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AMERICAN  DECISIONS; 


Alabama— (1  Miner)  12;  (1  Stow.)  18;  (2  Stew.)  19,  20;  (3  Stow.)  20,  21; 
(1  Stow,  k  P.)  21;  (1, 2,  3  Stew.  A  P.)  23;  (4,  5  Stew.  A  P.)  24;  (6  Stew. 
A  P.,  and  1  Porter)  26;  (1, 2  Porter)  27;  (3, 4  Porter)  29;  <4, 5, 6  Porter) 
80;  (0,  7  Porter)  81;  (8,  9  Porter)  83;  (1)  84,  35;  (2,  8)  86;  (8,  4)  87; 
.  (4.  6)  89;  (d,  7)  41;  (7,  8)  42;  (9,  10)  44;  (II,  12)  46;  (13,  14,  16)  48; 
(18,  16)  80;  (17,  18)  92;  (18,  19)  64;  (20^  21)  66;  (22,  23)  68;  (24,  26) 


I,  2)  88;  (2)  86;  (3)  86;  (4)  87,  88;  (6)  89,  41;  (6)  42;  (7.  8) 

44,  46;  (8,  9)  47;  (9,  10)  60;  (10, 11)  62;  (11.  12)  64;  (12. 13)  66;  (13* 

14)  68;  (14,  15)  60. 
OALifORiriA— (1)  62,  64;  (2)  66;  (3)  68;  (4)  6a 
OomrBcriouT— (Kirby,  and  1, 2  Boot)  1;  (1, 2  Day)  2;  (8  Day)  8;  (4  Dfty)  4; 

(5  Day)  6;  (1)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (5)  18;  (6)  16;  (7)  18;  (8)  20; 

(9)  21;  (10)  26,  26,  27;  (11)  27,  29;  (12)  80,  31;  (13)  83;  (13,  14)  89; 

(14)  36;  (15)  38,  39;  (16)  41;  (17, 18)  44;  (18)  46;  (19)  48;  (19, 20)  60; 

(20)  62;  (21)  54;  (21,  22)  66;  (22)  68;  (23)  60. 
Dklawarb— (1  Harr.)  23,  25,  26,  27;  (2  Hah:.)  29,  80,  81.  88;  (4  Hait.) 

42,  44;  (5  HArr.)  48,  60. 
FLOBmA— (1)  44,  46;  (2)  48^  60;  (3)  52;  (4)  64,  66;  (6)  6a 
QiOBOiA— (1  T.  U.  P.  ChArlton)  4;  (1)  44;  (2, 3)  46;  (4, 6)  48;  (6,  7)  60;  (8^  9) 

62;  (9,  10)  54;  (11,  12)  56;  (12,  13,  U)  58;  (15,  16)  60. 
lLLiiroi»-(Breeae)  2;  (1  Scam.)  25,  26,  27,  28^  29,  30,  32,  83;  (2  Soam.) 

88,  35;  (3  Soam.)  36;  (3,  4  Scam.)  38;  (4  Scam.)  39;   (1  Qilm.)  41; 

(2  Qilm.)  48;  (3  Gilm.)  44;  (4  Gilin.)  46;  (o  Gilm.)  48, 50;  (11)  60;  (11» 

12)  62;  (12,  13)  64;  (13,  14),  56:  (U.  15)  58;  (15)  60;  (16)  61. 


14  Schedule. 

iNBlAiTA— (I  BUckf.)  12;  (2  BUckf.)  X8, 20,  21;  3  Blackf.  25,  26;  (4  Blackf.) 
2B,  29,  80,  32;  (5  Bkokf.)  32,  33,  35,  86;  (6  Blackf.)  36^  38,  39; 
(7  BlAokf.)  39,  41,  43;  (8  Blaokf.)  44,  46;  <1)  48,  50;  (2)  52;  (2, 3)  54; 
(8)  56;  (4)  58;  (5,  6)  61. 

Iowa— (Morris)  39,  41,  43;  (1  O.  Groene)  4^  48^  50;  (2  O.  Greene)  52; 
(3  O.  OrMoa)  54,  56;  (4  0.  Oreene)  61. 

KunxoKT— (1  Sneed)  2;  (Hardin)  3;  (1  Bibb)  4;  (2  Bibb)  4^  5;  (8  Bibb)  6; 
(4  Bibb)  7;  (1  A.  K.  Marsh.)  10;  (2  A.  K.  Marah.,  andlitt  SeL  Ciaa.)  12; 
(8  A.  K.  Mardi.,  and  1,  2  LItt.)  13;  (8,  4  Litt)  14;  (1,  2  Mon.,  and  5 
liH.)  15;  (8,  4  Mem.)  16;  (6,  6  Mon.)  17;  (7  Mon.)  18;  (1,  2,  8  J.  J. 
Maiah.)  19;  (8,  4,  0  J.  J.  Marah.)  20;  (5,  6  J.  J.  Marah.)  22;  (7  J.  J. 
Marah.)  22,  23;  (1  Dana)  25;  (2  Dana)  26;  (8  Dana)  28;  (4  Dana)  29; 
(5  Dana)  30;  (6,  7  Dana)  32;  (8,  9  Dana)  33;  (9  Dana,  and  1  B.  Mon.) 
85;  (1,  2  B.  Mon.)  36;  (2,  8  B.  Mon.)  38;  (8,  4  B.  Mon.)  39;  (4,  6  B. 
Mon.)  41;  (6,  6  B.  Mod.)  43;  (6  B.  Mon.)  44;  (7  B.  Mon.)  45;  (7,  8  JL 
Mon.)  46;  (8,  9  B.  Mon.)  48;  (9,  10  B.  Mon.)  50;  (1(),  11  B.  Mon.)  52; 
(12  B.  Mon.)  54;  (18  B.  Mon.)  56;  (14  B.  Mon.)  58;  (14, 15  B.  Mon.)  61. 

Uktibiana— (1,  2,  8  Mart.)  5;  (8, 4  Mart)  6;  (5, 6, 7  Mart)  12;  (8, 9, 10, 11, 
12  Mart)  13;  (1,  2  Mart,  N.  S.)  14;  (8  Mart,  N.  S.)  15;  (4,  5  Mart, 
K.  S.)  16;  (6  Mart,  N.  S.)  17;  (7  Mart,  N.  S.)  18;  (8  Mart.,  N.  B.)  19, 
»;  (1,  2)  20;  (2,  3)  22;  (3,  4)  23;  (5,  6)  25;  (8,  7)  26;  (8)  28;  (9,  10) 
29;  (11)  30;  (12)  32;  (13,  14)  33;  (15,  16)  35;  (17,  18,  19)  36;  (1  Rob.) 
36;  (1,  2,  3  Bob.)  38;  (4, 6, 6  Rob.)  39;  (6,  7,  8,  9  Rob.)  41;  (10,  11, 12 
Bob.)  43;  (1  Ann.)  45;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  50;  (5  Ann.) 
52;  (6  Ann.)  54;  (7  Ann.)  56;  (8  Ann.)  58;  (9  Ann.)  61. 

MAm~.(l  Gx«enL)  10;  (2  GreenL)  11;  (3  Qnad.)  14;  (4  GreenL)  16; 
(5  Qraenl.)  17;  (6  GreenL)  19;  (6, 7  GreenL)  20;  (7,  8  GreenL)  22;  (8,  9 
GreenL)  23;  (10  Me.)  25;  (11)  25,  26;  (12)  28;  (13)  29;  (14)  30,  31; 
(15)  82;  (16,  16)  33;  (17)  35;  (18,  19)  36;  (20)  37;  (21,  22)  38;  (22,  23) 
39;  (23,  24)  41;  (26)  43;  (26)  45;  (26,  27)  46;  (28,  29)  48;  (29,  30^  31) 
50;  (31, 32)  52;  (32,  83)  54;  (34, 35)  56;  (35,  36,  37)  58;  (37)  59;  (38)  61. 

Mabtlaki>— (If  2,  8,  4  H.  ft  M.)  1;  (1  H.  ft  J.)  2;  (2  H.  ft  J.)  3;  (3  H.  ft  J.) 
5,  6;  (4  H.  ft  J.)  7;  (5  H.  ft  J.)  9;  (6  H.  ft  J.)  14;  (7  H.  ft  J.)  16;  (1  BL 
Ch.)  17, 18;  (1  H.  ft  G.)  18;  (1, 2  GiU  ft  J.)  19;  (2  BL  Ch.,  and  2, 3  G. 
ftj.)20;  (8  BL  Ql,  and  3  G.  ft  J.)  22;  (4, 6  G.  ft  J.)  23;  (5,6G.  ftJ.) 
25;  (6,  7  G.  ft  J.)  26;  (7  G.  ft  J.)  28;  (8  G.  ft  J.)  29;  (9  G.  ft  J.)  31; 
(10  G.  ft  J.)  32;  (IIG.  ft  J.)  33,  35,  37;  (12  G.  ft  J.)  38;  (1  Gill)  39; 
(2  Gill)  41;  (3  GiU)  43;  (4  Gill)  45;  (6, 6  Gill)  46;  (6,  7  GiU)  48;  (8  GUI) 
50;  (9  GUI)  52;  (1)  54;  (2,  3)  56;  (4,  6)  59;  (5,  6,  7)  61. 

MA88A0EHU8TT8— (  Qoinoy)  1;  (1)  2;  (2,  3,  4)  3;  (5.  6)  4;  (7,  8)  5;  (9,  10,  11) 
6;  (12,  13,  14)  7;  (15, 16)  8;  (17)  9;  (1  Piok.)  11;  (2  Pick.)  13;  (3  Pick.) 
15;  (4,  5  Pick.)  16;  (6  Pick.)  17;  (7,  8,  9  Piok.)  19;  (9,  10  Pick.)  20; 
(11,  12  Pick.)  22;  (12,  13  Pick.)  24;  (13,  14, 15  Pick.)  25;  (15,  16  Pick.) 
26;  (16,  17  Pick.)  28;  (18  Pick.)  29;  (19  Pick.)  31;  (20  Pick.)  32;  (22 
Pick.)  33;  (23  Pick.)  34;  (24  Pick.,  and  1,  2  Met)  35;  (2,  3  Met)  37; 
(3,  4,  5  Met)  38;  (5,  6,  7  Met)  39;  (7,  8  Met)  41;  (9,  10  Met)  43; 
(11, 12  Met)  45;  (12,  13  Met)  46;  (1,  2  Cush.)  48;  (3,  4  Cnah.)  50; 
(5  Gnah.)  51;  (5,  6  Cush.)  52;  (6  Cosh.)  53;  (7,  8  Gush.)  54;  (9  Cosh.) 
55,  57;  (10  Gush.)  57;  (11,  12  Oish.)  59;  (1,  2  Gray)  61. 

liWBiOAH— (1  Doug.)  40,  41;  (2  Doug.)  43,  45,  47;  (1)  48,  51,  53;  (2)  55« 
57|  (2;  8)  59;  (3)  61. 


Sghkduix  U 

IfonnBBOtA— (1)  M,  €L 

Mosissim— (Walker)  12;  (1  How.)  26^  28^  29,  SI;  (2  How.)  12;  (S,  4  How.) 
84;  (4, 5  How.)  35;  (6  How.)  27;  (6  How.)  28;  (7  How.,  and  1  8.  ft  M.) 
40;  (2,  3  &  &  M.)  41;  (4,  5  S.  &  M.)  43;  (6,  0,  7  &  ft  M.)  46;  (8,  9  8. 
ft  M.)  47;  (9,  10  S.  ft  M.)  48;  (11  S.  ft  M.)  49;  (12,  13  8.  ft  M.)  81| 
(13»  14  8.  ft  M.)  53;  (23)  55,  57;  (24,  2fi)  57;  (25,  26)  59;  (27,  28)  61. 

Mnwinu— (1)  13^  14;  (2)  22;  (3)  22,  23^  25,  26;  (4)  28^  29,  81;  (5)  81, 
82;  (6)  34,  35;  (7)  37,  38;  (8)  40,  41;  (9)  48;  (9,  10)  45;  (10,  11)  47, 
(11,  12)  49;  (12)51;  (13)  53;  (14, 15)  55;  (15, 16, 17)  97;  (17, 18, 19)  59; 
(19,  20)  61. 

Miw  HA]fPSHlB>-(l)  8;  (2)  9;  (8)  14;  (4)  17;  (5)  20»  22;  (6)  23^  25,  26t 
(7)  26^  28;  (8)  28^  29,  31;  (9)  31,  32;  (10)  84;  (11)  85;  (12)  87;  (13) 
88;  (13, 14)  40;  (15^  16)  41;  (16,  17)  48;  (18)  45^  47;  (19)  49;  (19,  90) 
51;  (21,  22)  53;  (22;  23,  24)  55;  (24,  25^  26)  57;  (26,  27,  28)  59;  (28» 
29)61. 

Miw  JsigKT-(Coze)  1;  (1  Pen.)  2;  (2  Fte.)  4;  (1  South.)  7;  (2  Soath.)  8; 
(lHalrt.)10;  (2Halrt.)ll;  (3Ha]at.)14;  (4Ha]at.)17;  (5HaLii.)18; 
(6  Hakt)  19,  20;  (1  j9az.,  7  Haltk)  21;  (1  Gr.,  1  Sax.,  7  Halak)  22; 
(1  Sax.,  1  Gr.)  23;  (1,  2  Gr.)  25;  (2  Or.)  27;  (3  Gr.)  28;  29;  (2Qr.  Ch.) 
29;  (1  Hatr.,  3  Gr.  Ch.)  81;  (1  Harr.,  IGr.Ch.)  82;  (2Harr.,  IGr.Ch.) 
84;  (1  Gr.  Cai.,  2,  3  Harr.)  35;  (3  Harr.)  37;  (3  Gr.  Ch.,  1  Spcnoer,  3  ft 
4  Uarr.)  38;  (1  Spencer,  3  Gr.  Ch.)  40;  (3  Gr.  Ch.)41;  (1  Spenoer,  3  Gr. 
Ol,  1  Hakt.  Ch.)  43;  (1  Spenoer,  1  Halat  Ch.)  45;  (1  Zab.,  2  Halat 
Ch.)  47;  (2  Zab.,  3  Halat  Ch.)  51;  (2,  3  Zab.)  53;  (3  Zab.,  4  Halat  Ch.) 
55;  (3  Zab.,  1  Stock.  Ch.)  97;  (4  Zab.,  1  Stook.  Ch.)  59;  (4  Zab.)  61. 

Viw  TOBX— (1,  2  Johna.  Qaa.)  1;  (3  Johna.  Oaa.,  1,  20aL  Oaa.,  1,  2,30iL) 
2;  (1, 2, 8  Johna.)  8;  (4, 5  Johna.)  4;  (6, 7, 8  Johsa.)  5;  («,  10, 11  Johaa.]. 
6;  (12,  13, 14  Johna.,  1,  2  Johna.  Ch.)  7;  (15»  16, 17  Johna.,  3,  4  Johna. 
Ch.)  8;  (18  Johna.,  5  Johna.  Ch.)  9;  (19  Johna.,  6  Johna.  Ch.)  10;  (20 
Johna.,  7  Johna.  Ch.)  U;  (1  Cow.)  13;  (Hop.  Ch.,  and  2  Cow.)  14;  (3, 4, 
5Cow.)  15;  (6Cow.)  16;  (7  Cow.)  17;  (8, 9Cow.)18;  (1  PaL,  1, 2  Wend.) 
19;  (2, 3  Wend.) 20;  (2  Pai.,  4, 5, 6  Wend.)  21;  (2, 3  P^,  6,  7, 8  Wend.) 
22;  (3  Pai.)  23,  24;  (8,  9,  10  Wend.)  24;  (4  Pai.,  10,  11  Wend.)  25; 
(4  PkL,  11, 12,  13  Wend.)  27;  (5  PaL,  13,  14  Wend.)  28;  (6  Pai.)  29; 
(15, 16  Wend.)  30;  (6,  7  PaL,  17,  18  Wend.)  31;  (7  PaL,  19,  20  Wend.) 
82;  (7,  8  P^,  21,  22  Wend.)  34;  (23,  24,  25  Wend.,  8  Pfti.)  35;  (25, 26 
Wend.,  1,  2  Hill,  9  PkL)  37;  (9  PaL,  2, 3  Hill)  38;  (10  PaL,  4, 5, 6  HiU) 
40;  (6  Hill)  41;  (7  HiU,  10,  11  PaL)  42;  (1,  2  Denio,  11  PaL,  1  Barb. 
Ch.)  48;  (1,  2  Barb.  Ch.,  3  Denio)  45;  (4,  5  Denio,  2  Barb.  Ch.)  47; 
(3  Barb.  Ch.,  5  Denio)  49;  (1,  2)  49;  (2,  8)  51;  (3,  4)  53;  (4,  5,  6)  55; 
(6,  7)  57;  (7,  8,  9)  59;  (9,  10)  61, 

Ho»H  Cabouna— (1  Mart,  1  Hayw.,  1  TayL)  1;  (2  Hayw.,  1  Conf.)  2; 
(1  Marph.)  3,  4;  (2 Marph.)  5;  (1, 2  Uw  Rep.)  6;  (1 T.  R.)  7;  (3  Murph., 

1  Hawks)  9;  (2  Hawka)  U;  (3  Hawks)  14;  (4  Hawks)  15;  (1  Dev.)  17; 
(2  Dot.)  18,  21;  (1  Dev.  Eq.)  18;  (3  Dey.,  2  Dey.  Eq.)  22,  24;  (4  Dev., 

2  Dev.  Eq.)  25;  (4  Dev.,  2  Dev.  Eq.,  1  D.  ft  B.,  1  D.  ft  B.  Eq.)  27; 
(l,2D.ftB.,  lD.ftB.Eq.)28;30;  (1  D.  ftB.  Eq.,2  D.  fta)  81;  (3,4 
B.  ft  B.,  2  D.  ft  B.  Eq.)  32;  (4  D.  ftB.,  2  D.  ft B.  Eq.)  34;  (1  Ired.)  35; 
(1  Ired.  £q.)  36;  (2  Ired.)  37;  (2,  3  Ired.,  2  Ired.  Eq.)  38;  (3,  4  Ired., 
1^3 Ired.  Eq.)  40;  (4, 6  lied.,  3Ired.  Eq.)42;  (5, 6  Ired., 3, 4 Ired. IBq.) 


16  SCHEDULK. 

M;  (<^  7  Irad..  4  Irad.  GL)  19;  (7, 8  Ind.,  4, 5  Ired.  Sq.)  47;  (8;  0  Ind.. 
6  Ind.  Sq.)  49;  (9»  10»  11  Ix«d.,  6  Ix«d.  Sq.)  U;  (11  Irad.»  7  Ind.  Bq.) 
63;  (12, 18  Ix«d.,  8  Lwd.  Bq.)  65;  (18  Ind.,  8  Ix«d.  Bq.,  Bosbee  L., 
Busbee  Bq.)  67;  (Bosbee  L.,  1  Jonee  K,  Bosbee  Bq.,  1  Jones  Bq.)  69. 
OmMl)  13;  (2)  16;  (3)  17;  (4)  19,  »;  (5)  22, 24;  (6)  26,  27;  (7)  28^  30; 
(8)  31.  32;  (9)  34;  (10)  36;  (11)  37,  38;  (12)  40;  (18)  42;  (14,  16)  46; 
(14)  47;  (17)  49;  (18)  61;  (19)  63;  (20)  66;  (1,  2  Ohio  St.)  69. 

PtanrsTLYANXA— (1  Add.,  1,  2,  8  DslL,  1,  2  Yeates)  1;  (1  Bin.,  8,  4  Yeates) 
2;  (2Bin.)4;  (8,  4  Bin.)  6;  (5,6Bui.)6;  (l,2S.ftB.)7;  (3,4S.&R.) 
8;  (0^  6  B.  ft  B.)  9;  (7  a  &  B.)  10;  (8»  9  &  &  B.)  U;  (10  &  &  B.)  13; 
(11, 12  8.  & B.)  14;  (18  a  & B.)  16;  (14,  18, 16  a  ft  B.)  16;  (17  a  ft  R.) 
17;  (1  Bswle)  18;  (2  Bawle)  19;  (2  Bawle,  1, 2  P.  ft  W.)  21;  (8  Bawle, 
2,  8  P.  ft  W.)  2a;  24;  (4  Bawle,  1,  2  Watts)  26;  (4  Bawle,  2,  8  Watts) 
27;  (8  Bawle,  4  Watti)  28;  (1  Whart)  29;  (1,  2  Whart.,  6  Watti)  30; 
(6  Watts,  8  Whart)  31;  (7  Watts)  32;  (4  Whart)  33;  (8,  9,  Watts,  4, 
6  Whart)  34;  (9,  10  Watts,  6  Whart)  36;  (6  Whsrt,  1,  2,  8  W.  ft  a) 
87;  (8W.fta)38;  (8,  4,  6  W.  ft  a)  39;  (6»6W.fta)40;  (7,  8,9W. 
ft  a)42;  (1,  2P^  8t)44;  (2;  8,  4,  8)  46;  (0,  6,  7)47;  (7,  8,  9, 10)  49; 
(10^  11,  12)  61;  (18,  14,  16)  63;  (16,  17,  18)  66;  (18, 19,  20)  67;  (20,  21) 
60;  (22)  60. 

Bn>DB  I8LAMI>-(1)  »>  36,  61,  63;  (2)  66,  67,  6a 

South  Caboldia— (1,  2  Bay,  1  Desao.  Bq.)  1;  2  Desan.  Bq.,  1  Brer.)  2; 
(2  Brer.)  3;  (3  Desao.  Bq.,  2  BreT.)  4;  (3  Desao.  Bq.,  3  Brev.)  6;  (4 
Desao.  Bq.,  3  Brey.)  6;  (1  N.  ft  BL)  9;  (1  N.  ft  M.,  1  MoC.)  10;  (1,  2 
Mill)  12;  (2  MoC.)  13;  (1  Harp.  Eq.)  14;  (3  McC.)  16;  (1,  2  MoG.  Ch.) 
16;  (4  MoQ)  17;  (1  Harp.)  18;  (1  Bai.)  19;  (1,  2  Bai.,  1  BaL  Bq.)  21; 
(2  Bsi.,  1  BaL  Bq.,  1  Rich.  Eq.)  23;  (1  Rich.  £q.)  24;  (1  Hill,  1  HiUCh.) 
26;  (2  Hill,  1,  2  Hill  Ch.)  27;  (2  HUl  Ch.)  29;  (3  Hill,  1  Biley,  1  Riley 
Ch.,  2  HiU  CSl)  30;  (Dudley)  31;  (Rioe)  33;  (Cheves)  34;  (McM.) 
36;  (1  MoM.  Eq.,  2  MoM.)  37;  (2  MoM.,  1  Spean  Bq.)  39;  (1  Speara, 
1  Spean  Eq.)  40,  42;  (1  Rich.  Eq.,  1  Rich.,  2  Spean)  42;  (1,  2  Rich., 
1, 2  Rich.  Bq.)  44;  (2,  3  Rich.)  46;  (2  Rich.  Eq.)  46;  (1  Strob.  Eq.,  1,  2 
Strob.)  47;  (2,  3  Strob.,  2  Strob.  Eq.)  49;  (3,  4  Strob.,  3  Strob.  Eq.)  51; 
(4,  5  Strob.,  4  Rich., 4  Strob.  Eq.)  53;  (3, 4  Rich.  Eq.,  4, 6, 8  Rich.)  55; 
(4  Rich.  Eq.,  5  Rich.)  57;  (5,  6  Rich.  Eq.,  6  Rich.)  60. 

TtaririssKK— (1  Overt)  3;  (1  Cooke,  2  Overt.)  6;  (3,  4, 6  Hay.)  9;  (Peck)  14; 
(M.  ft  Y.)  17;  (1,  2.  3  Yerg.)  24;  (4,  6  Yerg.)  26;  (6,  7  Yerg.)  27; 
(8  Yerg.)  29;  (9,  10  Yerg.)  30;  (10  Yerg.)  31;  (1  Meigs)  33;  (1  Humplu) 
34;  (2  Homph.)  36,  37;  (3  Hamph.)  39;  (4  Humph.)  40;  (5  Humph.) 
42;  (6  Humph.)  44;  (7  Humph.)  46;  (8  Humph.)  47;  (8, 9  Humph.)  49; 
(9,  10  Humph.)  51;  (10,  11  Homph.)  53;  (1  Swan)  56, 57;  (2  Swan)  58; 
(1  Sneed)  60. 

Texa»-(1)  4€;  (2)  47;  (3)  49;  (4,  5)  51;  (6,  6)  56;  (6)  66;  (7.  8,  9)  58;  (9. 
10,  11)  60. 

TnM0NT-(l  N.  Caiip.,  1  D.  C^iip.)  1;  (1,  2  Tyler)  2;  (1  D.  C»iip.)  6,  12; 
(1  Aik.,  2  D.  Chip.)  15;  (2  Aik.  16;  (1)  18;  (2)  19,  21;  (3)  21,  23;  (4) 
23,  24;  (5)  26;  (6)  27;  (7)29;  (8)30;  (9)31;  (10)33;  (11)34;  (12)36; 
(13)  37;  (14)  39;  (16)  40;  (10, 17)  42;  (17,  18)  44;  (18,  19)  46;  (19)  47; 
(90)  49;  (20,  21)  60;  (21,  22)  62;  (22,  23)  54;  (23)  66;  (24,  26)  68;  (25, 
98)60. 


SCHEDULS.  17 

TlDnnA-<l  ML,  1,  S  WadL,  1,  20ai)  1;  (8»  4»  0  CftU)  2;  (I,  2  H  ft  M.. 
e  GUI)  S;  (4  H.  ft  M.,  1  Miinf.)  4;  (1  Va.  Ou.,  2,  3  Monf.)  5;  (4  Munf.) 
6;  (6  Monf.)  7;  (0  Munf.)  8;  (1  GUni.)  9;  (1  Rand.)  10;  (2  Band.)  14 
(3, 4  Band.)  15;  (6  Band.)  16;  (6  Rand.)  18;  (1  Leigh)19;  (2  Leigh)  21 
(3  Ldgli)  23;  (3.  4  Leigh)  24;  (4  Leigh)  26;  (5  Leigh)  27;  (6  Leigh)  29 
(7  Leigh)  80;  (8  Leigh)  31;  (9  Leigh)  33;  (10  Leigh)  34;  (11  Leigh)  36; 
(11, 12  LBigh)37;  (1  Bob.)  39, 40;  (2  Rob.)  40;  (1  Gratt)  42;  (2Gffafei.) 
44;  (3  Gratt.)  46;  (4  Gratt.)  47;   (4,  5  Gratt.)  90;   (6,  0  QnML)  92; 
(?  Gratt.)  94;  (7.  8  Gra*t.)  96;  (0  Gratt.)  98;  (9,  10  GtUt)  89 

WnooasDi-^l  Pin.)  39,  40,  42,  44;  (2  Fin.,  1  Chaad.)  92;  (8,  3  Fte^  2.  9 
Ghand.)  94;  (3  Pin.)  96;  (1,  2)  6a 
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Hanee,  Den  ex  aem.,y,  MoKnIght  666 

Handy  y.  Johnaon 811 

Hanea  y.  Pearoa 864 

Hannay.  MiUa 60 

Hardeaty  y.  Tift 887 

Harding  y.  Aldan 461 

Harding  y.  Goodlatt 262,  288 

HarftY.Harft 466 

Harker  y.  Dement 100^241,  487 

Harlan  Y.  Harhm 766 

Harman  y.  Allen 667, 

Harmon  y.  Tappenden  .••...... 

Harmony,  The. 688 

Harper  y.  Pound. 81 

Harriay.Cbrk 486 

Harria  Y.  Harria 190 

Harria  y.  lindaay 291,  298 

Harria  y.  People 848 

Harriay.  State 68 

Harriaon  y.  Harriaon 638 

Harriaon  Y.  Hodgaon 161 

Harriaon  y.  Holland 617 

Harriaon  Y.  MoHenry. 627,  766 

Harriaon  y.  Molntoali 765 

Harriaon  y.  Snpenriaora. . . .  .844,  339 

Harahy.  Mormn 690 

HarahaY.Beid 746 

Harshaw  y.  Moore 311 

HartY.  Flynn 161,  162 

Hart  Y.  lindaey 239,  638 

Hart*8  Appeal 666 

Hartford  y.  Roper 69 

Hartley  y.  Tai^tey 417 

Haeoall  Y.  Whttmota » 880 
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HMkina  T.  Toong 1IS2,  163 

HuHUD  y.  St  LoDb  0IO.  Lm.  Go.  266 

HaMMd  T.  Bawe 092 

Hatch  ▼.  BMnmin 606 

Hatch  T.Hfttoh 204,  667 

Hathaway  V.  DaTii 126 

Hatharnv.  Stinaoa 800^  862 

Hatton  ▼•  Mone 69 

HatEfield  ▼.  Oiild«& 849 

Haaptman  Y.  Gatlin 094,  096 

Hawkina  ▼.  State 63 

Hawleyv.  Mayoretc  of  Baltimore  283 

Hayes  y.  Western  B.  B.  Go 106 

Haynes  y.  Meeks 608 

Haynie  y.  HaU's  BxHr 817 

Haiard's  Adm V  y.  N.  B.  Marine 

IJIS.O0 79 

Headen  y.  Bust 71 

Heard  y.HaU 768 

Heard  y.  Lodge. 621 

Heath  y.  WilBuns .• 470 

Heayemidge  y.  NeboiL 000^  061 

Heckiher  y.  MoGrea 760 

Heetor  y.  State 780 

Heffelfinger  y.  Sohiatm 208 

Heiohew  y.  Hamilton. 122;  124 

Hemphill  y.  Bokfddt 860 

Hender  y.  BoUofl 162 

Hendenhot  y.  City  ol  Ottama. .  188 

Henderson  y.  Draoe. 129»  181 

Henderson  y.  MoDoffM. 294 

Henderson  y.  Shennan. 008 

Henderson  y.  Stoigla. •••••  700 

Hendiidk  y.  Whittemora. 442 

Hendrickson  y.  Kingshniy. 140 

Henly  y  •  Mayor  and  Bnnmsss  ol 

I^yme 704 

Henryy.Henry 848 

Herbert  y.  HeAsrt • 002 

Hewitt  T.  Book 248,  647 

Heyland  y.  Badger 490 

Hiekl^  y.  Vtgm&nf  and  Mar- 

ohante'Bank 818 

Hickoky.TmsteeaolFlatMbiui^  706 

Higginbotfaam  y.  CkvnwaU 716 

Hinins y.  I^ergaaon  •••••••••••  090 

Hiffy.  CommiMiAnew  eteu 848 

HiU  y.  Humphreys. 482 

mUbom  y.  O'Barr 091 

Hillhoose  y.  Chester 067 

Hindy.Bioe 848 

Hingle  y.  State 889 

Hitdioook  y.  Coker 747 

mtehoook  y.  Smith 004 

HiUy.  Sharer 600 

Hodges  ▼.  Marks 100 

Hoffman  y.  Stroheeker 106 

Hofmirey.Hofmiie... 464 

Hogg,AMMrfe 844 

Hoke  y.  Henderson 276 

Holbrook  y.  Baker 484 

Holbrook  y.  Holbrook 464»  407 

HoUery.  State 66 

Hbl]iBtsrT.No!wkB«*..«.^»*..  140 


HoUoway  y.  CommonweaUli ••••    60 

Hol^y.State 68 

Holman  y.  Holman  • . . .  • 760 

Holmesy.BeU 482 

Holmes  y.  Bndd 131 

Holmes y.  Holmes •••••  401 

Homery.  Fish 460b  ^7 

Hooban  y.  BidweU 170 

Hood  y.  Hood 407 

Hopkins  y.  Hopkins. 487 

Hopkinsony.  reople.... •••••••    68 

Hopping  y.  Bumam 188 

Hordy.  Hold 174 

Horey.  Whitmore 79 

Homery.  Bat^ US;  164 

Horton  V.  Smith 818 

Hoskins  y.  Tarrance ••  498 

Houston  y.  Townsend 746 

Howard  y.  IVanois 702 

Howard  y.  Gossett 167 

Howell  y.  State 66 

Howhmd  y.  WiUett 488;  487 

Hnbbaid  y.  Maoe 160^  168 

Hnber  y.  People 848 

Habghy.N.O.fta&.B.Go..  108 

Hnbtor  y.  PoUeii 01 

Hndnall  y.  Teaadall 109 

Hndson  y.  Martin 288 

Hnghesy.  Anslyn ••...  094 

Hnghesy.  Peters 098,  006 

Hughes  y.  Wilkinson's  Lassos. . .  627 

Hoffhey  y.  State 68,    64 

Houne  y.  MontgomeKj 064 

Hnmboldt  Go.  y.  Ghozohill  Co. 

GomVs 844 

Hnme  y.  Mayor  eto.  of  K.  Y.  •  ••  706 

Bxauptny  y.  Beeson. ••••  188 

Hnmphr^  y.  Case 409 

Hnmphriesy.Johnsoii 100 

Hnnsdeny.  Gh^yn^ 

Hnnty.  Cope •• 

Hnnty.  Moris «•••• 

Hnntsry.  Ladd 181 

Htmter  y.  Van  Bomhorst 288 

Huntington  y.  BlaladeU 162 

Huntington  y.  Sohnlta 16t 

Huntley  y.  Baoon 146 

Hurdy.  Bari 78,    74 

Hush  y.  Sherman 448 

Hnsted  y.  Mathea....***    •••••  094 

Huston  y.  Curl 214 

Hutohins  y.  Flintas ••••  817 

Hntdhinson  y.  KeUey 880 

Hutson  y.  GII7  of  K.  Y 706 

Hutson  y.  Mayor  eto.  of  K.  Y.  •  • 

188,  221,  701»  706 

Hyde  y.  T^ent  k  Mersey  Nayfga> 

tion 27»  ^9 

IddinfliT.Hnieii  ....^ 762 

groey.  State 848 

lOinois  Central  B.  &.  y.  Goodwin    71 
Illinois  Central  B.  B.  y.  Mld- 
dlesworth • 72 
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nilnoiB  CflDteU  B.  E.  ▼.  Fheb».    71 
niinois Gentand  R.  B.  v.  Wi«n..    71 

Ilslflj  ▼.  Nidiola 165 

kjoaaaa  v.  Oope 161 

I  nduuiA  Oentnl  R.  R.  Go.  v.  Potte  839 
liidliin^)oliaeto.B.a.Co.T.Lov  100 

IngftUs  T.  Bilk 100,  146»  217 

Jngenon  T.  Bortwiek 766 

iDgenoll  y.  Lowli 806 

IngnJam  ▼•  HMuiDOiBd....  ••••  763 
Inhabiteatiof  SMoy.WentworUi.  606 

Inakeep  ▼•  Inakesp 117 

GaT.Uodflj 146 


▼.Howard 126^  131 

Irvine'k  Hflin  ▼.  MoBm 806 

laom  ▼•  MiM.  Ont  &.  B.  Go. . .  607 

Jacawaj  ▼.  Dolft 414 

JackaoB  ▼.  Ckioa 648»  640 

JackaoB  t.  Oabom 204 

Jaokaon  ▼.  Beerw 848 

Jaekaon  ▼.  Batiand  ft  B.  B.  B. 

Co.... 71.    72 

JackoMo  ▼•  Staolej 180 

Jaekaon  ▼.  State 66 

Jamea  ▼•Folorod 101*  266 

Jamea  T.  Sfcrta 163 

Jaaper  Goi.  ▼■  ChenaaK 181 

Jeaoa  ▼.  J6aiia 116 

Jeflfrey  ▼.  Biflelow 200 

Jeffirej  T.  SoElaaiiigv 60 

Jeakina  ▼.  Baoon 438 

Jenkioa  ▼•  WaldRNi 260 

Jenka  ▼.  Coleman 676 

Jennlnga  y.  Otfter. . , , 160 

Jenninga  ▼.  Qage 624 

Jerome  ▼.  Boaa 872 

Jeaaofvp  ▼.  WatMO 666 

Jeaaap  ▼.  Stone 608 

JewetfcT.MOkr 766 

Jewett  y.  Waizen 200 

Joimy.  State 168 

Johnaon  y.  BariMT • 201 

Johnaon  y.  OanoQ 188 

Johnaon  y.  Coleman.  ..461»  466,  467 
Johnaon  y.  Copdand*8  Adm'r.66Q|  668 

Johnaon  y.  Dewey.. 608 

Johnaon  y.  Ohmdqr. 746 

Johnaon  y.  Hnntiiigtcai 128 

Jtrhnaon  y.  Jovdan. 864 

Johnaon  y.  Leikh IS&,  166,  157 

Johneon  y.  Parkor 608,  694 

Johneony.  Pike 680 

Johnaon  y.  Steamboat  Lehi^. . .  671 

Johneon  y.  Trim 146 

Johneon  y.  Unttod  Statea 04 

Johnaon  y.  Wanstook 601 

Johneon  y.  Weedman 146 

Johneon  y.  THndle 788 

Johnaton  y.  ColnmUtti  Ina.  Co. .  146 

JoUyy.  Jolly 117 

Jonee  y.  Gaewell 850 

Jonee  y.  Colmnhna 843 

Jenae  y.  Ilardeaty 818 
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826 

61 

624 

800 
432 
840 
410 


842 


Jonsa  y.  Hanaden 

Jones  y.  Jonee 153^  168» 

Jonee  y.  Lavender 

Jonee  y.  Lomna 

Jonee  y.  Meohanioi'  Bank  of  Balti« 

more 

Jonee  v.  Pitcher 

Jonee  y.  Bice. 

Jonee y.  Bobfaina .•••••....••••• 

Jonee  y.  Bobinaon 

Jonee  y.  Thompeon •  • . . 

Jonee  y.  Walker 

Jordan  v.  Adama 

Jordan  y.  Thornton 

Joy  y.  State 

Jndaon  y.  Weetom  B.  B.  Gotpo- 

ration 


Kane  y.  Bloodgood 817 

Kaney.Oott 714 

Kantrowita  y.  PrathMT 604 

Karwon  y.  Lowndea 667,  666 

y.  Inteniational  Bank.. . 
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Keeler  y. Fireman's Ina.  Go.... 

Keener  y.  State 

Keiry.  Leeman 847 

Keith  y.Tattk 161 

Keller  y.Denmead 600^  601 

Keller  y.  Bhoeda 607 

Keller  y.  State 887,8a 

KeUogg  y.  LarUn 748 

Kelly  y.Bemie 41^  442,  478 

KeUy'e  Heire  y.  MoQuire. .  .661,  668 
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KemUe  y.  Furen 717 
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721,  748 

Kendrioke  y.  State 68 

Kennebeo  Bank  y.  Tdokerman. . .  204 

Kennedy  y.  Dnnoldee 472 

Kennedy  y.  People T90 

Keimey  ▼•  Oreer 442,  448 

Kenworthy  y.  SohofieU 268 

Kepler  y.  Ayer 101 

Kenian  y.  State 160 

Kerwhaker  y.  deyeland  ete.  B. 

B.  Co. 70 

Kettle  y.  Hanrey 87 

Kiddy.  Wilaon 604 

Kidder  y.  Aholti 697 


iegel's  Appeal 

Kimball  y.  Cooheoho  B.  B.  Co. .  864 

Kimble  y.  Cnmmine 607 

Kingy.Bai^y 484 

King  y.  Brown 746 

King  y.  Myera 160 

Kingy.Neely 664 

King's  Heixe  y.  Thompson 824 

Kingabniy  y.  Whitaker 84»    86 

Kinne  y.  Kinne. 84 

Kinsman  y.  Baricer 782 

Kirbyy.  Tead 601 

Kirkeadall»  Ertate  ol 
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Kisuunv.  Morrii 648 
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Knapp  ▼.  Palmer 648 

Kni^ty.  Aberfc 68^    69 

Knight  ▼.  Pagfa S29^  830 

Knight  T.  Thayer 453 

Knott  ▼.  Carpenter 693 

KnottiT.  Sutler 606 

K^owlton  T.  MoMahon 499 

Knoxv.  Jenks 230 

Koch  y.  Melhom 507 

Koenigy.  MneUer 697 

Koemer  y.  Oherly 100 

KohlerT.  Smith 64 

Kohn  V.  Faokard 432 

Kdb  y.  Whitely 811,  812 

Kregery.  Oeborn 161 

Knhns  y.  Kionnie 842 

Kahnsy.  Tnmey 694 

Kamkry.  Feigitfoa 499 

Knniy.  Stuart 706 

Knrti  T.  People 889»  844 

Kyley.  Moore • 


Laef on  y.  Dnf ee 844 

Leighton  y.  Lofd 126 

Ijdnfl  y.  Colder 109»  146 

Lambert  y.  Sandford 294 

Lampman  V.  Coohzaa •••  721 

Lanoaeter  Bank  y.  Woodward. . .  435 

Laney.  Borland 120 

Lane  y.  Leyflliaa 507 

Lanery.  State 843 

Langdony.  Bnel 481 

Langworthy  y.  Waters 180 

Lanno<^  y.  Bkown. . .  • 1579  1^ 

Lannngy.  Smith 514 

Lamed^y.  Baffington 144 

Larrabee  y.  Tacker •  657 

Larthety.  Foxgay 409 

Lathrop  y.  Co<3c 141 

Lanery.  Bandon...* 696 

Laoghlin  y.  FeKgoaon I689  169 

Lawy,  Pew • 417 

Lawrenoe  y.  Lawrence 114,  460 

Lawson  y.  Bodnee • 151 

LawBon  y.  Perdrianx.  •  •  • 656 

Lawtony.  Kiel 129 

Laztony.  Peat 291 

Leach  y.  Leach 524 

Learned  y.  Bailey 442 

Ledwith  y.  Catchpole 160 

Lee  y.  Aahbrook 90 

Lee  y.  Back 468 

Leey.Qaneel 156»  157,  158 

Lee  y.  Lee 84,    85 

Lee  y.  Mathewi 201 

Lee  y.  Parker 715 

Lee  y.  Smith 664 

Leey.VaU 131 

Leey.  Woolsey 414 

Legare  y.  Fraaer . .  506 

Le^tey.  Clark 453 


Legrand  y.  Bedinger ...r.  151 

Le  Grew  y.  Cooke. 146 

Lehman  y.  McBcide 840 

Leiaee  y.  Sohwarti 694 

Leland  y.  Stone 145 

Lenta  y.  Wallace 141 

Leonard  y.  Henrickeon 432 

Leeseps  y.  Pontohartndn  tU  B« 

Co 216 

Letcher  y.  Batea 204 

Leyy  T.  Edwards 155»  161 

Leyy  y.  Mayor... 702 

Leyy  y.  Shnrman.  •••••• 442 

Lewis  y.  Lewis • 460 

Lewis  y.  Loye's  Hairs 169 

Lewis  y.  Fahner 404 

Lewisy.Bead 733 

Lewis  y.  State 164 

Lex  y.  Holmes. 694 

Lexington  y.  Qitf'ke •  744 

Lexington  eta   B»   &.   Ooii   y. 

Bridges 817 

hadnAm  ft  Ohio  R.  B.  Ca  y. 

Apmegate. 282 

Lidddly.  Sims 621 

Lillaid  y.  Ourter 180 

Lime  Book  Bank  y.  Mallett 294 

Linoohi  y.  Hapgood 268^  259 

Lince  y.  Wilkinson 756 

Linsley  y.  Bashnell 146 

Linton  y.  Bnts 290 

Little y.  Bole , 662 

Little  y.  State 66 

littlejohny.  MUlirons 607 

Little  Miami  B.  B.  Oo.  y.  Ste- 

yens 107,  106,  109 

Livandais  y.  Municipality 224 

Livingston  y.  Byrne 754 

Liyingstcny.  CJoe.... 127 

Liyingrton  y.  Liyingstoo 823 

Livingston  y.  Mayor  etcu  id  N.Y.  517 

Liyingston's  Cbse 188 

Lloytify.  Mayor  etc  ol  N.  Y. . . . 

138,220,221,  245 

Lloyd  y.  Sandilands 156^  157 

Lloyd  y.  West  Branch  Bank....  237 
Lloyd,  Den  ex  dem.,  y.  Urison. . .  665 

LobdeU  y.  Parker 206^  209 

Lockhart  y.  Troy 844 

Lockport  y.  Qaylord 842 

Lockwood  y.  Barnes. 745 

Logg  y.  Peoi>le 05 

Lomax  y.  Bailey 87 

Longy.  Hood •••..  131 

Loomisy.  Fry 604 

Loonie  y.  Hogan 680 

Lord  y.  Lord 467 

Lord  Bockingham  y.  Oxenden...  860 
Lord  Boakingham  y.  Peniice . . . .  360 
Lorillard  y.  Town  of  Monroe. .  •  •  706 
LoughbOTongh's  ESxhr  y.  Lough- 

borough's  Dey. 180 

Loaisyille  &  F.  B.  B.  Co.  y.  Mfl- 

ton 71 
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Lot*  T,  EolMrtrai 814 

▼.KnowltoD 448 

▼.Dnridi 131 

Lows  ▼.  Ifaoonbbiii 667 

IxnreUT.  Boston  4  LuB.&.Ctarai.  706 

LoiwU  T.  Piiiieli 46S 

liowonoteiii  ▼•  Ifionro^*  •  •  •  •  ■  118f  126 

Loviy  T.  Bndley 688 

Lofwxyy.Cbdy 126 

Lowzyy.  Bndn ^412,  443 

L0W17  ▼.  Stono 131 

Lowtbor  T.  HbiI  of  Btdnor 472 


T.  LUCM 


468 


170 
188 
136 
40O 


LnoUpgT.  W< 
Ladwig  T.  F^ilkr .... 
Lash  ▼.  MoDteiol . . . 
larthnrT  MuMklMol 
I^oomiBg  T,  UnkHi  . , 
I^lyy,  Wboakr... 
Igrloid  ▼.  Tyrrril.*.* 
I^jnnia  T.  Oonkij.  •  •  I 

I^jfima  ▼•  JUk» 

Lynoh  T.  KnidiB 60 

I^onT.CMmni 480 

L70D  T.  Haul 376 

LyoB T« MoQoflby* ••••••••  •688^  680 

I^OH  T.  ICirliii •••••••  733 

jjfwmm  T.  King. 


161 
231 


168^160»168^161,  163 
138 


118 


68 

748 


161 
681 
715 
100 
172 
700 

738 
721 


Ifaddox  T.  80m 

T.LMBMtt 

BT.GBlMfe 

T.Sfeite 

IfftlMr  ▼.  People 

liakr  ▼.  Honyui 

Mallhoiuo  T.  Fniior 

Mtdn  r.UtCorty 

MalcopoMoy.WotdMi 

IfalkiMj  y.  Honn 

Halono  y.  Wottam  oto.  Go 

Malpiea  y.  MoKown 

Mftodeyillo  y.  Reed 

Maahttfetai  OompMiy  y.   I4[dk 

Manioe  y.  Bnd J 

Bfaoley  y.  Boyoot 

Ifaal^  y.  Stiite 

Manning  y.  Keeoeii 

^m«t><«ff  r»  Welk 

lH|*"«fi*^^  ^  UMi^fl^M 

Hmoeiir  y.  New  KnglMwl  Mnteid 

MmiieIiM.Oo 433 

IfMttoo  y.  Hoyt 370 

Mspke  y.  Tanie 130 

Mazky.  ^tDaIiM.O». 81 

Mariey  y.  Smith 61 

Marlow  y.  King 666,  664 

iUnry.  Hill 187 

&Unh  y.  lAWieaoe 484 

Mnnh  y.  N.  Y.  ft  Ifaie  &  B. 

0» .68^    70 


336 
739 
530 
461 


•-••  •  • 


••  •  •  • 


M^T^hi^l  y.  Beltimon  ft  Ohio  B. 

R.O0 

ManhftU  y.  Dayie 764» 

Menhelly.  Hndaoo..,* 

Menhelly.Kiag • 

Mftrtia  y«  Boyd*  •••••••••••••• 

Mertia  y.  BroMh 

Mertfaiy.Diz 

liertin  T.  Mayor  eto.  ol  BtoeoMyn. 

Mertia  y.  Fiorler 

Mertiay.  PtRi^ 

Martia  y.  Beofie 


347 
766 
604 
657 


>•••■• 


Many. 

Maryatty.Bik^... 

MaMQBT.  Bofii 

MMwraoo  y*  Mayor  OMu  oi  jvook* 

lya 20«i768^ 

Maitaer  y.  Browa • 

Maitheay*  BtfMnwa 

Mathews  y.  Daiyaa •• 

Mauy  y.  IMnMdga • 

MazweU  y.  MoAtee 

May  y*  Bceeda*. •••••  •••  •••64| 

May  y.  Bepwiahade 

Mayy.  mhy 

May  y.  Vaon ••••• 

Mayfield  y.  Kijgoar 

Mayor  eto.  y.  Bonldia 

Mayor  eto.  id  N.  Y.  y.  ¥unm  . . . 

isi  210*701. 

Mayor  eta  of  Sayannah  y.  State. 

33* 

Mayor  of  AnnapoHa  y.  State.337» 
Mayor  of  Baltimore  y.  State. . . . 
Mayor  of  Coloheeter  y.  Braoka. . . 
Mayor  of  Hagentowa  y.  B 
Mayor  of  N.T.  y.  Bai^y. 


343 
610 
210 
241 
61 
318 
282 
129 


761 


715 
487 
143 
364 

172 


154 


704 

343 
344 

337 
311 
337 
133 


Maya,  &  Mia. 
y.  Carter 


Maxey 

MoAnley  y.  Mildnm 
MoAnnieh  y.  Miwiarippi  eto.  B. 

B.C0 

McOarn  y.  Biyere. 

MoOartor y«  Barrett  •••••••••••• 

MoOarty  y.  Gburter 691»  693, 

MoCaslia  y.  State 343, 

MoCUaahaa  y.  Trafford. . . .  .660^ 

MoClnre  y.  Hill 

MoOomb  y.  Wri^t 

McCord y*  High ••••  ••••••••••• 

McGofkley.  vohy 

MoGormiok  y.  Mayor • 

McCoy  y.  Boyle 

MoCrackea  y.  BMrara 

McCraaey  y.  iStoOaoey 

MoCraw  y.  Weloh. 

McCnlloiigh  y.  WaU 

McDaniel  y.  Baca SMS^ 

MoDermotty.  Palmer 686^ 

McDonald  y.  Firt 

McDonald  y.  Wilkie 

McDoanell  y.  Dodge 


604|  606 


3a 

126 
408 


346 

661 
442 
262 
133 
539 


127 
659 
464 

131 


499 
687 
131 
473 
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Gases  Cited. 


MoElwveT.  HatehuoB^ 61 
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GiJfPBELL  V.  PeOFLB. 

[10  if.nfwi»  n«] 

€k  TSiAL  I0B  MlTBDIB,  EVIDXKCX  THAT  "DECEASED  MaSE  ThEMATB  AgdlMl 

the  Aoeuaed  on  the  day  of  his  death,  and  at  other  timet  ahortly  befora 
that  day,  is  properly  admitted,  in  oonnectian  with  other  testimony,  for 
the  porpoee  of  showing  that  the  aoensed  acted  in  necessary  self-defense^ 
where  the  proof  was  that  the  deceased,  haying  a  hatchet  in  his  hand, 
sought  the  acoosed  at  his  own  hoose,  with  the  design  of  assaulting  or 
arresting  him. 

AoriTAL  AND  VoBom  Dahoib  18  HOT  iKDisnoraABLB  TO  JuRirT  Sklt* 
pirsNaB,  and  an  instmction  which  may  be  understood  by  the  jary  as 
denying  to  the  accused  on  a  trial  for  murder  the  right  to  defend  himself 
unless  his  danger  was  not  only  apparently  imminent,  but  real  and  posi- 
tive, is  erroneous. 

Whkrb  Person  is  Pubsukd  ob  Abbaultid  in  such  a  way  as  to  induce  in 
him  a  reasonable  aud  well-grounded  belief  that  he  is  actually  in  danger 
of  losing  his  life  or  of  suffering  great  bodily  harm,  he  is  justified  in  de- 
fending himself,  whether  the  danger  was  real  or  only  apparent, 

ir  It  IS  Ukckbtaix  Which  One  or  Two  ob  Mobb  Pcbsons  is  Ouiltt 
PAKTr,  all  must  be  acquitted,  although  it  may  be  positively  proved  that 
some  one  of  them  committed  the  crime. 

Om  Trial  roB  MuBDRBy  Colob  or  Accused  is  No  Gbound  or  DmnNO* 
nov  in  applying  the  principles  of  the  law  applicable  to  the  cast. 

iBDionoEHT  for  murder.    The  opinion  stateB  the  cue. 

J.  Jachy  for  the  plaintiff  in  error. 

J.  J.  Logatiy  district  attorney ^  for  the  people. 

67  Court,  Caton,  J.  The  plaintiff  in  error,  who  is  a  negro, 
was  indicted  for  the  murder  of  GkK>dwin  Parker.  The  evidence 
in  the  case  tends  very  strongly  to  show  that  the  deceased  made 
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an  assanlt  upon  the  prisoner,  and  that  the  homicide  was  com- 
mitted in  neceesaiy  self-defense.  It  appears  that  the  deceased 
and  three  others  went  to  seek  the  prisoner  at  his  father's  house 
in  the  nighirtime.  The  deceased  went  to  the  door  of  the  house, 
leaving  lus  companions  thirty  or  f  oriy  yards  hack,  to  whom  he  was 
to  give  warning  if  Campbdl  was  in  the  house.  Shortly  after 
the  deceased  went  to  the  door,  he  called  to  the  others  to  come 
on,  and  informed  them  that  the  negro  was  there.  They  rushed 
up,  when  the  deceased  and  the  prisoner  were  seen  some  distance 
from  the  house  engaged  together,  and  there  the  deceased  was 
stabbed  and  died  in  a  few  minutes.  When  the  deceased  went  to 
fhe  house  he  had  a  hatchet  in  his  hands,  which  was  found  near 
the  spot  where  he  was  killed;  and  after  the  negro  was  committed 
to  jail,  a  wound  was  observed  upon  his  head  which  penetrated 
to  the  skull,  and  which  appeared  to  have  made  with  a  hatchet, 
an  ax,  or  a  hammer.  There  was  no  pretense  that  there  was  any 
sort  of  justification  or  legal  cause  for  arresting  or  assaulting  the 
prisoner.  Upon  the  trial,  the  defense  offered  to  prove  that  on 
that  day,  and  at  other  times  shortly  before  his  death,  the  de- 
ceased had  made  threats  against  the  prisoner.  This  evidence 
the  court  ruled  out,  and  an  exception  wbb  taken.  In  this  the 
court  unquestionably  erred,  although  they  may  never  have  come 
to  the  knowledge  of  the  defendant  till  after  the  homicide  was 
committed.  If  the  deceased  had  made  threats  against  the  de- 
fendant, it  would  be  a  reasonable  inference  that  he  sought  him 
for  the  purpose  of  executing  those  threats,  and  thus  they  would 
serve  to  characterize  his  conduct  towards  the  prisoner  at  the 
time  of  their  mating  and  of  the  affi»y.  If  he  had  threatened 
to  kill,  maim,  or  dangerously  beat  the  defendant,  it  would  be  a 
fair  inference,  especially  so  long  as  the  evidence  shows  that  he 
had  a  hatchet  in  his  hands,  that  he  had  attempted  to  accomplish 
his  declared  purpose,  and  if  so,  then  the  prisoner  was  justified 
in  defending  himself,  even  to  the  taking  of  the  life  of  his  assailant 
if  necessary.  While  the  threats  of  themselves  could  not  have 
justified  the  prisoner  in  assailing  and  killing  the  deceased,  they 
might  have  been  of  the  utmost  importance  in  connection  with 
the  other  testimony  in  making  out  a  case  of  necessary  self- 
defense.  The  evidence  offered  was  proper,  and  should  have 
been  admitted. 

The  second  instruction  given  for  the  prosecution,  and  which 
was  excepted  to,  was  as  follows:  *'  If  the  jury  believe  from  thr 
evidence  that  the  defendant  was  pursued  by  the  deceased,  Oood- 
win  Parker,  and  tamed  upon  him  and  dew  him  with  a  knife,  ot 
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other  instroment  capaUe  of  producing  a  like  death,  when  it  ynm 
not  neoeaeary  for  aeU-preeerration  or  in  neceBsaxy  seU-defenee, 
or  to  prarent  his  reoeiYing  great  bodily  harm,  although  they 
beHere  there  -was  no  preTions  malice  on  the  part  of  the  defend- 
ant towards  the  deceased,  yet  they  are  bound  to  find  the  de- 
fendant guilty  of  manslaiighter,  and  fix  his  term  of  confinement 
in  the  penitoitiaiy  of  the  state  at  not  more  than  eight  years." 
This  instruction,  if  not  absolately  wrong,  was  at  least  liable  to 
misconstmction,  and  to  be  understood  by  the  jory  as  depriving 
the  defendant  of  the  right  of  self-defense  unless  his  danger  was 
not  only  apparently  imminent,  but  was  real  and  positiTe.  If  so 
understood,  the  instruction  was  wrong.  If  the  defendant  was 
poxBued  or  assaulted  by  the  deceased  in  such  a  way  as  to  induce 
in  him  a  reasonable  and  a  well-grounded  belief  that  he  was 
actually  in  danger  of  losing  his  life  or  suffering  great  bodily 
harm,  when  acting  under  the  influence  of  such  ^«asonable  ap- 
prehension, he  was  justified  in  defending  himself,  whether  the 
danger  was  real  or  only  apparent.  Actual  and  positive  danger 
is  not  indispensable  to  justify  self-defense.  If  one  is  assaulted 
with  a  sword  in  such  a  way  as  to  indicate  an  intent  to  take  his 
life,  and  with  an  apparent  ability  to  accomplish  such  intent,  he 
is  not  bound  to  stop  and  inquire  whether  the  sword  is  but  a 
lath,  or  whether  the  assault  is  but  a  jest,  before  he  repels  it 
with  the  necessazy  force  to  protect  himself  against  the  threatened 
hann.  Or  if  one  is  assulted  with  a  pistol  in  such  a  way  as  to 
manifestly  show  a  design  to  slay  him,  he  may  be  justified  in 
killing  his  assailant,  although  it  should  turn  out  the  pistol  was 
not  loaded,  and  the  only  design  was  to  frighten  him.  Men 
when  threatened  with  danger  are  obliged  to  judge  from  appear- 
ances, and  determine  by  the  actual  state  of  things,  from  the 
circumstances  surrounding  them,  at  least  as  much  as  if  placed 
in  other  and  less  exciting  positions;  and  it  would  be  monstrous 
to  say  that  if  they  act  from  real  and  honest  convictions,  induced 
by  reasonable  evidence,  they  shall  be  held  responsible  crim- 
inally for  a  Tnistake  in  the  extent  of  the  actual  danger,  where 
other  reasonable  and  judicious  men  would  have  been  alike  mis- 
taken. A  contraiy  rule  would  make  the  law  of  self-defense  a 
snare  and  a  delusion.  It  would  become  but  a  mockezy  of  the 
sacred  right  of  self-preservation. 

The  eleventh  instruction  asked  by  the  prisoner  should  have 
been  given.  It  is  this:  ''  If  it  is  uncertain,  from  the  evidence, 
in  the  minds  of  the  juzy,  which  one  out  of  two  or  more  per- 
sons inflicted  the  stab,  that  vrould  operate  to  acquit  the  prito- 
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oner,  unless  ihere  is  proof  that  the  prisoner  aided  or  abetted  the 
person  ascertained  to  have  killed  him."  While  this  instruction 
is  inartificiallj  drawn,  and  is  liable  to  verbal  criticism,  jet  it 
contains  an  important  principle  of  law,  of  the  benefit  of  which 
the  prisoner  should  not  have  been  deprived.  There  was  evi* 
dence  tending  to  show  that  the  mother  and  sister  of  the  pris- 
oner were  at  or  very  near  the  place  of  the  affi»j  at  the  time  the 
wound  was  inflicted,  and  his  counsel  had  the  right  to  insist  be- 
fore the  jury  that  one  of  them  struck  the  blow  without  his 
knowledge  or  procurement,  while  he  was  simply  trying  to  flee 
from  his  pursuer;  and  had  the  jury  so  far  concurred  in  that 
view  of  the  case  as  to  entertain  a  reasonable  doubt  whether  one 
of  the  others  did  not  strike  the  blow  without  the  procurement 
of  the  prisoner,  he  was  entitled  to  an  acquittal.  Although  it 
may  be  positively  proved  that  one  of  two  or  more  persons  com- 
mitted a  crimei;  yet  if  it  is  uncertain  which  is  the  guilly  party, 
all  must  be  acquitted.  No  one  can  be  convicted  till  it  is  estab- 
lished that  he  is  the  party  who  committed  the  ofiEense. 

The  thirteenth  instruction  asked  for  the  prisoner  was  this: 
*'  It  is  the  duty  of  the  jury  to  consider  the  prisoner's  case  as  if 
he  were  a  white  man,  for  the  law  is  the  same,  there  being  no 
distinction  in  its  principles  in  respect  of  color."  This,  too, 
was  refused  by  the  court,  and  an  exception  taken.  It  was  not 
pretended  on  the  argument  that  the  law  of  this  case,  by  which 
the  prisoner's  guilt  or  innocence  was  to  be  established,  was  not 
precisely  the  same  as  if  he  were  a  white  man;  and  it  was  even  in- 
sisted on  the  argument  that  the  proposition  is  so  plain  and  so 
universally  understood  and  recognized  that  it  would  have  been 
an  insult  to  the  understanding  of  the  jury  for  the  court  to  have 
instructed  them  on  that  point.  The  proposition  is  undoubtedly 
exceedingly  plain  and  altogether  undeniable,  and  I  trust  is  uni- 
versally understood  and  recognized;  but  it  was  still  the  right  of 
the  prisoner  to  have  the  law,  plain  as  it  was,  declared  to  the 
jury  by  the  court.  But  again  it  was  objected  that  the  instruc- 
tion asserts  the  absolute  equality  in  all  respects,  under  our  law, 
of  the  black  man  with  the  white.  Even  if  the  wording  of  the 
instruction  was  thus  broad,  it  could  only  be  understood  as  ap- 
.  plying  to  the  case  upon  trial,  where  the  equality  is  admitted. 
With  the  rights  of  the  defendant  in  any  other  regard  the  jury 
could  have  nothing  to  do.  The  only  object  of  the  instruction 
could  have  been  to  enlighten  them  as  to  the  law  of  that  case; 
and  whether  their  belief  of  the  relative  rights  of  the  defendant 
in  other  respects  were  right  or  wrong  was  a  matter  of  no  sort 
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of  moment  to  any  pariy.  But  by  reference  to  the  purport  of 
the  instruction,  it  will  be  seen  that  it  was  especially  a^ed  in 
reference  to  the  case  on  trial,  for  the  juiy  was  asked  to  be  di- 
rected to  consider  the  prisoner's  case  as  if  he  were  a  white  man, 
for  the  reason  that  our  law  makes  no  distinction  in  respect  of 
color,  which,  of  course,  can  only  be  understood  in  respect  to 
such  a  case.  Any  other  construction  of  that  instruction  is  al- 
together too  refined  for  practical  justice.  The  instruction 
should  have  been  given. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

TmUBATS  BT  DECEAAKD,   ADMI8SIBILITT  Of  EVIDINCK  OF,   19    TbIAUB  POB 

If  UBDKB. — ^Mere  naked  threats  made  by  the  deoeaaed  agaiiiBt  the  accused  are 
not  admissible  in  evidence  either  to  justify  or  to  mitigate  a  homicide,  where 
there  is  no  evidence  of  any  overt  act  on  the  part  of  the  deceased  at  the  time 
of  the  killing  indicating  his  intention  to  carry  his  threats  into  execation. 
Evidence  of  threats  by  the  deceased,  offered  for  the  purpose  of  proving  that 
the  prisoner  had  the  right  to  kill  the  deceased,  there  being  no  proof  of  a  hostile 
demonstration  by  the  latter,  is  clearly  inadmissible.  No  man  has  the  right 
to  kill  another  simply  becaose  the  latter  has  made  threats  against  him.  The 
law  will  not  justify  a  homicide  unless  it  is  shown  that  the  slayer  was,  at  the 
time  of  the  killing,  in  apparent  imminent  danger  of  losing  his  life  or  of  sus- 
taining serious  bodily  injury.  And  previous  threats,  however  violent,  do  not 
afford  any  reasonable  ground  for  apprehending  such  danger,  where  they  are 
nnacoompanied  with  overt  acts  showing  an  intention  to  carry  them  into  imme- 
diate effect.  The  authorities  are  uniform  on  this  point :  Whart.  on  Horn. ,  2d  ed. , 
sec.  C94;  Whart.  Cr.  Ev.,  9th  ed.,  sec.  767;  Uugftey  v.  State,  47  AU.  97;  PayM 
V.  SuUe,  60  Id.  80;  Myers  v.  Stale,  G2  Id.  599;  HoberU  v.  State,  68  Id.  153; 
Green  ▼.  State,  69  Id.  6;  People  v.  Scoggins,  37  CaL  676;  People  v.  Taing,  53 
Id.  602;  People  v.  lams,  57  Id.  115;  Pfople  v.  Campbell,  59  Id.  243;  People  v. 
Tamkhi,  62  Id.  468;  Pet^  v.  WeaUaU,  Id.  303;  Hawkins  v.  StaU,  25  Qa. 
207;  Peterson  V.  StaU,  50  Id.  142;  Odrr  v.  Commonwealth,  80  Ky.  32;  State  v. 
Leonard,  6  La.  Ann.  420;  StaU  v.  Mullen,  14  Id.  570;  Turpm  v.  State,  55  Md. 
462;  Evans  v.  State,  44  Miu.  762;  Harris  v.  Stale,  47  Id.  318;  Edwards  ▼. 
SUUe,  Id.  581;  HoUy  v.  State,  55  Id.  424;  Kendricks  v.  StaU,  Id.  436;  StaU  v. 
JIays,  23  Mo.  287;  State  v.  Harris,  59  Id.  550;  StaU  v.  Brovm,  64  Id.  367; 
StaU  V.  Alexander,  66  Id.  148;  StaJU  v.  Harris,  73  Id.  287;  State  v.  HaU,  9 
Nev.  58;  StaU  v.  Turpin,  77  N.  C.  473;  Myers  v.  State,  33  Tez.  625;  Talbert 
V.  State,  8  Tez.  App.  316;  Sims  v.  State,  9  Id.  686;  Thomas  v.  StaU,  11  Id. 
315;  United  States  v.  Leighton,  13  N.  W.  Rep.  347.  In  delivering  the  opinion 
of  the  majority  of  the  court  in  People  v.  Scoggins,  37  Cal.  683,  Crockett,  J., 
said:  "A  person  whose  life  has  been  threatened  by  another,  who  he  knows 
or  has  reason  to  believe  has  armed  himself  with  a  deadly  weapon  for  the 
avowed  purpose  of  taking  his  life  or  inflicting  a  great  personal  injury  upon 
him,  may  reasonably  infer,  when  a  hostile  meeting  occurs,  that  his  adversary 
intends  to  carry  his  threats  into  execution.  The  previous  threats  alone, 
however,  unlese  coupled  at  the  time  with  an  apparent  design  then  and  there 
to  carry  them  into  effect,  will  not  justify  a  deadly  assault  by  the  other  party. 
There  must  be  such  a  demonstration  of  an  immediate  intention  to  execute  the 
thrasit  as  to  indnoe  a  leaeonable  belief  that  the  party  threatened  will  lose  hie 
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life  or  luffer  aerioiiB  bodily  injury  nnleas  he  immediately  defends  hiroeelf  against 
the  attack  of  his  adversary.  The  philosophy  of  the  law  on  this  point  is  soffi- 
dently  plain.  A  previons  threat  alone,  and  unaooompanied  by  any  immediate 
demonstration  of  force  at  the  time  of  the  renconnter^  will  not  justify  or  excose 
an  assanlt,  because  it  may  be  that  the  party  making  the  threat  has  relented  or 
abandoned  his  purpose,  or  his  courage  may  have  failed,  or  the  threat  may  have 
been  only  idle  gasconade,  made  without  any  purpose  to  execute  it.  On  the  other 
hand,  if  there  be  at  the  time  such  a  demonstration  of  force  as  would  induce  a 
well-founded  belief  in  the  mind  of  a  reasonable  person  that  his  adversary  was 
on  the  eve  of  executing  the  threat,  and  that  his  only  means  of  escape  from 
death  or  great  bodily  injury  was  immediately  to  defend  himself  against  the 
impending  danger,  the  law  of  self-defense  would  justify  him  in  the  use  of 
whatever  force  was  necessary  to  avert  the  threatened  peril*'  Threats  made 
by  even  the  most  lawless  character  are  not  admissible  in  evidence  either  to 
justify  or  mitigate  the  offense  of  killing  him,  when  they  an  unaccompanied 
by  acts  or  conduct  on  his  part  showing  real  or  apparent  danger  of  their  exe- 
cution: Oder  V.  CcmnumwealtJi,  80  Ky.  32.  Where  the  evidence  ahows  that» 
at  the  time  of  the  homicide,  the  deceased  made  no  attempt  to  execute  a 
threat  previously  made  by  him,  that  he  did  not  seek  the  difficulty  which 
resulted  in  his  death,  and  that  the  accused  was  the  aggressor,  the  threat  will 
constitute  no  excuse  or  justification  for  the  homicide:  Stale  v.  Harrie,  7S 
Mo.  287.  Nor  will  even  past  attempts  to  execute  threats  previously  made 
by  the  deceased  justify  a  felonious  homicide.  There  must  be  an  actual  im- 
pending danger  to  the  slayer  at  the  time  of  the  fatal  blow,  or  such  a  state  of 
facts  as  is  justly  calculated  to  impress  upon  his  mind  a  reasonable  belief  of 
the  necessity  to  take  life:  Hughey  v.  States  47  Ala.  97.  When  the  accused 
was  the  aggressor,  evidence  of  threats  made  by  the  deceased  against  him  is 
not  admissible,  unless  there  was  some  impending  purpose,  real  or  apparent^ 
to  carry  out  such  threats:  Myers  v.  State,  62  Id.  609.  Where  the  accused  is 
charged  with  murder,  and  there  ia  no  evidence  that  the  fatal  act  was  commit- 
ted in  self-defense,  a  threat  made  by  the  deceased  that  he  would  kill  the 
accused  before  the  latter  should  marry  a  certain  woman  is  not  admissible  in 
evidence:  Ghreen  v.  SttUe,  69  Id.  6.  Threats  made  by  the  deceased  to  take 
the  life  of  a  person  other  than  the  defendant  can  not  justify  the  latter  in 
killing  the  deceased,  and  the  exclusion  of  evidence  of  such  threats  is  not 
error:  Talbert  v.  State^  8  Tex.  App.  316.  And  threats  by  the  deceased  to 
kill  the  prisoner,  made  several  weeks  before  the  homicide,  will  not  mitigate 
the  offense,  where  the  evidence  shows  that  the  killing  was  not  necessary  in 
self-defense:  SuUe  v.  ScoU,  42  Am.  Dec.  148. 

TmtBATs  WHBN  Pabt  OF  Rs8  0B8T.S. — ^All  the  authorities  agree  that 
threats  made  by  the  deceased  a  short  time  before  the  homicide,  and  continued 
uninterruptedly  down  to  that  time,  whether  communicated  to  the  accused  or 
not,  are  admissible  in  evidence  as  part  of  the  rea  geatee  to  explain  the  defend- 
ant's act,  and  to  show  whether  or  not  he  acted  in  necessary  self-defense: 
Carroll  v.  State,  23  Ala.  28;  PUman  v.  State,  22  Ark.  354;  8.  C,  Horr.  & 
Thomp.  on  Self-defense,  574;  StaU  v.  Sloan,  47  Mo.  604;  State  v.  Keene,  60 
Id.  357.  Even  those  courts  that  have  held  uncommn nicated  threats  to  be 
generally  inadnussible  have  admitted  evidence  of  such  threats  when  they 
formed  part  of  the  res  gestoi :  Carroll  v.  Staie,  23  Ala.  28.  And  in  Dickson  v. 
State,  39  Ohio  St.  73,  which  was  a  trial  for  a  homicide  caused  by  a  deadly 
weapon  in  the  hands  either  of  the  accused  or  of  his  brother,  both  of  whom 
were  engaged  in  the  affray  with  the  deceased,  in  which  the  latter  first  at- 
tacked the  defendant's  brother,  there  being  a  conflict  in  the  evidenoe  as  to 


Nov.  1854.]  Campbell  v.  People.  55 

who  rtmck  the  fatal  blow,  evidcnoe  of  threats  of  the  deceased,  which  may 
have  refenned  to  the  brother,  made  to  a  penon  preyions  to  the  attack,  though 
not  oammimicated  to  the  accused  or  to  his  brother,  was  held  to  be  admissible 
as  part  of  the  res  ffttta, 

CoMMUiaGATXD  Thbsats. — Threats  made  by  the  deceased  agaiiist  the 
accused,  which  had  been  made  known  to  the  latter  before  the  time  of  the 
homicide,  are  admitted  for  the  purpose  of  showing  that  the  circamstances 
attending  the  killing  were  snch  as  to  excite  the  reasonable  fears  of  the  de- 
fendant that  his  life  was  imperiled,  or  that  he  was  in  danger  of  serious  bodily 
tnjnry,  and  thus  to  jnstiiy  his  act:  Dupree  v.  State^  33  Ala.  380;  People  ▼. 
Arnold,  15  CaL  476;  People  v.  Scoggms,  37  Id.  676;  People  v.  Tan^im,  02 
[d.  468;  Bawdlv,  8taU,  5  Ga.  48;  Btusellr.  State,  11  Tex.  App.  288.  And 
some  courts  hold  that  commnnicated  threats  are  admissible  without  proof 
of  any  overt  act  on  the  part  of  the  deceased  at  the  time  of  the  homicide: 
Jaekmm  ▼.  State,  6  Baxt.  462;  S.  C,  Horr.  k  Thomp.  on  Self-defense, 
476;  Pridga^  v.  State,  31  Tex.  420;  S.  C,  Horr.  &  Thomp.  on  Self-defense, 
416;  contra:  StaUr.  Hays,  23  Mo.  287;  8.  C,  Horr.  k  Thomp.  on  Self-de- 
fense, 402.  In  delivering  the  opinion  of  the  court  in  Keener  w.  Stale,  18  Ga. 
194,  228;  S.  C,  Horr.  &  Thomp.  on  Self-defense,  639,  Lompkin,  J.,  said; 
"The  true  distinction,  we  apprehend,  as  to  the  admissibility  of  eridence  of 
threats,  and  one  apparently  overlooked  in  many  cases,  is  this:  when  sought 
to  be  introduced  by  the  defendant  as  a  justification  for  the  homicide,  and 
without  any  overt  act,  he  must  show  that  they  have  been  communicated; 
otherwise  tiiey  can  furnish  no  excuse  for  his  conduct;  but  when  offered  to 
prove  a  substantive  fact,  namely,  the  state  of  feeling  entertained  by  the  de- 
ceased toward  the  accused,  it  is  competent  testimony,  whether  a  knowledge 
of  the  threats  be  brought  home  to  the  defendant  or  not.  I  will  merely  add, 
that  the  remoteness  or  nearness  of  time,  as  to  threats  and  declarations  point* 
ing  to  the  act  subsequently  committed,  makes  no  difference  as  to  the  compe- 
tency of  the  testimony."  On  a  trial  for  murder,  evidence  of  threats  made  by 
the  deceased  against  the  accused,  and  communicated  to  him  before  the  homi- 
eide  by  a  person  since  deceased,  is  admissible,  not  to  prove  that  such  threats 
had  been  actually  made,  but  that  the  defendant  had  heard  that  they  had 
been  made:  Carieo  t.  Commonwealth,  7  Bush,  124;  Stater.  Harris,  76 Mo.  361. 

Ukoomitdkioated  Thbxatb.— It  has  been  decided  in  some  cases  that 
tiireats  made  by  the  deceased,  but  which  were  not  made  known  to  the  ao- 
cased  prior  to  the  homicide,  are  not  admissible  in  evidence  for  the  purpose 
of  justifying  or  mitigating  the  killing:  Carroll  v.  State,  58  Am.  Dec.  282; 
State  V.  Mahy,  44  Iowa,  104;  StaU  v.  Elliott,  45  Id.  486.  In  the  last  case 
it  is  said  that  the  only  exception  to  this  rule  occurs  where  violent  threats 
sre  made  by  the  deceased  a  short  tune  before  the  occurrence,  and  the  ques- 
tion arises  whether  or  not  the  defendant  perpetrated  the  act  in  self-defense. 
But  the  great  weight  of  judicial  authority  in  the  more  recent  dedsions  of 
courts,  whose  opinions  are  entitled  to  the  highest  respect  and  consideration, 
is  in  favor  of  the  admissibility  of  snch  uncommunicated  threats  in  the  fol- 
lowing cases: 

1.  Where  evidence  of  communicated  threats  has  been  already  given,  for 
the  pnrpoee  of  corroborating  that  evidence:  Roberts  v.  StaU^  68  Ala.  156; 
IlcUer  V.  Staie,  37  Ind.  57;  S.  C,  10  Am.  Rep.  74;  Comdius  v.  Common- 
wealth, 15  B.  Mon.  539;  State  v.  Turpin,  77  N.  C.  473;  S.  C,  24  Am.  Rep. 
456;  Horr.  &  Thomp.  on  Self-defense,  621,  note;  Whart.  on  Horn.,  sec.  695. 
In  Cornelius  v.  Commonwealth,  supra,  the  accused  on  trial  for  murder  proved 
threats  of  the  deceased  to  kill  him,  which  threats  had  been  communicated 
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to  him  before  the  killing.  He  then  offered  to  prove  other  threats  made  by 
the  deceased,  but  which  had  not  been  communicated  to  him.  The  trial 
court  refused  to  admit  this  evidence,  but  the  court  of  a|»peals  held  its  exclu- 
sion to  be  error,  and  Simpson,  J.,  delivering  the  opinion,  said:  "We  think 
that  this  testimony  should,  under  the  circumstances  in  this  case,  have  been 
admitted.  It  tended  to  confirm  the  other  evidence  that  Hopson  had  made 
threats  against  the  prisoner,  and  to  counteract  a  presumption  of  fabrication 
by  the  witness  who  gave  that  testimony.  Besides,  Hopson's  intention  to 
make  an  attack  on  the  accused  was  an  important  matter,  as  well  as  the  be- 
lief of  the  existence  of  such  an  intention  on  the  part  of  the  prisoner." 

2.  Where  the  question  whether  the  prisoner  or  the  deceased  commenced 
the  encounter  which  resulted  in  the  homicide  is  in  any  manner  in  doubt, 
evidence  of  previous  threats  made  by  the  deceased  against  the  accused  is 
admissible  for  the  purpose  of  illustrating  or  determining  who  was  the  first 
assailant:  Whart.  on  Hom.,  sec.  695;  Whart.  Cr.  Ev.,  9th  ed.,  sec  757; 
Bunia  V.  StcUe^  49  Ala.  370;  Boberta  v.  State,  68  Id.  156;  People  v.  Arnold, 
15  CaL  476;  People  v.  Scoggins,  37  Id.  676;  People  v.  Alictre,  55  Id.  263; 
People  V.  TVaww,  56  Id.  251;  People  v.  TamHn,  62  Id.  468;  State  v.  Turpin^ 
77  N.  C.  473;  S.  C,  24  Am.  Bep.  455;  LUlle  v.  State,  6  Baxt.  491;  Wiggina 
V.  People,  93  U.  S.  465.  McFarland,  J.,  delivering  the  opinion  of  the  court 
in  Little  v.  State,  6  Baxt.  493;  S.  C,  Horr.  &  Thomp.  on  Self-defense,  487, 
said:  *'  But  in  all  cases  where  the  acts  of  the  deceased  in  reference  to  the  fatal 
meeting  are  of  a  doubtful  character,  then  evidence  which  may  tend  to  show 
that  he  sought  the  meeting  or  began  or  provoked  the  combat  is  admissible. 
And  in  this  view,  previous  threats  made  by  the  deceased,  though  not  com- 
municated to  the  prisoner,  may  yet  tend  to  show  the  ammus  of  the  deceased^ 
and  to  illustrate  his  conduct  and  motives,  and  in  some  cases  might  be  im- 
I)ortant,  in  the  absence  of  more  direct  evidence,  to  show  which  party  began 
or  provoked  the  fight." 

3.  Where  there  is  evidence  tending  to  show  that  the  accused  began  the 
afi&ay,  and  that  the  case  was  one  of  self-defense,  evidence  of  unoommunicated 
threats  made  by  the  deceased  is  admissible  to  show  the  quo  animo  with 
which  he  advanced  to  the  encounter  or  provoked  the  quarrel:  Roberte  v. 
Staie,  68  Ala.  156;  StaJte  v.  Turphi,  77  N.  C.  473;  Whart  on  Hom.,  sec.  695; 
Horr.  &  Thomp.  on  Self-defense,  521,  note.  In  the  case  of  Boberts  v.  Stale^ 
tupra,  it  was  decided  that  where  a  case  of  self-defense  is  shown,  evidence  of 
unoommunicated  threats  recently  made  is  admissible  for  the  purpose  of  show- 
ing the  quo  animo  of  the  demonstration  or  attack  by  the  deceased,  and  that 
evidence  of  uncommunicated  threats  is  also  frequently  admitted  in  corrobora- 
tion of  communicated  threats  which  have  been  admitted,  and  that  where  it 
is  doubtful  which  party  commenced  the  difficulty,  evidence  of  such  threats 
is  admissible  to  show  who  was  probably  the  aggressor.  And  Somerville,  J., 
in  delivering  the  opinion  in  that  case,  said:  "These  views  as  to  the  admissi- 
bility of  threats  are  not  in  harmony  with  the  former  decisions  of  this  court, 
but  are,  as  we  think,  in  full  accord  with  the  true  doctrine  as  established  by 
the  more  recent  cases  of  the  highest  courts  in  this  country."  The  former  de- 
cisions here  referred  to,  which  are  thus  expressly  overruled  on  this  point,  are 
Powell  v.  StaU,  19  Ala.  577;  Edgar  v.  State,  43  Id.  45;  Bunu  v.  State,  49  Id. 
370;  and  liogers  v.  State,  62  Id.  170. 

4.  Wliere  the  question  in  the  case  is  whether  or  not  the  attempt  to  carry 
out  the  threats  was  in  fact  made,  evidence  of  the  threats  is  admissible,  al- 
though it  is  not  shown  that  they  came  to  the  knowledge  of  the  accused  before 
the  time  of  the  killing:  IloUoway  v.  CommonwaUh,  11  Bush,  344;  State  v. 
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McKm^,  34  Lb.  ijm.  1022;  Bh^UldY.  £fUUe,  Sop.  Ct.  Neb.,  IU7,  1884^  It 
N.  W.  Bep.  e07;  iStote  ▼.  People,  53  N.  T.  164.  In  the  oMe  last  died,  Oio- 
▼er,  J.,  delivering  the  ofnnion  of  the  oonrt,  said:  "The  conniel  for  the  ee- 
cnaed  oiEved  to  prove  that  the  deoeeeed,  a  short  time  before  the  ooooxrenoe, 
had  made  violent  threati  against  him,  saeh  as  th«t  he  '  would  beggar  him 
^rst  and  then  kiU  Um;'  ' I  go  prepared  for  him  all  the  time;  eo  sore  as  my 
name  is  Jim  lidc,  I  will  kill  him; '  '  I  woald  kill  him  as  soon  as  I  would  r 
ferodoos  dog.*  This  was  objected  to  by  the  proseeation,  and  rejected  by  the 
court,  to  which  the  oocmael  for  the  aocosed  excepted.  In  determining  the 
oompetemsy  of  this  testimony,  it  mnst  be  borne  in  mind  that  evidence  had 
been  given  making  it  a  question  for  the  jary  whether  the  case  wm  one  of 
ezcosable  homidde,  npon  the  ground  that  the  act  was  perpetrated  by  the  ao- 
cosed in  defending  himself  against  an  attempt  by  the  deceased  to  mnrder  or 
infliot  some  great  bodily  injory  npon  him,  and  tiie  farther  question  whether 
it  was  not  perpetrated  in  resisting  an  attack  made  npon  him  by  the  deoeased, 
^om  which  he  had  reasonable  ground  to  apprehend  a  design  to  murder  or 
inflict  upon  him  some  great  bodily  injury.  Evidence  of  threats  made  by  the 
deceased,  which  had  been  communicated  to  the  accused,  was  received  by  the 
eourt  Proof  of  the  latter  facts  was  competent,  as  tending  to  create  a  belief 
in  the  mind  of  the  aocnsed  that  his  life  was  in  danger,  or  tliat  he  had  reason 
to  apprehend  some  great  bodily  harm  from  the  acts  and  motions  of  the  de- 
eeaeed,  when,  in  the  absence  of  such  threats,  such  acts  and  motions  would 
cause  no  such  belief.  But  why  admissible  upon  this  ground  ?  For  the  rea- 
eon  that  threats  made  would  show  an  attempt  to  execute  them  probable  when 
«n  opportunity  occurred,  and  the  mora  ready  belief  of  the  accused  would  be 
jnstiiied  to  the  precise  extent  of  tliis  probability.  But  an  attempt  to  execute 
threats  is  equally  probable  when  not  communicated  to  the  party  threatened 
as  when  they  aro  so;  and  when,  as  in  this  case,  the  question  is  whether  the 
attempt  was  in  fact  made,  we  can  see  no  reason  for  excluding  them  in  the  for- 
mer that  would  not  be  equally  o<^gent  for  the  exclusion  of  the  latter,  the  lat- 
ter being  admissible  only  for  the  reason  that  the  person  threatened  would  the 
more  readily  believe  himself  endangered  by  the  probability  of  an  attempt  to 
execate  such  threats.  Threats  to  commit  the  crime  for  which  a  person  m 
upon  trial  are  constantly  received  as  evidence  against  him,  as  circumstances 
proper  to  be  considered  in  determining  the  question  whether  he  has,  in  fact, 
eommitted  the  crime,  for  the  reason  that  the  threats  indicate  an  intention  to 
do  it,  and  the  existence  of  this  intention  creates  a  probability  that  be  has  in 
fact  committed  it.  Had  the  deceased,  just  previous  to  his  going  into  the 
hotel  where  the  transaction  occurred,  declared  that  he  was  going  there  to  kill 
the  accused,  and  that  he  was  prepared  to  execute  this  purpose,  we  think  the 
-evidence  would  have  been  competent  upon  the  question  whether  he  had  in 
fact  made  the  attempt  when  that  question  was  litigated.  And  yet  there  is 
in  principle  no  difference  between  this  and  the  testimony  offered  and  rejected. 
The  difference  is  only  in  degree.** 

Wharton,  in  his  work  on  homicide,  sec  695,  thus  discusses  the  question 
under  consideration:  ''Undoubtedly  it  has  frequently  been  held  that  to 
niake  the  deceased's  threats  prior  to  the  encounter  admissible,  they  muat  be 
proved  to  have  been  brought  to  the  knowledge  of  the  defendant.  Bat  it  is 
^fficult  to  understand  the  reason  why  an  acquaintance  by  the  dcfeudant 
with  the  deceased's  threats  should  strengthen  the  admissibility  of  sucli 
-threats.  If  the  defendant  knew  beforehand  that  his  •life  was  threatened, 
he  should  have  applied  to  the  law  for  redress;  if  he  did  not  know,  and 
attacked  without  warning  by  the  deceased,  then  proof  of  the  deceased's 
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hostile  temper,  whether  roch  proof  coasifit  of  preperations  or  deebi^ 
tiooB,  is  pertinent  to  show  that  the  attack  was  made  by  the  deceased. 
The  question  whether  A.  (the  defendant)  or  B.  (the  deceased)  was  the  ag* 
gressor  in  the  fatal  collision  is  to  be  determined;  and  if  in  such  case  A.'» 
threats  are  admissible  to  prove  that  A.  wss  the  aggressor,  B.'s  threats,  b> 
the  same  reasoning,  are  admissible  to  prove  that  6.  was  the  aggressor.  For 
the  purpose,  therefore,  in  cases  of  donbt,  of  showing  that  the  deceased  mad» 
the  attack,  and  if  so,  with  what  motive,  his  prior  declarations,  nnoommani- 
cated  to  the  defendant,  are  clearly  evidence."  And  the  same  learned  author,, 
in  an  article  on  *'  Disputed  Questions  of  Criminal  Law,"  contributed  to  vol- 
ume 4  of  the  Southern  Law  Be  view,  p.  263.  says:  "  It  may  be  objected  that 
such  evidence  is  hearsay.  To  this  it  may  be  answered:  1.  It  is  primary^ 
and  hearsay  when  primary  is  admissible  when  relevant.  The  question  at 
issue  is.  Did  the  deceased  attack  the  defendant?  Self-defense  b^g  set  up 
by  the  defendant  in  confession  and  avoidance,  to  prove  an  attack  by  the  de- 
ceased— to  show,  in  other  words,  that  his  object  in  meeting  the  defendant 
was  to  attack  him — the  deceased's  intention  is  materiaL  How  is  this  inten- 
tion to  be  discovered  T  If  the  deceased  were  alive,  we  would  call  him  and 
ask  him  as  to  the  facts.  He  Is  not  alive,  and  the  best  evidence  we  can  haT» 
of  an  intended  attack  on  his  part  is  his  own  expressions,  whether  in  word  or 
in  deed.  If  we  reject  these  expressions,  then  we  have  no  other  way  of  prov- 
ing a  material  fact.  2.  Whenever  the  condition  of  a  party's  mind  is  at  issue, 
then  expressions  of  the  party  are  admissible  when  tending  to  throw  light 
upon  such  condition. "  From  ^e  foregoing  quotations  it  will  be  seen  that,  after 
some  fluctuation  and  contradiction  in  the  decisions  on  the  subject  of  the  ad- 
missibility of  nncommunicated  threats,  the  doctrines  enunciated  above  may' 
now  be  considered  as  firmly  established. 

Thb  fbincspal  gasb  is  crriED  in  several  of  the  cases  menthmed  in  the  fore- 
going note,  and  is  included  by  Messrs.  Horrigan  ft  Thompson  in  their  oolleo* 
tion  of  cases  on  the  law  of  self-defense,  page  282.  It  Is  also  dted  to  the 
point  that  apparent  danger  will  justify  self-defense  in  the  following  caseat 
ffopkinaon  v.  People^  18  DL  266;  Sehnier  v.  People^  23  Id.  28;  Maher  ▼• 
People,  24  Id.  243;  Adamu  v.  Pet^  47  Id.  379;  Davison  v.  People,  90  Id. 
231. 

HOMICIDB  DEOrSD  JnsnnABLB  on  GbOUITD  of  SsUT-DEISHBRi  WHBf  Am> 

WHEN  voT!  See  Shorter  v.  People,  61  Am.  Dec  286^  note  206,  where  other 
oolleoted. 


Gbews  v.  Bleaklet. 

[16  iLUtKm,  91.] 

BvxDEKOB  Tbnbivo  TO  ESTABLISH  Patmxvt  may  be  gi?en  imder  tba 
issue. 

A€TiON  for  work  and  labor.    The  opinion  states  the  case. 

8.  Beecher,  for  the  appellant. 

N.  L.  I¥eeman,  for  the  appellee. 

By  Court,  Caton,  J.    This  action  was  brought  by  the  plaintiff 
below  for  the  work  and  labor  of  her  son.    The  evidence  shows 
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that  the  son  of  the  plamtiff  liyed  with  and  seryed  the  defendant 
abont  two  years;  that  he  was  sent  to  school  hj  the  defendant 
about  six  months  daring  the  time;  that  he  was  sick  several 
times,  and  nursed  by  the  defendant  when  nnwell;  that  he  was  a 
member  of  the  defendant's  &mily,  and  treated  l>y  him  like  one 
of  his  own  children;  and  that  he  was  a  good  boy,  and  could 
earn  from  five  to  eight  dollars  per  month  daring  the  "  cropping 
seasojL.**  When  the  boy  went  to  live  with  the  defendant,  he 
told  the  plaintiff  he  would  give  her  what^  the  boy  was  worth. 
No  terms  were  agreed  upon;  but  the  plaintiff  remarked  at  the 
time  that  she  and  the  defendant  would  fix  it  afterwards.  Sub- 
sequently the  defendant  proposed  that  if  the  plaintiff  wished  to 
hire  the  boy  out  by  the  month,  to  give  her  five  dollars  per 
month  during  the  **  cropping  season/'  but  the  plaintiff  replied 
that  she  wanted  the  boy  to  go  back  to  the  defendant  and  live, 
as  he  had  done.  It  is  unneoessazy  now  to  inquire  whether  this 
evidence  shows  that  it  was  the  intention  of  the  parties  that 
wages  were  to  be  paid  for  the  services  of  the  boy,  or  whether  it 
was  their  intention  that  he  should  be  adopted  into  and  form  a 
part  of  the  defendant's  family,  to  be  provided  for,  taken  care  of, 
and  schooled  by  him,  as  a  compensation  for  his  services;  for  in 
either  event  the  court  unquestionably  should  have  permitted 
the  defendant  to  have  proved,  as  he  offered  to  do,  that  the 
clothes,  boarding,  and  schooling  of  the  boy  were  worth  as  much 
as  his  services,  what  was  the  condition  of  the  boy's  clothing  at 
the  time  he  went  to  live  with  the  defendant,  and  also  that  the 
defendant  furnished  him  clothes  while  he  was  living  with  him. 
This  evidence  would  legitimately  have  tended  to  establish  pay- 
ment for  the  services  rendered,  in  the  event  it  should  be  found 
that  the  plaintiff  was  entitled  to  wages  for  those  services.  Evi- 
dence tending  to  prove  payment  may  be  given  under  the  general 
issue;  besides,  the  action  was  commenced  before  a  justice  of  the 
peace,  where  no  special  pleas  are  required. 

The  judgment  of  the  circuit  court  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 

Pboov  or  Patvest  undkb  QmsmRAL  Ibbum  ahd  uimm  QmrnoLAL  DnriAU 
In  Sngbnd,  prior  to  1838,  in  actions  of  oitumpeU  and  in  actions  on  the  caao, 
proof  of  payment  might  be  made  under  the  general  issne:  1  Gh.  PL,  16th  Am. 
ed.,  489;  HatUm  ▼.  Mone^  I  Salk.  394;  Paramour  ▼.  JohMtm,  12  Mod.  376; 
Bird  V.  BandaU,  3  Burr.  1340.  *'  In  asmmptU,  before  the  pleading  rules. 
Hit  T.,  4  Wm.  IV.,  almost  every  matter  might  be  giyen  in  evidence  under 
the  general  issue  non  eummpgU^  on  the  ground,  as  was  said,  that  as  the  ao- 
tioo  is  founded  on  the  contract  and  the  injury  is  the  non-perf ormanoe  of  i^ 
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evidenoe  which  dinffimis  the  oomtiniiing  obligation  of  the  oontnot  at  the 
time  when  the  aotion  was  commenced  goes  to  the  girt  of  the  action: "  1  Ch. 
PL ,  16th  Am.  ed.,  489.  And  Lord  Mansfield,  in  delivering  the  opinion  of  the 
conrt  in  Bird  ▼.  SemdaU,  mipra,  said:  '*  Bnt  an  aotion  on  the  case  is  founded 
npon  the  mere  justice  and  conscience  of  the  plaintiff's  case,  and  is  in  the 
natore  of  a  bill  in  equity,  and  in  effect  is  so;  and  therefore,  such  a  former 
recovery,  release,  or  satisfaction  need  not  be  pleaded,  but  may  be  given  in 
evidence.  For  whatever  will  in  equity  and  conscience,  according  to  the  cir- 
cumstances of  the  case,  bar  the  plaintiff's  recovery  may,  in  this  action, 
be  given  in  evidence  by  the  defendant;  because  the  plaintiff  most  recover 
npon  the  justice  and  conscience  of  his  case,  and  upon  that  only."  This  rule 
of  the  common  law  was  also  in  force  in  this  country  until  altered  or  modified 
by  statute:  Baylies  v.  FeUyplaee,  7  Mass.  325;  Fcdconer  v.  Smith,  18  Pa.  St. 
130;  Fidler  v.  Mershey,  90  Id.  363;  Kaning  v.  InJternatUmal  Bank,  74  lU.  16; 
Jeffrey  v.  Schlanngerf  Hempst.  12;  Hanna  v.  3IilU,  34  Am.  Dec  216.  Under 
the  general  issue  in  debt,  it  seems  that  evidence  of  payment  was  also  admitted: 
Fidler  v.  Hershey,  90  Pa.  St.  863;  McKynng  v.  BuU,  16  N.  T.  297,  802.  In 
the  former  of  these  cases,  Trunkey,  J.,  delivering  the  opinion  of  the  courts 
said:  "  The  plea  of  nU  debet  puts  in  issue  the  existence  of  the  debt  claimed, 
and  anything  may  be  given  in  evidence  under  it  which  shows  there  is  noth 
tng  due  at  the  time  of  pleading,  as  payment,  release,  or  other  matter  in  dis 
charge.  Formerly  this  rule  was  in  force  in  England,  and  still  is  in  Pennsyl- 
vania." The  rule,  adopted  in  1833,  Hil.  T.,  4  Wm.  IV.,  limited  the  effect  of 
the  plea  of  the  general  issue,  and  required  all  matters  in  confession  and  avoid 
ance  to  be  specially  pleaded:  See  1  Gh.  PL,  16lh  Am.  ed.,  764.  The  effect 
of  these  rules  Ib  thus  stated  by  Selden,  J.,  in  McKyring  v.  Bull,  16  N.  Y.  302: 
**  Thus  the  whole  practice,  which  had  continued  for  centuries,  of  receiving 
evidence  of  payment,  and  other  special  defenses,  under  the  plea  of  ful  dAei 
and  fioi»  aaaumpeU,  was  swept  away." 

Patmbnt  Madb  after  CoiaiSNGUiENT  OF  Action  may  be  given  in  evi- 
dence for  the  purpose  of  reducing  the  damages,  but  Ib  not  admissible  to  de- 
feat the  action:  McMiXUan  v.  WaUace,  3  Stew.  185;  Pemigewanel  Bank  ▼. 
BrackeU,  4  N.  H.  657;  WiUiama  v.  Tappan,  23  Id.  385. 

Pboof  of  Partial  Patmbht  mat  bb  Givbn  under  Qbiteral  Issue  lar 
Assumpsit:  Pierce  v.  Tyler,  I  Tyler,  140;  Worthen  v.  Dickey,  64  Vt.  277. 

Proof  of  Payment  under  Qeneral  Denial.— The  supreme  court  of 
CSalifomia  has  decided  "that  a  general  denial  has  the  same  influence  as  the 
general  issue  at  common  law:"  Oa/oin  v.  Annan,  2  CaL  494,  497.  And  Hey- 
denfeldt,  J.,  delivering  the  opinion  of  the  court  in  McLaren  v.  Spalding, 
Id.  513,  said:  *'  It  seems  clear  to  me  from  this  review  that  the  statute  could 
not  have  more  distinctly  provided  for  the  use  in  pleading  of  the  general 
issues  at  common  law,  even  if  it  had  indicated  their  propriety  by  using  the 
conunon-law  terms  by  which  they  are  designated.  It  did  not  do  so,  because 
its  object  is  that  parties  shall  not  be  confined  to  the  particular  form  of  lau- 
guage  belonging  to  the  various  general  issues  respectively,  but  allowing  a 
general  denial  in  plain  language  to  be  equivalent  in  its  effect  to  any  general 
issue  which  at  common  law  would  be  necessary  to  meet  the  subject-matter 
of  the  action.  Nor  has  this  sensible  reform  altered  the  rule  in  relation  to 
tbe  admissibility  of  various  defenses  under  these  pleas.  The  effect  of  a 
general  denial  by  virtue  of  the  code  of  practice  is  the  same  in  regard  to  the 
admission  of  defenses  under  it  as  is  that  of  the  plea  of  non  aamanpsU  by  th^ 
old  practice.  Any  matter  may  be  given  in  evidence  which  shows  that  the 
plaintiff  never  had  any  cause  of  action,  and  most  matters  even  in  discharge 
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of  the  action.  And  onder  the  generml  iasae  nii  debei,  the  defendant  may  giv« 
fai  evidence  eviction,  payment,  release,  and  varions  other  matten  of  dis- 
charge." See  also  IHsh  v.  CaUr,  21  CaL  71;  JMrchild  v.  AnuboMgh,  22  Id. 
072,  675;  Dammaif  t.  EggeMhoff,  43  Id.  306,  307;  Wetmare  v.  San  FrancUeo^ 
44  Id.  204.  A  difibrsnt  view  of  this  question  seems  to  prevail  in  most  if  not 
all  of  those  states  in  which  the  reformed  proeedure  has  been  adopted.  The 
general  issue  at  common  law  is  held  to  be  inadmissible  under  the  Arkansas 
code,  nnless  It  in  itself  amoants  to  a  specific  denial  of  some  material  allega- 
tion: McUroff  V.  Acdbier,  35  Ark.  525.  Under  the  Iowa  practice,  there  is 
nothing  corresponding  to  the  general  issue  at  common  law,  and  nothing  is 
admissible  under  a  general  denial,  nnless  it  tends  to  negative  some  fact  essen- 
tial to  be  proved  under  the  pleading  denied:  ScoU  v.  Morte,  54  Iowa,  732. 
Under  the  Georgia  code,  all  matters  in  satis&etion  or  avoidance  must  be  spe- 
cially pleaded:  Jonet  v.  Ltwender,  56  Ga.  228.  In  Indiana,  the  defendant 
ssa  not  avail  himself  of  the  defense  of  payment  without  pleading  it:  JIubter 
V.  Ptdlen,  0  Ind.  273.  And  where  the  only  issue  in  an  action  for  work  and 
labor  is  a  general  denial,  evidence  of  payment  is  not  admissible:  DcUser  v. 
KiaUer,  13  Id.  63.  In  Kansss,  proof  of  payment  is  not  adminible  under  a 
general  denial,  where  the  complaint  sets  out  the  facts  upon  which  the  in- 
debtedness is  founded:  Stevens  v.  TAomiiMm,  5  Kan.  305.  In  Wisconsin,  in 
an  action  on  a  note,  proof  of  payment  is  not  admissible  under  a  general  de- 
nial: Martin  v.  Pugh,  23  Wis.  184. 

Professor  Pomeroy,  in  discussing  the  question  under  consideration,  says: 
"It  Ib  the  settled  rule,  except  perhaps  in  California,  that  when  the  complaint 
or  petition  is  in  the  customary  form,  not  averring  the  fact  of  non-payment  in 
so  distinct  a  manner  that  an  issue  would  be  raised  upon  it  by  a  denial,  the 
defense  of  payment  is  new  matter,  and  must  be  pleaded  as  such:"  Pomeroy 
on  Rem.,  see.  700;  McRroy  v.  Duchur^  36  Ark.  655;  Janes  v.  Lafotnder^  56 
Ga.  228;  HMar  v.  PtiUen,  0  Ind.  273;  Baker  v.  KJMtr,  13  Id.  68;  SoiM  v. 
iforse,  64  Iowa,  732;  SUmms  v.  Thomfton^  6  Kan.  305;  MeKyring  v.  BvU, 
16  K.  T.  207;  McrreU  v.  Irving  tire  In$.  Co.,  33  Id.  420;  Texier  v.  0<ndn^ 
6  Buer,  380;  Hatt  v.  Olney,  66  Barb.  27:  Martin  v.  Pugh^  23  Wis.  184. 

But  if  the  complaint  alleges  non-payment  in  such  a  manner  that  a  traverse 
of  its  avennents  la  equivalent  to  an  allegation  of  payment,  then  a  general 
denial  raises  an  issi^e  under  which  the  defense  of  payment  may  be  proved: 
Pomeroy  on  Rem.,  sec.  700;  MarUy  v.  SmUh,  4  Ejm.  183;  Qum  v.  Uoyd, 
41 K.  T.  340;  WhUe  v.  Smith,  46  Id.  418;  McElwee  v.  HvieUnaon,  10  S.  0. 
436;  eonlra:  BaaeeU  v.  Lederer,  1  Hun,  274.  In  the  case  last  cited,  Mdver, 
A.  J.,  delivering  the  opinion  of  the  court,  said:  "There  can  be  no  doubt  but 
that,  as  a  general  rule,  the  defense  of  payment  to  an  action  on  a  note  can  not 
be  given  in  evidence  under  a  general  deniaL  This  rule,  however,  only  ap- 
pliM  where  the  complaint  is  in  the  usual  form,  stating  only  such  facts  as  are 
necessary  to  constitute  a  cause  of  action.  If,  however,  other  facts  are  stated, 
a  denial  of  which  raises  an  issue  as  to  whether  there  ban  been  a  partial  or 
total  payment,  then  the  defense  of  payment  may  be  given  in  evidence  under 
a  general  denial.'*  And  Kingman,  C  J.,  in  delivering  the  opinion  in  MarUjf 
V.  Smitk,  4  Kan.  186,  discussing  this  question,  said:  "The  answer  denies  each 
snd  every  allegation  of  the  petition.  Under  these  pleadings  it  is  obvious 
that  neitJier  proof  of  set-off  or  counter-claim  can  be  admitted.  And  if  the 
question  was  free  from  embarrassment  growing  out  of  decisions  and  com- 
mentariea,  it  would  seem  equally  obvious  that  payment  could  be  proven 
under  the  issue  as  made  up.  The  petition  avers  that  at  a  certain  time  the 
defendant  was  indebted  to  the  plaintiff,  and  that  the  iodebtedncas  still  con- 
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tinnes.  This  is  denied,  and  to  suBtain  the  denial,  proof  of  payment  is  offered. 
Can  any  fact  be  plainer  than  that  if  payment  was  made,  the  indebtednen 
does  not  last?  Can  a  man  owe  a  debt  that  he  has  paid?  Can  he  be  indebted 
when  he  has  extinguished  the  indebtedness  by  payment?  There  can  be  but 
one  answer  to  these  questions,  and  this  answer  shows  that,  logically  and  with- 
out any  straining  apon  such  a  petition  and  answer,  the  proof  of  payment 
could  be  legitimately  made." 

The  oase  of  Qutn  ▼.  Lloyd,  41  N*  Y.  349,  was  an  action  brought  to  reooyer 
for  work  and  labor.  The  complaint  allied  the  agreement,  the  performance 
of  the  services  for  a  stipalated  price,  and  that  on  a  certain  day  the  defend- 
ant "was  indebted  to  the  plaintiff  in  the  snm  of  three  hundred  and  thirty- 
three  dollars,  being  the  balance  remaining  due  after  sundry  payments  made 
by  the  defendant  to  the  plaintiff."  The  answer  was  a  genenl  denial,  and  the 
court  of  appeals  held  that  the  defendant  ought  to  have  been  pennitted  to 
prove  payments  made  by  him  on  account.  Lotti  J.,  in  delivering  his  oianioiiy 
said:  "The  denial  involved  an  issue  upon  all  the  facts  above  stated  and  de- 
nied, not  only  of  the  agreement  and  of  the  time  which  the  plaintiff  worked, 
but  necessarily  of  the  diffsrent  payments  made,  so  as  to  determine  what  in 
fact  was  the  balance  of  the  defendant's  debt.  That  balance  could  not  bo 
ascertained  without  an  inquiry  as  to  the  amount  of  the  payments,  as  well  aa 
the  value  of  the  work  performed."  And  Woodrufi^  J.,  delivering  a  concur- 
ring opinion,  said:  *'It  was  wholly  unnecessary  for  the  plaintiff  to  sue  for  a 
balance  as  such.  He  might  allege  the  contract,  performance  on  his  part,  and 
claim  payment,  and  then,  if  the  defendant  desired  to  prove  payment,  he  musk 
allege  payment  in  his  answer.  But  where  the  plaintiff  sues  for  a  balance,  ho 
voluntaiUy  invitee  examination  into  the  amount  of  the  indebtedness,  and  tbo 
extent  of  the  reduction  thereof  by  payment." 


FbiNNEY  V.  Baldwin. 

[16  JiojMoa,  108.] 
NOTB   OOHTDinBB   TO    BbAS    ImTXRBSX   AT   RaTB   SxffOLATBD 

long  as  the  principal  remains  unpaid. 
OoiiTRAOT  Valid  in  Statb  whebb  Made  is  BniOEaBABLi  in  Ahoihbb 
Stats,  unless  it  is  clearly  contraiy  to  good  morals,  or  repugoani  to  tho 
policy  or  positive  institutions  of  that  state. 

AssuiKPsrr.    The  opinion  states  the  case. 

WUliama  and  Lawrence,  for  the  plaintiff  in  error. 

Wheat  and  Orover,  for  the  defendant  in  eiror. 

By  Court,  Tbbat,  0.  J.  Phinney  brought  an  action  of  «•- 
mLmpsit  against  Baldwin,  and  declared  upon  the  following  note: 

*'  $200.  Bbighton,  Oal.,  October  8, 1850. 

'*  Thirty  days  after  date,  I  promise  to  pay  to  the  order  of  Har- 
vey Phinney  two  hundred  dollars,  for  value  reoeived,  with  in* 
teiest  from  date  at  five  per  cent  per  month. 

"  E.  D.  Baldwin." 

The  pleas  were  non  assumpmi  and  paymeat.    On  the  triali  the 
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plaintiff  introduoed  the  note  described  in  the  dedlamtion»  and 
proTod  that  the  legal  rate  of  interest  in  Oalifomia,  in  the  absence 
of  any  agreement  of  the  parties,  was  ten  per  cent  per  annum; 
bat  that  it  was  lawful  for  parties  to  oontmot  for  any  higher  or 
different  rate  of  interest.  The  note  was  credited  with  fifty  dol- 
lars paid  on  the  fourth  of  October,  1851;  and  with  one  hundred 
dollais  paid  on  the  twenty-ninth  of  the  same  month.  The  court 
entered  judgment  against  the  defendant  for  ninety-two  dollars 
and  forty-four  cents,  and  the  plaintiff  sued  out  a  writ  of  error. 

There  can  be  no  reasonable  doubt  as  to  the  true  construction 
<d  the  instrument.  It  is  a  promise  to  pay  two  hundred  dollars 
in  fliirly  days,  and  interest  thereon  from  date  at  the  rate  of  five 
per  cent  per  month.  The  note  continues  to  bear  that  rate  of 
interest  so  long  as  the  principal  remains  unpaid.  The  maker 
undertakes  to  pay  interest  at  that  rate,  while  he  withholds  pay- 
ment of  the  principal.  That  is  the  compensation  which  the 
payee  is  to  receiTe  for  the  forbearance  of  the  money.  We  en- 
tertain no  doubt  that  this  was  the  real  understanding  of  the 
parties.  It  was  not  their  intention  that  this  rate  of  interest 
should  cease  on  the  maturity  of  the  note,  and  that  it  should 
thereafter  only  bear  interest  at  the  rate  of  ten  per  cent  per 
lumum.  Such  a  construction  could  not  be  put  upon  the  instru- 
ment without  doing  violence  to  the  intentions  of  the  parties. 
It  would  in  effect  be  making  a  new  contract  for  them.  They 
evidently  contemplated  but  one  rate  of  interest,  and  that  rate 
was  to  continue  until  payment  should  be  made.  The  plaintiff 
was  entitled  to  recover  interest  on  the  principal  at  the  rate  of 
sixty  per  cent  per  annum  from  the  date  of  the  note  until  the 
rendition  of  judgment.  And  the  circuit  judge  erred  in  not 
making  this  the  basis  for  assessing  the  damages.  The  agree- 
ment to  pay  this  rate  of  interest  was  valid  by  the  law  of  Cali- 
fornia, and  the  courts  of  this  state  are  bound  to  enforce  it.  A 
contract  that  is  valid  in  the  state  where  it  is  made  is  to  be  rec- 
ognized and  enforced  in  another  state,  unless  it  is  clearly  con- 
trary to  good  morals,  or  repugnant  to  the  poUcy  or  positive 
institutions  of  that  state.  This  contract  is  not  obnoxious  to 
any  such  objection.  As  the  rate  of  interest  is  specified  in  the 
note,  and  is  according  to  the  law  of  the  place  where  the  instru- 
ment was  executed,  the  payee  is  entitied  to  recover  the  stipu- 
lated rate  of  interest,  that  being  of  the  substance  of  the  ood- 
inci. 

The  judgment  is  reversed  and  the  eaoaa  remanded* 

Jud^nent  reversed. 
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Monet  Demands  Dbaw  Interest  after  Matubitt  at  the  rate  specified 
in  the  written  contract:  Etnyre  r,  McDaiM,  28  HI  203;  Union  IngtihUum 
for  Savings  v.  BotUm,  129  Mass.  91;  Ohio  v.  Frank,  103  U.  S.  608,  all  dting 
the  principal  case.  See  also  KohUr  ▼.  SmUh,  56  Am.  Deo.  369,  and  note  370b 
where  other  cases  are  collected. 

T4AW  OP  Plage  or  Making  Contract,  how  Far  Governs:  See  Jfoy  ▼. 
Breed,  54  Am.  Dec.  700,  note  715,  where  other  cases  are  collected.  Con^^ 
tracts  made  in  other  states  will  be  enforced  in  Illinois,  although  they  do  not 
conform  to  its  laws,  if  they  are  in  accordance  with  the  laws  of  the  state 
where  they  are  executed:  Mva^ford  v.  Canty,  50  IlL  376,  citing  the  principal 
case.  To  ascertain  the  validity  of  a  contract,  wo  most  look  to  the  law  of  the 
place  where  it  was  entered  into,  and  not  to  the  law  of  the  place  where  it  ia 
to  be  enforced:  Boundtree  ▼.  Baker,  52  Id.  244,  citing  the  principal 


ADAJifs  V.  King. 

[16  lUJKOBi,  109.] 

PXBSON  TO  Whom  Bill  of  Exchange  or  Promissort  Note  is  Hadb. 
Payable  shoald  be  specified;  but  this  may  be  done  without  inserting 
his  name.  And  if  the  payee  be  so  certainly  described  or  referred  to  aa 
to  be  easily  ascertained  by  allegations  and  proofs,  the  promise  will  h^ 
valid. 

Allegations  in  Declaration  on  Promissort  Note,  that  Plaintiffs 
WERE  Administrators  of  a  certain  person  deceased  at  the  time  the 
promise  was  made,  and  that  it  was  made  to  them  personally  by  that  name 
and  description,  are  traversable  allegations,  and  must  be  denied  under 
oath. 

Assumpsit.    The  opinion  states  the  case. 

J.  8.  Bailey 9  for  the  appellants. 
Williams  and  Lawrence^  for  the  apjiellees. 

By  Court,  Sgatbs,  J.  The  error  assigned  is  for  OTerroling  a^ 
demurrer  to  the  declaration.  It  was  in  assumpsii^  and  con- 
tained two  counts;  each  upon  a  promissoiy  note,  made  bj 
plaintiffs  in  error  to  "  the  administrators  of  Abner  Chase,  de- 
ceased," for  four  hundred  dollars,  with  six  per  cent  interest 
from  date,  for  value  received,  dated  the  seventh  of  March,  1853, 
one  payable  in  six  and  the  other  in  twelve  months. 

The  declaration  further  avers  that  defendants  were  the  ad- 
ministrators of  Abner  Chase  on  the  seventh  of  March,  1853» 
with  profert  of  the  letters  of  administration,  dated  the  nine- 
teenth of  December,  1851;  and  that  the  notes  were  executed, 
delivered,  and  made  payable  to  the  defendants  by  the  name  and 
style  of  the  **  administrators  of  Abner  Chase,  deceased." 

The  objections  taken  are,  that  this  is  not  a  promissoiy  note;. 
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ibat  there  is  no  payee^  or  ihat  the  payee  is  uncertain;  or  if 
there  be  a  payee,  it  is  a  promise  to  defendants  in  their  i^pxe- 
sentatiYe  character,  and  they  should  sue  as  administratorB. 

We  do  not  assent  to  either  objection.  The  general  rule  in 
relation  to  bills  of  exchange  and  promissoiy  notes  requires  that 
the  person  to  whom  they  are  made  payable  shall  be  specified: 
Chit  Bills,  156.  But  this  may  be  done  without  inserting  the 
name;  for  that  is  certain  whidi  may  be  rendered  certain;  and 
if  the  payee  be  so  certainly  described  or  referred  to  as  to  be 
easily  ascertained  by  allegations  and  proofs,  the  promise  will 
be  yalid.  The  declaration  avers  that  plaintiffs  were  **  adminis- 
trators of  Abner  Ohase,  deceased/*  at  the  time  these  promises 
were  made;  and  that  thqr  were  made  to  them  personally  by 
that  designation  and  description.  These  are  traTersaUe  allega- 
tions, and  must  be  denied  under  oath  by  our  statute,  as  settied 
in  Drye  t.  Menkins,  15  IlL  889.  The  same  rule  was  applied  in 
asoertoining  the  promisors  in  Dwighi  t.  NeweU,  Id.  888.  They 
have  not  sued  as  administrators,  and  it  was  therefore  unneces- 
eaxy  to  aver  that  thqr  were  administrators  at  the  time  this  action 
was  commenced.  The  demurrer  admits  the  promise  to  be  to 
defendants  personally,  by  a  descriptiTs  phraseology. 

The  case  referred  to,  8n^Uh  t.  Bridges^  Breese,  2,  was  ruled 
upon  the  ground  that  there  was  no  payee;  and  the  case  of  Ccte$ 
T.  County  of  Uadison,  Id.  166,  was  upon  the  same  ground. 
The  case  of  Berry  t.  Hawby^  1  Scam.  468,  was  put  upon  the 
ground  of  a  want  of  power  in  a  couniy  treasurer  to  take  under 
such  a  promise.  The  cases  in  15  Illinois,  mipra,  are  deeisiTe  of 
this  in  principle. 

The  judgment  must  therefore  be  afirmed. 

Judi^ent  affirmed. 

Pbomibsobt  Notx  in  WmcH  Patxb  n  RxnaaoD  to  bt  DssuairmMi 
may  be  sued  on  by  him  in  hia  indiTidnal  name  m  a  praodamy  notes  i>afia 
▼•  OmrTt  66  Am.  Deo.  887,  note  391,  where  other  caaea  are  odUaofeed. 
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[16  iLUHon,  196.] 

Isr  iLUKon  Bailboad  CoMPAmr  is  not  Bound  to  Fbncs  m  Boad,  nor, 
on  the  other  hand,  la  the  owner  of  cattle  oompelled  to  prevent  them  from 
mnniiig  at  large. 

Law  Exacts  vbom  Rulboad  Covpanibs,  as  to  PASsiNoxBa  and  FanoHTa, 
HiOEVT  DiuosNOB,  akill,  and  care»  and  for  the  want  of  them  meaaom 
Dbo.  yobLZIp-S 
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fheir  liability  for  slight  negligence.    Bat  the  party  injixred  mnat  be  fiwa 
from  BOoh  negligence  aa  oontribiitea  to  the  injury  complained  ol 

EeOBT   of    RAn.BOAI>   OOMPAITT    TO    IiAHB    UTOV  WHIGH   THIIR   B04D   XB 

BuziA  is  an  abeolnte  ownership  in  fee  for  railroad  pnrpoeea.    If  it  be 
aOowAble  to  graae  cattle  on  andh  land*  it  is  not  a  matter  of  rights  bat  at 
most  an  immonity,  not  a  privilege. 
pABirr  FkBMirmro  ma  Cattle  to  bs  oh  KAn.iioAi>  Track  is  not  blame* 


MsBS  Fboov  or  Kiluho  ov  CSattu  oh  Bazlboao  T&aok  is  not  snffldant 
to  cbBxgp  the  company  with  negligence.  Wanton,  willfol,  or  gross  nfl|^ 
Ugence  on  the  part  of  the  company  most  be  shown  in  order  to  make  Ife 
liaUe. 

Oabi  for  negligence.    The  opinion  states  ihe  facts. 
J.  Jf.  Palmer,  tor  the  appellants. 
D.  A^  8mUh,  for  the  appellee. 

By  Oonrty  Soatbs,  J.  In  case  for  negligence,  defendant  le^ 
covered  seTenty-seven  dollars  and  fifty  cents  for  killing  seyen 
hogs  and  one  cow.  The  declaration  charges  that  plaintiflh,  by 
their  servants,  **  bo  negligently  and  nnsMllfally  managed  and 
controlled  said  trains  and  locomotives,  and  so  ignorantly,  neg- 
ligently, and  carelessly  drove,  guided,  and  governed  the  same, 
that  said  locomotives  and  trains  of  cars,  for  want  of  good  and 
sufficient  care  and  management  thereof  as  aforesaid,  then  and 
there  struck,^'  etc. 

At  the  instance  of  defendant,  the  court  instructed:  ''  That 
there  is  no  law  that  requires  the  Ohicago  and  MiBBiflsippi  Bail- 
road  Company  to  fence  their  road,  nor  is  there  any  law  that 
makes  it  incumbent  on  the  owners  of  stock  to  prevent  them  from 
running  at  large.  If  stock  running  at  large  should  be  found 
upon  the  railroad  track,  it  is  the  duty  of  those  having  charge  of 
the  locomotives  and  trains  to  use  such  care  and  means  as  may 
be  in  their  power,  by  the  proper  management  of  their  trains,  to 
prevent  accidents;  and  any  such  omission  on  the  part  of  tho 
agents  and  servants  having  the  management  of  the  trains  is 
negligence,  and  any  injury  resulting  therefrom  will  render 
the  company  liable  for  such  damages  as  the  injured  party  may 
sustain.  Whenever,  however,  a  plaintiff  chsurges  negli^nce 
on  the  part  of  the  agents  or  servants  of  the  company  he  must 
prove  such  negligence  as  charged  in  the  declaration." 

The  court  also  refused  the  following  instructions  asked  by  the 
plaintiffs:  "  1.  That  if  they  believe  from  the  evidence  that  the 
stock  of  plaintiff  were  roaming  at  large  upon  open,  uninclosed 
land  belonging  to  some  other  person  than  the  plaintiff,  at  the 
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time  tfaej  were  killed,  the  plaintiff  can  not  recover  in  this  suit; 
^  That  if  from  the  evidence  they  beUeve  that  the  cam  of  de- 
fendants (plaintiffs  here)  at  the  time  of  killing  the  stock,  were 
running  at  the  usual  crpeed,  upon  the  usual  track,  they  are  not 
liable  for  the  stock  killed;  8.  That  unless  they  beUeve  from  the 
evidence  that  the  stock  sued  for  were  killed  by  the  cars  of  de- 
fendants while  on  some  crossing  over  the  road  of  defendants, 
thqr  will  find  a  verdict  for  defendants." 

The  testimony  clearly  shows  the  killing,  and  that  the  stock 
was  on  the  trade,  in  a  fiat,  open  piaixie,  whence  there  was  no 
lane  or  crossing;  that  defendant  owned  land  and  lived  near  the 
railroad,  but  did  not  own  the  tracts  on  either  side  of  the  road 
where  the  stock  was  killed.  Nothing  hindered  the  engineers 
from  seeing  the  stock,  and  that  no  alarm  was  given  by  whistle, 
speed  of  train  was  not  checked,  nor  does  it  appear  that  any 
attempt  or  effort  was  made  to  do  so.  Stock  was  killed  at  differ- 
ent times,  by  different  trains,  all  in  day-time.  Witness  thought 
the  freight-train  that  killed  the  cow  rather  increased  speed. 
Such  is  the  case. 

What,  by  law,  are  the  rights  and  liabilities  of  the  partiesf 
This  must  depend,  on  the  part  of  the  defendant,  upon  that 
d^;ree  of  protection  the  law  affords  for  his  stock,  while  in  a 
]K)eition  of  technical  trespass,  if  any;  and  from  what  degree  of 
n^Ugence,  if  any,  as  well  as  willfulness. 

There  would  be  but  Uttte  difficulty  in  charging  the  plaintiflii 
for  willful  injuries  and  gross  negligence,  if  the  parties  to  the 
record  were  alone  interested  and  involved  in  the  principle  gov- 
erning the  case,  nor  even  if  tiie  safeiy  and  preservation  of  goods 
en  freight  alone  were  concerned.  But  when  we  take  into  ac- 
count and  consideration  the  irreparable  damage  to  life  from 
easnalties  to  trains  from  running  over  stock,  and  that  tiie  im- 
minence of  hasard  to  passengers  is  increased  in  proportion  to 
ttie  protection  given  to  the  passive  negligence  of  stock-owners 
in  knowingly  permitting  their  stock  to  frequent,  stand,  graoe, 
and  lie  upon  the  track,  the  rule  becomes  much  more  difficult  of 
adjustment.  The  court  instructed,  and  very  properly,  in  ac- 
cordance with  decisions  of  this  court,  that  neither  party  was 
bound  to  fence  his  road  or  his  stock:  Alton  d  Samgaman  JS.  £• 
Co.  V.  Baugh,  14  HI.  211;  Seeley  v.  Peters,  5  Oilm.  188;  and  in 
the  latter  case,  that  the  common  law  in  relation  to  inclosing 
and  confining  and  restraining  stock  within  such  indosures  is 
inapplicable,  and  not  in  force  in  this  state.  Although  made  by 
^divided  court,  against  a  very  learned  and  able  dissenting  opin« 
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ion,  we  are  not  disposed  to  question  its  antlioritj.  The  same 
modification  of  the  common  law  had  been  recognized  the  year 
before  in  Pennsylvania,  in  Knight  v.  Jbert,  6  Pa.  St.  472  [47 
Am.  Dec.  478],  and  confirmed  in  1852  in  New  York  S  Erie  JR. 
B.  Co.  Y.  Skinner,  19  Id.  801  [57  Am.  Dec.  654]. 

The  defendant  may  therefore  lawfully  permit  his  stock  to  ran 
upon  the  range  and  browse  on  uninclosed  woodlands,  for  which, 
at  most,  he  is  but  a  technical  trespasser.  What  further  rights 
may  he  claim  of  protection  to  them  while  in  the  enjoyment  of 
this  quasi  permissive  easement,  whether  it  extends  to  a  grazing^ 
privilege  of  highways,  but  more  especially  to  that  class  used  as 
railways  ?  We  may  readily  admit  that  there  is  a  protection,  in- 
cident to  and  accompanying  it,  against  all  willful  and  malicious 
mischief  and  injury. 

The  lowest  degree  of  protection  above  these  is  that  which 
requires  common  care,  skill,  or  diligence,  and  charges  a  party 
only  for  gross  negligence.  Is  the  defendant  under  the  facts  in 
this  case  entitled  to  this  degree  of  protection?  If  so,  is  the 
instruction  given  proper?  and  do  the  proofs  raise  a  liability 
under  it  ?  The  courts  have  laid  down  the  rule  as  requiring 
plaintiffs  ''  to  use  such  care  and  means  as  may  be  in  their  power, 
1^  the  proper  management  of  their  trains,  to  prevent  accidents;" 
and  "  any  such  omission  is  negligence,  and  any  injury  resulting 
therefrom  will  render  the  company  liable  for  such  damages  as 
the  injured  party  may  sustain.*'  The  instruction  is  general,  and 
does  not  define  the  degree  of  care  required,  nor  the  degree  of 
negligence  for  which  they  are  liable.  It  would  as  well  apply  to 
the  strictest  as  to  conmion  or  ordinary  care,  and  to  slight  as  to 
gross  negligence.  The  rule  laid  down  is  true  as  a  proposition 
or  rule  of  law,  but  in  its  higher  degrees  of  care  and  negligence, 
and  its  plastic  variableness  of  meaning,  can  have  no  just  appli* 
cation  to  this  case.  The  evidence  clearly  brings  the  case  within 
so  general,  indefinite  a  rule;  but  it  is  much  more  questionable 
under  the  lowest  degrees  of  care  and  negligence,  especially  in 
relation  to  some  if  not  all  of  the  hogs;  for  it  does  not  appear 
that  signals  were  not  given  or  efibrts  used  to  prevent  running 
over  them,  as  was  shown  in  relation  to  the  cow. 

The  instructions  asked  by  the  plaintiffs  here  are  equally 
involved  in  and  vdll  be  settied  by  a  proper  rule  defining  the 
degree  of  care  required  and  culpable  negligence. 

While  the  courts  will  as  to  passengers  and  freights  apply  the 
enforcement  of  the  strictest  diligence,  skill,  and  care,  and  for 
want  of  them  measure  the  liability  for  slight  negligence,  yet  the 
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injured  party  most  be  free  from  such  negligence  as  oontribates 
to  the  injury  oomplained  of:  Galena  db  Chicago  Union  B.  B.  Co. 
V.  Yarwood,  15  HI.  475;  Oalena  db  Chicago  Union  B.  B.  Co,  t. 
Ixxmis,  13  Id.  551  [56  Am.  Dec.  471];  Aurora  Branch  B.  B. 
Co.  y.  Orimea,  Id.  586;  Knighi  y.  Jbert,  gupra;  New  York  S 
Erie  B.  B.  Co.  y.  Skinner,  supra;  Ibnauuinda  B.  B.  Co.  y.  Mun- 
ger,  5  Denio,  264  [49  Am.  Dec.  239];  S.  C,  4  N.  T.  357;  Clark 
r. Syracuse  A  Utioa  B.  B.  Co.,  11  Barb.  114;  Talmadge  y.  Bens- 
sdaer  S  Saratoga  B.  B.  Co.,  13  Id.  496;  Marsh  y.  New  York  db 
Erie  B.  B.  Co.,  14  Id.  365. 

These  decisions  concnr  in  this  as  a  general  rule,  and  are  sos- 
tained  by  more  than  fifty  decisions  referred  to  in  them,  made 
upon  a  great  yariety  of  circumstances.  An  exception  to  the 
rule  allowed  in  Lynch  y.  Nurdin,  1  Ad.  &  El.,  N.  S.,  29;  8.  0.,  41 
Eng.  Com.  L.  422,  in  fayor  of  a  plaintiff,  a  child  of  seyen  years 
old,  who  receiyed  an  injuiy  by  getting  into  the  defendant's  cart 
while  it  was  carelessly  left  in  the  street,  was  not  sanctioned  or 
allowed  in  principle  in  Edrtfield  y.  Boper,  21  Wend.  615,  and 
Brown  t.  Maxwell,  6  Hill,  592;  and  these  are  cited  with  appro- 
bation in  Munger  y.  Ibnawanda  B.  B.  Co.,  4  N.  T.  359;  S.  0.,  5 
Denio,  264  [49  Am.  Dec.  239]. 

Was  there,  then,  any  negligence  on  the  part  of  defendant? 
I  presume  the  right  to  the  land  upon  which  railroads  are 
built  is  not  strictly  analogous  to  the  easement  of  the  public  in 
highways,  leaying  the  fee  in  the  owner  of  the  soil,  but  is  an 
absolute  ownership  in  fee  for  railroad  purposes,  and  that  char- 
acteristio  or  incident  of  a  public  highway  has  relation  alone  to 
the  business  of  the  company  as  common  carriers  upon  it.  If  it 
be  excusable  as  a  trespass  to  browse  or  graze  upon  another's 
lands,  it  is  not  matter  of  right;  it  is  at  most  an  immunity,  not  a 
priyilege:  Knighi  y.  Ahert,  supra.  The  owner  of  an  uninclosed 
woodland,  in  which  he  had  dug  an  ore-pit,  was  not  therefore 
liable  for  an  ox  which  had  wandered  into  the  woodland  and 
faUen  into  the  pit. 

This  application  of  the  rule  was  again  made,  where  damages 
were  claimed  for  killing  a  cow  on  the  railroad  track.  The  train 
was  running  at  its  usual  speed,  the  usual  signals  were  made, 
brakes  put  on,  and  engine  reyersed.  The  cow  run  at  large,  had 
been  driyen  off  the  track  once  or  twice  before,  and  the  owner 
notified:  New  York  d  Erie  B.  B.  Co.  y.  Skinner,  supra.  The 
same  rule  is  yezy  fully  adopted  in  New  York,  and  put  upon  the 
same  ground,  that  ditfendant  is  not  blameless  in  permitting  hit 
eatfle  to  be  upon  the  railroad  tzaek:  See  Tonawanda  B.  A  ^o.  y* 
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Hunger,  supra;  Clark  y.  Syracuse  &  VHca  B.  R.  Co.,  11  Barb» 
114;  Talmage  y.  Bensselaer  db  Saratoga  R.  R,  Co,,  13  Id.  496; 
Marsh  y.  New  York  A  Erie  R.  R.  Co.,  14  Id.  366;  WiUiams  y. 
Michigan  Central  R.  R.  Co.,  2  Mich.  261  [65  Am.  Deo.  269];. 
oonira:  see  KerwfMber  y.  Cleveland  etc.  R.  R.  Co.,  Am.  Law 
Beg.   April,  1866. 

These  roads,  with  the  mode  of  operating  them,  would  beooma 
dangerous  to  trayel,  and  almost  useless  to  their  owners  and  the- 
oommunitieSy  if  the  immunities  of  herds  of  wandering,  loiter- 
ing cattle  upon  them  can  be  put  upon  the  footing  of  protected 
priyileges.  We  do  not  feel  called  upon  to  close  our  eyes  to  the 
carelessness  of  owners  if  apprised  of  these  habits. 

Nor  should  we  feel  that  a  case  of  negligence  on  the  part  of 
the  railroad  had  been  made  out  by  showing  simply  the  killing' 
of  the  stock.  Bailroads  may  and  ought  to  be  liable  for  mali- 
cious mischief  or  willful  injuries;  nor  should  the  scrutiny  be  too> 
critical  in  cases  of  conyictions  for  that  gross  negligence  which 
indicates  the  absence  of  the  lowest  degree  of  care  or  attention: 
Wynn  y.  JUard,  6  Watts  &  B.  624;  such  reckless  conduct  might 
render  the  company  liable. 

Bailroads  may  not  omit  all  care,  prudencCi  or  skill,  and 
ground  themselyes  upon  an  immunily  from  all  responsibility, 
because  they  are  lawfully  pursuing  their  own  business  upon 
their  own  land.  They  are  eyer  under  the  strictest  duly  of  care, 
and  liable  for  slight  neglect,  while  there  are  passengers  or 
freights  to  be  endangered,  by  exi>eriment8  in  running  on  stock. 
But  eyen  without  this,  they  may  not  with  impunity,  wantonly 
or  willfully,  nor  with  such  total  or  gross  negligence  as  eyidences- 
willf  ulness,  run  upon  and  injure  persons  or  stock  trespassing 
upon  the  road. 

The  proofs  of  negligence  o£Fered  are,  that  the  whistle  was  not. 
sounded,  nor  speed  of  train  checked,  but  apparently  increased, 
when  the  cow  was  killed.  As  to  different  hogs,  an  omission  to 
sound  the  whistle,  without  any  particular  fact  as  to  omissions  of 
other  means ;  but  when  one  hog  was  killed,  there  is  no  testimony 
saye  the  Trilling  without  slackening  speed;  and  in  each  instance 
that  the  road  was  leyel,  in  open  prairie,  and  stock  might  haye 
been  seen.  Did  the  engineer  or  other  proper  person  on  the 
lookout  see  this  stock?  If  so,  when?  Was  it  in  time  and  at  a. 
distance  that  signals  would  be  ayailable  or  the  train  stopped  ? 
If  so,  what  should  haye  been  done?  and  what  was  neglected f 
Speed  in  the  transit  and  punctuality  in  arrivals  and  connec- 
tions are  desirable,  are  required  in  this  mode  of  conyeyance.. 
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Thegr  aie  lawfoL  Speed  may  be  regolated  by  the  companies  to 
Boitilie  timee  and  the  places.  Trains  numingaibigli  speed  can 
not  be  suddenly  stopped,  nor  will  the  same  means  efiSdct  it  within 
the  same  distance.  It  must  depend  more  or  less  upon  the  con- 
dition of  the  rail,  the  grade,  the  weight  of  train,  and  rate  of 
speed.  A  casual  spectator  may  possess  little  knowledge  of  tha 
adequacy  of  the  means  in  particular  cases. 

When  such  obstructions  as  cattle,  which  may  be  thrown  from 
the  track,  are  discoTered  too  near  to  avoid  collision  by  stopping 
tiie  train,  it  has  been  said,  and  with  a  high  degree  of  probability, 
that  the  greater  the  speed,  the  greater  the  safety  to  the  train  in 
tiie  collision.  Such  may  haye  been  the  necessities  in  this  case 
with  the  cow.  The  increased  speed  in  this  case  may  have  a 
double  solution,  as  care  for  the  safety  of  the  train,  for  which 
the  highest  degree  of  care  was  required,  or  as  eridence  of 
wantonness  or  willfulness. 

The  defendant's  instruction  is  too  broad  and  general,  embrac- 
ing higher  degrees  of  care  than  the  law  will  require  for  its  pro- 
tection to  stock  in  this  condition.  The  plaintiffs  admit  none, 
except  at  crossings,  or  by  implication  on  defendant's  own  land, 
which  can  not  be,  I  conceiye,  on  the  railroad  which  belongs  to 
them. 

The  true  medium  in  this  case  is  between  and  would  embrace 
wanton  or  willful  and  gross  negligence. 

Judgment  reversed  and  cause  remanded  for  new  triaL 

Oason,  J.  I  concur  in  the  judgment  and  rule  laid  down  in 
this 


Judgment  reversed. 

LlABIUTT  OV  RAn.TMIAI>  COMFANT  VOB  KlLLUTO  Ashials  OH  m  Tbaoki 
See  LomnilU  A  F.  Ji.  S.  Co.  ▼.  Milton,  58  Am.  Deo.  647,  note  663,  where 
other  caaee  are  ooUeeted.  Even  where  tiie  company  ie  not  boond  to  fenoe  its 
roed,  it  ie  liable  for  groea,  wanton,  or  willful  negligence  in  killing  atook  on  its 
road:  Galena  A  O.  U.  R.  R.  Co.  ▼.  ./acofti,  20  HL  488;  lUinoU  Central  R.  R. 
Co.  r.  PhdpB,  29  Id.  448;  Headen  v.  Ruai,  39  Id.  192;  7*02^20,  W.A  W.  R,  R. 
Co.  ▼•  FurgtUBon^  42  Id.  451,  all  citing  the  principal  caae.  See  alao  J<ici$on 
▼.  RuUand  A  B.  R.  R.  Co.^  60  Am.  Dec  246,  and  note.  And  it  ia  liable  for 
groea  or  willfnl  negligence  although  the  animala  killed  were  improperly  on 
the  track:  lUkioU  Central  R.  R.  Co.  v.  Wren,  43  DL  80,  dting  the  principal 
caae;  Jaekaon  v.  RuUand  A  B.  R.  R.  Co.,  60  Am.  Deo.  246,  and  note,  where 
other  caaea  are  collected.  But  where  the  plaintiff  waa  clearly  negligent,  the 
company  ia  only  liable  for  grooa  negligence,  which  impliea  willfnl  injury:  UU" 
woU  Central  R,  R.  Co.  ▼.  Goodwin,  30  HI.  119,  citing  the  principal  caae.  And 
a  imilroad  company  Ib  not  liable  for  want  cl  ordinary  care  and  diligence  in 
nmning  its  trainB,  whereby  atock  upon  its  road  is  Idlledt  bat  only  for  wanton^ 
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gross,  or  willful  negUgence:  lUinoU  Central  R,  H.  Co.  v.  2fiddle8worthf  46  !«!• 
4d8,  citing  the  principal  caae. 

Railroad  Cohpant  Has  Right  or  Exclusivb  Oooupanct  of  the  land 
taken  by  it  for  its  road:  Jackaon  v.  RtOland  <fr  B.  R,  R,  Co.,  GO  Am.  Dec  246; 
WittkuM  ▼.  Michigan  CefUral  R.  R.  Co.,  55  Id.  59. 

Thx  FsmoiPAL  OASS  IS  ALSO  ciTBD  in  JSdfferton  v.  Ht^f,  26  Ind.  47.  iu 
•npport  of  the  statement  that  herds  of  wandering,  loitering  cattle  are  not  pro- 
teoted  privileges  on  railroads;  and  in  BtUrfbnlaine  R*y  Co,  ▼.  Hunier,  33  Ul. 
162;  to  tho  point  that  the  plaintiff  can  not  reooTer  if  his  negligenoe  oontribntad 
to  tiM  injury. 


GASES 


SUPEEME  COTJET  OF  JUDICATUEE 


or 
INDIANA. 


Bates  v.  Pbii 


•):<>^ 


VvsuLnwD  AanomsBT  ov  Note  m  PftaBmoD  to  batb  smr  llABsaftllM 

dste  of  tho  note. 
PBBBiniFnov,  LiKS  Faov  PftoTBH  RiMAiirs  Atailabu  to  Pamtt  nr 

WH08B  Fatob  It  Abisu  mtil  overoome  byoppoting  erldeiMM. 

AnsAL  from  the  Giant  dionit  court.    The  agimon  stetoi  1Sb($ 


A.  J.  Harlan  and  L  Blael^ard^  for  ihe  appellant. 
J.  Brcwnlee,  for  the  appellee. 

By  Court,  Stuabt,  3.  Debt  on  an  aasigned  note.  The  de- 
fendant pleaded  the  general  issne  with  notice  of  eet-off.  The 
set-off  coneisted  of  three  notes  made  bj  the  payee  of  the  note 
sued  upon,  and  indorsed  to  the  defendajit  Pricket.  There  was 
no  date  to  the  indorsements. 

The  only  point  made  below  or  in  this  court  is  that  these  notes 
were  not  admissible  as  a  set-off  unless  the  defendant  proTed 
that  they  were  assigned  to  him  before  the  commencement  of  the 
suit.  The  court  below  admitted  the  notes  without  such  proof, 
and  gave  judgment  for  Bates,  deducting  the  set-off.  To  reverse 
this  judgment,  the  third  clause  of  section  204,  chapter  40,  B.  S. 
1843,  and  the  case  of  Hurd  y.  Earl,  6  Blackf .  89,  are  relied  upon. 

The  statutory  provision  referred  to  is:  ''  It  [the  matter  of  set- 
off] must  have  existed  at  the  time  of  the  commencement  of  the 
suit,  and  must  then  have  belonged  to  the  defendant.'* 

The  aasignmentB  on  these  notes  not  being  dated,  the  oomrk 
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yrUl  piesmne  that  they  were  made  at  the  date  of  the  notes: 
Ewing  y.  8ill8, 1  Ind.  126.  The  dates  of  the  notes  axe  all  prior 
to  the  oommencement  of  the  suit.  The  8et-o£F  is  therefore  within 
the  foregoing  statutory  provision.  A  presumption^  like  a  fact 
proTed,  remains  available  to  the  party  in  whose  faror  it  aziaea 
until  OTeroome  by  opposing  eyidenoe.  Surd  y.  Earl,  gupra, 
contains  nothing  favorable  to  the  plaintiff's  view  of  the  case. 
It  rather,  on  the  oontraiy,  goes  to  show  that  the  proof  of  fzaud» 
and  by  analogy  the  assignment  of  the  set-off  after  the  com* 
mencement  of  the  suit,  unless  it  appear  otherwise  in  the  record, 
as,  for  instance,  by  the  date  of  the  assignment  itself,  is  devolyed 
on  the  plaintiff. 

Nor  do  we  see  any  mischief  resulting  from  the  rule  which  a 
prompt  notice  of  the  assignment  to  the  maikar  of  the  note  will 
not  obviate. 

The  judgment  is  a£Srmed,  with  costs. 


UlinATKD   iNDOBSmSNT  FbUUIOD  TO  HAVB    BBH  MaDB  AS  IhUBTOOH 

or  Note:  CMbum  v.  AvenU^  SO  Am.  Deo.  680;  beforo  the  matority  of  the  notes 
Moldeif  ▼.  Byan,  66  Id.  488.  In  Danomm  ▼.  FangAon,  42  Lid.  807,  the  prin- 
oipal  case  is  cited  to  the  point  that  indonement  withoat  date  is  presumed  to 
have  been  made  at  date  of  note. 

PaESUMmoN  BKMAns  AvAUUkBLs  uxTiL  OvxBooMS  ST  Ofposdio  Evi« 
DXNOB  or  broken  in  upon  by  a  ooontervailing  presnmption.  The  principal 
case  is  cited  to  this  point  in  AdamM  v.  flStafe^  87  Ind.  076;  see  Tkomptim  t. 
Pofier,  58  Am.  Dec  668. 


Grant  v.  JjssxsEomm  ¥m^  Lifb^  abd  IfABoiB 

Ikbubanob  Gompant. 


[5  TiroTA»4,  98.] 

LrauBANOB  OoMPAxnr  can  not  Taeb  Advantaob  or  Failubs  to  Buno 
Acnoar  roB  Loss  wnemN  Tmx  Stifctlatid  in  the  policy  when  th« 
delay  ii  mainly  caosed  by  hopes  of  amicable  adjnstmnt  held  ont  by  tha 
ocnqpany. 

Ihbdbangs  Pouoixs  abb  IiThbbalTiY  CoHvrifcUBD  IN  Favob  OV  AaSOKKD^ 
and  exceptions  therein  are  strictly  constmed  against  the  nnderwriter. 

Tebmination  of  Votaob  tbom  L.  to  N.,  daring  which,  and  eight  daya 
thereafter,  a  cargo  of  hay  is  insared,  is  K.,  the  place  of  landing  and  dis- 
charging the  cargo,  and  not  a  neighboring  bat  ssparate  moa^pality, 
though  the  latter  is  the  osnal  hay-market  where  sales  of  hay  are  nego- 
tiated; and  the  risk  is  not  terminated  by  a  delay  of  more  than  ei^^t  days 
at  the  latter  place. 

Ubikbbwbitbb  is  Bound  to  Know  Katdbb  and  Pboduab  GatoviiSEABCHi 
OF  Bbanch  of  Tbadb  to  which  poliqy  xelatss. 
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DuGBABeiaro  Kumbib  oy  Habos  Emtlotsd  ov  Flax  Boat  Comnnrnra 
Ihsitskd  Cabgo  before  tenniBation  of  voyage  aooording  to  uage  ia  nol 
in  ooptravention  of  a  condition  in  the  policy  that  the  boat  ihoald  be 
manned  by  a  competent  nmnber  of  handa.  The  inaorera  are  bound  to 
know  the  naage,  and  eridence  aa  to  thia  ia  admianble. 

flnFULATiov  XH  ImRTBAjioi  PoucT  THAT  BoAiB  Ck>inrsYxiro  IirauBB» 
Gaboo  8BALL  BS  Maitxxd  with  a  specified  number  of  handa  ia  anexeoa* 
tofy  stipnlation  or  proiniaMffy  warranty. 

BZKUTORT  STIFUI.ATIOV  OB  PBOMiaaOBT  WaBRABTY  IUgKIMPBD  XH    LffSUB- 

ABCB  PoucT  ia  a  binding  condition  on  the  inanred  and  reqnirea  atrioi 
performance,  and  the  breach  of  it,  whether  the  thing  warranted  waa  ma» 
terial  or  not,  rendera  the  pdlioy  Toid  from  ita  inception. 

Cook  is  Gomfbtbht  Hahb  wuhib  Mbabibo  ov  SnFUiiATioir  xh  Ihsubabcb 
Poucr  requiring  boata  to  be  manned  by  a  certain  nnmber  el  competent 
handa. 

SnruLATiov  iv  Poijcr  oy  iNSDBAiroB  ov  Gaboo  ov  Flat  Boat  that  con* 
pany  ahall  not  be  liable  for  Ion  ariaing  from  specified  canaes,  "nor  in  any 
case  if  towed  by  a  ateamboat^"  dischargea  the  c<»npany  only  aa  to  any 
Ion  aocroing  from  snch  towing  by  steamer. 


Ebbob  to  the  Dearborn  dronit  court.  Axnong  the  stipalationa 
in  the  policy  npon  which  the  company  relied  was  one  that  "  all 
daiiDB  under  this  policy  are  debarred  unless  prosecuted  within 
one  year  from  the  date  of  the  loss."  The  case  is  otherwise  suf- 
ficiently stated  in  the  opinion. 

D.  Macy  and  8.  H.  Spooner,  for  the  plaintifh  in  eizor. 

P.  L,  Spooner  and  B,  J,  Spooner^  for  the  defendants  in  error. 

By  Court,  Stuabt,  J.  Auwmp&U  on,  a  policy  of  insurance  on 
two  fiat  boats  loaded  with  hay,  owned  by  Orant  &  Walters,  and 
bound  from  Lawrenceburgh  to  New  Orleans.  Each  boat  con- 
tained ninety-fiye  tons.  The  hay  was  worth  two  thousand  fiye 
hundred  and  fifty  dollars.  The  defendant  insured  the  whole 
cargo  on  one  boat  and  fifiy  tons  on  the  other.  The  amount  in- 
sured is  Talued  in  the  poUcy  at  two  thousand  one  hundred  and 
seyenty-fiye  dollars;  premium  paid,  one  hundred  aud  eight  dol- 
lars and  seveniy-fiTe  cents.  The  defense,  consisting  of  the  gen- 
eral issue,  and  a  special  plea  of  limitation  leading  to  an  issue  of 
fact,  raises  no  question  on  the  pleadings  for  our  consideration. 
The  trial  by  jury  resulted  in  a  verdict  and  judgment  in  favor  of 
the  insurance  company. 

The  risk  taken  was  for  the  voyage  to  New  Orleans,  and  eight 
days  thereafter.  Among  the  conditions,  it  was  stipulated  that 
Ae  t)oatB  should  be  xnanned  with  a  competent  number  of  hands; 
and  that  it  might  be  lawful  for  them  to  touch  at  intermediate 
pointB,  with  the  privilege  of  coasting  and  transacting  any  law- 
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ful  busiiiess  conneoted  mUb  the  yojage,  provided  the  delays 
caused  thereby  should  not  exceed  thirty  days  in  all. 

There  is  a  further  stipulation  in  the  policy  in  these  words: 
''And  it  is  hereby  agreed  that  this  insurance  company  is  not  lia- 
ble for  loss  or  damage  arising  from  or  caused  by  the  said  flat 
boats  being  unduly  laden,  nor  for  loss  or  damage  during  any 
time  in  which  the  said  flat  boats  may  be  lashed  or  fastened  to  any 
other  boat,  either  floating  or  landing  therewith  (except  in  the 
Ohio  or  Mississippi  rivers),  nor  in  any  case  if  towe^  by  a  steam- 
boat, or  if  more  than  two  boats  are  lashed  or  fastened  together." 
These  cover  the  only  points  material  to  be  considered  in  the 
present  case. 

The  evidence  is  made  part  of  the  record.  It  appears  that  the 
boats  reached  Freeport,  three  miles  above  New  Orleans,  on  the 
twenly-fourth  of  June,  1846.  There,  three  days  after  landing, 
all  the  hands  but  two  were  paid  o£Fand  discharged.  About  the 
first  of  July,  1846,  one  of  the  boats  was  towed  down  to  the  flat- 
boat  landing  at  New  Orleans  by  a  steamer;  the  other  still  lay  at 
Freeport.  The  object  of  hay-boats  stopping  of  Freeport  was  to 
give  time  to  make  sale.  At  the  flat-boat  wharf  at  New  Orleans, 
it  appears  they  can  only  lie  four  days,  and  then  are  compelled  to 
sell.  On  the  evening  of  the  third  of  July,  1846,  a  violent  storm 
came  on,  which  destroyed  both  boats.  The  witnesses  all  agree 
that  a  removal  of  the  hay  from  the  boats  during  the  storm  would 
have  been  unavailing,  even  had  it  been  possible,  for  that  the  tor- 
rents of  rain  falling  at  the  time  would  have  been  equally  de- 
structive to  the  cargo. 

The  witnesses  also  agree  that  by  means  of  pumps,  etc.,  great 
exertions  were  made  to  save  the  boats;  but  that  such  was  the 
violence  of  the  storm  that  all  reasonable  exertions  were  in  a 
great  measure  fruitless.  One  of  the  witnesses  says  that  after 
the  landing  at  Freeport  the  same  number  of  hands  is  not  neces- 
sary; that  hay-boats  stop  there  to  avoid  paying  wharfage;  that 
such  articles  as  hay  purchasers  living  in  New  Orleans  expect 
to  find  and  contract  for  at  Freeport.  Another  witness  says 
vdth  all  articles  like  hay  it  is  the  usage  and  custom  to  land  at 
Freeport,  and  there  remain  till  sales  are  made,  and  then  drop 
down  to  fiat-boat  landing  at  New  Orleans.  The  witness  adds: 
"  Hands  on  fiat  boats  have  a  right  at  the  end  of  three  days  after 
the  fiat  boat  lands  at  any  point  in  Louisiana,  and  remains  at 
any  one  place  that  length  of  time,  to  demand  their  pay  and  leave 
the  boat."  This  seems  to  be  the  usual  course  of  that  trade  cm 
the  river. 
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This  cause  was  submitted  here  in  Deoember,  1861.  In  the  only 
hrief  we  could  find  among  the  paper,  there  are  but  two  or  three 
authorities  cited»  and  these  to  a  point  of  minor  importance. 
It  is,  therefore,  to  be  presumed  that  in  a  cause  of  such  intri- 
cacy and  magnitude,  elaborate  brieb  were  filed,  and  that  in  the 
confusion  incident  to  the  coming  in  of  the  new  court  th^  haye 
been  mislaid.  Such  misfortunes  throw  upon  us  great  additional 
labor,  and  consequently  delay  the  business  of  the  court 

The  grounds  assumed  1^  the  insurance  company  against  the 
reooTeiy  of  Gbant  &  Walteors,  as  we  gather  them  from  the  reo- 
ords,  are:  1.  That  the  landing  at  Freeport  was,  within  the  mean- 
ing of  the  poli<7,  the  town,  city,  or  market-place  of  destination, 
and  that  eight  days  after  reaching  such  market-place  the  risk 
terminated,  2.  If  the  risk  still  continued  at  Freeport,  was  the 
discharge  of  the  hands  in  contraYcntion  of  the  terms  of  the  pol- 
icy? 3.  Were  the  boats  from  the  beginning  manned  with  a  com- 
petent number  of  hands?  4.  Was  the  towing  of  the  boat  from 
Freeport  to  New  Orleans  by  a  steamer  a  discharge  of  the  insur- 
ers? 

There  are  sereral  other  questions  suggested  by  the  eridence 
and  instructions,  which  need  not  be  noticed;  for  example,  the 
issue  formed  on  the  delay  to  bring  suit.  But  the  record  clearly 
shows  that  the  delay  is  a  result  to  which  the  insurance  company 
mainly  contributed  by  holding  out  hopes  of  an  amicable  adjust- 
ment. It  should  not,  therefore,  be  permitted  to  take  ad^an- 
tage  of  its  own  wrong. 

Another  preliminary  consideration  of  yital  moment  is  the  rule 
of  construction  to  be  adopted  in  such  cases.  In  Teaion  ▼.  IVy, 
5  Cranch,  335,  it  is  said  that  policies  of  insurance  are  generally 
the  most  informal  instruments  brought  before  the  courts;  and 
that  none  are  more  liberally  construed  to  carry  out  the  real  in- 
tention of  the  parties,  if  that  intention  can  be  discoYcred.  Bui 
Judge  Duer,  writing  long  after  this  decision,  and  no  doubt  fully 
aware  of  it,  seems  to  hold  to  a  different  rule.  Insurance  policies 
are  to  be  liberally  construed  in  favor  of  the  assured;  and  an 
exception  is  to  be  strictiy  construed  against  the  underwriters:  1 
Duer  on  Ins.  161.  The  facts  in  the  case  of  TeaUm  y.  IVy, supra, 
fully  illustrate  the  strictness  of  the  rule  of  construction  as  to 
exceptions. 

First,  then,  as  to  the  termination  of  the  voyage  at  Freeport; 
the  risk  was  taken  from  Lawrenceburgh  to  New  Orleans,  and 
eight  days  thereafter,  with  privilege  of  thirty  cUtyB'  coasting,  etc. 
It  has  been  seen  from  the  evidence  that  Freeport  is  made  in  prao* 
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the  New  Orleans  liay-market.  This  is  for  the  oonyenienoe 
of  all  the  parties,  and  to  save  the  expense  incurred  at  the  New 
Orleans  wharf.  The  evidence  shows  that  Freeport  is  a  separate 
xnnnicipalityy  three  miles  above  New  Orleans.  Lafayette,  also 
a  separate  municipality,  intervenes.  Nor  does  Freeport  appear 
to  be  the  place  of  landing  hay,  but  only  a  place  of  exhibiting 
for  the  purpose  of  sale.  The  flairboat  wharf  at  New  Orleans 
is  the  place  of  landing  and  discharging  the  cargo.  The  latter 
is,  therefore,  the  termination  of  the  voyage.  Freeport  is  no 
more  New  Orleans,  within  the  express  tenns  of  the  policy,  than 
Memphis  or  any  other  town  on  the  river.  The  stop  at  Freeport 
is  clearly  the  '^  coasting  and  transacting  lawful  business  con- 
nected with  the  voyage,"  which  the  underwriters  have  expressly 
provided  for  and  licensed.  It  is  not  contended  that  the  delay 
<3aused  thereby  exceeded  ihirirf  days.  And  as  will  appear  in 
the  sequel,  it  is  presumed  that  the  underwriters  were  acquainted 
with  this  usage  of  the  trade  to  which  their  policy  related:  OrarU 
V.  Paxion,  1  Taunt.  463;  Noble  v.  Kennoioay,  2  Doug.  610. 
There  is,  therefore,  nothing  in  the  first  objection. 

2.  If  the  risk  still  continued  at  Freeport,  was  the  discharge 
of  the  hands  in  contravention  of  the  terms  of  the  policy  f  Some 
evidence  was  given  to  show  that  such  was  the  usage  of  the 
trade.  The  plaintiff  offered  to  give  further  evidence  on  that 
point,  but  upon  objection  being  made,  the  court  refused  to 
admit  it.  This  ruling,  and  the  evidence  to  the  same  effect, 
which  was  received  without  objection,  as  well  as  some  in- 
fitructions  asked  by  the  defendant  and  given  by  the  court, 
present  the  question  just  stated.  The  law  is  well  settled  both 
against  the  ruling  and  the  instructions.  In  Noble  v.  Kennowayf 
eupra.  Lord  Mansfield  held  that  the  underwriter  is  bound  to 
know  the  nature  and  peculiar  circumstances  of  the  branch  ot 
trade  to  which  the  policy  relates.  The  insurance  to  which  he 
referred  was  on  cargoes  of  two  ships,  the  Hope  and  tiie  Ann,  in 
the  Labrador  and  Newfoundland  trade.  The  one  arrived  safe 
on  the  twenty-second  of  June,  1778,  and  the  other  on  the  four- 
teenth of  July  following.  The  crews  of  these  vessels  were  im- 
mediately employed  in  fishing.  On  the  thirteenth  of  August 
following,  an  American  privateer  took  both  vessels,  finding  no 
one  at  the  time  on  board.  The  action  was  brought  to  recover 
the  value  of  the  goods.  The  underwriters  set  up  in  defense 
that  there  had  been  unnecessary  delay  in  unloading  the  cargoes. 
The  plaintifb  rested  their  case  on  the  terms  of  the  policy  and 
the  usage  of  trade.     ''  If,"  says  the  court,  '*  the  underwriters  do 
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not  know  the  usage,  they  ought  to  inf onn  themaelTeB*  It  ia 
no  matter  if  the  usage  has  only  been  for  a  short  peiiod.  Bui 
this  trade  has  existed  for  several  years.  It  is  well  known  that 
fishing  is  the  ohief  object  of  the  voyage.  The  evidenoe  as  to 
the  usage  was  properly  admitted:"  NMe t.  Kamowayt  mtpra. 
Accordingly:  Orani  y.  PaxUm,  1  Taunt.  468;  JCwon  t.  JUkina,  8 
€amp.  200;  Saioadory.  HofAins,  8  Burr.  1707;  Buck  v.  Ohnor 
fteake  Ins.  C0.9 1  Pet.  161;  EoMorfs  Adm'r  t.  N.  E.  Marine  tu. 
Co.,  8  Id.  687;  CoggeshaU  ▼.  American  Ina.  Co.  ofN.  F.,  8  Wend. 
288;  CoU  ▼.  Commercial  Ins.  Co.,  7  Johns.  886  [6  Am.  Dec.  282]; 
Keder  ▼.  Breman's  Ins.  Co.,  8  Hill  (N.  Y.)»  280. 

On  the  strength  of  these  authoritieSy  the  evidence  as  to  the 
usage  of  discharging  the  hands  at  Freeport  should  therefore 
have  been  admitted.  The  case  of  NMe  v.  Kemncway,  eupra,  is 
much  stronger  than  the  case  at  bar.  The  merchandise  was  in- 
sured till  safely  landed.  It  had  lain  on  board  four  or  five 
weeks.  In  consequence  of  that  delay,  it  was  captured  by  the 
privateer.  In  the  case  at  bar,  the  evidence  shows  that  the  risk 
was  not  afFected  by  the  discharge  of  the  hands — that  no  reason- 
able exertions  of  a  full  and  competent  crew  could  have  saved 
the  hay.    There  is  nothing  in  the  second  objection. 

8.  Were  the  boats,  at  the  inception  and  during  the  voyage, 
manned  with  a  competent  number  of  hands?  The  evidence 
conduces  to  prove  that  the  one  boat  was  eighty  feet  long;  the 
other  ninety  or  nineiy-five  feet  long.  The  fohcj  expressly 
requires  that  boats  from  seventy  to  ninety  feet  should  have  not 
less  than  four  competent  hands  and  a  pilot;  and  boats  from 
ninety  to  nineiy-five  feet,  five  competent  hands  and  a  pilot. 
The  two  boats,  lashed  together  on  the  voyage,  had  eight  hands, 
two  pilots,  and  a  cook.  The  question  is.  Was  this  a  competent 
number  of  hands  within  the  terms  of  the  policy? 

This  was  what  the  books  call  an  executory  stipulation  or  prom- 
tssoiy  warranty  inserted  in  the  policy,  and  which  became  a 
binding  condition  on  the  insured,  and  required  strict  perform- 
ance. The  breach  of  it,  whether  the  thing  warranted  was  ma- 
terial or  not,  renders  the  policy  void  from  its  inception :  Bond  v. 
HuU,  Cowp.  601;  De  Hahn  v.  HarOey,  1  T.  B.  848;  Eore  v.  TF&il- 
more,  Cowp.  784;  Pawaon  v.  Walaon,  Id.  786.  In  Ooix  v.  Low, 
1  Johns.  Oas.  841,  and  Barker  v.  Phwnia  Ine.  Co.,  8  Johns.  807 
(6  Am.  Dec.  889] ,  the  vessels  were  respectively  called '  'American  " 
in  the  policy,  and  this  was  held  a  warranty  that  they  were 
American  properfy,  the  proof  of  which  was  essential  to  a  right 
to  recover.    So  also  as  to  warranty:  Duncan  v.  Sun  Fire  hiM» 
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Co.,  6  Wend.  494  [22  Am.  Deo.  689];  American  Im.  Oo.  ▼.  Og- 
dm,  16  Id.  632. 

If,  therefore^  there  was  not  the  requisite  number  of  hands,, 
according  to  the  executory  conditions  of  the  policy,  the  assured 
has  no  right  of  action.  It  is  objected  that  the  cook  was  not  a 
competent  hand.  But  this  case  is  clearly  within  the  rule  in 
Bean  v.  Stupart,  1  Doug.  11.  There  the  express  stipulation 
was,  "thirty  seamen  besides  passengers;"  the  defense  set  up 
that  there  were  not  thirty  seaman  on  board.  To  make  up  that 
number,  it  was  necessary  the  Stewart,  cook,  surgeon,  and  some 
boys  learning  to  be  seamen  should  be  counted.  But  only 
twenty-six  persons  signed  the  ship's  articles.  It  was  urged  that 
the  difference  between  seamen  and  boys  was  as  well  understood 
as  that  between  clergymen  and  laymen;  that  "  seaman"  meant 
an  able-bodied  man,  trained  to  maritime  pursuits.  But  the  court. 
Lord  Mansfield,  held  the  terms  of  the  policy  substantially  com- 
plied with.  If  the  cook  was  a  seaman  in  Mansfield's  time,  ho 
can  not  be  much  less  than  a  competent  flat-boat  hand  in  our 
day.  The  large  boat  had  a  force  of  five  hands  and  a  pilot,  and 
the  small  boat  four  hands  and  a  pilot,  which  was  a  substantial 
compliance  with  the  executory  stipulation  of  the  policy,  and  the^ 
dimensions  of  the  boats  as  disclosed  in  evidence. 

4.  Did  the  towing  of  the  hay-boat  from  Freeport  to  New  Or- 
leans by  a  steamer  operate  to  discharge  the  underwriters?  If 
so,  it  could  only  be  as  to  the  boat  thus  towed  in  contrayentioa 
of  the  policy.  And  whether  as  to  that  even  must  depend  on 
the  terms  used.  By  reference  to  that  particular  clause  aboye^ 
quoted,  it  appears  that  the  insurance  company  was  to  be  dis- 
charged only  as  to  any  loss  accruing  from  such  towing  by  a 
steamer.  The  loss  in  this  case  did  uot  accrue  from  that  cause. 
It  was  a  common  calamity,  involving  the  destruction  alike  of 
the  boat  that  had  been  so  towed  and  that  lying  at  Freeport,  and 
resulted  from  one  of  the  perils  insured  against. 

We  are  clearly  of  opinion  that  upon  the  whole  case  made  the 
insurance  company  is  liable.  The  new  trial  should  have  been 
granted.  The  instructions  of  the  court  upon  the  several  points 
alluded  to  were  erroneous,  and  well  calculated  to  mislead  tho 
jury. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  etc 

UsAOS  AS  ArFBCTU.'o  CoMTBACT  OF  Insubance:  See  Olendale  Woolen  Co.  ▼• 
Protection  Ins.  Co.  ,*54  Am.  Deo.  309,  and  cases  cited  in  the  note  321. 

UaikOBa  OF  Tbadb,  Undbbwritebs  Bound  to  Know:  Cox  t.  Charleatcn  F. 
db  Ji,  /m.  Co..  45  Am.  Deo,  771,  and  note  citing  prior  cases     The  prindpsl 
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case  IS  cited  in  Harper  ▼.  Pound,  10  Ind.  38^  to  the  point  that  oommerdal 
naages  are  presamed  to  have  entered  Into  the  minds  of  the  parties  and  to  hftve 
made  a  part  of  the  oontrad 

Wabbahtt  tbat  VnraL  is  Sufpukd  with  Comrmsr  Mastkb  aitd 
Cjuw,  CoNSTiKacnoN  of:  See  8L  Lotdtt  Ins,  Co,  y.  Olasgom,  41  Am.  Deo.  661, 
and  note;  BeU  v.  WuUrn  etc.  Im.  Co,,  39  Id.  542;  CaidweU  v.  Wuiern  etc 
Itt».  Co.,  36  Id.  667. 

GoKaTRUCTioK  OF  ExcKFTiOKB  IN  PoucT. — In  Mark  ▼.  JStna  Ins,  Co.,  29 
Ind.  394,  it  is  said:  "  It  was  held  in  Orant  r,  Lexington  etc.  Ins,  Co,,  5  Ind. 
23,  that  exceptions  are  to  he  strictly  constmed  against  nnderwriters.  Con- 
ceding the  justice  of  this  rale,  still  a  strict  constmction  can  not  deny  to  the 
langoage  of  the  exception  the  meaning  which  the  words  used  plainly  and 
clearly  import.  Indeed,  it  is  the  purpose  of  strict  construction  to  confine  the 
meaning  to  the  plain  and  direct  import  of  the  language  used.**  When  the 
tenons  of  the  policy  are  explicit,  they  must  control:  Bdl  ▼.  Western  etc.  Ins, 
Co,,  39  Am.  Dec  542,  and  cases  dted  in  the  note  549. 

Wakrakty  in  Iksobanck  Pouct  MiTflT  BK  Striotlt  Ftlfillbd:  See 
Burrili  t.  Saratoga  etc  Ins,  Co.,  40  Am.  Deo.  345,  and  cases  dted  in  the  note 
349.  In  Phcenix  Ins,  Co.  ▼.  Benton,  87  Ind.  137,  it  is  ssid  that  while  a  war- 
ranty relating  to  an  existing  fact  must  he  literally  true  or  the  policy  does 
not  attach,  that  which  is  promissory  in  ito  nature  is  not  so  strictly  construed, 
the  later  cases  holding  that  it  is  sufficient  if  suhstantially  true  or  performed. 
The  court  then  notes  the  prindpal  case,  aa  applying  the  same  rule  of  striot 
|ierformance  to  executory  stipulations  or  promissory  warranties.  In  Peoria 
Marine  and  Fire  Ins,  Co,  t.  Walser,  22  Id.  84,  the  prindpal  case  is  cited  to 
the  effect  that  executory  stipulations  heoome  binding  conditions  upon  the 
insured,  and  must  be  performed  to  entitle  him  to  recover,  whether  the  thing 
stipulated  be  material  or  not. 

Stifulation  in  Insciiancb  Polict  LnnTiNO  Time  within  WKicn  Suit 
SHALL  BB  Brouoht  Can  not  be  set  up  by  the  company  in  bar  of  a  suit 
brought  after  that  time,  where  their  own  acto  have  contributed  to  the  delay. 
The  prindpal  case  is  cited  as  authority  to  this  effect  in  EagU  Ins,  Co,  v.  Lin- 
fiiyetU  Ins,  Co,,  9  Ind.  448;  FuUam  v.  New  York  Ins,  Co.,  7  Gray,  63.  In 
AmeAury  v.  Bowditch  etc.  Ins,  Co.,  6  Id.  605,  the  principal  case  is  also  dted 
as  deciding  this  point.  But  there  is  no  intimation,  sdd  the  court,  "that 
such  a  limitetion,  agreed  on  by  the  parties,  was  in  itself  invalid  for  any  rea- 
son." In  Behter  v.  Qerman  etc  Ins,  Co,,  68  Ind.  351,  the  prindpal  case  is 
dted  to  the  point  that  an  insurance  company  can  not  take  advantage  of  a 
breach  of  a  occdition  when  they  themselves  have  assisted  in  the  breach. 
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16  IMDIASA,  137.] 
CmCUIT    COITBT    OT    INDIANA    MAT    HOU>    OVEB   TO    COMPLXn   TbIAL   DT 

Pboobbbb  at  the  expiration  of  the  regular  term  of  the  court,  under  the 
stetute  of  1843. 

Pbrson  Comprtbnt  to  Make  Will  may  Duikhebit  his  Childbsn,  and 
his  motives  therefor  can  not  be  called  in  questiou. 

I/isofHEBiTiNO  CHnj>BEN  ih  OF  No  WEIGHT,   further  than  as  a  circum- 
stance to  be  considered  with  other  evidence  tending  to  show  insanity  or 
otlier  mental  defect. 
Am.  Dsc.  Vol.  LXI— 6 
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BBLUV  IK  WiTOHOBAFr  IS  NOT  OF  ItBXLT  EyIBKNOB  OV  SiTOH  iNSANnT  ftto 

diBablfls  a  person  to  make  a  will. 
BrzDKiroB  that  Tsstatob  Disothkbitbd  GmLDBnr  io&  UNDunFaL  Ck>2r- 
DUOT,  which  he  attributed  to  the  fact  of  their  being  bewitohedf  la  not 
CTidenoe  of  hifl  inaanity. 

Appeal  from  the  Bandolph  probate  oonrt.  The  opinion  stale* 
the  case. 

J.  Iforriaon^  B.  MbCleUand,  and  N.  B.  Biawkins,  for  the  ap- 
pellant. 

D.  Kilgore,  for  the  appellee. 

By  Ck)urt9  PsBKnro,  J.  John  Wilson,  the  executor  therein 
named,  presented  to  the  Bandolph  prolate  conrt,  in  1849,  foi 
probate,  the  alleged  last  Trill  and  testament  of  Francis  Stephen, 
deceased.  Addington,  and  others  interested,  filed  objections. 
Issues  were  made  and  tried  by  a  jury,  and  the  will  decided  to 
be  valid.  A  new  trial  was  denied.  The  trial  was  in  progress 
at  the  expiration  of  the  regular  term  of  the  court,  and  the  court 
held  over  to  complete  the  trial.  There  was  no  eizor  in  so  doing: 
B.  S.  1843,  p.  733,  sec.  326. 

The  second  objection  is  that  the  eyidence  does  not  support 
the  verdict.  It  is  claimed  that  the  testator  was  insane  when  he 
executed  the  will.  It  appears  that  he  was  an  ordinarily  prudent, 
judicious  business  man,  an  average  farmer,  and  that  he  had 
acquired  property;  that  he  had  five  children  by  a  wife  who  vrsa 
deceased,  and  witti  whom  he  had,  for  some  time  before  her  death, 
lived  unhappily,  and  at  whose  death  he  expressed  joy;  that  a 
portion  of  his  children  left  him  a  while  before  his  decease,  and 
before  the  making  of  his  will,  owing,  as  they  asserted,  to  domestic 
difficulties,  and  refused  to  return.  To  those  children  he  left  noth* 
ing  by  his  will.  It  further  appears  that  the  testator  believed  in 
witchcraft,  that  his  wife  had  been  a  witch,  and  that  **  at  hei 
death  she  had  left  her  witch-sticks  to  her  children,  or  some  oi 
them."  He  complained  of  having  been  very  badly  treated  by 
some  of  his  daughters,  as  he  said  he  had  been  by  his  wife,  and 
he  expressed  the  belief  that  this  bad  treatment  originated  in  the 
fact  of  their  being  witches.  In  short,  the  testator  seems  to  have 
differed  from  men  in  general  in  these  particulars  alone,  that  he 
believed  in  witchcraft,  believed  that  his  wife  and  daughters  wert 
witches,  and  that  they  practiced  their  infernal  arts  upon  him. 

By  our  law,  a  person  competent  to  make  a  will  may  ontirelj 
disinherit  his  children  if  he  pleases  to  do  so;  nor  can  his  motive* 
for  such  an  act,  where  it  is  done,  be  called  in  queetion.    The 
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right  is  absolute  to  dispose  of  all  of  one's  properlyy  orer  and 
above  tihe  portion  required  to  pay  debts  and  expenses.  The 
hardship  of  the  case,  therefore,  where  children  are  disinherited^ 
is  of  no  weight  further  than  as  a  dromnstanee  for  the  consider- 
ation of  the  jttiyy  in  connection  with  the  other  evidence  sab* 
mittedy  tending  to  show  insanily  or  other  mental  defect. 

As  to  the  line  of  conduct  porsned  by  the  wife  and  daughters 
towards  the  testator,  and  that  of  the  testator  towards  them,  the 
record  discloses  nothing;  and  we  can  not,  therefore,  judge 
whether  that  of  the  former  was  such  as  to  justify  the  latter  in 
beliering  that  they  were  possessed  by  eril  spirits,  or  not;  nor 
whether  that  of  the  latter  towards  his  wife  and  daughters  was 
such  as  tended  to  indicate  insanily,  or  not. 

The  fact,  therefore,  that  the  testator  believed  those  members 
of  his  family  witches,  unaccompanied  with  the  grounds  for  his 
belief,  would  famish  an  unsatisfactory  basis  on  which  to  rest  a 
conclusion;  for  the  tenor  of  the  evidence  makes  the  impression 
that  it  was  a  course  of  harsh,  undutiful  treatment  of  the  testator 
on  the  part  of  the  disinherited  daughters  that  occasioned  the 
disherison;  and  that  he  attributed  that  conduct  to  the  fact  of 
their  being  bewitched.  In  other  words,  that  the  testator  disin- 
herited his  daughters  for  bad  conduct,  not  on  account  of  their 
harboring  bad  spirits.  If  the  reason  he  assigned  was  false,  they 
should  have  shown  it,  to  destroy  the  effect  the  inference  drawn 
from  that  reason  might  have  with  the  jury. 

The  case,  then,  so  far  as  this  court  is  at  liberty  to  control  its 
decision,  must  turn  on  this  simple  question:  Is  a  belief  in  witch* 
craft  evidence  of  such  insanity  as  disables  a  person  to  make  a 
will? 

From  the  visits  of  the  angek  to  Lot  and  others  of  the  patri- 
archs (without  referring  to  the  scenes  in  the  garden  of  Eden), 
down  to  this  time,  when  the  spirits,  like  Poe's  stately  midnight 
raven,  come  gently  rapping,  rapping  at  the  chamber-doors  of 
modem  mediums,  some  of  whom  are  eminent  persons,  the 
world,  pagan,  Jewish,  and  Christian,  have,  to  a  greater  or  less 
extent,  believed  in  spiritual  existences,  some  being  good  and 
some  evil,  which  have  maintained  a  connection  with  and  mani- 
fested their  powers  through  human  beings — ^in  the  case  of  the 
witch  of  Endor  to  even  raising  the  dead;  while  scarcely  any 
pretend  to  be,  and  no  one  in  fact  is,  able  to  explain  the  mystery, 
•x>  unfold  the  manner  of  their  operations,  or  lay  down  the  laws 
governing  them.  The  prevalence  of  the  belief,  however,  and 
the  authority  on  which  it  rests,  are  sufficiently  extensive  and 
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respectable  to  sliiold  any  indiTidaal  indulging  it  from  the 
charge,  if  not  of  weakness,  at  least  of  insanity,  simply  on  ac- 
count of  such  belief.  There  might  be  cases  where  a  ])elief  in 
witchcraft,  as  well  as  in  millerism  or  the  doctrine  of  predestina- 
tion, if  permitted  too  constantly  to  occupy  the  mind,  might  have 
the  effect  to  obscure  its  perceptions,  destroy  its  balance  in  re- 
gard to  the  ordinary  transaotionfl  of  life — ^make  the  believer^ 
in  short,  a  monomaniac.  But  the  evidence  was  not  such  in 
this  case  as  tomakeitclear  that  the  jury  should  have  so  returned 
their  verdict. 

Lord  Chief  Justice  Hale,  one  of  the  ablest  and  purest  of  the 
judges  that  have  graced  the  English  bench,  sentenced  persona 
to  death  for  the  crime  of  witchcraft,  and  Lord  Campbell,  speak- 
ing of  the  fact,  says:  ''  I  would  very  readily  have  pardoned  him 
for  an  undoubting  belief  in  witchcraft,  and  I  should  have  con- 
sidered that  this  belief  detracted  little  from  his  character  for 
discernment  and  humanity.  The  holy  scriptures  teach  us  that 
in  some  ages  of  the  world .  wicked  persons,  by  the  agency  of 
evil  spirits,  were  permitted,  through  means  which  exceed  the 
ordinary  powers  of  riature,  to  work  mischief  to  their  fellow, 
creatures.  These  arts,  which  were  said  to  be  much  practiced  in 
popish  times,  were  supposed  to  have  become  still  more  common 
at  the  reformation.  Accordingly,  the  statute  of  33  Hen.  Yin., 
c.  8,  made  all  witchcraft  and  sorcery  felony  without  benefit  of 
clergy,  and  by  1  Jac.  I.,  sec.  12  (passed  when  Lord  Bacon  was 
a  member  of  the  house  of  commons),  the  capital  punishment 
was  extended  to  *  all  persons  invoking  an  evil  spirit,  or  consult- 
ing, covenanting  with,  entertaining,  employing,  feeding,  or  re- 
warding any  evil  spirit,  or  taking  up  dead  bodies  from  their 
graves,  to  be  used  in  any  witchcraft,  sorcery,  charm,  or  en- 
chantment:'" Lives  of  the  Chief  Justices,  vol.  1,  p.  443. 

The  judgment  is  affirmed,  with  costs. 


Motives  of  Tbstatob  Fubnish  No  Ground  for  Settino  Asms  Wnx  if 
not  against  good  morals  or  public  policy:  T^Mmbull  v.  Oibbona,  61  Am.  Dec 
253. 

Tbstambntabt  Capacitt,  WnAT  Constitutes:  See  Terry  y.  BuffingUm,  5d 
Am.  Dec.  423,  and  note  citing  prior  cases  429.  Upon  the  qaestion  of  insanity 
as  affecting  testamentary  capacity,  see  Clcark  v.  Fisher,  19  Id.  402,  and  casea 
cited  in  the  note  40S;  see  also  Rigg  v.  WiUon,  54  Id.  419,  and  note.  Th» 
principal  case  is  cited  as  sustaining  general  principles  on  the  question  of  in- 
sanity in  Coryell  v.  Stone,  62  Ind.  313;  Kingabury  v.  WhUtiber,  32  La.  Aniu 
1066. 

EooENTRicnr  of  Testator  is  No  Ground  for  Invalidating  Will:  Lee 
F.  Lee^  17  Am.  Dec.  722;  Kinne  v.  Kinne,  21  Id.  732;  Potts  v.  Home,  50  LL 
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320.  Partial  inaanity  is  not  aufficient  when  the  disposition  of  the  property 
may  he  aooonnted  for  on  other  groonds:  TnanbuU  ▼.  Oibbon$,  51  Id.  253;  bat 
if  the  disposition  is  the  oApringof  the  monomania,  it  will  he  inTalid:  PoiU  ▼. 
House,  50  Id.  329. 

BeLISF  n  WiTCHCRAIT  AS   EviDXKCS  OF  TXflTAmOfTA&T    ImOAPAGITT.— 

The  principal  case  is  cited  in  Orme  v.  Boifd^  10  Ind.  388,  to  the  point  that  the 
fact  that  a  hnsband  belieTes  his  wife  to  he  bewitched  does  not  render  him  in- 
competent to  make  contracts;  and  to  mnch  the  same  effect  as  regards  the 
sanity  of  a  testator,  in  Kingsbury  v.  Whiiaiser,  32  La.  Ann.  1066.  A  belief 
that  one  is  tormented  by  witches,  devils,  or  evil  spirits  is  not  per  se  evidence 
el  insanity:  Lee  v.  Lee,  17  Am.  Dec  122. 

Teszatob  may  DisiNUESiT  Ghildbjcn. — ^The  principal  case  is  cited  to 
tiiis  point  in  Noel  v.  Ewinff,  9  Ind.  60;  and  in  Dean  v.  Lyon,  8  Id.  73,  to  the 
point  that  a  testator  may  dispose  of  all  his  personal  estate  away  from  his 
widow.  Bnt  in  order  to  disinherit  an  heir  at  law,  'there  must  be  an  express 
devise  or  necessary  implication  so  strong  that  a  contrary  intention  can  not  be 
snpposed:  Wright  v.  Hicks,  66  Am.  Dec  451,  and  note  citing  prior  cases; 
Doe  d,  CUndenning  v.  Ltunus,  Id.  518,  and  note  521,  giving  a  synopsis  of 
Meluikre  ▼.  Ctms,  8  Ind.  444,  an  aoalogoos 


Febsons  V.  MoKiBBEir. 

[5  tSDUMk,  261.] 
BaXITICATIOH  of  AflBIOKKENT  OF  NOTR  MaDB  BT  AQMUfT  MOV  AUTHOBUBD 

TO  Aasioir  It  relates  back  to  the  time  of  the  assignment. 

KsGATiTE  Evidence  is  Admissible  within  Reasonable  Ldcits. 

TssmioNT  BT  Joint  Makxb  op  Note  that  there  has  been  No  Di- 
UAKD,  evidence  having  been  introduced  of  a  demand  upon  the  other 
maker,  though  evidence  of  the  feeblest  kind,  is  admissible. 

Imfbofeb  EzcLnsiON  of  Evidence  ih  not  Ground  for  Rbtebsal,  when 
verdict  is  subetautially  sustained  by  other  evidence. 

One  Benefited  bt  Labor  or  Property  op  Another  must  answer  for  it 
on  implied  cLsmmpsiL 

Maker  of  Note  Payable  in  Job  of  Work  to  be  Performed  for  Patbb 
by  debtor  of  maker,  the  maker  to  be  bound  by  the  note  unless  the  Job  is 
completed,  is  entitled  to  credit  on  the  note,  for  the  value  of  the  labor 
perfonnad  though  his  debtor  die  before  completing  the  work. 

Ebbob  to  the  Yenxdllion  circuit  court.   The  opinion  states  the 


J,  P.  Usher,  for  the  plaintiff. 

«9.  B.  Ooobins,  for  the  defendant. 

By  Court,  Stuabt,  J.  Debt  by  Persons  against  IfcEibben, 
on  the  following  sealed  note: 

'*  $325.  On  or  before  the  first  day  of  March  next,  for  Talus 
received,  I  promise  to  pay  John  L.  Persons  three  hundred  and 
twenty-fiye  dollars,  which  is  to  be  paid  to  Jonathan  Beasley,  ox 
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eredited  on  said  Beasley's  note,  which  I  now  hold.    Ab  witness 
my  hand  and  seal,  November  16,  1847. 

*  *  Thomas  MoEibben.    [Seal.  ] " 

Underneath  was  this  memorandum: 

'*  If  the  aforesaid  Beaslej  does  not  complete  a  certain  job  of 
work  according  to  a  plan  submitted  to  him  by  John  L.  Persons, 
then  said  McEibben  is  bound  to  said  Persons  for  the  above 
note.    As  witness  my  hand  and  seal,  November  16, 1847. 

**  Thomas  MoEibbbn.    [Seal.] '' 

The  pleader  avers  that  the  job  of  work  referred  to  in  the  writ- 
ing obligatory  was  digging  a  mill-race  and  excavating  a  tunnel, 
according  to  certain  plans  and  specifications  submitted  by  Per- 
sons to  Beasley;  that  a  reasonable  time  had  elapsed  for  com- 
pleting the  work,  yet  that  meanwhile  Beasley  had  died,  leaving 
the  work  unfinished.  The  pleadings,  modeled  on  the  old  system, 
extended  to  rejoinders  and  surrejoinders.  As  the  demurrers 
filed  do  not  remain  for  decision,  no  question  is  raised  on  the 
sufficiency  of  the  pleadings.  The  issues  were  submitted  to  a  jury. 
Verdict  and  judgment  for  McKibben  for  one  hundred  and 
twenty-three  dollars  and  fifty  cents.  The  evidence  is  made  part 
of  the  record  in  the  proper  mode.  Persons  brings  the  case  to 
this  court.  In  his  defense,  McKibben  claimed  the  value  of  the 
work  done  by  Beasley  on  the  mill-race;  also  three  notes  made 
by  Persons,  and  assigned  by  the  payees  to  McKibben.  On 
these  claims,  the  judgment  in  favor  of  the  latter  over  and  above 
the  sealed  note  is  predicated. 

The  main  question  presented  relates  to  the  work  of  Beasley. 
Before  discussing  that,  it  will  be  proper  to  dispose  of  the  ques- 
tions arising  out  of  the  other  parts  of  the  d^ense.  McEabben, 
as  the  assignee  of  Baxter,  held  a  note  against  Persons.  The 
assignment  was  denied  under  oath.  It  seems  this  note  had  been 
placed  in  the  hands  of  Welty,  an  attorney,  etc.,  for  collection. 
Welty  asp'gned  it  to  McKibben  thus:  **  J.  S.  Baxter,  by  D. 
Welty."  jlo  ^rove  the  assignment,  Baxter  was  introduced. 
"Rp  certified  that  Welty  was  authorized  to  collect,  but  not  to 
'  r^nsfer,  the  note;  that  when  witness  first  heard  of  the  assign- 
oent  he  refused  to  ratify  it;  but  that  afterwards,  at  the  instance 
>f  McKibben,  it  was  ratified;  and  that  the  indorsement  was  in 
die  handwriting  of  Welty. 

The  note  was  assigned  March  9,  1849;  this  suit  was  com- 
menced March  17,  1849;  and  the  ratification  was  in  May  or 
Jime  following.     Thii  is  sufficient  to  entitle  McKibben  to  the 
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benefit  of  the  eet-off.  The  zatification  related  back  to  the  time 
of  the  asaignineiit,  and  necessarily  included  the  act  of  Welty, 
with  all  its  circumstances  and  incidents.  Until  plea  pleaded 
denying  the  assignment  under  oath,  the  note  was  prima  facie  a 
good  set-off  in  the  hands  of  McEibben,  and  but  for  that  plea 
would  have  remained  good.  The  plea  merely  put  upon  McEib- 
ben  the  proof  of  the  assignment,  and  did  not  change  his  rights 
or  relative  position  to  Baxter  or  Persons.  The  note,  with  the 
assignment  thus  ratified,  was  properly  admitted. 

The  next  question  relates  to  the  Hes  note,  payable  in  lumber 
or  sawing.  It  was  the  joint  and  several  note  of  Persons  and 
one  Mondy.  The  evidence  of  Hes,  the  payee,  tended  to  prove 
that  he  had  made  demand  of  Persons,  one  of  the  makers  of  the 
note.  Mondy  was  offered  as  a  witness  to  prove  that  there  had 
been  no  demand.  The  record  shows  he  was  objected  to,  and 
the  objection  was  sustained.  The  evidence,  at  best,  must  have 
been  of  the  feeblest  character;  no  less  than  fifty  men  in  the 
court-house  could  have  testified,  namely,  that  they  knew  of  no 
such  demand.  Still,  whatever  it  was  worth,  the  party,  within 
reasonable  limits,  had  a  right  to  introduce  even  negative  evidence. 

But  even  if  the  Hes  note  be  excluded,  then  taking  the  other 
matters  of  set-off  at  such  estimates  as  the  jury  were  at  liberty 
from  the  evidence  to  place  upon  them,  and  the  verdict  is  still 
substantially  sustained.  In  such  cases  Ihe  judgment  will  not 
be  reversed:  Farher  v.  Stale,  8  Blackf.  292. 

The  note  in  suit  was  primarily  payable  in  Beasley's  work. 
The  only  remaining  question  is,  whether,  since  the  mill-race 
was  not  completed.  Persons  was  liable  for  the  value  of  what 
had  been  done  by  Beasley.  It  has  been  often  held  by  this 
court  that  he  who  is  benefited  by  the  labor  or  property  of  an- 
other must  answer  for  it  on  an  implied  assumpsU:  Lomax  v. 
Bailey,  7  Blackf.  699.  In  Coe  v.  Smiih,  4  Ind.  79,  the  authori- 
ties were  collected  and  reviewed.  There  is  a  case  in  the  Massa- 
chusetts reports  very  similar  in  many  respects  to  this.  Fuller 
agreed  to  work  for  Brown,  and  give  him  four  weeks'  notice  before 
quitting  his  employ.  He  rendered  valuable  services,  and  left 
without  notice  in  consequence  of  sickness.  It  was  held  that 
Fuller  was  entitled  to  a  reasonable  compensation  for  the  ser- 
vices he  had  rendered:  Fuller  v.  Brown,  11  Met.  440. 

The  case  of  KeUle  v.  Harvey,  21  Yt.  301,  to  which  counsel  for 
Persons  have  referred  us,  is  in  conflict  with  the  repeated  adjudi- 
cations of  this  court,  and  with  the  numerous  authorities  cited  to 
sustain  them.     We  think  the  law  clearly  with  McEibben. 
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The  jadgment  is  affirmed,  with  five  per  cent  damages  and 

cost. 


Ratdtigation  of  AflsioNMENT  BT  Unauthobized  Aosmv-OoMFAEiBOir  ov 
PfiurciFAL  Oasb  with  WiTTKirBBOGK  V.  Bellmeb,  57  Oal.  12. — ^In  oppoei- 
tioQ  to  the  deoision  in  the  principal  case  ia  WiUenbroek  ▼.  Bdlmer^  67  CSaL  12. 
In  that  caae  an  action  waa  brought  to  forecloae  a  mortgage.  The  plaintilf 
claimed  under  an  assignment  of  the  note  and  mortgage,  which  was  denied  in 
the  answer.  The  court  found  for  the  plaintiff;  and  this  case  was  an  appeal 
from  the  order  granting  a  new  triaL  The  mortgage  was  originally  made  to 
the  Germania  Building  and  Loan  Association.  Before  suit  brought^  the  pres- 
ident of  the  association  attempted  to  assign  the  note  and  mortgage  to  the 
plaintiff;  but  it  appeared  from  the  evidence  that  he  had  no  authority  from  the 
association  sufficient  for  that  purpose.  After  the  action  had  been  pending 
for  several  months,  however,  tlie  association  ratified  the  assignment  by  their 
president^  and  the  plaintiff  claimed  that  this  ratification  related  back  to  the 
date  of  the  act  ratified  in  accordance  with  the  maxim,  Omnis  ratihabitio  re- 
trotrahUur^  et  mandato  priori  cequiparatur.  Of  this  claim  of  the  plaintiff 
the  court  says:  "  That  such  was  its  effect  as  between  the  association,  its  pres- 
ident, and  the  assignee,  we  do  not  doubt.  And  yet  we  are  unable  to  dis- 
cover any  principle  upon  which  the  defendant's  rights  could  be  affected  by 
such  ratification.  Conceding  that  at  the  date  of  the  commencement  of  the 
action  the  plaintiff  had  no  cause  of  action,  it  does  not  seem  to  us  that  ho 
could  maintain  the  action  upon  a  cause  of  action  subsequently  acquired 
against  the  defendant.  The  case  was  at  issue,  and  if  it  had  been  tried  at  any 
time  prior  to  the  date  of  the  ratification,  the  judgment  must  have  been  for 
the  defendant.  Could  a  stranger  to  the  action  step  in  at  any  time  before  the 
trial  and  deprive  the  defendant  of  that  right,  by  placing  in  the  hands  of  his 
adversary  an  instrument  upon  which  he  might  have  maintained  an  action — 
or  one  which  he  alleged  that  he  had,  but  in  fact  did  not  have,  when  he  com 
menced  the  action?  Clearly  not.  If  a  party  has  no  cause  of  action  at  the 
time  of  the  institution  of  his  action,  he  can  not  maintain  it  by  filing  a  sup- 
plemental complaint  founded  upon  matters  which  have  subsequently  oc- 
curred. It  is  only  when  the  plaintiff  is,  at  the  time  of  the  conuncncement 
of  his  action,  entitled  to  some  relief,  that  he  can  avail  himself  of  facts  which 
afterwards  occur,  by  setting  them  out  in  a  supplemental  complaint.  In  this 
case  the  plaintiff  could  not  have  availed  himself  of  the  facts  occurring  after 
the  commencement  of  his  action,  either  by  an  amendment  to  his  original 
complaint  or  by  filing  a  supplemental  complaint,  and  a  fortiori  he  could 
not  without  doing  either."  And  upon  this  ground  the  order  granting  a 
new  trial  was  affirmed.  In  the  principal  case  it  is  said  that  the  ratifi- 
cation of  the  assignment  of  the  note  related  back  to  the  time  of  the 
unauthorized  assignment,  though  the  ratification  was  noade  after  suit 
commenced.  The  only  difference  between  the  two  cases  is  that  in  the 
California  case  the  claim  under  the  ratified  assignment  waa  made  by 
the  plaintiff,  while  in  the  principal  case  the  same  claim  waa  made  by  the 
defendant  as  matter  of  set-off.  But  this  distinction  is  immaterial,  for  as  the 
plaintiff's  cause  of  action  must  have  accrued  before  suit  brought,  so  in  case 
of  set-off  "the  defendant  must  have  a  subsisting  right  of  cross-action 
against  the  plaintiff.  This  is  necessarily  one  of  the  guiding  principles. 
Nothing  can  be  set  off  upon  which  an  independent  action  against  the  plaintiff 
could  not  be  immediately  maintained.  •  •  •  Hence  a  claim  assigned  con- 
ditionally, for  the  purpose  of  being  used  as  a  set-off,  with  the  understanding 
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that  if  not  m  vaad  it  will  rerert  to  the  Mrignor,  will  not  be  aUoirad  m  *  wt- 
off: "  Note  to  Cfregg  ▼.  Jamet,  12  Am.  Deo.  153.  Indeed,  m  defendant^  m  far 
aa  he  ia  oonneoted  with  matters  oi  8et-o£(  may  be  looked  upon  aa  m  quan 
plaintiC  For  thia  reaaon  the  difference  in  the  parties  claiming  nnder  the 
aaugnment  in  the  two  caaea  under  oompariaon  ia  immateriaL 

T3ie  claim  mider  the  aarignment  in  the  principal  caae  may  be  oooaidered  aa 
advanced  by  m  plalnti£  And  the  reaaoning  of  the  Califocnia  caae  appliea 
urith  equal  force  to  the  facta  of  the  principal  caae.  The  deoiaion  in  the 
California  caae  we  beUere  to  be  the  true  mle.  It  ia  tme,  the  coart  leapa  the 
general  principle  of  agency  that  ratification  relates  back  to  the  time  of  the 
act  ratified  by  the  negatiTC  evasion  of  inability  "to  discover  any  principle 
upon  which  the  defendant'a  rights  coold  be  affected  by  such  ratification.'' 
Bot  it  ia  not  neeessaiy  to  consider  the  caae  of  suit  brought  upon  a  snbse. 
qnently  ratified  assignment  as  a  single  exception  to  the  mle  of  the  retroactive 
character  of  ratification*  It  may,  we  think,  be  classed  with  a  well-setUed, 
clearly  distinguished  species  of  exceptions  to  thii  general  rule.  Thii  exce|i- 
tion  is  that  tiie  ratification  in  relating  back  to  the  time  of  the  act  ratified 
can  not^  by  this  means,  divest  vested  rights  of  third  persons,  generally  speak- 
ing: Wharton  on  Agency,  sec.  78;  Story  on  Agency,  sees.  246, 247.  Treating 
of  the  effoct  upon  third  persons  of  a  ratification  of  an  unauthorized  act,  Story 
says:  '*  Where  an  act  ii  beneficial  to  the  principal,  and  doea  not  create  an 
immediate  right  to  have  some  other  act  or  duty  performed  by  a  third  person, 
bat  amounta  mmply  to  the  assertion  of  a  right  on  the  part  of  the  principal, 
there  the  rule  [of  relation  back]  seems  generally  applicable.  Thus,  for  example, 
if  a  oantinnal  claim  or  an  entry  to  avoid  a  fine,  or  an  entry  for  condition 
broken,  ii  made  by  a  person  having  no  present  authority,  the  principal  may 
bring  an  action  upon  any  of  these  acts,  and  hli  ratification  and  adoption  of 
them  will  supply  the  want  of  original  authority.  On  the  other  hand,  if  the 
act  done  by  such  person  would,  if  authorised,  create  a  right  to  have  aome  act 
or  duty  performed  by  a  third  person,  so  as  to  subject  him  to  damages  or  losses 
for  the  non-performsnce  of  that  act  or  duty,  or  would  defeat  a  right  or  an 
estate  already  veated  in  the  latter,  there  the  subsequent  ratification  or  adop- 
tion of  the  unauthorized  act  by  the  principal  will  not  give  validity  to  it  so 
as  to  bind  such  third  persons  to  the  consequences: "  Story  on  Agency,  i  ms. 
245^  240.  Examplea  of  thia  exception  are  notice  to  quit,  given  to  a  tenant  by 
an  unauthorised  person,  and  a  demand  by  such  a  person  upon  a  debtor  to  |ay 
a  debt.  In  these  cases  the  subsequent  ratification  can  have  no  effect  u^on 
the  tenant  or  debtor.  See  also  Wharton  on  Agency,  sees.  78,  79.  Now,  in 
the  caae  under  consideration,  a  right  has  vested  in  the  defendant  at  the  insd- 
tution  of  the  suit  against  him.  That  right  is  that  the  plaintiff's  cause  of 
action  shall  have  aocmed  at  the  institution  of  the  suit.  Its  accrual  at  any 
later  time  is  of  no  assistance  to  the  plaintiff.  It  is  as  if  he  had  made  a  de- 
mand before  maturity.  The  existence  of  this  rule  is  too  well  established  and 
its  eflicacy  too  obvious  to  admit  the  argument  that  the  case  under  considera- 
tion should  constitute  an  exception.  The  plaintiff's  remedy  in  this,  as  in 
other  like  cases,  is  to  commence  a  new  action.  The  ratification,  therefore,  of 
an  unauthorized  assignment  to  a  plaintiff  after  suit  commenced  thereon 
divests  a  right  in  the  defendant,  and  the  ruling  of  the  California  case,  that 
the  suit  embraces  no  cause  of  action,  and  is  for  that  reason  not  maintainable, 
is  the  better  decision. 

Bativioatiob  of  Aosmt'b  Acts  is  Equiyalknt  to  O&ioinal  Authobitt, 
eoEoept  where  tlie  rights  of  third  persons  are  invaded:  Clealand  v.  Walher^ 
46  Am.  Bee.  238,  and  note  citing  prior  cases;  McMahan  v.  McMahany  53  Id. 
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481;  Planters*  Bank  v.  Sharp,  43  Id.  470;  Detpatck  Line  w.  BdXamif  Mfjg.  Oo.^ 
Zl  Id.  203;  Wood  v.  McCain,  4Sl  Id.  612. 

Ricx)vxBT  IN  Absumpsit  for  Part  Performance  of  Entqus  Contraot: 
See  Coe  v.  SmUh,  68  Am.  Dec.  618,  and  note  622;  QUa9(m  ▼.  ^fiii^  67  Id. 
62;  WituUad  T.Heid,  Id.  671;  Lee  v.Aahbrook,  66  Id.  110,  and  cases  cited 
in  the  note.  The  principal  case  is  cited  to  the  point  that  work  not  perfoimed 
Aooording  to  the  terms  of  the  contract,  if  accepted  and  used,  most  be  paid 
for  by  the  party  benefited,  npon  an  implied  promise,  in  Adam$  ▼.  CMy,  4S> 
Ind.  166;  Coi^  v.  Adanu,  1  WU.  Sup.  CL  860. 


Wbigbt  t;.  Statb. 

[6  JXDIAKA,  2190.] 

PKB80N  m  Onoe  in  Jbofabdt  whenever  he  has  been  given  In  ohaige,  on  m- 
legid  indictment,  to  a  regular  jury,  and  that  jnzy  Is  anneoessarily  dia- 
ohaiged,  and  the  discharge  is  equivalent  to  a  verdict  of  acquittal. 

Failure  to  Embodt  Provision  in  Indiana  Statute  of  1843  oonoeming. 
continuance  of  term  of  circuit  court,  when  the  completion  of  the  trial  ol 
a  case  requires  it»  in  the  act  of  1862,  which  was  a  substantial  re-enaet- 
ment  of  the  former  statute  with  respect  to  the  courts  of  common  pleaa^ 
is  a  cams  omlsmis,  and  the  provision  is  continued  in  force  by  the  seotioik 
of  the  act  of  1862,  continuing  in  force  laws  and  usages  relative  to  plead* 
ing  and  practice  in  criminal  actions. 

Ail  Relatino  to  IIanneb  and  Tims  dt  Which  Gabe  shall  be  Ck>ir- 
duoted  and  Tried,  from  its  inception  to  final  judgment  and  ezecution, 
is  generally  embraced  under  the  title  of  praotioe. 

UroH  Writ  of  Habeas  Corpus,  Court  can  not  Dibohaboe  Prisoheb. 
Bekanded  to  Jail  to  await  another  trial,  although  he  has  been  onoe  in 
jeopsrdy  by  reason  of  the  unnecessary  discharge  <d  the  jury  engsged  in 
the  trial  of  his  case,  under  the  Indiana  statute,  which  provides  that  *'no> 
court  or  judge  shall  inquire  into  the  legality  of  any  judgment  or  process- 
whereby  the  party  Is  in  custody,  or  dischsrge  him  when  the  term  of 
commitment  has  not  expired,  •  •  •  upon  a  warrant  issued  •  •  * 
upon  an  indictment  or  information;"  for  the  prisoner  was  still  in  custody 
awaiting  his  trial  under  an  indictment. 

PBmoNER,  though  Once  in  Jeopardy  under  Indiotmeht,  is  Still  nr 
Custody  under  that  indictment  until  the  case  has  been  finally  disposed 
of,  and  he  is  released  by  judgment  of  the  oouxtt 

Pbisoner  Once  in  Jeopardy  may  be  Dtwowaroed  on  Motion  by  the  ooort 
having  jurisdiction  over  the  indictment,  or  he  may  plead  the  jetqpardy  ia 
bar  of  a  sftoond  triaL 

AfFBAL  from  the  Elkhart  court  of  common  pleas.    The  opiii* 
ion  etates  the  case. 

J.  L.  Jemegan  and  T.  O.  BarriBf  for  the  appeUant. 

B.  A.  Biley,  N.  B.  TayloT,  and  J.  Cobum,  for  the  state. 
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By  Court,  Hotsy,  J.  On  the  eleventh  of  October,  1863, 
Fleming  Wright  was  indicted  for  murder  in  the  Elkhart  circuit 
eonrt.  To  this  indictment  he  pleaded  not  guilty,  and  on  the 
fourteenth  of  October  a  jury  was  impaneled  to  tiy  the  chaxge. 
The  trial  progressed  until  the  succeeding  Saturday,  when  the 
court,  holding  that  the  l^gal  term  expired  on  that  day,  and 
being  satisfied  that  tbe  trial  could  not  be  closed  on  that  day, 
diachaxged  the  juiy,  notwithstanding  the  objections  of  the  pris- 
oner,  who  insisted  that  the  trial  should  proceed  to  its  conclu- 
sion. The  court  thereupon  remanded  the  prisoner  to  jail,  and 
ordered  a  venire  de  novo,  returnable  at  the  next  term.  On  the 
twenty-fourth  of  the  same  month,  Wright  applied  to  the  Hon. 
Joseph  H.  Mather,  judge  of  the  court  of  common  pleas,  for  a 
writ  of  habeas  corpus.  The  writ  was  granted,  and  on  the  hear- 
ing, the  foregoing  facts  were  made  to  appear,  and  the  judge  re- 
manded the  prisoner  to  jail,  to  await  his  trial  in  the  dxcuit 
court.  From  the  judgment  remanding  him  to  prison  upon  the 
hearing  of  the  habeas  corpus,  Wright  appeals  to  this  court. 

The  facts  as  presented  by  the  record  require  the  inveetigatioii 
of  two  questions:  1.  What  was  the  effect  of  discharging  the  jury 
by  the  circuit  court  ?  2.  What  is  the  duly  of  a  judge  upon  the 
hearing  of  a  case  under  awrit  of  habeas  corpus^where  the  return 
shows  that  the  applicant  is  held  in  custody  to  answer  an  indict- 
ment? 

1.  The  constitution  of  the  United  States  and  the  constitution 
of  this  state  both  provide  that  no  person  shall  be  put  in 
jeopardy  twice  for  the  same  offense.  Similar  provisions  will  be 
found  in  nearly  all  of  the  constitutions  of  the  respective  states. 
There  is  some  diversity  of  opinion  in  the  decisions  of  the  differ- 
ent courts  as  to  what  amounts  to  being  put  in  jeopardy;  but  we 
are  satisfied  that  the  ruling  of  this  court  in  the  case  of  Wein^ 
worpflin  v.  State,  7  Blatchf .  186,  is  in  accordance  with  reason 
and  the  current  of  authorities. 

Whenever  a  person  shall  have  been  given  in  charge,  on  a 
l^gal  indictment,  to  a  regular  jury,  and  that  jury  unnecessarily 
discharged,  he  has  been  once  put  in  jeopardy,  and  the  discharge 
is  equivalent  to  a  verdict  of  acquittal.  If  a  court  has  the  right 
during  the  trial  capriciously  to  discharge  the  jury,  and  continue 
the  cause  until  the  next  term,  the  liberty  of  those  indicted  for 
offenses  not  bailable  would  be  completely  within  the  hands  of 
the  judge.  He  might  at  every  term  impanel,  dischaige,  and 
continue,  and  thus  rob  the  prisoner  of  his  liberty,  by  prevent- 
ing a  final  investigation.    It  may  be  said  that  such  a  position 
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throws  distrust  upon  judicial  discretion.  We  do  not  wish  to  be 
so  understood.  But  we  can  not  regard  that  rule  as  wise  or  safe 
which  places  arbitrary  or  unguarded  discretion  in  the  hands  of 
any  one  when  it  can  be  reasonably  avoided. 

We  are  aware  that  the  courts  in  New  York  have  gone  to  the 
other  extreme,  and  haye  decided,  in  the  case  of  People  y.  Oreen, 
13  Wend.  65,  that  the  court  might  discharge  the  juiy,  after 
thiriy  minutes'  consultation,  although  the  prisoner  objected; 
that  he  might  be  again  indicted  and  convicted  for  the  same 
offense;  and  that  the  exercise  of  such  discretion,  in  discharging 
the  jury,  could  not  be  reviewed  on  error;  but  with  deference  to 
that  court,  we  can  not  coincide  with  the  learned  judge  who  dc 
livered  that  opinion.  We  think  it  would  be  trusting  unguarded 
power  where  it  might  be  seriously  abused,  and  that  more  espe- 
cially from  the  fact  that  they  deny  the  correction  of  that  abuse 
by  resort  to  the  higher  courts.  The  answer  to  the  first  ques- 
tion, then,  turns  entirely  upon  the  discharging  of  the  jury  with- 
out the  consent  of  the  prisoner.  Was  the  dischaige  necessary 
or  unnecessary? 

Section  832,  2  B.  S.  1852,  p.  113,  authorizes  the  court  to  dis- 
charge the  jury  on  account  of  the  sickness  of  a  juror,  or  other 
accident  or  calamity  requiring  their  discharge,  or  by  consent  of 
both  parties,  or  after  they  have  been  kept  together  until  it  sat- 
isfactorily appears  that  there  is  no  probability  of  their  agreeing; 
but  we  have  been  unable  to  find  any  provision  which  will  per- 
mit the  court  to  discharge  the  jury  for  the  want  of  time  to  try 
the  cause. 

The  counsel  for  the  state  insist  that  the  discharge  was  neces- 
sary, as  the  regularly  allotted  time  for  the  adjournment  of  the 
court  was  about  expiring,  and  as  the  act  of  1863  required  the 
same  judge  to  open  court  in  the  county  of  Lagrange  on  the  suc- 
ceeding Monday. 

By  the  revised  statutes  of  1843,  sec.  826,  p.  733,  it  is  pro- 
vided that  "  if  at  the  expiration  of  the  time  fixed  by  law  for  the 
continuance  of  the  term  of  any  court  the  trial  of  a  cause  shall 
be  progressing,  said  court  may  continue  its  sitting  beyond  such 
time,  and  require  the  attendance  of  the  juiy  and  witnesses,  and 
do,  transact,  and  enforce  all  other  matters  which  shall  be  neces- 
saiy  for  the  determination  of  such  cause;  and  in  such  case,  the 
term  of  said  court  shall  not  be  deemed  to  be  ended  until  the 
cause  shall  have  been  fully  disposed  of  by  said  court." 

In  2  B.  S.  1852,  sec.  32,  p.  21,  a  similar  provision  is  inserted 
in  the  act  oiganizing  courts  of  common  pleas;  but  there  is  noth* 
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ing  said  in  the  roTisioii  in  regard  to  trials  in  the  circuit  court, 
although  the  neceesitj  for  Buch  a  proTision  for  the  business  of 
tiiat  conrt  is  far  greater  than  for  the  former.  The  peculiar 
character  of  criminal  trials,  over  which  the  circuit  courts  have 
exclusiTe  jurisdiction,  demands  a  similar  section,  so  as  to  place 
it  beyond  the  possibiliiy  of  counsel  being  able  to  postpone  the 
execution  of  justice  by  delaying  or  speaking  a  case  into  a  con- 
tinuance. We  think,  then,  it  is  but  reasonable  to  infer  that 
the  failure  to  embody  such  a  section  in  tiie  revised  statutes  of 
1852,  in  relation  to  circuit  courts,  was  a  cams  omissus,  and  that 
being  such,  section  326,  supra,  is  continued  in  force  by  2  E.  S. 
1852,  sec.  172,  p.  383,  which  provides  that  "  the  hiws  and 
usages  of  this  state  relative  to  pleading  and  practice  in  criminal 
actions,  not  inconsistent  herewith,  as  &r  as  the  same  may  oper- 
ate in  aid  hereof,  or  to  supply  any  omitted  case,  are  hereby 
continued  in  force."  The  position  assumed  by  counsel,  that 
section  325  does  not  relate  to  practice,  is  untenable.  All  that 
relates  to  the  manner  and  time  in  which  a  case  shall  be  con- 
ducted and  tried,  from  its  inception  to  final  judgment  and  exe- 
cution, is  generally  embraced  under  the  title  of  practice. 

By  these  provisions,  the  circuit  court  had  the  right  to  oon« 
tinue  the  case  from  Saturday  until  the  following  week,  when  it 
could  have  been  finally  disposed  of;  and  the  discharging  of  the 
jury  without  so  doing  was  unnecessary,  and  equivalent  to  a.  ver- 
dict of  acquittal. 

2.  What  was  the  duty  of  the  judge  upon  the  hearing  of  the 
habeas  carpusT  The  writ  of  habeas  carpus  was  well  known  to 
the  common  law,  and  has  been  regarded  by  English  jurists  as 
one  of  the  greatest  safeguards  to  the  liberty  of  the  subject.  Its 
great  object  is  the  liberation  of  those  who  may  be  imprisoned 
without  just  cause,  and  it  has  been  so  favorably  regarded  in 
this  countiy  that  the  provisions  of  the  English  act,  81  Car.  11.,  c. 
2,  have  been  substantially  adopted  by  the  several  states.  We 
have  even  gone  further,  and  by  the  twenty-seventh  section  of 
the  bill  of  rights  in  our  constitution  provided  that  '*  the  privi- 
lege of  the  writ  of  habeas  corpus  shall  not  be  suspended,  except 
in  case  of  rebellion  or  invasion,  and  then  only  if  the  public 
safety  demand  it.'' 

Although  it  is  the  privilege  of  every  one  who  may  conceive 
himself  illegally  detained  in  custody  to  demand  this  writ  as  a 
matter  of  right,  it  by  no  means  follows  that  the  court  or  judge 
before  whom  the  cause  may  be  brought  can  in  all  cases  investi- 
gate the  merits  of  the  detention;  but  we  will  not  attempt  at 
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this  time  to  draw  the  di£Sctdfc  line  between  thoee  cases  where 
the  judge  may  or  may  not  investigate  the  merits  for  the  porpose 
of  remanding  or  discharging. 

So  far  as  this  case  is  affected  by  that  qnestion,  section  725, 
13  B.  S.  195, 196,  is  sufficiently  explicit  to  meet  it.  That  sec- 
tion reads:  "No  court  or  judge  shall  inquire  into  the  legality 
of  any  judgment  or  process  whereby  the  party  is  in  custody,  or 
discharge  him  when  the  term  of  commitment  has  not  expired, 
in  either  of  the  cases  following:  1.  Upon  process  issued  by  any 
court  or  judge  of  the  United  States,  where  the  court  or  judge 
has  exclusive  jurisdiction;  or  2.  Upon  any  process  issued  on 
any  final  judgment  of  a  court  of  competent  jurisdiction;  or 
d.  For  any  contempt  of  any  court,  officer,  or  body  having 
authority  to  commit;  but  an  order  of  commitment  as  for  a  con- 
tempt, upon  proceedings  to  force  the  remedy  of  a  parly  is  not 
included  in  any  of  the  foregoing  specifications;  4.  Upon  a 
warrant  issued  from  the  circuit  court  or  court  of  common  pleas, 
upon  an  indictment  or  information. 

The  facts  in  this  case  show  that  the  prisoner  was  in  custody, 
awaiting  his  trial  under  an  indictment  for  murder;  and  we  are 
clearly  of  opinion  that  although  the  discharging  of  the  jury  by 
the  circuit  court  was  equivalent  to  a  verdict  of  acquittal,  yet  as 
the  case  was  not  finally  disposed  of,  and  as  there  was  no  release 
of  .the  prisoner  by  any  judgment  of  the  court,  he  must  be 
regarded  as  in  custody  under  the  indictment.  Had  there  really 
been  a  verdict  of  acquittal  rendered  by  the  jury,  without  fur- 
ther action  by  the  circuit  court,  the  judge  of  the  court  of  com- 
mon pleas  could  not  have  discharged  him.  If  he  could  at  this 
stage  of  the  case,  why  not  at  any  other?  Why  not  even  take 
the  case  from  the  hands  of  the  jury  in  the  midst  of  their  in- 
vestigation? Such  is  not  the  object  or  true  meaning  of  our 
act  of  habeas  corpus:  See  State  v.  Sheriff^  of  Middlesex^  8  Green, 
68;  Johnson  v.  United  States,  8  McLean,  89.  In  the  case  of 
CommonweaUh  v.  Deacon,  8  Serg.  &  B.  73,  the  prisoners,  Boose- 
velt  and  Eddy,  were  indicted  for  forgery,  acquitted  on  some 
of  the  counts  of  the  indictment,  and  upon  the  others  the  jury 
&iled  to  return  a  verdict.  The  mayor's  court  committed  them 
for  trial  on  these  counts,  and  the  question  as  to  the  legality  of 
their  commitment  was  raised  by  habeas  corpus.  The  court,  in 
delivering  the  opinion,  said:  "The  indictment  is  still  pending 
in  the  mayor's  court.  No  judgment  has  been  given  on  the  ver- 
dict, nor  do  we  know  what  judgment  will  be  given.  But  we 
know  that  the  mayor's  court  has  jurisdiction  over  the  offense 
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irith  which  the  prisoners  are  chaiged,  and  if  tfaej  shoold  gi^e 
4U1  erroneous  jadgment,  remedy  may  be  had  by  writ  of  error, 
which  will  brbig  the  case  properly  before  vm"  Prisoners  re- 
manded. 

The  jodge  of  the  court  of  common  pleaa  was  compelled  by 
etatnte,  upon  the  petition,  to  award  the  writ,  bat  upon  the 
retom  of  the  facts  aboye  set  forth,  it  was  his  duly  to  remand 
tiie  prisoner  to  the  dronit  conrt  He  has  done  so.  That  court 
has  still  jurisdiction  over  the  prisoner,  and  may  discharge  him 
on  motion,  or  he  may  plead  the  discharge  of  the  jury  in  bar  to 
a  second  trial:  CommonweaUh  v.  Clue,  8  Bawle,  601;  TFeiniOfp- 
flin  T.  Staie,  7  Blaokf .  IM. 

The  judgment  is  affirmed,  with  costs. 


What  Facxb  Subtadi  Plsa  or  Tobmea  Aoquiral  oa  Oor?ionov  aie 
^iacawMd  in  tho  note  to  SoberU  ▼.  State,  58  Am.  Deo.  685-540. 

What  Conirm'UTiH  Jbopabdy:  See  this  sabjeot  diionMed  in  the  note  to 
State  ▼.  JieKte,  21  Am.  Deo.  505,  and  aothoritiee  referred  in  the  note  to  i2!ofr> 
trU  T.  Staie^  58  Id.  537. 

DiBOHABeX  OF  JUBT  WRBOUT  LlOAL  JOBKIVICAnOV  AOQURB  PUSOVia: 

WiUiamt  ▼.  CammoHweaUh,  44  Am.  Deo.  403;  Makalaw.  State,  31  Id.  501; 
Imt  a  diaehazge  of  a  jniy  nnder  a  void  indietment  is  no  ground  for  the  prit- 
oner'e  leleaM:  StaU  v.  Saif,  33  Id.  00.  The  prinoipal  case  ia  dted  to  the 
point  that  a  joopaidy  oooors  when  the  priaoner  haa  been  given  in  eharge  on  a 
legal  indictment  to  a  r^golar  Jury  which  liaa  been  nnneoeaHyily  diaehaiged 
without  rendering  a  verdict:  Miller  v.  State,  8  Ind.  327;  Meeae  v.  State,  LL 
416;  Morgan  ▼.  State^  13  Id.  216;  Joy  v.  State,  14  Id.  146;  State  v.  Walker,  26 
Id.  350;  Loifg  ▼.  People,  8  Brad.  App.  106;  People  v.  WM,  38  OaL  478.  But 
where  the  Jury  haa  been  neceaMtfily  diaoharged,  the  priaoner  haa  not  been 
once  in  jeopardy,  bnt  may  be  again  put  upon  triaL  So  the  diaoharge  of  the 
jury  after  a  protracted  deliberation,  because  of  their  inability  to  agree,  will 
not  release  the  priaoner  from  a  second  trial:  State  v.  Ndoom,  26  Ind.  368,  cit- 
ing the  principal  case. 

Ov  Fa^«»a<«  Cqbpob,  Couet  oak  hot  Disohabok  Pboonxb  Still  » 
CosTODT,  although  he  haa  been  once  in  jeopardy.  The  principal  case  is  cited 
to  this  point  m  WetUworth  ▼.  A  kxamder,  66  Ind.  41 ;  ^  parte  McLaagkUn,  4 1 
CaL  220.  The  court  can  not  go  behind  a  judgment  to  inquire  into  the  legal- 
ity of  an  imprisonment:  Bell  v.  State,  45  Am.  Dec.  130;  Commontpealth  v.  Lecky, 
26  Id.  37;  nor  can  it  inquire  into  the  guilt  or  innocence  of  a  prisoner  in  custody 
imder  an  indictment:  People  v.  McLeod,  37  Id.  328,  and  note,  364, 365.  MUler 
v.Snifder,  6  Ind.  4,  held  that  upon  habeeu  corpus  the  court  might  inquire  into 
the  jurisdiction  of  the  court  by  whose  sentence  a  prisoner  is  detained,  distin* 
gnishing  the  principal  case  as  not  even  analogona,  for  in  that  case  the  judg- 
BMnt  under  which  the  prisoner  waa  held  was  voidable  merely,  and  not  void, 
as  where  the  court  has  no  jurisdiction. 

CoKTiKVATiOH  OF  TiBM  or  CisouiT  Ck>UBT  OF  IiTDiANA:  See  Addmgtom  v. 

WUeon,  aate,  p,  SI.    In  ^rid^eii»ter  v.  ^ri<^«tMi<er,  62  Ind.  84,  the  priadpal 

caae  ia  cited  to  the  point  that  a  trial  commenced  during  a  term  ol  a  ciroait 

may  be  cootinued  beyond  the  term  if  necessaiy  to  oompleto  the  trial. 
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In  Morgan  v.  StcUe,  12  Id.  450,  it  waa  held  that  where  a  circuit  judge  ad- 
V)unied  his  court  before  the  end  of  the  term  without  giving  his  reasons,  a» 
required  by  statute,  it  would  constitute  a  discontinuance  of  the  oaosa  on 
trial,  distinguishing  the  principal  case  with  respect  to  the  point  that  the  dr^ 
mit  court  may  continue  its  sitting  until  a  caso  on  trial  before  it  Is  folly  da» 
terouned* 


Tabeb  v.  Hutbon. 

[5  IXSXAVA.  823.] 
IfEBB    IXTBODUOTION    OF    EVIDENCE    IN    DeVENBE  OF  AonON  OF  TBSlPi 

can  not  be  considered  in  aggravation  of  damages,  no  matter  Ux  what 
purpose  it  was  offered. 

Ebboneous  Befusal  of  iNSTBUonoN  IS  NOT  Gbound  fob  Rbvebsal  whea 
the  court  has  virtually  given  it  in  other  instructions. 

Objection  that  Instbuctions  webe  not  Reduced  to  Wbitino  come* 
too  late  in  the  appellate  court  when  the  law  does  not  require  the  court  to 
reduce  its  charges  to  writing  unless  requested  to  do  so  by  a  party,  and 
no  such  request  was  made,  and  no  objection  interposed. 

PuNiTOBY  DAiiAOES  ABE  NOT  TO  BE  AwABDED  IN  CiviL  SuiT  for  torts  pun- 
ishable criminally,  for  one  is  not  to  be  punished  twice  for  the  same 
act. 

GOMPENSATOBT  DAMAGES  OnLY  ABB  TO  BE  AWARDED  IN  TbBSPAEB  FOB  AS- 
SAULT AND  BATTEBTy  foT  the  defendant  is  liable  to  indictment  for  the 
offisnae. 

OOMPENSATOBY  DAMAGES  DT  TBESPASS  FOB  ASSAUIA  AND  BaTTEBY  are  DOt 

confined  to  the  plaintiff's  actual  pecuniary  loss,  but  the  jury  may  con- 
sider every  circumstance  of  the  act  which  injuriously  affected  the  plaint- 
iff, not  only  in  his  property,  but  in  his  person,  his  peace  of  mind,  and 
his  individual  happiness. 
WsALTH  OF  Defendant  n  not  to  be  Oonhidebed  in  awarding  oompeoaatoiy 
damages. 

AspBAL  from  the  OasB  drcnit  oourt  The  opmion  stateB  the 
oaae. 

D,  2>.  Pratt,  for  the  appeUani. 

H.  P.  Biddle,  L.  OhamberMn,  and  B.  W.  Peters,  for  the  ap- 
peUee. 

By  Court,  DAVisoHy  J.  Trespass  by  Hutson  against  Taber. 
The  declaration  contains  four  counts;  the  three  first  for 
assault  and  batteiy  and  for  false  imprisonment,  and  the  fourth 
for  an  assault  and  batteiy.  Plea,  the  general  issue.  Verdict 
for  the  plaintiff  of  six  hundred  dollars.  New  trial  refused,  and 
judgment  for  the  plaintiff. 

During  the  trial  it  was  proved  that  Taber  committed  an  aa» 
sault  and  battezy  on  Hutson,  and  also  oharged  him  before  the 
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major  of  Logansport  with  haTing  stolen  and  concealed  in  his 
house  eight  hundred  dollars,  the  property  of  Taber;  upon  which 
charge  Hutson's  house  was  searched  without  finding  the  money, 
and  he  himself  was  imprisoned  in  the  county  jail. 

Thereupon  Taber  produced  eyidence  tending  to  show  that  on 
a  previous  occasion  Hutson's  house  had  been  searched  by  an 
officer  of  the  law,  upon  a  charge  of  stolen  property  being  thacfdn 
concealed.  To  the  introduction  of  this  evidence  Hutson  as- 
sented, but  Taber,  when  it  was  given,  disavowed  any  purpose  to 
impugn  Hutson's  character;  its  object  being  to  show  that  he 
was  under  suspicion  of  dishonesty,  and  that  on  that  account 
Taber  was  justified  in  proceeding  on  less  evidence  than  would 
be  required  to  charge  one  who  had  always  stood  fair  in  the  com- 
munity. But  in  connection  with  this,  it  was  shown  that  such 
previous  search  did  not  result  in  finding  the  property  sought; 
nor  was  the  search  directed  against  Hutson's  premises  on  sus- 
picion that  he  himself  was  in  possession  of  the  lost  property; 
but  that  it  had  been  stolen  by  another  person,  who  was  at  the 
time  stopping  with  him. 

The  evidence  rehitive  to  the  previous  search  was  commented 
upon  by  the  plaintLff 's  counsel,  in  his  argument  to  the  jury,  as 
showing  a  continuous  malice  on  the  part  of  Taber  towaids 
Hutson,  and  as  adding  insult  to  injury. 

In  relation  to  this  branch  of  the  case,  the  defendant  moved 
the  court  to  instruct  the  jury  that  **  the  fact  of  Taber  having  on 
this  trial,  while  disavowing  any  purpose  to  blacken  Hutson's 
character,  introduced  evidence  tending  to  show  that  his  premises 
were  upon  another  occasion  searched  by  an  officer,  as  extenu* 
ating  Taber^s  conduct  for  making  the  search  in  question,  is  not 
to  be  considered  by  the  jury  as  aggravating  the  present  wrong 
complained  of;  such  course  in  his  defense,  taken  with  Hutson'a 
consent,  gives  him  no  title  to  increased  damages." 

This  instruction  was  refused.  We  think  it  was  pertinent  to 
the  case,  and  involved  a  proper  direction  to  the  jury.  The 
mere  introduction  of  the  evidence,  no  matter  what  Tabcor's  pur- 
pose may  have  been  in  offering  it,  could  not  properly  be  con- 
sidered in  estimating  the  damages.  StUl  the  refusal,  though 
erroneous,  can  not  be  allowed  to  reverse  the  judgment;  because 
the  court,  in  its  charge,  virtually  covered  the  ground  assmoed 
by  the  refused  instruction.  The  jury  were  explicitly  told  that 
"  if  they  should  find  Taber  guilty,  the  damages  assessed  by  them 
must  be  based  alone  on  the  trespass  and  false  imprisonment 
alleged  in  Hutson's  declaration,  and  the  violent  matters  of 
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aggravation  immediatelj  consequent  thereon.**  This  chazge  wae 
deliveied  withoat  being  reduced  to  WTitingy  and  for  that  reason 
it  is  said  to  be  objectionable.  We  think  differentlj.  The  law 
in  force  when  the  instruction  was  given  did  not  require  the 
court  to  reduce  its  charges  to  writings  unless  requested  to  do  so 
by  a  parly  to  the  suit.  In  the  present  case  no  such  request 
appears  to  have  been  made;  nor  was  the  charge  objected  to  in 
the  court  below  because  it  was  given  orally;  and  sucli  objection 
being  first  made  in  this  court  comes  too  late:  B.  S.  1848,  o.  40, 
sec.  826. 

At  the  plaintiff's  request,  the  court  instructed  that  **  in  giving 
exemplary  damages,  it  is  proper  for  the  jury  to  consider  the 
wealth  of  the  defendant,  and  if  they  find  him  to  be  a  wealthy 
man,  they  may  increase  the  ezemplaxy  damages,  because  what 
would  toid  to  repress  injury  and  outrage  in  a  poor  man  might 
have  no  such  efibct  in  a  man  of  wealth;  and  it  is  the  true  policy 
of  the  law  in  such  cases  not  only  to  give  compensation  for  the 
actual  loss,  but  to  give  such  additional  damages  as  will  tend  to 
prevent  such  conduct,  and  give  peace  and  securily  to  private 
rights  and  the  community  in  general."  Upon  the  subject  of 
this  instruction,  the  authorities  are  numerous,  but  not  uniform. 
They  are  principally  cited  in  2  Greenl.  Ev.,  sec.  268,  note  2; 
also  in  Sedgwick  on  Damages,  88  et  seq. 

Mr.  Oreenleaf  lays  down  the  rule,  that  *'  damages  should  be 
precisely  commensurate  with  the  injury;  neither  more  nor  less." 
But  Mr.  Sedgwick  says  that  **  whenever  the  elements  of  fraud, 
malice,  gross  negligence,  or  oppression  mingle  in  the  controversy, 
the  law,  instead  of  adhering  to  the  system,  or  even  the  language 
of  compensation,  adopts  a  wholly  different  rule.  It  permits 
the  jury  to  give  what  it  terms  punitory,  vindictive,  or  exemplary 
damages;  in  other  words,  it  blends  together  the  interest  of  so* 
dety  and  of  the  aggrieved  individual,  and  gives  damages  not 
only  to  recompense  the  sufferer,  but  to  punish  the  offender." 
These  authors  support  their  respective  positions  with  great  abil- 
ity. But  it  seems  to  us  that  the  rule  laid  down  by  either  is  not 
applicable  to  the  case  presented  by  this  record.  Where  the  de- 
fendant is  sued  for  the  commission  of  a  tort,  such  as  slander, 
an  offense  not  the  subject  of  criminal  punishment,  the  rule  that 
gives  damages  **  to  punish  the  offender''  may,  with  some  degree 
of  propriety,  be  applied,  because  it  is  the  only  mode  in  which, 
by  public  example,  the  various  rights  in  communily  to  personal 
secoxiiy  and  private  property  can,  under  the  sanction  of  law,  be 
protected  from  injury  and  outrage.    In  such  a  case,  there  is 
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madom  in  permittiiig  a  jniy  to  ''blend  together  the  inteieBt  of 
iKXsieij  and  of  the  aggrieyed  indiyidnal." 

Bnt  there  is  a  ohfiB  of  offenaee  the  oommiflsion  of  which,  in 
addition  to  the  civil  remedy  allowed  the  injured  parly,  snbjects 
the  offender  to  a  stato  proeeontion.  To  this  daaa  the  case  under 
<»iifiid6ration  belongs;  and  if  the  principle  of  the  instmotion  be 
ooneot,  Taber  may  be  twice  pnniahed  for  the  same  assault  and 
batteiy.  This  would  not  accord  with  the  spirit  of  our  institu- 
tions. The  constitution  declares  that "  no  person  shall  be  twice 
pot  ill  jeopardy  for  the  same  oflbnse;"  and  though  that  proTision 
may  not  relate  to  the  remedies  secured  by  dvil  proceedings,  still 
it  senree  to  illustrato  a  fundamental  principle  inculcated  by 
eveiy  well-rognlated  system  of  goremment,  yis.,  that  each  viola- 
tion of  the  law  should  be  certsinly  followed  by  one  appropriate 
pcmishment,  and  no  more. 

The  stete  has  undertalcen  to  vindicate  her  own  wrongs;  and 
«an  there  be  any  valid  reason  why  such  vindication  should  be 
file  result  of  a  suit  in  favor  of  a  private  individual?  It  matters 
little  to  the  ofBander  what  be  the  form  in  which  he  pays  the 
pemdty,  so  that  he  pays  but  once;  but  the  rules  of  pleading  and 
efidenoe  do  not  permit  a  judgment  like  the  present  to  be  set  up 
«B  a  bar  to  a  stete  prosecution.  Hence  the  defendant  still 
lemains  liaUe  to  be  tried  and  convicted  for  a  public  offense. 
Though  liable  to  be  punished,  a  criminal  proceediog  may  not, 
it  is  true,  be  instituted  against  him;  but  that  contingenqf  does 
not  afGoct  the  principle  involved,  because  the  penalty  which  he 
has  incurred  belongs  to  the  stete,  and  her  failure  to  sue  for  it 
would  furnish  no  reason  for  its  recovery  in  this  action. 

We  are  advised  that  the  view  just  taken  is  in  conflict  with 
ievend  decisions  entitled  to  grave  consideration;  but  the  mors 
leoent  adjudications  on  this  subject  evidently  lean  against  the 
rale  in  Sedgwick,  so  far  as  it  idlows  damages  in  civil  suite  by 
iray  of  punishing  the  defendant  for  oflbnses  punishable  crimi- 
nally. 

WhUney  v.  EUdhcock,  4  I>enio,461,  was  trespass  for  an  assault 
and  batteay  committed  under  circumstances  of  great  aggrava- 
tion. The  court  below  charged  the  jury  that  they  had  a  right 
to  render  a  verdict  for  an  amount  beyond  the  actual  damages 
proved,  and  that  they  were  at  liberiy,  if  they  pleased,  to  give 
exemplazy  damages.  This  instruction  was  held  erroneous  by 
the  supreme  court  So  in  Auttm  v.  WHson^  4  Cush.  278,  which 
wu  an  action  for  a  libel,  the  court  say:  "  If  ezemplaxy,  vindic- 
tive, or  punitive  damages  can  ever  be  legally  awarded  ss  an 
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example  to  deter  others,  or  as  punishment  of  the  defendant, 
they  can  not  be  recovered  in  ah  action  for  an  injury  which  is 
also  punishable  by  indictment,  as  libel  and  assault  and  battery. 
If  they  could  be,  the  defendant  might  be  punished  twice  for  the 
same  act."    See  also  9  Law  Bep.  529  et  seq. ;  10  Id.  238. 

These  decisions,  in  our  opinion,  inyolye  a  correct  principle, 
and  we  are  inclined  to  foUow  them.  Taber  was  liable  to  indict- 
ment for  the  assault  and  battery  chazged  in  this  action,  and 
damages  could  not,  therefore,  be  given  beyond  a  compensation 
for  the  phuntiff 's  injuiy.  He  was  not,  it  is  true,  "  confined  to 
the  proof  of  actual  pecuniazy  loss;  the  juiy  might  have  taken 
into  consideration  eyery  cirotmistance  of  the  act  which  injuri- 
ously a£E6cted  the  plainti£f,  not  only  in  his  property,  but  in  his 
person,  his  peace  of  mind — in  short,  his  individual  happiness." 
But  we  think  the  jury  had  no  right,  as  charged  by  the  circuit 
court,  **  to  giye  sudh  additional  damages  as  would  tend  to  pre- 
yent  such  conduct,  and  giye  peace  and  securily  to  private  rights 
and  the  communily  in  general."  Nor  could  they,  in  estimating 
the  damages,  regard  the  wealth  of  the  defendant,  because  that 
circumstance  was  wholly  unconnected  with  the  o£fense,  and 
could  not  be  considered  in  the  way  of  recompense  for  the  injury. 

We  are  of  opinion  that  the  instruction  was  erroneous,  and 
may  have  misled  the  jury.    The  judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs.    Oause  remanded,  etc. 

Stuabt,  J.,  having  been  concerned  as  counsel,  was  absent. 


EZEMPLABT    DaMAOBS    IflAY    BE    AWABDED  WHXIT  TOBT  18  FbAVDUUBHT, 

Maucious,  or  Dxlibebatx  and  Aggbavatid:  See  MUbwm  ▼.  Beaeh^  66 
Am.  Dec.  91;  AferriU  v.  Tarif  Mfg,  Co.,  27  Id.  682;  Hairhar  v.  DemaU,  62 
Id.  670;  note  to  Atutin  v.  WUaon,  60  Am.  Deo.  767. 

Allowakgb  or  Exkmflaby  Damages  roR  Gbdonal  Torxb. — ^Thia  subject 
is  discuBsed  at  length  in  the  note  to  Austin  v.  WiUon^  60  Am.  Dec.  770-77.% 
where  the  principftl  case  ie  commented  upon  as  a  leading  aathority;  bat  the 
prepondenmoe  of  authority  found  to  be  in  favor  of  exemplaxy  damages  in 
in  such  cases.  The  principal  case  is  cited  to  the  point  that  one  liable  to 
oriminal  prosecution  for  an  offense  is  not  liable  to  vindictive  damages  in  a 
civil  action  for  the  same  offense,  in  StrvbU  v.  Nodtoift,  11  Ind.  6<S:  Bvtler  v. 
Mereer,  14  Id.  479;  NogMinuxn  v.  Bickertf  18  Id.  361 ;  Bmnphriea  v.  Johnson^ 
20  Id.  193;  Steuxari  v.  Maddox,  63  Id.  66;  and  see  Nof  v.  Bffers,  13  Id.  413. 
And  in  Koemer  v.  Oherly,  66  Id.  286,  287,  it  was  cited  and  rel*«d  upon  to 
this  effect,  notwithstanding  a  statute  authorized  exemplary  damages  for  such 
a  tort.  Brown  v.  Swin^ord,  44  Wis.  288,  holds,  contrary  to  the  principal 
case,  that  the  awarding  of  exemplary  damages  in  case  of  a  tort  criminally 
punishable  is  not  in  violation  of  the  constitutional  provision  that  no  person 
shall  be  twice  put  in  jeopardy  for  the  same  offense.  When,  however,  the 
defendant  is  sued  for  a  tort  that  ii  not  the  subject  of  oriminal  jurisdictioii, 
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the  jury  may  give  ponitorj  damages  whenever  the  elements  of  hand,  malice, 
groea  negligence,  or  oppreaion  mingle  in  the  traneaotion.  The  principal  caae 
is  cited  to  this  point  in  (Tuanf  ▼.  i^itft,  11  Ind.  159;  MUUmmv.  Hoehy  17  Id. 
228;  Sangtier  v.  Prather,  34  Id.  606;  Moon  v.  Cram,  43  Id.  34;  Meifer  ▼. 
B<^ng,  44  Id.  239. 

WKAI.TH  OF  DkFSNDANT,  AdMISSIBXUTT  OF,  IS  ESTIMATIirO  CONPIKBATDRT 

Damaofs.-  See  Meyera  v.  Malcolm,  41  Am.  Dec.  744;  Orable  v.  Margraioe^  38 
Id.  88,  and  cases  cited  in  the  note. 

PXACK    of    MiHD    Aim    InOITIDUAL    HAPPIHltSS,    COKSIDXIUTION    OF,  n 

EncmATiNO  Damaoss  in  trespass  for  assanlt  and  battery.  The  principal 
esse  is  cited  to  the  point  that  in  assessing  damages  in  actioDS  for  bodily  in- 
joiiea,  the  jary  may  consider  the  mental  solfering  and  the  loss  of  peace  of 
mind  and  individnal  happiness  occasioned  by  the  injury,  in  Cox  ▼•  Vander- 
Ueed,  21  Ind.  164;  Morely  ▼.  Dunbar,  24  Wis.  180.  In  Kepler  ▼.  Aifer,  48 
Id.  500,  it  is  said  that  neither  the  principal  case  nor  Cox  ▼.  Va$iderkleedt 
supra,  warrant  an  instmction  that,  in  estimating  damsges,  the  jury  may 
ooDsider  injury  to  reputation  or  character  in  case  of  an  assault  and  battery, 
and  there  is  no  authority  to  this  effect.  And  the  court,  in  Wright  ▼.  Comp- 
Cm,  53  Id.  342,  citing  tiie  principal  case,  says:  "  Imaginary  suffering  and 
&ttcifnl  anxiety  of  mind  would  not  he*groilDd,foir  d&nages;  but  suffering  and 
anzie^  of  mind  caused  by  corporal  injuries  ma7i:i^;coo|idpMid  b^  tl|e  jury'' 
in  estimating  the  amount  of  damages."  The  wounded  feelings  oi  a.paiipbli  > 
are  not  to  be  considered  in  suing  for  an  assault  upon  his  child:  Conoden  v. 
Wrighif  35  Am.  Dec  633,  and  note  citing  prior  cases. 

BSFUBAXi  OF  iKSTBITOnON  VCBTOALLT  GlVXV  IN  OtHXE  lH8TRUCnON8  No 

Obouvd  fob  Rxvxbsal:  See  MuhuU  Bttfety  Ins,  Co,  ▼•  CoAcn,  43  Am.  Dec 
341;  James  y.  FvJUrod,  55  Id.  743.  The  principal  case  is  cited  to  this  point 
in  Ewing  v.  Cray,  12  Ind.  70.  So  of  a  refusal  when  the  appellant  is  not  in- 
jured thereby:  Union  Bank  ▼.  Plantenf  Bank,  31  Id.  113. 

Rous  OF  Ck>UBT  A8  TO  Instbuctionb. — Where  requested  instructions 
have  not  been  furnished  to  opposite  counsel,  according  to  rule  of  court,  it  is 
not  error  to  refuse  them:  Eamea  y.  Stanffer,  53  Am.  Dec  408. 

QBjaonoHB  TO  Irbtbuotiohs  must  bi  Tdixly:  See  Andemm  y.  HiU^  51 
Am.  Dec  130L 


GiLiiENWAXEB  V.  Madibon  aio)  Indianapoub  Rail- 

BOAD  Company. 

[6  ISDUITA,  839.1 

Cabkful  8xLscno5  of  SsEyABTS  with  Rxfibxvcx  to  Skixj.  avd  Com- 
rsnoiGB  by  a  imilroad  company,  and  the  occurrence  of  a  n^ligent  aol 
without  its  ssnction,  will  not  relieye  it  from  liability  for  injury  suffered 
by  a  passenger  from  such  negligent  act. 

OOMMOH    fJAmtTraa    OF    PASBBlfOlBS    EhOAOB    NOT   OnLY    FOR   Ck>MFFTBin 

Skill  of  their  employees,  but  for  its  faithful  and  continued  application. 

Nkolioeht  Act  or  Omission  of  Aobnt  or  Sxrvant  u,  as  to  Pubuo^ 

Emplotkb's  Act,  whether  the  employer  be  a  natural  or  an  artifioia] 


Common  CARBntia  of  PAanNOKBs  abb  Liabui  fob  Utmost  Cabb  oir  V\ 
Cautious  Pbbsohs. 


•  • 


•  I 


« 


•   f 
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Bailboad  Companibs  abx  not  DisnNOiTiBHXD  FROM  Staob  GoMPAims  i» 
the  degree  of  diligence  required  and  the  extent  of  liabUity  inoarred. 

PUBLXO    POLIOT   DXKAKDS  THAT   IiAW  SHOULD  BB  APPUBD  AS   BlOIDLT  TO- 

Bailboad  Companibs  as  to  any  other  speoieB  of  passenger  carriers. 

Faos  that  Pbbson  TRAVBLnro  on  Bailboad  Paid  No  Fabb  makes  no- 
di£ferenoe  as  to  the  liability  of  the  company  for  the  negligence  of  their 
■ervaats. 

Oabpbrtbb  Ejiplotbd  bt  Bailboad  Comfant  in  Buildino  Bbidob  ib- 
HOT  Fbllow-sbrvant  of  those  employed  in  the  management  of  the  com- 
pany's train,  while  traveling  on  sach  train  by  direction  of  the  company^ 
in  OTder  to  assist  at  another  place  in  loading  bridge  timbers;  and  if  hm- 
Is  injured  doring  the  journey  by  the  n^ligence  of  such  empk^yees,  tha 
company  is  liable  to  him  as  to  a  passenger  and  stranger. 

(hn  is  not  Fbllow-sbrvant  Who  Has  Ko  Pabtioipation  in  Ddtibs  th» 
neglect  of  which  contributed  to  the  injury  complained  of,  but  whose- 
duties  belong  to  a  distinct  department;  and  for  such  injury  the  employer 
will  be  liable  as  to  a  stranger. 

AppBALfrom  the  JeffjpzBpi^  xBXoqit  coiirt    The  opinicm  state* 

*  **0;  tf.  SHevens^ 'for  the  appeUant. 

•T.  O.  Mainhall  and  W.  M.  Dutm,  for  the  appeUeea. 

By  Oourty  SruABTy  J.  Trespass  for  injiiriea  reoeiTed  cut 
board  the  defendants'  cars.  After  setting  out  snndiy  intro- 
dnctoxy  matters,  the  plaintiff  alleges  that  in  May,  1861,  the- 
railroad  company  employed  him  to  frame  and  build  a  bridge  on 
their  road  across  Sugar  creek;  that  while  engaged  in  the  work,, 
the  company  directed  him  to  proceed  on  their  cars  to  Green- 
wood, and  assist  in  loading  timbers  for  the  bridge;  that  while 
thus  on  their  cars  as  directed,  the  defendants  so  carelessly 
managed  and  ran  the  same  that  they  were  thereby  thrown  off 
the  track  down  a  bank,  by  means  of  which  his  right  hand  waa 
fractured  and  permanently  injured,  so  as  foreyer  to  disable  hiitt 
from  pursuing  his  business  of  house-cazpenter,  etc.  The  dam- 
ages are  laid  at  ten  thousand  dollars. 

The  company  filed  five  pleas.  The  first  was  the  general  issue.. 
The  second  and  fourth  pleas  are  in  substance  the  same,  admit- 
ting the  plaintiff's  injury,  and  that  it  was  done  on  their  cars  a» 
alleged  by  the  carelessness  of  the  servants  of  the  company  hav- 
ing charge  of  the  train;  but  that  said  servants  (conductor  and 
engineer)  were  competent  and  skillful,  etc.,  and  that  the  neg- 
ligence, etc.,  were  wholly  unauthorized  by  and  entirely  without 
the  leave,  sanction,  or  consent  of  the  defendant.  The  fourth 
plea  contains  an  additional  averment,  that  at  the  time  when,  etc.  ^ 
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{he  plftJTtHff  ygfsa  also  the  serauit  of  the  company.  The  third 
and  fifth  pleas  are  in  sahstance  the  same  as  the  second,  "with 
the  additional  ayennent  that  the  company  had  nsed  leasonable 
diligence  in  the  selection  of  its  said  servants.  Qeneial  de- 
murrer to  each  of  the  special  pleas  overruled,  and  judgment  on 
demnrrer  for  the  company.  The  sufficiency  of  these  pleas  to 
har  the  plaintiff's  action  is  the  only  question  presented. 

The  position  assumed  in  the  second,  third,  and  fifth  pleas  is 
tacitly  abandoned  in  the  argument.  That  the  negligent  act  vraa 
done  without  the  sanction  of  the  company,  or  that  their  serranta 
were  carefully  selected  with  reference  to  their  competence,  did 
not,  either  singly  or  colleotiyely,  constitute  a  bar  to  the  action. 
It  is  in  vain  that  the  person  emj^oyed  is  skillful  if  he  neglect  to 
use  that  skill.  Public  cazziers  of  passengers  not  only  engage 
for  the  competent  skill  of  their  employees,  but  for  its  faithful 
and  continued  application:  Story  on  Agency,  sec.  452;  1  Bla. 
Ckun.  432,  note;  Siohes  t.  SdUonsiaU,  13  Pet.  181.  The  servania 
of  a  corporation  are  no  more  and  no  less  than  the  servants  of 
natural  persons.  'Whatsoeyer  is  negligently  done  or  omitted  is, 
as  to  the  public,  the  employer's  act.  Whether  the  employer  be  a 
natural  or  artificial  person  ican  make  no  difference.  For  serv« 
ants  and  agents  are  but  the  means  employed,  and  what  they  do 
the  mode  of  action  of  the  employer  for  the  time  being.  It  would 
be  dangerous  in  the  extreme  to  apply  one  rule  to  corporations 
and  another  to  individuals.  As  to  passenger  carriers  by  stage, 
the  law  is  well  settled:  they  are  liable  for  the  utmost  care  of 
very  cautious  persons:  Barker  v.  Edvena,  17  Johns.  234  [8  Am. 
Dec.  303];  Stoiaea  t.  SaUonstaU,  supra.  Bailroad  companies  are 
not  to  be  distinguished  from  stage-coach  proprietors  in  the  de- 
gree of  diligence  required  and  the  extent  of  liability  incurred. 
"If  eyen  disobedience  of  a  servant  could  be  set  up  by  a  railroad 
company  as  a  defense,  when  charged  with  negligence,''  the 
remedy  of  the  injured  party  would  in  most  cases  be  illusive  and 
the  dajiger  to  the  public  enhanced.  The  disobedience  of  orders 
ol  the  servant  intrusted  is  the  ^psa  negligentia  which  produces 
the  mischief:  Philadelphia  etc.  B.  B.  Co.  t.  Derby,  14  How.  468. 
The  same  considerations  of  public  policy  demand  that  the  law 
should  be  applied  as  rigidly  to  railrocui  companies  as  to  any 
other  .species  of  passenger  carriers.  Nor  does  it  make  any  dif- 
ference as  to  the  liability  of  the  company  for  the  negligence  of 
their  servants  that  Oillenwater  was  traveling  on  the  road  at  the 
time  paying  no  fare.  So  was  Derby  in  the  case  above  dted: 
FkUadeljMa  etc.  B.  B.  Co^  v.  Derby,  eupra. 
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The  demurrers  to  tlie  second,  third,  and  fifth  pleas  were  well 
taken,  and  should  have  been  sustained. 

The  whole  case,  then,  turns  on  the  additional  ayerment  in 
the  fourth  plea.  That  averment  is,  that  the  persons  by  whose 
negligence  the  injury  was  produced  were  the  fellow-servants 
of  the  plaintiff,  engaged  in  the  same  general  employment, 
and  it  is  therefore  contended  that  he  had  no  recourse  on  the 
common  employer.  In  support  of  this  position,  Angell  ou 
Carriers,  663,  and  some  late  decisions  not  yet  officially  reported, 
are  cited. 

To  properly  appreciate  the  doctrines  advanced  by  text-writers, 
it  is  often  necessary  to  go  back  to  the  authorities  on  which  they 
rely.  And  this  is  more  especially  advisable  if  the  questions  ai-e 
new  or  the  authorities  conflicting.  As  the  question  raised  is 
new  in  this  state,  and  of  vast  importance  in  itself,  it  will  be  safer 
to  go  back  at  once  to  the  leading  cases.  Those  chiefly*  relied 
upon  by  Angell  are  PrieMey  v.  Fowler,  3  Mee.  &  W.  1 ;  Farwell 
V.  Boston  d  Worcester  R.  It.  Corp.,  4  Met.  49  [38  Am.  Dec.  339]; 
Murray  v.  South  Carolina  B,  B,  Co,,  1  McMull.  385  [36  Am. 
Dec.  268]. 

The  facts  in  PriesUey  v.  Fowler,  supra,  were  these:  Fowler 
directed  Priestley,  his  servant,  to  accompany  and  assist  A., 
another  of  Fowler's  servants,  in  a  van  conducted  by  A.,  and 
containing  goods  carried  for  hire.  The  van  was  overloaded  and 
broke  down,  casuing  serious  injury  to  the  plaintiff.  The  ground 
of  recovery  set  up  by  Priestley  was  the  want  of  proper  care  in 
loading  the  van.  The  English  court  of  exchequer  held  that 
there  was  no  right  of  action,  "  because,"  in  the  language  of  the 
court,  **  of  the  inconvenience  and  absurdity  which  would  flow 
from  such  a  principle."  One  of  the  examples  of  its  absurdity 
put  by  the  court  is  that  a  master  would  be  liable  to  his  servant 
for  the  negligence  of  a  co-servant,  the  chamber-maid,  if  she 
put  him  into  a  damp  bed. 

Whatever  may  be  thought  of  the  argument  or  the  illustration, 
the  case  at  bar  is  so  clearly  distinguishable  from  that  as  scarcely 
to  need  analysis.  Priestley  and  his  co-servant,  the  conductor 
of  the  van,  were  intimately  associated  in  the  business  intrusted 
to  them  by  the  common  employer.  Priestley  must  have  been 
aware  of  the  capacity  of  the  van;  indeed,  the  presumption 
seems  to  be  that  he  had  assisted  in  overloading  it — at  least  to 
the  extent  of  riding  in  it.  And  the  doctrine  growing  out  of 
the  facts  of  the  case  is,  that  the  servant  can  not  maintain  an 
action  against  his  employer  for  an  injury  which  his  own  ni^li- 
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^nce,  together  with  that  of  his  co-eervants,  had  directly  con- 
tributed to  produce. 

On  the  contrary,  Gillenwater  and  those  in  charge  of  the  cars 
had  uo  dniy  to  j)erform  common  to  both,  except,  perhaps,  the 
loading,  and  as  incident  thereto  the  unloading,  of  the  timber. 
And  it  is  not  claimed  that  either  the  loading  or  unloading  had 
anything  to  do  in  producing  the  accident.  It  is  charged  dis- 
tinctly on  the  one  side,  and  admitted  on  the  other,  that  it  was 
the  careless  running  of  the  cars  which  caused  the  injuiy.  In 
that  act  the  plaintiff  did  not  participate.  During  the  passage 
to  and  from  Greenwood  and  Sugar  creek,  Gillenwater  had  no 
control  either  of  the  cars  or  freight — ^no  duty  relating  to  them 
to  perform.  As  to  the  duties  belonging  to  the  delinquent  en- 
gineer and  conductor,  he  was  not  in  a  position  from  which  it 
coTild  be  implied  that  he  contributed  to  the  result.  So  that  ad- 
mitting the  doctrine  of  Priestley  t.  Fowler ^  supra^  to  the  extent 
to  which  the  facts  before  the  court  warranted  the  decision,  it 
does  not  apply  to  the  present  case. 

In  Farwell  y.  BaeUm  S  Worcester  S.  R.  Corp.^  supra,  the  facts 
were  that  Farwell  was  employed  by  the  company  as  engineer 
on  the  passenger  train.  Whitoomb,  another  servant  of  the 
company,  being  in  their  employment  as  a  switch-tender,  and  well 
known  to  the  plaintiff  as  faithful  and  trustworthy,  carelessly  left 
a  switch  in  a  wrong  position  as  Farwell's  tain,  was  passing; 
whereby  the  cars  were  run  off  the  track,  and  Farwell  xeoeiTed 
the  injuiy  complained  of.  The  court  held  that  he  had  no  right 
of  action  against  the  company.  It  was  called  ' '  an  action  of  new 
impression,  which  of  itself  was  held  to  be  a  strong  argument 
against  it.''  Much  reliance  was  also  placed  on  Priestley  y.  Ibw* 
ler^  supra.  The  additional  reasons  on  which  the  coiu-t  proceeded 
were,  that  the  servant  contracts  with  reference  to  the  risks  of 
the  employment;  that  he  accordingly  receives  a  compensation 
in  wages  for  those  risks;  and  that  it  would  be  contrary  to  public 
policy  to  permit  a  recovery  the  tendency  of  which  would  be  to 
produce  carelessness  among  servants  and  agents,  to  the  danger 
of  the  public. 

So  clearly  is  the  case  at  bar  distinguished  from  the  Farwell 
case,  that  we  are  not  called  upon  either  to  approve  or  dissent 
from  the  doctrine  there  held.  The  business  of  house-carpenter, 
even  as  applied  to  the  specific  case  of  building  a  railroad  bridge, 
is  an  employment  under  the  company  too  remote  to  be  embraced 
within  the  rule  laid  down  in  that  case.  To  constitute  the  par- 
ties oo-servants  of  the  company,  it  was  held  essential  that  the 
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object  to  be  aocomplished  should  be  one  and  the  same,  the  em- 
ployer the  same,  and  that  the  persons  employed  should  deri^fr 
their  authority  and  compensation  from  the  same  source.  When 
all  these  elements  concnr,  it  is,  says  the  court,  *'  extremely  diffi- 
colt  to  distinguish  what  constitutes  one  department  and  whai 
a  different  department  of  duty.  It  would  Tazy  with  the  circum- 
stances of  each  case."  It  is  thus  clearly  admitted  that  where 
the  duties  do  in  fact  belong  to  diJBTerent  departments,  a  distino- 
tion  should  be  made. 

Between  the  switch-tender  and  the  engineer  of  the  company 
the  connection  was  dose  and  immediate.  The  object  to  be  ao- 
complished by  both  was  the  same.  Their  duties  neoessarilj 
connected  themselyes  together  as  parts  of  a  whole.  The  pass- 
ing of  the  cars  in  a  giyen  direction  was  the  instant  result  flow^ 
ing  from  their  joint  action. 

Not  so  with  the  plaintiff  in  this  case.  His  business  of  house- 
carpenter,  as  applied  to  the  erection  of  a  railroad  bridge,  did  not 
even  remotely  link  him  with  the  careless  management  of  that 
particular  train.  9e  had  no  participation  in  the  duties  the  neg» 
lect  of  which  contributed  to  the  injury  complained  of.  Though 
in  some  sense  a  servant  of  the  company,  he  was  not  a  coHserrant 
of  the  engineer  and  conductor,  within  the  meaning  of  the  Far- 
weU  case.  He  clearly  "belonged  to  a  distinct  department  of 
duty."  As  to  the  company,  therefore,  on  the  particular  occa- 
sion, Gillenwater  stood  doUied  with  all  the  rights  of  passenger 
and  stranger. 

If  the  bridge-builder  of  the  company  be  regarded  as  a  co- 
serrant  of  the  engineer  within  the  meaning  of  the  Priestley 
and  FarweU  cases,  the  principle  becomes  alike  vicious  and 
absurd,  by  the  very  extent  of  its  application.  Erery  person 
in  the  service  of  the  company  is  brought  within  its  range* 
Eyen  the  position  of  the  l^gal  adviser  of  the  railroad  is  in- 
cluded. He,  too,  is  in  some  measure  the  company's  servant. 
He  deriyes  his  compensation  and  authority  from  the  same  source 
as  the  engineer,  conductor,  and  bridge-builder.  Like  them, 
though  in  a  fainter  degree,  he  contributes  to  the  ultimate  ob- 
jects of  the  company.  Had  he  been  on  the  train  by  the  side  of 
Oillenwater,  and  injured  by  the  same  negligence,  in  a  suit  against 
the  company  he  would  have  been  summarily  dismissed  by  the 
same  argument.  He  would  be  told  that  his  action  was  one  of 
new  impression,  that  he  contracted  with  reference  to  the  risks 
of  the  employment,  and  reserved  a  compensation  in  fees  vrith  an 
eve  to  these  risks.    He  would,  therefore,  be  denied  redress,  be« 
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cause  he  was  a  quasi  co-eerauit  of  fhe  careleaa  engineer.  It 
iToiild  be  diffioiilt  to  imagine  upon  what  principles,  either  of  jus- 
tice or  public  policy,  such  ruling  conld  be  supported.  For  ih» 
basis  of  implied  contract  and  increased  compensation,  irith  re- 
ference to  sach  risks,  on  the  part  of  the  cazpenter  and  legal  ad* 
Tiser,  is  wholly  visionaty. 

But  when  it  is  held  that  the  l^gal  adyiser,  the  carpenter,  and 
all  sach  ^uoei  servants  of  the  company  are  not  coHMTvantswithia 
the  meaning  of  the  FarweU  case,  because  their  sereral  dnties- 
belong  to  different  departments,  a  result  is  attained,  dear,  jnst^ 
and  of  easy  application. 

Had  GiUenwater  reodyed  the  injury  from  the  n^ligence  of  a 
fellow-carpenter  in  the  same  employment,  while  erecting  th» 
bridge  or  loading  the  timbers,  a  question  woold  then  hare  been 
presented  within  the  range  of  the  Farwellcase.  It  would  then 
haye  deyolved  upon  ns  to  decide  between  the  conflicting  anthor- 
iiy  of  the  courts  of  Massachusetts  and  Ohio:  JRinoeQy.  BotUm  S 
Worcester  B.  B.  Corp.,  mpr^;  LUOe  Mami  B.  B.  Co.  y.  Stmns, 
90  Ohio,  415.  As  it  is,  we  do  not  feel  called  upon  to  intimate 
any  opinion  either  way. 

If  we  had  any  doubt  as  to  the  soundness  of  the  distinction  we 
haye  made,  the  cautious  concluding  language  of  the  Massachu- 
setts court  would  remoye  it  and  strengthen  our  position.  The 
ruling  is  thus  qualified:  "Oonsidering  it  as  a  nice  question, 
we  would  add  a  caution  as  to  any  hasiy  application  of  the  rule 
to  cases  not  clearly  within  the  same  principle.  Each  case  may 
be  yaried  and  modified  by  circumstances  not  appearing  in  this. 
We  are  far  from  intending  to  deny  that  there  are  implied  war^ 
nmties  arising  out  of  the  relation  of  master  and  senrant." 

So  that  eyen  in  the  opinion  of  the  learned  judge  who  gaye  the 
new  doctrine  its  chief  importance,  it  is  to  be  cautiously  applied 
and  strictiy  limited  to  cases  within  the  same  principle.  This  is- 
the  usual  judicial  language  in  relation  to  some  legal  heresy*  of 
such  long  standing  that  the  mischief  is  belieyed  to  be  lees  to 
follow  than  to  oyerrule  it.  It  is  thus  cautiously  added  that  the 
principle  should  not  be  carried  beyond  the  adjudicated  cases. 
But  it  is  rather  an  ominous  introduction  to  a  question  admitted 
to  be  one  of  new  impression.  It  strongly  implies  a  suspicion  of 
the  correctness  of  the  principle  sought  to  be  established. 

Since  then,  howeyer  (1842),  the  courts  of  New  York  haye  fol- 
lowed the  same  lead:  Broumy.  Maxwell,  6  Hill,  692  [44  Am.  Dec. 
71];  Coon  y.  Syracuse  etc.  B.  B.  Co.,  5  N.  T.  492.  The  supreme 
court  of  Massachusetts,  as  late  as  1849,  reyiewed  their  ruling  m 
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the  Farwell  case,  and  adhered  to  their  former  decision:  Haye9  t. 
Western  R.  B.  Co.,  3  Gush.  270. 

More  reoentljy  however,  the  doctrine  of  FarweU  t.  Boston  S 
Worcester  B.  B.  Corp.,  and  Murray  v.  SoiUh  Carolina  B,  R.  Co., 
supra,  was  reviewed  and  expressly  repudiated  by  the  supreme 
court  of  Ohio :  LiUle  Miami  B,  B.  Co.  v.  Stevens,  supra;  Dixon 
T.  Banhin,  1  Am.  B.  B.  Cas.  667,  and  note,  is  a  weighty  argu- 
ment to  the  same  effect. 

The  leading  case,  Priestley  t.  Fowler,  supra,  was  decided  by  the 
English  court  of  exchequer  in  1837.  No  authorities  are  there 
cited.  But  the  court  expressly  say  they  are  at  liberty  to  decide 
the  question  upon  general  principles,  looking  to  the  conse- 
quences of  a  decision  the  one  way  or  the  other.  The  cases  which 
go  upon  the  opposite  doctrine  also  profess  to  settle  the  question 
upon  principle  chiefly.  So  that  a  question  of  such  recent  date, 
upon  which  respectable  courts  differ  so  widely,  can  not  be  re- 
garded as  settled.  As  already  observed,  the  case  at  bar  is  so 
clearty  distinguished  from  any  of  the  cases  cited  on  either  side 
of  this  vexed  question,  that  we  are  not  called  upon  to  intimate 
an  opinion  either  way;  leaving  ourselves  open  to  examine  it  on 
its  merits,  whenever  it  is  directly  presented  in  the  record.  It 
is  sufficient  that  Gillenwater  was  at  the  time  a  passenger.  The 
company  are,  therefore,  liable  for  the  injury  received.  Their 
guaranty  to  the  public  is  that  their  servants  are  persons  of  com- 
petent skill,  and  that  they  will  use  due  diligence  in  its  applica- 
tion. In  a  somewhat  similar  case,  where  one  of  the  stockholders 
of  the  railroad  company  was  on  the  cars,  traveling  gratuitously 
by  invitation  of  the  president,  and  was  injured  by  a  collision, 
the  company  were  held  liable.  Grier,  J.,  adds,  ''that  any 
relaxation  of  the  law  affecting  railroad  companies  as  passenger 
carriers  would  be  highly  detrimental  to  the  public  safety: "  PkUr 
adelphia  etc.  B.  B.  Co.  v.  Derby,  supra. 

The  coiu-t  below,  therefore,  erred  in  overruling  the  demurrer 
to  the  fourth  plea. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  etc. 

LiABuirr  or  Masiek  to  Sxbvant  fob  Ihjdbdeb  RssuunsQ  vbom 
Kbolioenob  or  Fxllow-skrvabt:  See  Hvbgh  v.  If.  0.  A  O.  R.  R.  Co.^ 
64  Am.  I>ec.  565;  Shklda  v.  Tfmgt,  60  Id.  698.  A  master  is  not  liable 
to  a  servant  for  the  negligenoe  of  a  fellow-servant,  tlthoagh  the  latter  is  a 
foreman:  Brown  v.  Mcaewdt,  41  Id.  771,  and  see  the  prior  cases  on  this  subject 
x>lleoted  in  the  note  773.  The  cases  in  Indiana  citing  the  principal  case 
throw  doubt  upon  the  distinction  therein  maintained  in  the  case  where  the 
employees  arenot  engaged  in  the  same  department  This  distinction  was  reoog- 
oised  in  FtttpaJtrick  v.  N.  A.  etc.  R.  R.  Co.,  7  Ind.  436;  but  in  Co/ttrndtM  ete. 
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ifjf  Co.  ▼.  Amoldj  31  Id«  182,  it  is  taid  that  the  exoeptum  to  the  genond  mlo 
of  the  non-liability  of  the  employer  for  injuries  to  a  aervaot  reenltiiig  from  the 
negligence  of  a  feUow-senrant,  rooogniaed  in  the  principal  case  and  in  I%i^ 
piUrici  ▼.  K.  A.tic  R.  R.  Co,,  7Id.  430,  that  if,  that  he  ia  liable  when  the 
retpeotive  duties  of  the  two  serrante  are  not  common  or  in  the  same  depart- 
ment, ia  not  recognized  in  any  of  the  sabseqnent  Indiana  cases,  which  hold,  it 
is  said,  that  the  employer  is  liable  for  an  injniy  to  one  employee  oooasioned 
by  the  n^ligenoe  of  another  engaged  in  the  same  general  nndertakiag.  In 
SlaUer^B  Adm*r  ▼.  ToUdo  €<6.  iS'y  Co.,  23  Id.  83,  it  is  held  that  a  brakemaa 
and  one  whose  bnainess  and  duty  it  is  to  attend  a  switch  are  engaged  in  tha 
same  general  nndertsking,  the  conrt  remarking  that  whatever  doubt  wsa 
thrown  npon  this  matter  by  the  principal  case  and  FUigpairiek  ▼.  N,  A.  eie, 
R,  R,  Co.,  7  Id.  436,  was  entirely  remoyed  by  the  later  cases  in  this  state 
upon  the  sabjeot.  In  gonwfey  t.  OUo  etc  JTy  Co.,  72  Id.  32, 33,  the  principal 
case  waa  cited  by  counsel  for  the  plaintiff  as  showing  at  least  a  confUct  of 
authority  in  Indiana,  and  thns  famishing  grounds  for  a  decisian  in  his  faror. 
The  plaintiff  waa  alaborer  on  the  track  of  the  railroad  company,  and  while  on 
a  hand-car  waa  injured  by  a  collision  with  a  freight  train  through  the  negli- 
gsnoe  of  the  engiwwr,  who  together  with  the  fireman  was  drunk  at  the  time 
of  the  colHsioii.  The  court,  howerer,  held  that  the  track  laborer  and  the  em* 
pk^eea  engsged  In  the  management  of  the  freight  train  were  engaged  in  the 
ssme  genend  employment^  and  were  consequently  f ellow-senrantB.  In  IToIms 
V.  ITeafeni  ete.  Co.,  5  Biss.  317,  the  principal  case  is  dted  to  the  point  ol 
employer's  liability  when  the  senrants  are  not  in  the  same  department,  but 
that  case  held  that  this  distinction  waa  not  the  law  in  Illinois.  But  the  case 
of  Chamih9rlam^.M\LAMim.R.  R.  Co.^  11  Wis.  260,eit6s  the  principal  case, 
and  the  Ohio  cases,  Xitffe  JfkMilJ?.  J?.  Co.  y.  fi^teMM,  20  Ohio^  415;  iKkiOrooil 
Compamy  t.  Ktaary,  3  Ohio  St.  201;  but  on  principle  repudiates  the  doctrine 
of  both,  and  holds  that  the  employer  is  liable  to  a  servant  in  any  case  for  In- 
juriea  resulting  from  the  negllgenoe  of  a  f ellow-eervant,  whether  engaged  in 
the  same  business  or  not,  or  whether  there  be  an  equality  or  reUtive  superior- 
ity  and  inferiority  or  not  between  the  two  servants,  lo  IndkmapolU  tU.  R» 
R,  Co,  V.  Love^  10  Ind.  567,  the  principal  case  is  cited  to  the  point  that  tha 
proposition  that  an  employee  can  never  recover  of  his  employer  for  injuries 
received  in  such  emplojrment  is  too  broad,  for  there  are  many  cases  where 
such  aetloos  have  been  maintained. 

LzABiiJTT  ov  Common  Gabbisb  ior  Ivjuboi  to  PawBivoKBa:  Sea 
Laimg  v.  Colder,  49  Am.  Dec  533,  and  cases  cited  in  the  note  538.  See  ex- 
tensive note  to  IngaU  v.  RiiU,  43  Id.  355-367.  The  principal  case  is 
cited  to  the  point  that  passenger  cairierl  are  required  to  exercise  the  highest 
degree  of  care  to  secure  the  eafety  of  psssengers,  and  are  responsible  for  the 
slightest  neglect,  in  Sk&rhck  v.  AUmg^  44  Ind.  201;  Tha^  v.  8l  LomU  dc 
R.  R.  Co.,  22  Id.  29. 

Patmkht  of  Fabi  A8  Airacmro  Pabsxvoxb  Cab&ixb's  Liajbilztt.  The 
principal  esse  is  dted  to  the  point  that  the  fact  that  a  passenger  has  paid  no 
fsre,  or  that  the  company  is  carrying  him  gratuitously,  makes  no  difference 
in  the  company's  liability,  in  Ohio  etc  R*fCo.  ▼.  Selby,  47  Ind.  492;  Ohio  etc 
Ry  Co.  ▼.  M%UJifng,  30  DL  23.  The  case  of  Mom  v.  Johtmm,  22  Id.  041, 
held  that  one  who  voluntarily  placed  himself  on  a  car  to  go  to  his  work  on 
the  road,  and  not  at  the  request  of  the  company,  can  not  recover  as  a 
passenger  for  injuries  recrived,  the  principal  caee  being  thus  distingushed. 
Upon  the  payment  of  fare  to  the  carrier  and  its  sufficient,  see  Ptien  t. 
Rylmmit,  59  Am.  Dec  740. 
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OowaTAVoi  BT  Tnc^TOB  OF  An.  Lahdb  Owvxd  bt  Him  a*  Ton  ov 
llAinro  Hm  Will  operates  m  a  revocation  of  the  will*  and  thoM  after 
aoqiiired  will  not  pass  by  the  will. 

Ihduva  Statute  that  Evxbt  Dxyna  of  Ah.  TasTAiOB's  Real  Bstatb 
■hall  pass  all  the  real  estate  he  may  be  entitled  to  deviae  at  hia  death, 
doee  not  i^ly  to  a  reeidnary  clause  m  a  will  where  particolar  pieces  of 
property  are  devised  to  partioolar  devisees,  bat  only  to  cases  where  the 
will  purports  to  devise  all  the  property  equally  or  in  proportions,  to  all 
the  devisees  named  in  it. 

AnPBAL  fxom  the  Fountain  oixeuit  court.  The  opinion  states 
the  case. 

J.  A.  Wrighi,  E.  W.  MoOatui^t  and  A.  A.Bammmd^Uxt  the 
plaintiff. 

W.  P.  Bryami  and  A.  L.  Boache^  for  the  defendant. 

By  Oonrty  Fxbxzhb,  J.  This  ^tbs  an  application  by  a  part  of 
the  heirs  of  John  Johnson,  deceased,  against  his  remaining  heim 
for  partition  of  the  real  estate  of  which  he  died  seised.  The 
facts  of  the  case  are  these:  On  the  twenly-eighth  of  December, 
I88O9  said  John  Johnson  made  his  will,  by  which  he  devised  to 
John  H.  Johnson,  his  grandson,  the  north  half  of  lot  126  in  the 
town  of  Lafayette;  and  all  thereat  and  residue  of  his  estate  real 
to  William  H.  Johnson  and  John  W.  Johnson.  Afterwards, 
and  prior  to  1886,  said  John  Johnson  sold  all  the  real  estate  he 
possessed  at  the  time  of  making  said  will,  and  in  October,  1886, 
with  money  deriyed  from  said  sale,  purchased  other  lands,  being 
those  of  which  partition  was  sought  hj  the  present  application, 
fiaid  Johnson  departed  this  life  on  the  twentieth  May,  1817, 
never  having  altered  said  will. 

William  H.  and  John  W.  Johnson  claim  the  whole  of  the 
lands  of  which  said  John  Johnson  died  seised,  under  the  resid* 
uazy  clause  in  the  vrill,  and  hence  resist  the  partition  of  them 
among  his  heirs  generally. 

By  the  English  law,  the  conv^ance  of  all  the  land  owned  by 
the  testator  at  the  time  of  making  his  will  would  have  ojierated 
AS  a  revocation  of  it,  and  those  after  acquired  would  not,  by 
that  law,  have  passed  by  the  will  set  up  in  this  proceeding.  We 
have,  however,  the  following  statutoxy  provision,  which,  it  is 
claimed,  governs  this  case,  and  gives  the  after-acquired  lands  of 
the  deceased  Johnson  to  the  residuary  devisees.  It  is  on  page 
486  of  the  revised  statutes  of  1848,  and  is  as  follows:  *'  Sec.  4. 
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Ereiy  derise  that  shall  be  made  by  a  testator  in  oxpeoo  temui 
•of  all  his  zeal  estate,  or  in  any  other  terms  denoting  his  intent 
to  derise  all  his  real  properiy,  shall  be  oonstmed  to  pass  all  the 
real  estate  which  he  was  entitled  to  deriae  at  the  time  of  his 
death." 

We  do  not  think  this  seotion  appUoaUe  to  the  case  before  ns. 
We  think  it  applies  only  to  cases  where  the  will  purports  to  de- 
mise all  the  pruperty  equally,  or  in  proportions,  to  all  the  deiisees 
named  in  it;  and  not  to  cases  where  partioolar  pieces  of  prop* 
erty  are  devised  to  partioolar  devisees  with  a  residnaxy  daose. 
Wethink  that  this  oonstmotion  will  best  promote  justice,  and  is 
not  inconsistent  with  the  words  of  the  statats. 

Such  being  the  case,  the  lands  in  question  in  this  suit  should 
be  partitioned  among  the  heirs  according  to  the  rules  of  descent. 

The  decree  in  rerersed,  with  costs.    Oause  remanded,  etc 
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Hunim^  Bbal  Ebtatb  oan  not  bb  Set  oft  to  Wm  nr  ¥wm  Bnavj^ 
for  the  pmpoee  of  giving  her  alimony.  The  court  will  hot  gire  ih^- 
wife  a  lien  upon  the  real  estate  for  the  amount  of  alimony  decreed,  or 
will  set  off  a  portion  of  it  to  her  for  life,  if  the  hnahand  desiree  her  to- 
be  allowed  a  definite  part  of  hia  property  in  preference  to  a  periodical 
claim  upon  him. 

AuMONT  WILL  BE  Dbgbrxd  WITH  Dus  CoNSiDsaATioK  of  the  awlabto- 
means  of  the  hnsband,  and  the  oondition  of  the  parties. 

Apfligation  in  equity  for  a  divorce  and  for  Tnaintcmaiineu 
The  opinion  states  the  facts. 

P.  Smiih  and  B.  M.  Samuels^  for  the  appellant. 

L.  Clark^  for  the  appellee. 

By  Court,  Williams,  C.  J.  Application  bj  petition  for  a. 
divorce  from  the  bonds  of  matrimony,  and  for  maintenance, 
filed  by  Polly  Bussell  against  Isaac  Bussell,  and  heard  at  the^ 
October  term,  1853,  of  the  district  for  Dubuque  county.  The^ 
petition  is  in  the  usual  form.  After  setting  forth  the  mamage* 
and  cohabitation  as  husband  and  wife  for  about  thirty  years, 
and  that  their  children  had  all  attained  to  mature  age,  excepting^ 
one,  then  about  eighteen  years  old,  the  petitioner  assigns  a» 
the  reasons  why  she  should  be  divorced  and  be  allowed  main- 
tenance, that  she  has  always,  since  their  marriage,  conducted 
herself  with  propriety,  and  with  affection  and  good  faith  as  the^ 
wife  of  the  defendant;  that  although  at  the  time  of  their  mar* 
riage  the  defendant  was  temperate,  he  had  for  many  years  beeu 
BO  addicted  to  the  use  of  intoxicating  liquor  that  he  had  bccome^ 
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in  habitual  drtmkard;  that  he  had  become  abosiye  and  violent 
in  his  treatment  of  her,  inaomnch  that  her  happiness  was  de- 
stroyed and  life  endangered  bj  living  with  him  as  his  wife.  She 
also  avers  that  by  her  care  and  industry  she  had  aided  in  the 
maintenance  of  the  family  and  the  ac<)nirement  of  the  prop* 
erty  which  is  possessed  and  owned  by  the  said  Isaac,  her  hus* 
band.  The  petition  sets  forth,  in  considerable  detail,  the  fact 
of  intemperance  and  abuse  of  which  she  complains,  and  con- 
clades  with  a  prayer  for  a  divorce  from  the  bonds  of  matrimony, 
and  a  suitable  maintenance  ont  of  his  estate,  of  which  a  d^ 
Bcription  is  set  forth  in  the  i)etition. 

The  respondent  appeared  and  filed  his  answer,  denying  the 
allegations  of  intemperance  and  abuse  on  his  part.  He  then 
proceeds,  after  averring  the  due  performance  of  all  the  marital 
duties  on  his  part,  to  charge  upon  her  violence  of  temper  and 
habitual  abuse  of  him,  so  that  if  ever  he  had  in  any  way  abused 
her,  it  was  to  defend  himself  when  assailed  by  her. 

The  petition,  answer,  and  evidence  in  the  case,  all  taken  to* 
gether,  present  a  long  life  scene  of  family  discord  and  strife, 
commencing  in  Ohio,  at  the  earliest  period  of  the  recollection  of 
their  oldest  child,  who  is  a  witness  in  the  case,  of  mature  age, 
and  carried  on  creaaendo  until  the  parties  end  in  Iowa  by  being 
docketed  in  court.  The  witnesses  who  testify  in  the  case,  with 
one  or  two  exceptions,  are  the  children  of  the  parties.  The  evi- 
dence fully  sustains  both  the  petition  and  the  answer. 

The  court  below  decreed  the  divorce,  as  prayed  for,  from  the 
bonds  of  matrimony,  on  the  ground  "  that  the  parties  could  not 
live  together  in  peace  and  happiness,  and  that  their  welfare  re- 
quired a  separation.  The  court,  then,  being  advised  of  the  ex* 
tent  and  vaJue  of  the  property  of  the  parties,  and  the  said  Isaac 
Russell  desiring  that  the  said  Polly  be  allowed  a  definite  part 
of  said  proi)erty  permanently,  in  preference  to  a  periodical 
claim  on  him,  decreed  that  the  said  Polly  Russell  have  the 
foUovring  land  in  fee  simple,  to  wit,  twenty-two  acres  o£f  the 
north  part  of  so  much  of  the  east  half  of  the  south-west  quarter 
of  section  31,  township  88,  range  3  east  of  the  fifth  principal 
meridian,  as  lies  east  of  the  traveled  road  between  Dubuque  and 
Andrew,  and  to  be  set  off  so  as  to  include  the  dwelling-house 
and  the  spring  on  said  tract;  but  that  the  said  Isaac  have  the 
privil^e  of  access  to  the  water,  and  the  privilege  of  using  the 
Kuoae;  and  also  the  privilege  of  using  the  pasture  jointly  with 
her,  by  putting  two  horses,  two  colts,  two  cows,  and  two  calves 
in  the  same;  also  the  north-east  quarter  of  the  south-east  quar- 
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ter  of  Beotion  26,  in  township  87  north,  of  xange  2  east  of  the 
fifth  principal  meridian;  that  this  decree  stand  in  lieu  of  a  deed 
of  the  same  from  the  said  Isaac  to  the  said  Polly;  and  farther, 
that  the  debts  of  the  said  Isaac  which  were  owing  by  him  on 
the  first  day  of  the  present  term,  and  the  costs  of  this  suit,  be 
paid  out  of  the  personal  property  of  said  Isaac,  and  the  remain- 
der of  same  be  equally  divided  between  plaintiff  and  defend- 
ant; and  it  was  further  ordered  that  Jonathan  Higgins  be  and 
he  is  appointed  a  commissioner  to  set  off  the  land,"  etc. 

From  this  decree  of  maintenance  the  respondent,  Isaac  Rus- 
sell, has  appealed  to  this  court.  Three  objections  are  urged  to 
the  decree  of  the  district  court:  1.  The  alimony  allowed  to  the 
complainant  by  the  district  court  is  unreasonable,  in  considera- 
tion of  the  estate  possessed  by  the  appellant;  2.  The  district 
court  allowed  and  decreed  to  the  complainant  an  estate  in  fee 
simple  in  the  lands  of  defendant  which  were  decreed  to  her, 
whereas  a  life  estate  only  should  have  been  allowed  to  her  as 
maintenance;  8.  The  decree  is  against  law  and  equity. 

There  being  no  question  raised  here  as  to  that  part  of  the 
decree  which  dissolves  the  marriage  contract  of  the  parties,  we 
will  leave  that  as  fixed  by  the  district  court,  and  proceed  to  the 
consideration  of  the  decree  of  alimony. 

The  prayer  of  the  petition  is  for  a  divorce  from  the  bonds  of 
matrimony,  and  also  for  alimony.  Having  decreed  the  divorce 
as  sought,  the  court  also  set  off  to  the  petitioner  a  part  of  the  re- 
spondent's real  estate  in  fee  simple.  This  we  think  should  not 
be  done.  It  was  not  necessary  to  her  maintenance  that  the  title 
to  the  estate  of  the  respondent,  or  any  part  of  it,  should  be  trans- 
ferred from  him  to  her.  The  courts  in  such  cases  may  incumber 
the  real  estate  of  the  husband,  by  creating  a  lien  on  it  for  the 
maintenance  of  the  wife  when  divorced,  to  secure  it  against  his 
default  by  refusing  or  neglecting  to  pay  the  alimony  decreed; 
but  the  rights  of  realty  are  held  in  too  much  regard  to  be  dis- 
turbed by  a  procedure  so  summary.  The  estate  as  to  inheritance 
would  thereby  be  diverted  from  its  legitimate  direction.  The 
only  duty  which  the  court  had  to  perform  was  that  of  decreeing 
alimony  for  the  support  of  the  petitioner  during  her  life  out  of 
the  estate  of  her  husband;  this  to  be  done  with  due  considera- 
tion of  the  available  means  of  which  he  was  possessed,  and  of 
her  condition  in  life:  Lavrrence  v.  Lawrence ^  3  Paige,  267.  Ali- 
mony is  an  allowance  for  maintenance  of  the  wife.  It  is  not  to 
be  understood  as  involving  a  distribution  of  the  estate  by  force 
of  law:  Bouv.  Law.  Diet.,  tit.  Alimony,  2. 
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It  is  a  xeasonaUe  diaige  for  mainteiianoe  of  the  wife  which 
the  ]aw  will  enforce  against  the  hnshand,  when  he  refoses  to 
sapport  her,  or  when  she  is  separated  from  him  by  his  default. 
It  will  be  enforced  against  the  hnsband  so  long  as  he  refuses  to 
Bopport  her,  or  the  separation  continues;  but  will  cease  upon 
xeconciliation  and  reunion.  If  the  law  should  be  so  enforced 
as  upon  a  prayer  for  alimony  to  distribute  in  fee  simple  the  real 
estate  of  the  husband  between  him  and  the  wife,  it  might  tend 
to  promote  litigation  of  this  Idnd,  and  render  the  proceedings 
under  the  code  for  divorce  not  only  an  easy  mode  of  shaking  off 
the  bonds  of  matrimony,  but  an  ingenious  and  fashionable  way 
of  acquiring  title  to  real  estate,  and  changing  the  inheritance 
thereof.  We  think  that  in  eyezy  view  of  the  case  it  was  going 
too  far  for  the  court  to  divest  the  husband  of  the  fee-simple  titte 
to  any  portion  of  his  land,  and  transfer  it  to  the  wife,  for  the 
pmpose  of  giring  her  alimony.  It  is  only  a  support  of  the 
wife  for  life:  WaUingford  y.  WaUingford,  6  Har.  k  J.  485-488; 
Equiiy  Dig.,  tit  Alimony;  JeoM  t.  t/eaiu,  2  Harr.  (Del.)  142; 
CUxrh  y.  Clark,  6  Watts  &  8.  86.  We  find  no  authority  in  a 
ease  of  this  kind  for  transferring  the  real  estate  of  the  husband 
in  fee  simple  to  the  wife,  independent  of  the  consent  of  the 
husband,  by  the  act  of  a  court.  The  most  that  will  be  done 
judicially  is  to  give  the  wife  a  lien  on  the  real  estate  of  the  hus- 
band for  the  amount  of  alimony  decreed.  This  principle  is  held 
inFrdkes  t.  Broum,  2  Blackf.  295;  QvuesteL  y.  Questd,  Wright,  492. 

In  reriewing  this  case  upon  the  question  of  alimony,  we  have 
endeayored  by  proper  means  to  ascertain  the  condition  of  the 
parties,  the  amount  and  value  of  the  properly  possessed  by  the 
respondent,  which  may  be  available  in  adjusting  the  question 
before  us,  so  as  to  afford  the  parties  a  support,  and  at  least  some 
comfort  in  separation,  of  which  there  was  no  hope  while  living 
together  with  their  habits.  The  decree  of  the  district  court  is 
set  aside,  and  the  following  will  be  entered  as  the  decree  of  this 
court  in  the  case,  viz. :  That  the  bonds  existing  between  said 
laaac  Bussell  and  Polly  Bussell  be  dissolved;  and  this  court 
having  considered  the  matter  of  the  maintenance  of  the  said 
Polly  Bussell,  and  the  court  being  advised  of  the  extent  of  the 
property  of  the  parties,  and  the  said  Isaac  Bussell  desiring  that 
the  said  Polly  Bussell  be  allowed  a  definite  part  of  said  properly 
in  preference  to  a  periodical  claim  on  the  said  Isaac  Bussell,  it 
is  therefore  considered,  ordered,  and  decreed  by  this  court  that 
the  said  Polly  Bussell  continue  to  hold,  in  her  own  right,  the 
north-east  quarter  of  the  north-east  quarter  of  section  1,  in  town* 
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ship  87  north,  of  range  2  east,  being  the  said  land  entered  in 
her  own  name.  And  it  is  further  ordered  and  decreed  by  the 
court  that  the  said  Polly  Bussell  have  the  following-described 
land  during  her  natural  life,  to  wit,  twenty-two  acres  off  of  the 
north  part  of  so  much  of  the  east  half  of  the  south-west  quar- 
ter of  section  81,  township  88  north,  of  range  8  east  of  the  fifth 
principal  meridian,  as  lies  east  of  the  traveled  road  between 
Dubuque  and  Andrew,  and  to  be  set  off  so  as  to  include  the 
dwelling-house  and  the  spring  on  said  tract;  but  that  the  said 
Isaac  Bussell  shall  have  the  privilege  of  access  to  the  water  and 
using  the  same,  and  the  privilege  of  using  the  pasture  jointly 
with  her  by  putting  two  horses  and  two  colts,  two  cows  and 
two  calves,  in  the  same;  and  that  the  said  Polly  Bussell  have  the 
following-described  land  during  her  natural  life,  to  wit,  the 
north-east  quarter  of  the  south-east  quarter  of  section  25,  in 
township  87  north,  of  range  8  east  of  the  fifth  principal  merid- 
ian; and  that  this  decree  stand  in  lieu  of  a  deed  of  the  same 
from  the  said  Isaac  to  the  said  Polly. 

And  it  is  further  decreed  and  ordered  by  the  court  that  said 
Polly  Bussell  have  one  half  of  the  household  and  kitchen  fur- 
niture. And  it  is  further  ordered  and  decreed  by  the  court  thai 
the  debts  of  said  Isaac  Bussell  which  were  owing  by  him  on  the 
first  day  of  the  October  term  of  the  district  court  of  Dubuque 
county,  in  the  year  1863,  and  the  costs  of  this  suit,  together 
with  the  sum  of  thirty-five  dollars  which  is  hereby  allowed 
Lincoln  Clark,  esq. ,  as  his  fee  for  his  services  in  attending  to  this 
suit  for  the  said  Polly  Bussell,  be  paid  out  of  the  personal  prop- 
erty (except  the  household  and  kitchen  furniture)  of  the  said 
Isaac  Bussell,  and  the  remainder  of  the  same  be  divided  equally 
between  the  said  Isaac  Bussell  and  the  said  Polly  Bussell. 

And  it  is  further  ordered  that  Jonathan  Higgins  be  and  he  is 
hereby  appointed  a  commissioner  to  set  off  said  tweniy-twa 
acres  and  to  put  said  Polly  in  possession  of  the  same,  and  to 
ascertain  such  debts  and  costs;  and  when  the  said  debts  and 
costs  are  ascertained,  to  sell  enough  of  the  personal  property 
(household  and  kitchen  furniture  excepted)  to  pay  the  same  as 
they  become  due,  and  then  to  divide  the  remainder  equally 
between  the  said  Isaac  and  the  said  Polly,  giving  to  the  re- 
spective parties  such  property  as  he  may  deem  most  suitable  for 
them.  And  it  is  further  ordered  that  the  said  Jonathan  Higgins 
make  report  of  his  doings  thereon  and  file  the  same  in  the  office 
of  the  clerk  of  this  court. 

Decision  reversed. 
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VE8TI90  OF  HuSBAKD's  RbAL  EbTATB  IN  FbB  IN  WiVB  AS  AUMOVT.— TIm 

principal  cue  was  referred  to  in  Bo$§  v.  Bo$§^  78  HL  404,  on  the  propontioa 
that  the  mode  of  allowance  of  alimony  in  Testing  the  fee  of  real  estate  in  the 
wife  was  objectionable;  while  in  2Suver  v.  Zuver,  36  Iowa»  196^  the  following 
obserration  is  made:  "  It  has  been  determined  by  this  ooort  that  it  is  not 
proper  to  give  to  the  wife  as  alimony  a  part  of  the  husband's  real  estate  in  fee: 
Riu$eU  Y.  RuneU^  4  G.  Greene,  26.  But  this  ruling  was  disregarded,  and  a 
part  of  the  lands  of  the  husband  given  in  fee  to  the  wife  for  alimony,  in  JoU$ 
▼.  JoUy^  1  Iowa,  9.  The  power  to  do  so  was  grounded  in  part  on  the  lan- 
guage of  the  statute  above  quoted,  which  was  section  1486  of  the  code  of 
1851.  And  this  ruling  was  affirmed  substantially  in  the  opinion  of  the  court, 
delivered  by  Wright,  C.  J.,  in  the  case  of  0*Hagan  v.  O'Hagant  4  Id.  609. 
And  it  was  also  adhered  to  in  Insheep  v.  Intkeep^  6  Id.  204."  The  language 
of  the  statute  here  mentioned  is  as  follows:  ^  When  a  divorce  is  decreed,  the 
court  may  make  such  order  in  relation  to  the  children  and  property  of  the 
parties,  and  the  maintenance  of  the  wife,  as  shall  be  right  and  proper."  The 
principal  case  was  not  cited  in  JoUy  v.  JoiO/ift  (yBagan  v.  0*HiMgan,  and  /iw- 
ieqv  V.  Ifuheept  above  referred  to. 

ALmoHT  Dbobsxd  with  ]>ub  Wbght  to  Bavk  of  pABxm  AiTD  Gov- 
omov  OF  HuBBAHD:  MtOti  V.  MtChe,  62  Am.  Deo.  407;  mo  also  lUckU  t. 
JfadU^  12  Id.  261. 


Foes  V.  IsBiT. 

Wbit  of  Attach  m  but  must  bs  uudkb  Sxal  of  Coubt. 

8kal  to  Wbit  of  Attaohmbmt  can  kot  bb  Supfubd  sr  Ambxhmbbt. 

MovioHB  to  qtuush  proceedings  in  attachment  and  to  amend 
the  writ.    The  opinion  Btatee  the  facts. 

8.  Wkidier  and  J.  Builer,  for  the  appellant. 

J.  SooU  Bichman,  for  the  appellee. 

By  Conrt,  Enmr,  J.  Isett  sued  Foes  in  atfachment.  On 
the  first  appearance  of  the  defendant  he  moved  to  qnash  the 
proceedings  in  attachment,  for  the  reason,  among  others,  that 
the  paper  purporting  to  be  a  writ  was  not  under  seal.  There- 
upon the  plaintiff  mored  the  conrt  to  amend,  which  was  granted, 
and  the  motion  of  defendant  overruled.  This  was  error. 
Before  the  property  of  the  defendant  conld  be  seized,  it  was 
indispensable  that  the  plaintiff  should  obtain  a  writ.  A  paper 
issued  by  the  clerk  in  the  form  of  a  writ  is  no  writ,  unless  it 
has  impressed  upon  it  the  seal  of  the  court  from  whence  it 
issues.  Without  this  seal,  it  is  no  more  for  the  purpose  of  a 
writ  than  blank  paper.  Could  it  be  amended  f  Not  at  all;  for 
there  is  nothing  to  amend.  It  lacks  the  essential  ingredient  of 
a  writ,  and  is  not  amendable. 
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It  IB  the  seal— other  things  being  right — ^which  makes  it  a 
mity  gives  it  force,  efficacy,  and  life.  The  property  which  had 
been  seized  upon  this  void  paper  could  not  be  held  in  custody 
upon  a  writ  issued  after  it  was  attached,  which  would  be  the 
case  if  the  seal  could  be  subsequently  affixed. 

The  numerous  authorities  cited  by  the  counsel  for  appellee 
are  not  applicable  to  the  question  presented  by  this  record. 
Neither  are  the  provisions  of  the  code,  sees.  1758, 1759,  broad 
enough  to  cover  the  case.  This  was  not  properly  an  amend- 
ment which  was  proposed.  It  was  the  creation  of  a  writ.  This 
could  be  done,  but  not  so  as  to  operate  retrospectively  upon 
any  prior  proceedings.  With  the  seal,  it  became  for  the  first 
time  a  writ,  and  the  party  to  make  it  available  should  proceed 
upon  it  de  novo. 

Judgment  upon  the  attachment  reversed;  but  as  the  attach- 
ment is  merely  auziliaiy  to  the  main  suit,  the  judgment  against 
the  defendant  will  not  be  disturbed. 


Wast  of  Seal  to  Writ  of  ATTAaH]CBiiT.^The  foUowiog  obwrvation 
was  made  in  Magoon  y.  OiUeUf  M  Iowa,  66:  "  In  Fim  v.  /jett,  4  G.  Greene, 
76,  it  was  said  that  a  writ  of  attachment  iasned  without  the  seal  of  the  court 
hud  no  more  force  and  efficacy  than  a  piece  of  blank  paper,  and  that  it  waa 
void  and  could  not  be  amended.  This  case  was  followed  in  Shaffer  t,  Swid- 
waU,  83  Iowa,  679,  583.  In  the  subsequent  case  of  Mwrdough  v.  McPkenin^ 
49  Id.  479,  it  was  held  that  a  writ  which  issued  from  the  district  court,  to 
which  the  seal  of  the  circuit  court  had  been  attached,  could  be  amended  by 
placing  thereon  the  seal  of  the  court  whence  it  issued.  It  was  urged  in  that 
case  that  a  writ  without  the  seal  of  the  proper  court  was  void  and  could  not 
be  amended,  but  it  was  held  otherwise.  The  same  point  was  made  in  Xoicot- 
§tehi  V,  Monroe,  52  Id.  231,  where  the  causes  for  the  attachment  had  been 
Tcrified  by  an  attorney.**  The  principal  case  was  distinguished  in  Murdough 
T.  McPherrin,  tupra,  on  the  ground  that  it  was  made  under  the  code  of  1861, 
in  which  there  was  no  provision  authorinng  any  of  the  proceedings  in  attach- 
ment to  be  amended,  and  strict  construction  of  the  attachment  law  was  then 
the  rule;  and  this  case  was  the  authority  for  the  dedsion  of  LowauUin  ▼. 
Monroe^  wpra.  As  to  the  amendment  of  writs  of  attachment  in  general^ 
see  the  note  to  Barber  ▼.  Swan,  post,  p.  124. 


Neally  v.  Wilhelu. 

[4  a.  GuBnE,  240.] 

VnmKES  ABX  Liable  fob  Valux  of  Cow  upon  Dsutkbt,  whore  they 
directed  her  to  be  delivered  at  their  slaughter-house,  and  agreed  to  pay  a» 
much  for  her  as  though  they  had  previously  seen  her,  and  she  was  accord- 
ingly delivered,  but  the  vendees,  not  finding  her  as  good  as  expected, 
ordered  her  to  be  turned  out,  whereby  she  was  lost.  The  deliTery  and 
sale  are  unconditional,  and  the  price  is  conditional;  but  even  if  the  sale 
were  on  condition,  the  vendees  would  be  liable  as  bailees. 
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AonoH  for  the  price  of  a  oow.  The  faetB  are  stated  in  the 
opinion. 

Brovming  and  Tracy  ^  for  the  appellant. 

X.  D.  SiockUm^  for  the  appellees. 

By  Oourty  OBXKNSy  J.  This  Buit  -was  commenoed  before  a 
justice  of  the  peace,  by  M.  W.  Neally,  against  Wilhelm  & 
Bamge  for  the  price  of  a  cow.  On  final  trial  in  the  district 
court,  judgment  was  rendered  in  fayor  of  defendants. 

It  is  urged  that  this  dedsion  is  erroneous,  and  that  appellant 
should  recover  the  value  of  the  cow.  The  evidence  in  the  case 
shows  that  John  Wolverton,  as  Neally's  agent,  made  an  arrange- 
ment with  Wilhelm  &  Bamge  to  sell  them  the  cow  in  question; 
that  they  first  agreed  to  go  out  and  see  the  cow,  but  did  not; 
that  they  afterwards  told  the  agent  to  deliver  the  cow  to  them; 
that  they  would  give  just  as  much  for  the  cow  as  if  they  went 
out  to  see  her;  that  they  directed  the  agent  to  deliver  the  cow 
at  the  abfcughter-house,  and  if  neither  of  them  was  there,  one  of 
the  hands  would  take  charge  of  her;  that  the  cow  was  delivered 
accordingly  at  the  slaughter-house,  to  one  of  the  hands,  and 
secured  in  the  yard,  and  the  agent  departed.  Soon  after,  Wil- 
helm came  to  the  slaughter-house,  and  after  inquiring  about  the 
cow,  directed  his  man  to  turn  her  out,  on  the  ground  that  she 
would  not  make  good  beef.  The  cow  was  accordingly  turned 
out,  and  was  never  afterwards  heard  of.  Neally's  witness  swears 
that  the  cow  was  in  good  order  for  beef.  The  man  who  received 
her  swears  that  she  was  not.  The  evidence  shows  that  the  cow 
was  worth  about  fourteen  dollars.  The  question  to  be  decided 
is.  Which  of  the  parties  should  suffer  the  loss  of  the  cow? 

The  agreement  with  Neally's  agent  was  unconditional.  He 
was  to  deliver  the  cow  to  defendants,  or  their  man,  at  their 
slaughter-house,  and  they  would  pay  as  much  for  her  as  though 
they  had  previously  seen  her.  The  cow  was  delivered  accord- 
ingly into  their  possession,  and  thereupon  they  became  liable  to 
Neally  for  the  value  of  the  cow. 

But  it  is  claimed  that  the  cow  was  not  fit  for  beef,  and  that 
therefore  they  were  under  no  obligation  to  take  her.  The  evi* 
dende  in  relation  to  the  condition  of  the  cow  is  equally  balanced. 
The  price  was  dependent  upon  the  condition  of  the  cow;  the 
sale  was  not.  The  delivery  and  sale  were  unconditional  and  the 
price  conditional.  If  the  cow  was  not  as  good  as  recommended, 
they  could  abate  the  price  accordingly. 

After  their  unconditional  direction  to  the  agent  to  deliver  the 
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cow,  and  after  he  had  gone  to  the  expense  and  trouble  to 
her  a  distance  of  ten  miles,  it  was  their  duiy  to  take  the  oow 
and  fix  a  price  upon  her.  From  the  moment  they  took  posses- 
sion of  her,  either  in  person  or  by  their  agent,  they  became  liable 
for  her  yalue.  This  liabiliiy  would  attach  to  them  even  if  the 
sale  had  been  conditional.  They  authorized  the  deliyery  of  the 
oow  into  their  possession.  If  she  was  not  what  they  oontraoted 
for,  they  should  haye  notified  Neally's  agent,  or  should  have 
returned  her  to  his  possession.  By  their  own  consent  and  direc* 
tion  they  became  bailees,  and  as  such  are  liable  for  the  loss 
resulting  from  such  gross  negligence. 
Judgment  reyersed. 

Sales,  whxk  Conditxonal:  See  Lane  t.  Borland,  81  Aau  Deo.  83,  and 
note  coUectmg  prior  caaee;  Dewey  ▼.  Shie  Borough,  58  Id.  538;  Bryani  t. 
Oroeby,  58  Id.  767. 


FuBoiBON  V.  State. 

[4  a.  QaMMaa,  803.] 

Faois  Bstabushbd  bt  Bail  Boicd  Nbed  not  bb  Spbodigallt  Avxbsxd 
IN  PBTinoN  in  a  mxit  on  the  bond,  where  the  bond  is  made  a  part  of  the 
petition. 

Pbesumftionb  of  Law  Nsbd  not  bb  Atxbrbd  ob  Pbovbd. 

Oblioobs  of  Bail  Bond,  bt  Making  It,  Admit  Facts  and  GntouicsrANGEs 
Which  Bbndbbbd  It  NBOBsaABY;  and  those  facts  and  dxcnmstanoes 
need  not  be  averred  in  order  to  sustain  an  action  on  the  bond.  It  will 
be  presumed  that  the  officer  had  jurisdiction  to  take  the  bond. 

PBTTnoH  for  scire /ados.    The  facts  are  stated  in  the  opinion. 

J,  Z>.  TempUn^  for  the  appellant. 

2>.  C  Cloud,  for  the  state. 

By  Court,  Obssne,  J.  This  proceeding  was  commenced  on 
the  relation  of  John  Parrott,  as  school  fond  commissioner  of 
Johnson  county,  against  Alfred  Furgison  and  John  M.  Bay,  on 
a  recognizance  bond  for  the  non-appearance  of  said  Fuigison  to 
the  charge  of  larceny.  A  petition  for  scire  facias  was  filed  tmder 
the  code.  The  petition  shows  that  October  27, 1852,  said  Bay 
and  Furgison  executed  a  bond  in  the  penal  sum  of  three  hun- 
dred and  fifty  dollars  for  the  appearance  of  Furgison  at  the 
next  term  of  the  district  court  to  answer  the  charge  of  larceny. 
March  28, 1853,  an  indictment  was  found  in  due  form  against 
Furgison  for  the  offense.  Furgison  failed  to  appear  at  the 
tdarch  term,  1853,  agreeably  to  the  conditions  of  the  bond,  and 
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it  was  thexenpon  ozdered  by  the  court  that  the  xeoognizazioe  be 
forfeited,  by  leaaon  of  whidi  the  relator  claimed  the  penal  sum 
therein  named  for  the  school  fund  of  the  state.  These  facts  are 
set  forth  in  the  petition  with  sufficient  detail  and  deamees* 

To  this  petition  Bay  demurred^  on  the  ground  that  the  peti- 
tion does  not  aver  that  the  bond  was  accepted  by  a  competent 
^oer,  that  Fnrgison  was  not  admitted  to  bail  or  discharged 
from  actual  custody  on  taking  bail  by  a  competent  court,  that 
the  magistrate  did  not  certify  his  decision,  and  that  said  bail 
was  not  justified  by  affidavit.  The  demurrer  was  oTerruled, 
and  this  decision  is  assigned  for  enor. 

We  think  the  court  ruled  correctly.  True,  the  matters  re- 
ferred to  in  the  causes  of  demurrer  are  not  specifically  ayerred 
in  the  petition,  but  so  far  as  they  are  material,  they  are  estab- 
lished by  the  bond  itself,  which  is  made  a  part  of  tiie  petition. 
The  petition  and  bond  sufficiently  show  the  admission  and 
taking  of  bail.  It  is  not  necessary  tiiat  the  petition  should  aver 
that  the  magistrate  certified  his  decision,  or  that  the  bail  justi- 
fied by  affidayit.  These  are  presumptions  of  law,  and  therefore 
need  not  be  averred  or  proved.  The  bond  itself  shows  that  it 
was  taken  by  an  officer  who  could  admit  to  bail  in  all  bailable 
-cases:  Code,  sec.  8216;  and  that  it  was  a  case  in  which  bail 
might  legally  be  taken. 

The  petition  shows  a  substantial  cause  of  action.  It  states 
all  the  material  &ct8  necessary  to  enable  the  state  to  recover 
upon  the  bond.  The  execution  of  the  bond  and  the  failure  to 
perf ona  its  conditions  create  the  liabiliiy  of  defendants.  By 
inA-lring  the  bond,  they  admit  the  facts  and  circumstances  which 
rendered  the  bond  necessary.  It  is  not  at  any  rate  necessary 
to  aver  those  facts  and  circumstances  in  order  to  sustain  an 
action  upon  the  bond.  It  will  be  presumed  that  the  facts  in 
the  case  gave  the  officer  jurisdiction  to  take  the  bond. 

In  New  York  it  has  been  repeatedly  decided  that  a  declaration 
upon  such  a  recognizance  or  bond  need  not  aver  the  existence 
of  the  particular  facts  which  prove  that  the  officer  had  authority 
to  take  it:  People  v.  Kane,  4  Denio,  630,  544;  People  v.  ifiUc,  6 
Barb.  511;  Champlain  v.  People,  2  N.  Y.  82. 

Judgment  affirmed. 

Obugobs  can  not  Dxny  Validitt  of  Bond:  Stephens  y,  Crtxw/ord,  44 
Am.  Dec  680;  Haggart  y.  Morgan,  55  Id.  350;  PoHU  v.  Parker,  58  Id.  95. 

DiCLASATION  NXKD  NOT  AVXR  SPECIAL  FaCTS  SHOWING  OFnCEB's  AUTHOA- 

crr  TO  Take  RaoooNiZANOS  in  the  paiticalar  case  where  the  proceeding  upoa 
a  recogDinmce  ia  by  declaration  instead  of  Bdrt  /adtu:  United  SUUea  v. 
^eotye,  3  Bio.  436,  referring  to  the  principal  caacb 
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HeIOHEW  v.  HAHHiTON. 

[4  O.  Obbbbx.  817.] 

Ck>iiT&AOT  18  Broken  by  Occasionally  Ksbping  Tbavxlbbs  vob  Pat,. 
althoagh  the  defendant  does  not  hold  himself  out  to  the  world  as  a  tav* 
em-keeper,  and  make  a  regular  bnsinees  of  keeping  tavern,  where  1m- 
sold  the  plaintiff  land  for  a  tayem-stand,  and  as  a  part  consideratiaii. 
agreed  to  quit  the  bnsinees  in  favor  of  the  plaintiff  as  soon  as  the  plaint- 
iff wss  prepared  to  keep  tavern. 

RiOOBD  OF  FOBMXR   BeCWYSBY  UFOK  SaMB  CSoirTRAOT  HA8  EuSCT  WHBf 

Plkadkd  by  Way  of  Estoppel,  by  the  plaintiff,  to  prevent  the  defend- 
ant from  denying  that  the  plaintiff  could  recover  according  to  the  condi* 
tions  of  the  contract. 

fipBCIAL  DaMAOBS   abb    NOT    BbQUIBBD    TO    BB    SBOWB    BT   PLAIBTinr  ia 

order  that  he  may  reoover  upon  a  oontraot,  when  he  haa  proved  a  breaoh 
thereof;  he  is  entitled  to  at  least  nominal  damages. 

AonoN  upon  a  contract.    The  facts  are  stated  in  the  opinion^ 

Smilhf  MbKirilay,  and  Poor,  for  the  appellant. 
Clark  and  BisseU,  for  the  appellee. 

By  Oourt,  Hall,  J.  This  case  was  originally  commenced  be* 
fore  a  justice  of  the  peace,  and  appealed  to  ihe  district  court. 
The  suit  was  brought  upon  a  contract,  by  which  the  defendant- 
sold  the  plaintiff  a  tract  of  land  for  the  purpose  of  a  tayem* 
stand,  and  in  the  sale,  as  a  part  consideration,  agreed  that  as- 
soon  as  the  plaintiff  had  erected  suitable  buildings,  and  was 
prepared  to  keep  taTcm,  that  the  defendant,  who  had  previ- 
ously been  engaged  in  that  business,  would  quit  the  businesB- 
in  favor  of  plaintiff.  The  defendant  denied  the  contract;  and 
also  the  breach  of  contract;  and  also  that  plaintiff  was  prepared 
to  entertain  the  traveling  public.  The  plaintiff  interposed  to 
defendant's  answer,  by  way  of  estoppel,  a  judgment  in  plaintiff's 
favor  against  the  defendant  in  the  district  court  of  Dubuque- 
couniy,  in  a  suit  brought  upon  the  same  contract:  See  Eeioheut 
V.  EamiUon^  8  G.  Greene,  596. 

Upon  the  trial  below,  the  court  instructed  the  jury  **  that  be> 
fore  the  plaintiff  could  recover,  he  must  prove  special  damages;, 
that  having  declared  upon  a  special  contract,  the  plaintiff  must 
prove  the  special  contract  as  set  forth;  that  before  the  plaintiff 
could  recover,  the  plaintiff  must  prove  that  the  defendant  kept 
a  tavern;  and  that  occasionally  keeping  travelers  for  pay  does 
not  constitute  tavern-keeping;  that  if  the  jury  believed  that 
there  was  any  contract,  and  that  such  contract  was  that  defend* 
•nt  should  quit  tavern-keeping  when  plaintiff  was  prepared  t^ 
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keep  tavern,  the  plaintiff  moBt  prove  that  he  was  prepared  to 
keep  tavern  before  he  can  recover  damages  for  defendant's 
tavern-keeping."  The  plaintiff  below  took  exceptions  to  these 
instructions  to  the  jury,  and  assign  their  errors  thereon. 

In  the  instraotions  given  by  the  court,  the  idea  is  clearly 
advanced  to  the  jmy  that,  to  constitute  a  breach  of  the  contract, 
nothing  short  of  the  defendant's  holding  himflelf  out  to  the 
world  as  a  tavern-keeper,  and  making  a  regular  and  notorious 
business  of  keeping  tavern,  would  be  sufficient  to  constitute  a 
breach.  In  this  the  court  went  too  &r.  There  certainly  can 
be  a  point  where  the  contract  would  be  broken,  short  of  an  open 
and  shameless  public  breach  and  defiance  of  his  clear  obliga- 
tion. There  was  a  purpose  and  an  object  which  the  parties 
had  in  view  when  they  entered  into  the  contract,  and  the  de- 
fendant was  bound  to  act  in  good  faith  and  carry  oat  that 
object  and  purpose.  To  entertain  a  friend  or  a  stranger  who 
could  go  no  farther,  or  persons  whom  the  plaintiff  could  not 
accommodate,  to  exercise  all  the  benevolence  and  chariiy  of  a 
piivate  housekeeper,  would  be  no  breach  of  this  contract;  but 
he  can  not  evade  its  spirit  and  requirements  by  evasive  restric- 
tions and  limitations  in  the  manner  that  he  serves  and  enter- 
tains the  traveling  public.  He  must  act  in  good  faith;  he  must 
quit  the  business,  not  half  quit  and  half  not. 

The  true  rule  is  one  that  common  honesiy  will  instantly  see', 
define,  and  apply.  The  defendant  could  not  entertain  any  pari 
of  the  traveling  public  for  the  mere  purpose  of  receiving  the 
compensation  that  he  might  receive  without  violating  this  con- 
tract. He  must  have  been  influenced  by  some  other  motive 
than  mere  pay,  or  he  acted  in  bad  faith  towards  the  plaintiff. 

The  record  of  the  former  recovezy  was  pleaded  by  plaintiff 
hj  way  of  estoppel,  and  had  the  effect  upon  the  record  to  estop 
the  defendant  from  denying  every  fact  in  issue  between  the 
parties,  except  the  breach  of  the  contract  and  the  amount  of 
damages.  The  plaintiff  had  established  the  fact  that  he  was 
prepared  to  keep  tavern  on  the  first  trial,  or  he  could  not  have 
recovered.  That  fact  once  established  is  presumed  to  continue 
untQ  its  contrary  is  shown.  The  instructions  of  the  court  that 
the  plaintiff  must  prove  that  he  was  prepared  to  keep  tavern 
was  erroneous.  When  the  plaintiff  had  proved  a  breach  of  the 
contract  he  was  entitled  to  at  least  nominal  damages,  and  it  was 
not  required  of  him  to  prove  special  damages.  In  cases  of  this 
kind  it  is  difficult  to  £x  upon  a  rule  by  which  damages  can  be 
latiBfactorily  ascertained.    It  is  not  expected  that  a  plaintiff 
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can  pxoTe  a  predfle  sum  abstracted  from  his  piofits  Ivy  a  Tiola^ 
tion  on  the  part  of  a  defendant,  but  the  jury  should  be  careful 
to  find  sufficient  damages  to  admonish  the  defendant  that  **  hon- 
esiy  is  the  best  policy." 
Judgment  reversed. 

Stipulation  vs  Co»tbaci  in  Quxsxion  in  Pbinoifal  Cask,  to  the  effect 
that  the  plaintiff  would  diacontinae  taTem-keeping,  was  previously  held 
valid,  and  not  an  iUeg&l  restraint  upon  trade,  in  Heichao  v.  JTamttton,  3  G. 
Greene,  590;  and  this  case  and  the  principal  case  are'referred  ^  in  Smailey  v. 
Chreene^  62  Iowa,  243^  on  the  proposition  that  a  contract  not  to  engage  in  tha 
practice  of  law  in  a  particular  town  was  valid  and  enforooaUe. 

FoBMXR  Eboovxbt  a8  Bvidxngb  of  PLAiNTivr'B  BiGHT  In  another  action 
lor  a  snheeqnent  injury  growing  ont  of  the  same  ohstmotum:  See  ffaUer  v. 
/Him,  44  Am.  Deo.  762. 


Babbeb  v.  Swan. 

[4  a.  OsBSMi^  863.] 
T^BIT    OF   AtXAGHMXIIT    SHOULD    ShOW    PRIMA    FaGIB    OXMnilAVOQi   WIXB 

CoDB»  sufficient  to  confer  authority  upon  the  clerk  to  Issne  It;  and  if  mi^ 
terially  defective  in  this  respect,  it  may  with  propriety  be  quashed. 
Wbtt  of  Attaohmxnt  can  not  bb  AMXzrDXD  when  it  is  so  materially  de> 
f active  ss  to  be  devoid  of  the  essentisl  requirements  to  give  it  validily 
and  force. 

'Motion  to  quash  writ  of  attachment.    The  facts  aie  stated  ia 
the  opinion. 

WiUiam  Perm  Clarke,  for  the  appellant. 

t/l  D,  Templin,  for  the  appellee. 

By  Court,  Obbehs,  J.  This  suit  was  commenced  by  Hoxaoe 
H.  Barber  against  Charles  J.  Swan.  A  writ  of  attachment  was 
issued.  On  motion  the  writ  was  quashed,  and  the  court  refused 
plaintiff's  application  to  amend.  This  ruling  of  the  court  is  as- 
signed for  error. 

The  paper  in  this  case  called  a  writ  of  attachment  could 
not  easily  be  recognized  as  such.  It  contains  but  few  of  the 
material  requisites  of  such  a  writ.  It  does  not  state  any  action 
pending  for  the  recovery  of  money,  nor  give  the  names  of  the 
parties  to  the  suit.  It  does  not  state  the  grounds  which  author- 
ized the  court  to  issue  the  writ,  nor  does  it  even  give  the  name 
of  the  plaintiff  to  the  proceeding.  It  does  not  show  that  the  in- 
dispensable conditions  of  the  code  had  been  performed,  before 
the  process  could  be  legally  issued;  and  does  not  therefore  con- 
fer authority  upon  an  officer  to  attach  property.    Such  a  writ 
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should  show  prima  fade  a  complianoe  with  the  code,  sufficient 
to  confer  authority  upon  the  clerk  to  issue  the  writ.  If  materi- 
a]lj  defectiYe,  as  in  this  case,  it  may  with  propriety  be  quashed. 

But  it  is  claimed  that  the  plaintiff  below  asked  leave  to  amend 
the  writ.  If  there  was  not  sufficient  Yalidiiy  in  the  writ  to  au- 
thoriise  the  attachment  of  property,  an  amendment  of  the  writ 
could  not  relate  back  to  the  levy,  so  as  to  make  the  attachment 
good.  But  a  process  so  deficient  as  the  writ  in  this  case — so 
devoid  of  the  essential  requirements  to  give  it  vitaliiy  and  force^ 
could  not  well  be  amended  under  any  statute  of  jeofails.  There 
is  no  section  in  the  code  that  can  justii^  such  a  complete  reforma- 
tion of  an  invalid  writ,  and  it  may  well  be  questioned  whether 
any  section  authorizes  any  amendment  of  a  notice,  writ,  or  pro- 
cess. Sections  1755-1759  give  ample  power  to  the  courts  to 
amend;  but  strictly  considered,  those  sections  can  only  be  deemed 
applicable  to  pleadings.  Under  the  rigor  of  the  common  law, 
amendments  are  not  permitted,  and  we  have  now  in  Iowa  no 
statute  of  jeofails  but  the  five  sections  of  the  code  referred  to. 
There  is,  then,  no  authority  for  the  broad  and  unsafe  lystem 
of  amendments  claimed  for  this  writ. 

Judgment  affirmed. 

AjfxicDiaiiT  OF  Wbits  or  Attacbxbrt  ahp  or  Papibs  oh  Which 
Tmnr  asm  Based. — ^Tha  extent  to  which  amendments  are  allowed  of  writs 
of  attachment,  affidavita,  and  bonds  thereon,  and  even  declarations  or  oom- 
plaints  in  attachment  snits,  practically  depends  upon  statates  which  are 
Taried  in  their  nature,  and  often  controlled  l^  other  statntory  provisions  re- 
lating to  amendments  in  generaL  It  would  be  nselees  to  classify  these  stat- 
ates in  this  note;  bat  their  langoage  will  be  given  when  necessary  to  explain 
differences  in  jadidal  opiDion,  and  to  show  upon  what  particular  rolings  are 
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in  the  form  of  declaring  may  obrioosly  be  cured  by  amendment,  and  neither 
sabseqnently  attaching  creditors  nor  bail  can  take  advantage  thereof:  BM 
T.  Cuiflin^  6  Pick.  303;  MiOer  v.  Clarh,  8  Id.  412;  Wood  v.  Denny,  7  Gray, 
640;  and  see  Irvin  ▼.  Howardy  37  Oa.  18;  Lowry  y.  Cadyt  24  Am.  Dec  (K^; 
Avtim  V.  Town  qf  BurlingUnit  34  Vt.  506.  So  an  amendment  changing  the 
form  of  the  action  merely,  or  adding  a  new  count  for  the  same,  will  not  dis- 
solve the  attachment  as  to  interveners:  Mendea  v.  IMien,  16  Nev.  888.  And 
sn  amendment  of  a  petition  by  setting  out  copies  of  the  assignment  of  the 
note  and  account  on  which  the  suit  was  brought  is  not  such  an  amendment 
as  presents  a  new  cause  of  action,  nor  such  a  departure  from  the  case  first 
made  aa  will  warrant  the  dissolution  of  the  attachment:  McCam  v.  Biven^ 
7  Iowa,  404.  Where,  however,  a  new  count  to  the  declaration  is  filed,  for  a 
diiSBrent  cause  of  action  from  that  upon  which  suit  is  brought,  the  attach* 
oient  will  be  dissolved.  Thus  in  WiUi$  v.  Crocker,  I  Pick.  203,  the  contro- 
versj  was  between  two  creditors,  each  of  whom  had  attached  and  levied 
upon  the  same  land,  each  claiming  to  have  made  the  first  attachment.    It 
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appeared  that  the  writ  in  the  plalntifire  action  against  the  debtor  oontained 
originally  two  ooonts,  the  firet  npon  a  promiasory  note  for  one  hundred  and 
aeventy-one  dollars  and  eighty-two  cents,  the  second  for  two  thonsand  dol- 
lars for  money  had  and  received.  While  the  action  was  pending,  the  plaintiff 
added  three  connts,  the  first  for  three  hundred  and  twenty-two  dollars,  the 
balance  of  an  account  annexed,  the  second  for  ninety-six  dollars  on  a  promis- 
sory note,  and  the  third  for  five  hundred  dollars,  also  on  a  promissory  note; 
and  the  court  held  that  the  first  attachment  was  thereby  dissolved.  A  like 
ruling  was  made  in  a  subsequent  case  by  the  same  courts  where  the  declara- 
tion contained  a  count  for  money  had  and  received,  and  one  for  goods  sold 
and  delivered,  and  the  plaintiff,  in  the  progress  of  the  action,  under  leave 
to  amend,  filed  nine  new  counts  on  notes,  checks,  for  money  lent,  etc,  the 
court  saying:  "  The  claim  or  cause  of  action,  for  the  security  of  which  a 
creditor  obtains  his  lien  by  attachment,  should  be  clearly  indicated  in  the 
writ  and  declaration.  The  declaration  should  set  forth  clearly  the  cause  or 
causes  of  action  to  be  secured  by  the  attachment.  And  it  would  be  a  mani- 
fest injustice  to  a  subsequently  attaching  creditor  to  permit  the  prior  at- 
tacher  to  amend,  by  the  introduction  of  claims  which  were  not  originally  set 
forth  and  relied  upon  in  the  declaration;  for  he  has  a  vested  interest  in  the 
surplus.  The  rights  of  the  attaching  creditors  should  be  ascertained  as  they 
existed  and  were  disclosed  by  the  writ  and  declaration  at  the  time  when  they 
made  their  attachments."  See,  in  this  connection,  Frteman  v.  OVovc^  112 
Mass.  180,  decided  under  a  subsequent  statute.  But  where  a  party  declared 
for  seven  hundred  dollars  for  money  had  and  received,  and  afterwards,  at 
the  term  at  which  the  writ  was  made  returnable,  amended  his  declaration  by 
agreement  with  the  defendant,  by  inserting  a  count  for  one  thousand  five 
hundred  dollars  for  money  had  and  received,  and  as  a  substitute  for  the  count 
for  seven  hundred  dollars,  but  finally  took  judgment  embracing  no  greater 
sum,  the  amendment  was  held  to  furnish  no  ground  for  holding  the  attach- 
ment dissolved  as  to  subsequent  attaching  creditors:  LaUgkUm  v.  Lord,  29  K. 

H.287. 

Certain  other  defects  in  form  in  declarations  and  petitdonsin  attachmspt  haf 
also  been  held  amendable.  Thus  where  the  petition  did  not  state  that  the 
debt  was  due,  the  defect  may  be  remedied  by  amendment,  and  there  Ib  no  oc- 
casion for  the  issuance  of  a  new  writ  of  attachment:  Wadsworth  v.  Cheeney,  13 
Iowa,  576;  and  amendments  which  do  not  state  any  new  causes  for  attachment^ 
but  merely  make  the  original  more  specific,  are  allowable:  Oourleyv,  Car^ 
tnody,  23  Id.  212.  In  Iowa,  where  a  petition  in  attachment  is  required  to  be 
verified,  if  this  is  not  done,  or  the  verification  is  defective,  the  defect^  being 
one  of  form,  is  amendable  under  the  code:  Shaffer  v.  SutidwaU,  33  Id.  679; 
LowensUin  v.  Monroe,  62  Id.  231.  In  Hathaway  v.  VavU,  33  GaL  161,  it  is 
held  that  if  the  complaint  is  defective  merely,  and  can  be  made  good  by 
amendment,  the  plaintiff  should  be  allowed  to  amend  pending  the  motion  to 
dissolve  the  attachment  for  that  reason;  but  if  the  complaint  is  incurable,  the 
attachment  must  be  dissolved.  A  declaration  in  attachment  may  be  amended 
by  changing  the  venue:  Perry  v.  MuUigan,  68  GkL  479;  or,  it  is  held,  by 
correcting  a  misjoinder  of  defendants:  Starr  v.  Mayer,  60  Id.  646;  or  in  an 
action  between  tw^  partnerships,  by  inserting  the  individual  names  of  the 
partners  composing  the  two  firms:  Sime  v.  Jacobion,  61  Ala.  186.  Or  where 
an  action  is  begun  by  attachment  sued  out  by  the  equitable  owner  of  a  chose 
in  action,  and  the  declaration  is  erroneously  filed  in  his  name,  it  may  be 
amended  under  the  Mississippi  revised  code,  providing  that  "  the  court  shall 
allow  all  amendments  to  be  made  to  any  pleading  or  proceediog  at  any  time 


June,  1854.]  Ba&beb  v.  Swan.  127 

More  verdict,  ao  as  to  bring  the  merite  of  the  couti'uvegiy  between  the  par- 
ties fairly  to  trial,"  by  potting  upon  the  record  the  party  in  whom  ia  the  l^gal 
title,  and  thia  will  not  neoeantate  a  change  in  the  affidavit  or  bond:  TVffy  v. 
Herrm^  44  Miai.  026.  The  amendment  of  one  of  two  oonnts  of  a  deolaiatiofi 
mserted  in  the  writ  does  not  diaohaige  a  soretj  on  a  bond*  given  to  dissolve 
the  attachment  in  the  action,  from  liability  for  the  amoont  saed  for  in  the 
eoont  not  affected  by  the  amendment:  Warrtn  v.  Lordt  131  Maas.  660. 

kMXKDiacsn  OF  Wbitb  of  ATTAcmoDiT.— Many  clerical  defects  in  writs 
of  attaehment  have  been  held  to  be  capable  t>f  being  remedied  by  amendment; 
and  in  the  absence  of  statntes  expreasly  anthorizing  defects  in  form  to  be 
eoRected,  the  courts  would  seem  to  have  the  power  of  "**^*"g  the  amend- 
menta  nnder  the  general  control  which  they  have  over  their  process.  Thus 
if  an  attachment  is  levied  by  the  proper  officer,  any  mirtake  in  directing  it  is 
plainly  amendable:  Warrtn  v.  FiirteS,  63  Ga.  428;  Blmr  v.  MUUr,  42  Ala. 
308.  A  writ  which  does  not  ron  in  the  name  of  "  the  people  of  the  state," 
as  required  by  the  ooostitation  of  Nebraska^  is  cnraUe  by  amendment:  lAfO^ 
higdon  V.  Cott  4  Neb.  379.  And  an  attachment  letoniable  to  the  "inferior 
ooort  **  is  amendable  by  inserting  the  word  ** connty  **  instead  of  ^'inferior:* 
CufmngUm  v.  CoCAjkhw,  85  Ga.  166.  So  where,  in  issning  an  attachment,  a 
Justice  of  the  peaoe  neglects  to  add  "J.  P."  to  his  signature,  the  letters  may 
be  added  on  motion,  after  proving  that  such  officer  was  duly  authorised  to 
tmne  attachments  tiiat  he  signed  in  his  official  capacity,  and  had  omitted 
the  words  of  his  office  accidentally:  Diduom  v.  Thurmtrnd^  67  Id.  153.  And 
where  a  writ  of  attachment  was  dated  the  twenty-second  of  September,  but 
prof c  wed  to  be  founded  on  a  warrsnt  dated  September  23d,  and  was 
in  fact  issued  on  the  latter  day,  it  was  held  to  be  not  only  competent,  but 
the  duty  of  the  court  to  order  it  amended:  MeCcy  v.  BoyU^  10  Md.  391.  A 
mistake  of  the  time  when  the  court  is  held  was  decided  to  be  amend- 
able where  the  attachment  was  sued  out  as  auxiliary  to  a  suit  commenced 
in  the  ordinary  mode:  8eoU  v.  Maty,  3  Ala.  250.  And  whero  the  war- 
rant of  attachment  was  not  signed  by  the  attorney,  the  defect  was  held 
to  be  clearly  amendable:  Kitaam  v.  ManhaU,  10  Abb.  Pr.  424.  A  manifest 
clerical  error  in  the  amount  stated  in  the  writ  may  be  corrected  under 
section  3242,  of  the  code  of  Iowa,  revision  of  1860,  providing  that  "the 
attachment  law  shall  be  liberally  construed,  and  the  plaintiff,  beforo  or  during 
trial,  shall  be  permitted  to  amend  any  defect  of  form  in  the  affidavit,  bond, 
Attachment,  or  other  proceeding;  and  no  attachment  shall  be  dismissed  for 
any  defect  in  or  want  of  bond,  if  the  plaintiff,  his  agent  or  attorney,  will  at 
cnce  substitute  a  sufficient  bond, "  etc :  Oourley  v.  Carmody,  23  Iowa,  212.  But 
in  PtUnam  v.  HaU,  3  Pick.  445,  it  is  held  that  the  rights  of  a  subsequently 
attaching  creditor  will  not  be  affected  by  the  amendment  of  a  mistake  in  the 
amount  in  the  first  attaching  creditor's  writ,  though  appearing  manifestly  on 
the  face  of  the  writ  to  have  been  occasioned  by  a  mere  slip  of  the  pen.  A 
writ  may  be  amended  by  correcting  the  plaintiffs'  names  from  Wright  and 
Brown  to  Wight  and  Brown,  and  as  amended  has  precedence  over  junior 
writs  levied  prior  to  the  amendment:  Wright  v.  H<Ue,  2  Gush.  486;  S.  C,  48 
Am.  Dec  677.  But  on  the  other  hand,  it  is  held  that  an  attachment  to 
enforoe  a  lien  for  wages  is  lost  by  an  amendment  changing  the  christian  name 
of  the  plaintiff  from  "Edward"  to  "Edmund:"  Floodv.  RamdaU.  72  Me. 
439. 

A  seal  to  a  writ  of  attachment,  however,  in  the  absence  of  a  atatntory  pro- 
viakn  broad  enough  to  allow  it,  being  easential  to  the  validity  of  the  writ, 
sod  without  which  there  ia  no  writ,  can  not  be  aupplied  by  amendment:  Fom 
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▼.  laeUt  4  G.  Greene,  76;  S.  C,  ante,  p.  117;  and  this  dedaion  wm  followed  m 
the  Bubeeqaent  caae  of  Shaffer  v.  SundtoaU,  33  Iowa,  679,  where  it  was  held 
that  a  writ  isaaed  from  the  cironit  court,  having  the  seal  of  the  district  court 
impressed  upon  it,  was  invalid,  and  the  defect  could  not  be  cured  by  amend- 
ment; but  section  3021  of  the  present  Iowa  code,  in  the  chapter  relating  to* 
attachments,  which  provides  that  ''this  chapter  shall  be  liberally  construed* 
and  the  plaintiff,  at  any  time  when  objection  is  made  thereto,  shall  be  per^ 
mitted  to  amend  any  defect  in  the  petition,  affidavit,  bond,  writ,  or  other 
proceeding;  and  no  attachment  shall  be  quashed,  dismissedy  or  the  property 
attached  released,  if  the  defect  in  any  of  the  proceedings  has  or  can  he 
amended  so  as  to  show  that  a  legal  cause  for  the  attachment  existed  at  the 
time  it  was  issued,"  etc.,  is  held  to  be  much  broader  than  section  3242  of  the 
revision  given  above;  and  therefore,  where  a  writ  of  attachment  is  issued  under 
the  seal  of  one  court,  while  the  action  is  pending  in  another,  it  is  competent  ta 
amend  the  writ  by  attaching  the  proper  seal:  Murdaugh  v.  McPhtrrin^  49* 
Id.  479.  Section  173  of  the  old  New  York  code,  which  provided  that  "the 
court  may,  at  any  time,  in  furtherance  of  justice,  and  on  such  terms  as  may 
be  proper,  amend  any  pleading  or  proceeding  by  adding  or  striking  out  the 
name  of  any  party,  or  by  correcting  a  mistake  in  the  name  of  a  party,  or  a 
mistake  in  any  other  respect,  or  by  inserting  other  allegations  material  to 
the  case,"  etc.,  is  likewise  considered  broad  enough  to  allow  a  seal,  wanting 
to  a  writ  of  attachment  issued  out  of  the  marine  oourt,  to  bo  supplied  by 
amendment:  TalcoU  v.  Rosenberg^  8  Abb.  Pr.,  N.  S.,  287.  In  Minissippi* 
if  a  party  plaintiff  in  the  declaration  be  omitted  from  the  writ  and  affidavit^ 
the  omission  may  be  supplied  by  amendment:  Shaw  v.  Brmony  42  Miss.  309^ 
but  in  Maine  an  attachment  is  held  to  be  dissolved  by  amending  the  writ  by 
inserting  a  co-plaintiff:  MotUtan  v.  Chapin,  28  Me.  505;  and  where  partner- 
ship  property  was  attached  upon  a  writ  containing  the  names  of  three  only 
out  of  four  surviving  partners,  and  the  next  day  the  name  of  the  fourth  wa» 
inserted,  and  a  new  attachment  made  upon  the  same  property,  but  in  the 
mean  time  another  creditor  had  attached  the  property  upon  a  writ  against 
the  four  partners,  it  was  held  that  the  first  attachment  was  vacated  as  against 
the  second  attaching  creditor:  Denny  v.  Ward,  3  Pick.  199.  So  it  is  held  in 
Ck>nnectiout  that  the  statute  of  amendments,  providing  that  '*the  several 
courts  of  law  and  equity  in  this  state,  in  any  action  hereafter  brought, 
may  at  any  time  permit  tiie  parties  respectively  to  amend  any  defect,  mis* 
take,  or  informality  in  the  writ,  declarations,  pleadings,  or  other  parts  of 
the  record,  in  civil  causes  pending  before  them,"  does  not  authorize  an 
amendment  which  mdces  a  new  ground  of  action  against  a  new  party. 
Therefore,  a  writ  against  the  copartnership  of  H.  &  B.  can  not  be  amended 
by  erasing  the  name  of  R.,  and  making  it  a  writ  against  H.  in  his  individual 
capacity;  and  if  such  amendment  is  permitted,  it  annuls  the  lien  of  the  at- 
tachment: Pedb  V.  Sill,  3  Conn.  157;  but  where  a  writ  in  favor  of  A.  and  B.» 
and  D.  as  executor  of  C,  brought  after  the  death  of  C,  on  a  note  payable  to 
A.,  B.,  and  G.,  against  the  maker,  was  served  on  his  real  estate,  and  after 
the  return  of  the  writ  it  was  amended  by  erasing  D.'s  name,  and  leaving  it 
in  favor  of  A.  and  B.  as  survivors  of  the  payees,  the  amendment  was  held 
allowable,  and  the  lien  created  by  the  attachment  not  dissolved  thereby. 
Johnson  V.  Huntington,  13  Id.  47;  and  under  section  2990  of  the  Alabama  re- 
vised code,  where  an  attachment  is  sued  out  by  a  partnership  against  a  part- 
nership, and  the  names  of  the  individual*  partners  are  nowhere  stated,  the 
affidavit,  bond,  and  attachment  may  be  amended  so  as  to  set  out  their  names: 
Sima  V.  Jacobwm,  51  Ala.  186.    In  Michigan,  also,  a  writ  and  affidavit  in 
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SiTor  of  the  firm  of  "Evaiia  k  Walker,'*  otherwise  identifying  the  parties,  is 
amendable  by  inserting  their  christian  names:  Barbn'  ▼.  Smith,  41  Mich.  138. 
A  oonnt  by  way  of  amendment  can  not  be  filed  to  a  writ  which  has  no  count; 
it  would  be  making  a  new  writ,  which  does  not  come  within  the  rale  of 
amendments:  Brigham  v.  Ate,  2  Pick.  420,  425.  Under  section  3021  of  the 
Iowa  code,  above  given,  a  writ  of  attachment  may  be  amended  after  levy: 
AlkiM*  V.  Womeldorf,  53  Iowa,  150. 

Amknbmkht  of  AnriDAYiTB  ON  Attach vsMT. — Unless  the  amendment  of 
affiilaviti  cm  attachment  is  expressly  anthorized  by  law,  it  is  held  that  they 
an  not  amendable:  Drake  on  Attachments,  sect.  87, 113;  Brown  v.  MeCltuhty^ 
26G&.677;(7oAenT.  Manco^2Sl(i.Tti SlcMghUr^,  Bevans,  1  Finn.  348;lfar9 
▼.  Abramaon,  53  Tex.  261;  although  the  reason  for  the  ruling  does  not  clearly 
appear  from  the  authorities.  Certain  general  statutory  provisions,  however, 
are  considered  as  empowering  such  amendments  to  be  made.  This  is  the 
case  with  the  Kentucky  civil  oode,  section  161,  which  enacts  that  ''the 
court  may  at  any  time,  in  furtherance  of  justice,  and  on  such  terms  as  may  be 
proper,  amend  any  pleading  or  proceeding,*'  etc.:  Allen  v.  Brown,  4  Mete. 
342;  and  with  the  like  section  found  in  the  New  York  code,  section  173, 
quoted  above:  ^Brman  v.  Walter,  13  How.  Pr.  360, 859.  Where  amendments 
of  affidavits  are  permitted,  defects  in  form  or  clerical  mistakes  may  of  course 
be  corrected.  Thus  an  affidavit  wanting  in  none  of  the  legal  rsquiaites  ex* 
eept  that  of  being  made  before  the  clerk  of  the  court  is  amendabb  under 
soetion  28  of  the  Illinois  attachment  act,  by  filing  a  new  affidavit:  CampheU 
V.  Wkdatome,  8  Scam.  361;  and  the  objection  that  an  affidavit  was  sworn  to 
before  a  oommisnooer  in  another  state,  but  that  no  certificate  of  the  secretary 
of  state  bad  been  obtained  as  required  by  statute,  may  be  obviated  by  amend- 
ment: LawUm  v.  Kiel,  51  Barb.  30;  S.  C,  34  How.  Pr.  465;  so  where  the 
word  "  not "  was  omitted  by  oversight  in  stating,  as  the  cause  for  which  it 
was  prayed  the  attachment  might  issue,  that  "the  defendant  had  property, 
goods,  etc.,  not  exempt  from  execution,"  which  he  refused  to  give  either  in 
payment  or  as  security  for  the  plaintiff's  debt,  it  was  held  that  the  refusal  of  the 
ootirt  to  permit  the  affidavit  to  be  amended  and  the  order  quashing  the  at- 
tachment were  erroneous:  Bunn  v.  Pritchard,  0  Iowa,  56;  and  an  affidavit  which 
states  that  the  defendants  *'are  or  will  be  justly  indebted,"  etc.,  is  defective 
in  form  only,  and  therefore  amendable  under  the  Alabama  code  of  1876,  sec- 
tion 3315,  by  striking  oat  the  words  *'or  will  be:"  Tommeff  v.  OambU,  66 
Ala.  469.  A  justice  may  properly  allow  an  affidavit  to  be  amended  so  as  to 
show  that  the  affiant  was  the  agent  or  attorney  of  the  plaintiff  in  the  writ: 
PaulhauM  V.  Ldter,  54  Id.  01;  so  an  affidavit  for  an  attachment  upon  a  crop 
for  rent  may  be  amended  by  inserting  the  omitted  fact,  existing  when  it  was 
made,  that  the  plaintiff  **  was  absent  from  the  county:"  NoUn  v.  Royston,  30 
Ark.  561.  Where  the  affidavit  was  signed  "  Paul  Ruty ,"  while  the  proceedings 
were  carried  on  in  the  name  of  "Paul  Ruthe,"  as  plaintiff,  it  is  such  a  variance 
that  may  be  corrected  at  any  time,  and  if  the  names  are  idem  eonans,  no  amend- 
ment is  necessary:  Buthe  v.  Oreen  Bay  etc,  R.  R.,  37  Wis.  344.  And  where 
an  attachment  is  brought  in  aid  of  a  suit  at  law,  but  is  docketed  separately, 
there  is  no  error  in  allowing  an  amendment  of  the  affidavit,  showing  the  at- 
tachment to  be  in  aid  of  such  suit:  Roberta  v.  Dunn,  71  111.  46.  An  affidavit 
lacking  a  venue  may  be  amended:  StrtUhere  v.  McDowell,  5  Neb.'  491. 

The  statutes  generally  provide  that  affidavits  defective  in  form  only  may 
be  aroimded;  but  certain  provisions,  some  of  which  are  quoted  above,  are  suf- 
ficiently broad  to  permit  an  amendment  in  matter  of  substance:  See  Jiender' 
mm  V.  Drace,  30  Mo.  358;  Browi  v.  Hawhrne,  Co  N.  C.  645;  Oravea  v.  Cok, 
Dxc.  Voii.  LZI— 9 
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1  O.  Greene,  405;  LcmgwaHhff  ▼.  Waten^  11  Iowa,  482.  Under  aeotion  2582 
(Bectiond315,  code  of  1876)  of  the  Alabama  code,  wbioh  is  rabsfeantially  the 
same  as  section  3242  of  the  Iowa  code,  revision  of  1800,  supra,  there  is  a  dis- 
tinction between  defective  affidavits  and  defective  bonds,  the  latter  only  be- 
ing amendable  for  defects  other  than  those  of  form,  and  therefore  the  aver- 
ment required  of  the  affidavit  that  the  writ  '*  is  not  saed  ont  for  the  pnrpoee 
of  vexing  or  harassing  the  defendant,"  being  matter  of  sabsfeaiice,  can  not  be 
supplied  by  amendment:  Efatt  v.  BraadUmt  40  AUl  406;  S.  C,  46  Id.  359. 
And  a  like  provision  found  in  the  Tennessee  code^  section  3477,  is  also  held 
not  to  authorise  defects  in  the  substance  of  affidavits  to  be  amended;  as 
where  the  affidavit  is  neither  signed  nor  certified:  WaU  v.  Comes,  4  Heisk. 
632;  or  no  sufficient  ground  for  its  issuance  is  stated:  LiUard  v.  Carter^  7  Id. 
004;  but  see  MapUa  v.  Tunis,  11  Humph.  108;  S.  C,  53  Am.  Dea  779;  bat 
the  fact,  however,  that  the  derk  failed  to  attest  that  the  affidavit  had  been 
sworn  to  is  not  fatsl,  although  his  failure  to  sign  the  writ  renders  it  void  and 
incurable  by  amendment:  Wiley  v.  BetmeU,  9  Bazt.  581.  In  New  York,  also, 
sn  affidavit  which  wholly  omits  to  state  the  grounds  of  the  cause  of  action 
can  not  be  remedied  by  amendment,  there  being  a  defect  in  jurisdiction: 
Zengal^.  jBctiotse, 33 How. Pr.  129;  S.  C,  7Bobt.  199;  see  JTop^  v.  TmU, 
mtpra.  The  law  of  ArkanHfts  reads:  "  The  affidavit  or  grounds  of  attachment 
may  be  amended  so  as  to  embrace  any  grounds  of  attachment  that  may  exist 
up  to  and  until  final  judgment  upon  the  same.  If  the  amendment  embraoe 
grounds  existing  at  the  time  of  the  conmienoement  of  said  proceeding,  and 
iiB  sustained  upon  such  grounds,  the  lien  created  by  the  suing  out  or  levying 
of  the  original  attachment  shall  be  held  good,"  etc.:  Gantt's  Dig.,  sec.  394, 
c.  11.  Under  this  section,  and  certain  general  provisions,  it  is  held  that  an 
affidavit  for  attachment,  made  possible  in  certain  cases  by  section  4101,  Digest, 
by  a  landlord  who  has  a  lien  on  the  crop  of  his  tenant  for  rent,  may  be 
amended  in  the  circuit  court,  on  appeal  from  the  justice's  court,  by  inserting 
"  that  the  defendant  had  removed  a  part  of  the  property  from  the  premises 
without  the  consent  of  the  plaintiff:"  Rogen  v.  Cooper,  33  Ark«  406;  but 
an  the  other  hand,  in  Alabama^  under  similar  laws  giving  a  landlord  the  rig^t 
to  attach  his  tenant's  crop  for  rent^  it  is  held  that  the  affidavit  is  fatally  de- 
fective if  it  does  not  aUege  that  the  removal  of  the  crops  from  the  rented 
premises  was  without  the  landlord's  consent:  Shield  v.  Dothard,  59  Ala.  595; 
and  also  a  failure  of  the  affidavit  to  state  that  the  parties  are  landlord  and 
tenant,  and  that  the  indebtedness  was  for  rent  and  advances,  can  not  be  reme- 
died by  amendment:  Staggers  v.  fTosAtnyton,  56  Id.  225.  Sections  23  and  27 
of  the  Maryland  code,  relating  to  amendments,  and  the  misjoinder  and  non- 
joinder of  defendants,  do  not  authorize  the  court  to  strike  out  the  name  of 
one  of  the  defendants  in  the  affidavit  of  the  plaintiff,  or  in  the  warrant  of  the 
justice,  in  proceedings  by  attachment  against  non-resident  debtors:  ffallejf 
V.  Jackson,  48  Md.  254. 

Amendment  of  Bonds  on  Attachment. — ^As  in  the  case  of  defective 
writs,  there  is  no  power  in  a  court  except  as  conferred  by  law  to  allow  an 
amendment  of  an  insufficient  bond:  Drake  on  Attachments,  sec.  146;  BoMac 
V.  Bigbg,  7  Fla.  336;  but  this  authority  is  given  in  a  number  of  the  states; 
and  iiie  statutes  in  relation  to  the  amendment  of  attachment  proceedings  are 
either  more  liberally  construed  in  the  case  of  bonds,  or  they  expressly  provide 
that  an  attachment  shall  not  be  dlBmissed  for  any  defect  in  or  want  of  a  bond, 
if  a  sufficient  bond  is  substituted.  Thus  under  a  statute  which  enacts  that 
"the  plaintiff  before  or  during  the  trial  should  be  permitted  to  amend  any 
dflfeolB  of  form  in  the  original  papers,"  a  defective  bond  may  be  amended  by 
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the  snbstitatioxi  of  a  new  and  perfect  bond:  Lofwry  v.  SUmtt  7  Port  483;  see 
«bo  Kitmun  v.  Marshall^  10  Abh.  Pr.  424;  and  see  Fan  AndaU  v.  Kmm,  9 
Ho.  383,  decided  under  a  broader  atatnte;  and  that  there  waa  no  diatinotion 
between  a  void  and  a  defeetive  bond,  and  in  either  caae  it  waa  the  duty  of 
the  conrt  to  permit  the  plaintiff  to  aubaUtnte  a  anffident  bond:  Jaekton  v. 
Staadey^  2  Ala.  326;  ao  a  defect  in  the  bond  ia  not  a  aofficient  caoae  for  qoaah* 
Ing  the  proceedings,  nnleaa  an  opportunity  is  given  to  the  plaintiff  to  execute 
a  peifect  bond,  and  he  declined  doing  ao:  Drake  on  Attachmenta,  aeo.  147; 
Lawryv.SUme^l  ¥Qnt,  iSB; Planien^ aiwi Merekant^ Bank r,  Andrewt^ Sid. 
404;  Aiford  v.  Joknmm^  O^Id.  320;  Lmoe  v.  Derrick,  Id.  415;  SeoU  ▼.  Maqf,  8 
Ala.  250;  Tevv  ▼.  Ilvghea,  10  Mo.  380;  Wood  ▼.  SqtOren,  28  Id.  528;  Beardde€ 
▼.  Morgan^ 29  Id.  471;  Hendermmy. Draee,  30 Id.  368;  Jasper  Oo.  ▼.  OhenoMU^ 
38  Id.  357;  McDonald  ▼.  jPte,  53  Id.  343;  Ckeever  v.  Lane^  9  Iowa,  193; 
JTblnwa  ▼.  Bnddy  11  Id.  186;  (Skmrlqf  ▼.  Carmody,  23  Id.  212;  Lee  v.  Vail,  2 
8cam.  473;  Smith  ▼.  Joiner,  27  Ga.  65;  OUver  t.  WiUony  29  Id.  642;  Irvin  v. 
Howard,  37  Id.  18;  Long  v.  Hood,  46  Id.  226;  BMtheHin  ▼.  Underwriter^ 
Agency,  63  Id.  442.  But  the  application  to  amend  must  contemplate  the  re- 
moral  of  all  the  objectiona  to  the  bond,  or  the  refusal  to  allow  an  amendment 
will  not  be  error:  Drake  on  Attachmenta,  aec  148;  Hunter  ▼.  Ladd,  1  Scam. 
551.  "  When  a  plaintiff  haa  obtained  leave  to  file  an  amended  bond,  and  has 
done  ao,  it  ia  aubetitnted  for  that  originally  given,  and  haa  the  efifoct  of  aua- 
taining  the  attachment  from  the  commencement  of  the  action,  and  ia  ao  to  be 
treated  as  the  defendant'a  aecurity  from  that  time:"  Drake  on  Attachmenta, 
aae.  14S n;  Branch qf  State  Bank y.  MorrU,  18 Iowa,  136;  MeOrawv.Wdeh, 
2a»L284. 
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[4  Q.  Gbibbb,  87S.] 
MumCDIFAL    OOBFOBATION    Ifl  LlABLK  ON    SaXX    PbIKCTPAL  A8    IkDIYXDUAL 

GinzKir  for  acta  of  non-feaaance  or  negligence  of  ita  agenta  in  the  con- 
atmction  of  ita  varioua  improvementa,  in  the  abeence  of  an  expreaa  atatute 
to  the  contrary. 
IfmncuAL  CoBPOSATioir  is  Lublk  vob  Damaoss  OoQAaio»n>  bt  Ovm- 
VLOW  ov  Watib  upon  private  property,  through  the  improper  and  negli- 
gent manner  in  which  it  execntea  ita  powera  and  dutiea  in  oonatmeting 
culverta,  drains,  and  gutters. 

AunoH  to  recoTer  damages.    The  opinion  states  the  faets. 

J.  8ccU  Bichman,  for  the  appellants. 

fl/.  BuHer  and  S.  Whicker,  for  the  appellee. 

By  Conrt,  Hall,  J.  The  plaintiffs  in  this  case  brought  their 
action  against  the  city  of  Muscatine  to  recover  damages  sus- 
tained by  the  plaintiffs,  occasioned  by  the  improper  and  unskill- 
fol  construction  of  certain  culverts,  drains,  and  gutters,  made 
by  the  city,  by  which  the  water  was  turned  and  flowed  upon 
the  plaintiffs'  premises,  situate  in  said  city;  and  also  that  the 
eity ,  in  constructing  their  works,  had  left  Qiem  in  an  unfinished 
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state,  and  in  such  a  careless  and  negligent  condition,  that  a 
large  quantity  of  water  was  made  to  overflow  the  premises  of 
the  plaintiffs,  occasioning  damage,  etc.  To  this  petition  the 
defendant  filed  a  demurrer,  which  was  sustained  by  the  court 
below;  and  judgment  was  rendered  against  the  plaintiffs.  The 
sustaining  of  the  demurrer  is  assigned  for  error. 

The  power  and  authority  of  the  city  of  Muscatine  to  make 
the  improvements  that  are  alleged  to  have-  produced  the  injury 
complained  of  is  not  denied;  and  the  only  question  presented 
for  our  decision  is  as  to  the  liability  of  the  city  for  damages  oc- 
casioned from  the  improper  and  negligent  manner  in  which  they 
executed  their  powers  and  duties  in  making  those  improvements. 
It  has  been  contended  that  a  corporation  such  as  this  is  gov- 
erned by  a  different  principle  from  that  applied  to  individual 
citizens,  and  that  it  can  not  be  made  liable  for  acts  of  non- 
feasance or  negligence  of  its  agents  in  the  construction  of  its 
various  improvements.  We  can  not  assent  to  this  doctrine,  as 
being  sustained  either  by  reason  or  authority. 

That  the  legislature  can  create  a  corporation,  and  exempt  it 
from  duties  or  obligations  which  are  denied  the  natural  citizen, 
may  perhaps  be  true;  but  unless  such  privileges  are  expressly 
conferred,  no  court  ought  to  give  them,  by  construction  or  im- 
plication. The  tendency  of  legislation  and  the  decisions  of 
courts  is  to  maintain  equality  of  rights,  whether  the  interests 
and  duties  are  exercised  by  a  number  of  persons  associated  inta 
a  corporation  or  by  private  persons.  The  true  principle  should 
be  to  make  the  party  liable  who  had  the  authority  to  act,  and 
who  authorized  the  act  that  occasioned  the  damage;  especially 
when  the  damage  is  consequential.  The  necessity  that  the  city 
authorities  should  have  the  power  to  grade  the  streets,  provide 
drains,  gutters,  culverts,  and  such  improvements  as  the  publio 
convenience  required,  so  far  as  these  matters  are  concerned,  can 
not  be  denied,  and  their  authority  over  such  matters  should  be 
complete.  The  interest  of  the  public  in  the  streets  and  alleys, 
although  it  is  only  an  averment,  is  as  perfect  as  that  of  a  nat>* 
ural  person  in  his  fee-simple  title,  and  their  right  to  enjoy  and 
appropriate  them  to  the  specific  purpose  should  not  be  infringed 
upon  by  the  real  or  supposed  convenience  or  relative  interest  of 
any  one. 

The  case  of  Creal  v.  Ciiy  of  Keokuk,  4  G.  Qreene,  47,  recognized 
this  doctrine,  although  the  opinion  in  that  case  does  not,  per- 
haps, as  thoroughly  keep  in  view  the  rights  of  the  public  to  ap- 
propriate what  is  clearly  admitted  to  belong  to  them  as  it  does 
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that  of  the  individual  citizen.  It  will  be  difficult  to  establish, 
upon  any  principle  of  universal  application,  a  distinction  between 
the  rights  of  one  and  the  rights  of  mauj.  Why,  if  the  indiyidual 
citizen  has  the  unlimited  right  to  use  his  own  property  in  such 
a  nuuiner  as  may  suit  his  convenience  and  wishes,  without  fear 
of  damage  from  any  source,  provided  he  uses  proper  caution 
not  to  directly  damage  his  neighbor — why  a  public  corporation 
can  not  in  the  same  mauner  appropriate  their  property,  and 
subject  it  to  their  convenience  and  use,  without  being  subject  to 
exactions  and  damages  from  those  who  are  discommoded  or 
damaged  by  such  legal  use  of  public  property,  will  most  certainly 
be  difficult  to  reconcile  upon  any  general  principle. 

The  negligent  or  unskillful  manner  of  using  or  appropriat- 
ing the  property,  whereby  damage  is  produced,  is  to  all  intents 
the  same  to  the  injured  party,  whether  occasioned  by  the  acts  of 
a  private  citizen  or  a  public  corporation,  and  the  law  protects 
him  equally  against  both.  There  can  be  no  difference  in  princi- 
ple between  the  "taking  of  private  property  for  public  use" 
and  the  demolition  and  damage  produced  to  his  property  by 
overflowing  it  with  water.  This  would  not  be  in  the  use  of 
their  own  property,  but  a  destruction  of  the  property  of  others. 

The  cases  cited  by  counsel  for  appellants,  we  think,  are  clear 
upon  this  point:  Bailey  v.  Mayor  etc.  of  New  York,  8  Hill  (N.  Y.), 
632  [38  Am.  Dec.  669];  Mayor  etc.  of  New  York  v.  Furee,  Id.  612; 
Mayor  etc.  of  New  York  v.  Bailey,  2  Denio,  434;  Bochester 
While  Lead  Co.  v.  City  of  Bochesier,  3  N.  T.  463  [53  Am.  Dec. 
316];  Boss  v.  City  of  Madison,  1  Ind.  281  [48  Am.  Dec.  361]. 

The  decision  of  the  court  below  will  be  reversed,  an^  the  cause 
remanded  to  the  district  court  for  further  proceedings. 

Judgment  reversed. 

Municipal  Cobpoilations,  Liabiutt  fob  Nkolioence:  See  Cky  oj 
Madimm  v.  Bobs,  64  Am.  Dec.  481,  and  note  referrlDg  to  other  cues  in  thi« 
aeries;  Lloyd  v.  Mayor  etc  qfNew  York,  55  Id.  347,  and  notes;  CityqfBi^- 
/ah  V.  HoUoway,  57  Id.  560;  HuUon  v.  Mayor  etc.  qfNew  York,  69  Id.  526. 
A  mnnicipal  corporation  is  liable  for  the  negligence  of  its  agents  in  the  oon- 
stmction  of  public  improvement^,  upon  the  same  principle  and  under  the 
■ame  circamstances  as  a  private  citizen:  Cotea  v.  City  of  IkMfenport,  9  Iowa» 
235.  Thns  if,  in  making  changes  in  the  natural  surface  of  streets,  a  city  is 
negligent  in  construction,  so  that  the  adjacent  lots  are  injured  thereby,  the 
eity  is  liable  for  such  injury:  Hendenhot  v.  City  o/Ottuma,  46  Id.  659.  And 
this  doctrine  of  liability  of  municipal  corporations  for  the  negligent  construe- 
tioo  and  repairs  of  streets  is  applicable  to  the  question  of  the  liability  of 
road  supervisors,  at  least  so  far  as  to  determine  that  they  are  not  exempt  on 
account  of  the  quctsi  judicial  nature  of  their  duties  and  powers:  MeCord  v. 
Hitjh,  24  Id.  d46.  The  principal  case  was  cited  to  the  propositions  laid  down 
by  the  foregoing  Iowa  cases. 
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GoBiELL  V.  Ham, 

[4  Gt,  GbXSHS,  455.] 

AoJOUSznoENT  OF  Execution  Sale  will  not  Havx  Emor  to  Irtaudatt 
It,  when  tho  adjonmment  was  made  by  public  proclamatioo,  the  agent 
of  the  ezecntion  defendant  was  present  and  had  notice  of  it,  and  the 
poatponement  was  occasioned  by  the  agent's  failare  to  pay  the  amount 
he  had  bid  npon  the  property. 

PUBGHASXB  AT  Al>J0UKNSI>  EXECUTION  SaLB  WILL  NOT  BE  ChABOED  WITB 

Notice  of  Issboulabitibs,  from  the  mere  fact  that  he  was  present  at 

the  first  sale  and  had  notice  of  the  adjourned  sale. 
EzBOUTiON  Law  in  Fobob  at  Tdcb  of  Contract  Entbbs  into  and  Bb- 

OOMES  Pabt  of  It,  so  far  as  it  affects  the  obligation;  bat  so  far  as  it  i» 

merely  remedial,  it  may  be  modified  or  changed  at  any  time. 
Substantial  Rights  of  Pabtibs  can  not  be  Chanoxd  ob  Imfaikep  bt 

Subsequent  Laws,  but  the  remedial  directions  for  enforcing  those  right* 

may  be  changed. 
Obvious  Policy  of  Law  is  to  Pbotbct  Judicial  Sales,  in  the  absence  of 

fraud. 

Petition  to  set  aside  an  execution  sale  and  canoel  a  sheriff's 
deed.     The  facts  are  stated  in  the  opinion. 

Smiihi  MoKMayy  and  Poor^  for  the  appellants. 

H,  A.  WUiM  and  J,  Burt^  for  the  appellee. 

By  Court,  Greene,  J.  The  petition  in  this  case  was  filed  bj 
Oharlotte  Coriell  and  W.  W.  Coriell  against  Matthias  Ham,  and 
prays  that  the  execution  sale  beset  aside  and  the  sheriff's  deed 
to  certain  lots  in  the  ciiy  of  Dubuque  be  canceled.  It  appears 
that  November  16,  1842,  J.  Y .  Berry  obtained  judgment  against 
W.  W.  Coriell;  that  execution  was  issued  June  27, 1844,  and 
the  lots  in  question  were  levied  upon,  and  advertised  to  be  sold 
on  the  seventeenth  of  August  following;  that  the  lots  were  bid 
off  by  John  C.  Coriell,  the  brother  and  agent  of  defendant, 
who  failed  to  pay  the  amount  of  his  bid,  and  in  consequence 
the  sale  was  postponed  until  the  tweniy-fourth  of  that  month, 
when  M.  Ham  became  the  purchaser. 

The  case,  as  submitted  to  the  court  below,  was  decided  against 
the  plaintiffs,  and  their  petition  was  dismissed.  To  this  decis- 
ion several  objections  are  urged  by  counsel  for  appellants. 

1.  It  is  objected  that  the  sheriff  was  not  authorized  to  make 
the  sale  on  the  twenty-fourth  of  August,  as  he  had  previously 
advertised  the  sale  for  the  seventeenth  of  that  month.  It  ap* 
pears  by  the  deposition  of  the  sheriff  that  he  '|  proclaimed  the 
postponement  of  the  sale."  The  sale  was  then  postponed  from 
the  seventeenth  to  the  tweniy-f ourth  of  the  month.     As  the  ad« 
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joumment  was  proclaimed  by  the  sheriff,  and  as  the  execution 
defendant's  agent  was  present  and  had  notice  of  it,  and  as  the 
postponement  was  occasioned  by  his  failure  to  pay  the  amoant 
he  had  bid  upon  the  property,  he  should  not  after  so  long  an 
interval  be  permitted  to  take  advantage  of  that  derangement  in 
the  sale.  If  there  had  been  no  postponement  of  the  sale, 
and  if  the  delay  had  not  been  occasioned  by  the  agent  of 
the  execution  defendant,  we  should  regard  this  irregularity 
as  haying  a  more  serious  effect  upon  the  validity  of  the  sale. 
There  is  great  proprieiy  and  frequently  obvious  necessity  for 
adjourning  such  sales  from  time  to  time;  and  when  it  is  done 
by  public  proclamation,  and  vdth  notice  to  the  parties  in  inter* 
est,  as  in  this  case,  it  should  not  haTe  the  effect  to  invalidate 
the  sale. 

In  Burd  v.  Damddle,  2  Binn.  80,  it  was  held  that  a  sheriff's 
sale  of  lands,  eyen  after  the  retom  day  of  the  vnit  of  venditiani 
exponas^  is  not  Toid,  if  after  advertised  before,  and  continued 
by  adjournment.     So  in  LuJOter  t.  M:Michaelf  6  Humph.  298. 

The  case  of  Oivan  y.  Doe,  5  Blackf .  260,  is  referred  to  by 
appellant  veith  great  confidence.  In  some  particulars  that  case 
resembles  this,  but  in  others  it  is  vastly  different.  In  that  ease, 
a  sheriff  sold  the  land  to  B.,  who  failed  to  pay  the  purchase 
money.  Three  days  after,  ai  the  request  of  C,  and  vrUhoui  hav-^ 
tug  ct^owmed  the  sale,  and  vdthout  advertising  it  again,  the 
sheriff  re-exposed  the  property  to  sale,  and  sold  it  to  C,  who 
luid  notice  of  the  fact,  and  was  a  party  to  ffie  irregularities;  and 
it  was  held  that  there  were  in  the  circumstances  of  the  case  those 
ingredients  of  fraud  which  vitiate  the  sale.  We  have  italicized  the 
facts  and  peculiar  features  of  that  case,  which  show  it  to  be 
materially  different  from  this.  In  this  case  there  vras  an  ad-» 
joumment.  The  sale  was  not  at  the  request  of  the  purchaser, 
and  he  was  in  no  vniy  a  party  to  the  irregularities.  Nor  were 
there  in  this  case  any  ingredients  of  fraud  which  could  invali- 
date the  sale. 

2.  It  is  not  pretended  that  there  was  fraud  or  collusion  on 
the  part  of  the  purchaser,  but  it  is  objected  to  the  decision  below 
that  he  had  notice  of  the  irregularities.  Indeed,  the  plaintiffs 
show  so  much  confidence  in  Ham  that  they  made  him  their 
witness,  and  it  seems  by  his  testimony  that  he  was  present  at 
the  first  sale,  and  from  thart  circumstance  it  is  claimed  that  he 
had  notice  of  the  irregularity.  By  this  same  testimony  it  seems 
that  Ham  had  given  Coriell ''  six  years  to  redeem  in,  and  had 
requested  him  to  redeem  at  ten  per  cent  interest  on  the  money 
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he  had  paid  oat;  that  Coriell  had  refused  to  do  bo.  Baying  that 
he  could  do  better  with  his  money."  This  testimony  shows 
that  Ham  attended  the  first  sale,  and  had  notice  of  the  ad- 
journed sale,  but  it  shows  the  very  reverse  of  fraud  or  collusion. 
It  shows  that  Ham's  purchase  was  in  good  faith,  and  in  full 
confidence  of  regularity.  From  the  mere  fact  that  he  was 
present  at  the  first  sale,  and  had  notice  of  the  adjourned  sale, 
it  does  not  follow  that  he  is  to  be  charged  with  notice  of  irregu- 
larities which  were  not  known  to  him,  and  which  are  not  even 
now  made  patent. 

3.  It  is  objected  that  the  deed  was  prematurely  given;  that 
the  judgment  was  rendered  November  18, 1842,  when  the  act  of 
February  17,  1842,  subjecting  real  and  personal  estate  to  execu- 
tion, was  in  force;  that  the  execution  law  enters  into  and  be- 
comes a  part  of  the  contract;  that  under  that  act  the  sheriff  was 
only  autiiorized  to  give  a  certificate  to  the  purchaser,  which 
would  entitle  him  to  a  deed  in  fifteen  months  if  the  property 
was  not  redeemed;  and  that  as  this  deed  was  given  immediately 
after  the  sale  under  the  law  in  force,  at  the  date  of  the  sale  it 
was  unauthorized  and  void. 

We  think  this  objection  is  without  sufiicient  foundation.  Al- 
though appellants  are  correct  in  assuming  that  the  execution 
law  in  force  at  the  time  of  the  contract  enters  into  and  becomes 
a  part  of  it,  still  it  must  be  borne  in  mind  that  that  doctrine  is 
only  applicable  to  such  portions  of  the  execution  law  as  affect 
the  obligation  of  conlxacts.  So  far  as  execution  laws  are  merely 
remedial,  they  may  be  modified  and  changed  at  any  time.  The 
method  of  enforcing  a  liability  may  be  changed,  but  the  liability 
itself  can  not  be  impaired.  If  the  law  of  a  contract  requires 
payment  in  cash,  a  subsequent  law  can  not  constitutionally  direct 
that  payment  may  be  made  in  property  at  two-thirds  valuation. 
If  the  law  of  the  contract  stipulates  that  payment  may  be  en- 
forced by  a  sale  of  property  within  a  given  time  after  judgment, 
a  subsequent  law  can  not  change  that  contract  by  extending  the 
time;  but  the  new  law  may  change  the  manner  in  which  such 
obligations  and  liabilities  are  to  be  enforced. 

The  substantial  rights  of  parties  under  a  contract  can  not  be 
changed  or  impaired  by  subsequent  laws,  but  the  remedial  di- 
rections to  the  officers  of  the  law  for  enforcing  those  rights 
may  be  changed. 

The  execution  law  of  February  17, 1842,  was  repealed  Febru- 
ary 16, 1843,  and  the  valuation  law  of  1843  adopted.  So  far  as 
the  provisions  of  that  valuation  law  were  remedial,  and  so  far  as 
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ihej  did  not  impair  the  obligation  of  contracts,  they  were  appli- 
<9ible  to  the  execution  under  which  the  prop^riy  in  question  was 
sold.  Accordingly,  the  sheriff  had  power  to  deliver  the  deed  to 
the  purchaser* as  soon  as  the  purchase  money  was  paid.  We 
can  discover  nothing  in  the  sale  or  in  the  deed  that  impaired  the 
rights  of  either  party  under  the  contract  and  judgment.  The 
valuation  and  unconstitutional  portion  of  the  act  of  1843  was 
not  followed  in  this  sale.  Indeed,  the  whole  proceeding  under 
the  execution  appears  to  have  been  in  substantial  harmony  with 
the  execution  law  of  the  conizact,  until  the  deed  was  delivered 
to  the  purchaser,  and  in  that  the  sheriff  acted  under  the  law  in 
force  at  the  date  of  the  deed. 

It  is  alleged  that  the  execution  defendant  had,  under  the  law 
of  the  contract,  a  right  to  redeem  the  properly.  That  right  is 
not  changed  by  the  sheriff's  deed  to  the  purchaser.  The  defend- 
ant could  have  redeemed  the  property  from  the  deed,  just  as 
effectually  as  from  a  certificate.  If  this  had  been  done,  the  deed 
could  have  been  canceled,  or  the  purchaser  would  have  redeeded 
the  property.  It  appears  by  appellants'  own  evidence,  that  the 
appellee  offered  to  let  appellants  redeem,  for  a  period  of  six 
years  after  the  sale,  without  requiring  more  than  ten  per  cent 
interest;  but  they  considered  the  money  worth  more  to  them 
than  the  property.  Hence  he  can  not  now  be  justified  in  saying 
that  he  was  wronged  or  defrauded  by  the  sheriff's  sale.  So 
long  as  the  property  did  not  appreciate  in  value  equal  to  ten  per 
cent,  the  appellants  acquiesced  in  the  purchase;  but  after  a  great 
advance  in  its  value — after  a  lapse  of  eight  years — ^the  bait  be- 
comes too  tempting  to  resist,  and  all  at  once  irregularities  are 
discovered  in  the  sale  that  were  never  thought  of  before.  We 
think,  under  the  circumstances  and  equities  of  this  case,  the  ap- 
pellants are  barred  by  lapse  of  time,  by  their  own  deliberate 
laches,  by  having  waived  their  legal  rights  to  redeem,  and  by 
refusing  appellee's  generous  offer  to  have  them  redeem.  That 
lapse  of  time  will  cure  more  serious  irregularities  than  those 
disclosed  in  this  sale  is  shown  by  Doe  v.  Bwe^  4  Blackf.  266; 
Spafford  v.  Beach^  2  Dougl.  160;  see  also  Stewart  v.  MarshaU,  4 
G.  Greene,  75. 

It  is  generally  conceded  by  the  authorities  that  a  bona  fidt 
purchaser  at  sheriff's  sale,  even  if  that  purchaser  be  the  execu- 
tion plaintiff,  is  not  affected  by  any  irregularity  or  omission  of 
the  sheriff  in  advertising  and  conducting  the  sale.  Such  pur-> 
chaser  is  protected  by  the  presumption  that  the  judgment  of  a 
<x>mpetent  court  has  been  correctly  rendered,  and  that  the  exe- 
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cation  in  the  hands  of  the  sheriff  was  regularly  issaed,  and 
that  he  performed  his  duty  according  to  law.  In  the  seTeral 
cases  we  ha^e  had  before  us,  involving  the  validity  of  execution 
sales,  under  various  objections,  the  authorities  cited  from  other 
states  have  perhaps  been  sufficiently  considered  without  again 
referring  to  them:  Humphrey  y.  BeesoUy  1  G.  Qreene,  199  [48 
Am.  Dec.  370];  Hopping  v.  Bwmam,  2  Id.  39;  CoriU  v.  DooUMe^ 
Id.  385;  Johnson  v.  Carson,  8  Id.  449;  Sprott  v.  Seed,  Id.  489. 

In  the  absence  of  fraud,  it  is  the  obvious  policy  of  the  law  to 
protect  judicial  sales. 

Judgment  affirmed. 

PUBOHASEB  AT  EXBCUTION  SaLB,  WHXN  AvFECFED  BT  iBBEOULABinXS  IS 

GsmsBAL:  See  Amutrong  v.  JaekBon^  12  Am.  Dec.  225;  Cox  v.  Nelaon^  15  Id. 
89;  BUg1U'9  Hein  v.  TMn^  18  Id.  219;  Swiggart  v.  ffarber,  39  Id.  418;  Hinor 
V.  President  etc.  qf  Natchez,  43  Id.  488;  Maddox  ▼.  SvXUwsa,  44  Id.  234,  aad 
note;  Byers  v.  Fowler^  54  Id.  271;  Casey  v.  Oregary,  56  Id.  581,  aud  note; 
Draper  v.  Brydon,  57  Id.  257;  Newton  v.  State  Bank,  58  Id.  363,  uid  note. 

Revsdial  Rstbobpeotivx  Legislation  is  Cokstitutional:  Banghef  v. 
NeUon,  52  Am.  Dec.  694,  and  note  collecting  prior  cases;  Wynne^s  Leeaee  v. 
Wynne,  58  Id.  66;  also  Griffin  v.  JUcKenxie,  50  Id.  389,  and  note.  A  statute 
passed  pertaining  to  the  remedy,  and  in  no  manner  impairing  the  obUgation 
of  a  jndgmeot  obtained,  nor  depriving  the  plaintiff  of  his  remedy,  may  have 
a  retroactive  effect:  Watts  v.  Everett,  47  Iowa,  272,  citing  the  principal  case. 
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(4  O.  aasBn,  ffBl.] 

That  Pbopkbtt  Attaohied  is  Ezucft  from  Ezkoution  mat  bb  Shown 
on  motion  to  dissolve  the  attachment  or  to  have  the  property  released; 
hnt  if  the  party  fails  to  avail  himself  of  such  motion,  it  does  not  follow 
that  his  ri^t  to  the  property  xmder  the  law  is  forfeited,  or  that  he  i« 
estopped  from  recovering  it  in  replevin. 

AonoN  ov  Replbvik  is  Authobized  bt  Iowa  Codb  to  Eboovbb  Possbs- 
8I0M  ov  Pbbsonal  Pbopbbtt  taken  by  legal  process  from  the  owner, 
when  snch  property  is  exempt  from  seizure  by  such  process;  and  the  ac- 
tion may  be  brought  at  any  time  before  the  property  is  finally  sold  by 
virtue  of  the  process,  unless  the  same  issue  has  been  res  judicata  on 
motion. 

Judombnt,  until  Bevbrsbd,  u  Oonolitsivb  of  Evbbt  Issub  that  was  oa 
SHOULD  HAVB  BBBN  Tbibd  Under  the  pleadings,  but  is  not  conclusive  of 
facts  that  were  in  no  way  in  issue,  nor  admitted  by  the  pleadings;  there- 
fore a  judgment  accompanied  by  an  ordte  of  sale  of  property  attached  is 
not  conclusive  that  the  property  is  exempt  from  ssle. 

Judgment  is  not  Ck)LLATEBALLT  iMPArRKD  when  a  sale  of  exempt  property, 
under  an  accompanying  order,  is  prevented  by  maintaining  an  action  of 
replevin  for  the  property.  The  judgment  is  independent  of  the  order  d 
sale,  and  the  replevin  proceeding  merely  affects  the  order. 
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JuDOMXBT  An>  Obobe  TO  Siu  Pbofdot  Atxaood  18  Ko  BiB  «o  AonoiT 
OF  BxPLsynr  lor  the  property,  oa  the  groaad  that  it  li  ttuaipt  hoot 
•dnre  aad  sale. 

BxFLKVjs.    The  facts  aie  stated  in  the  opinion. 
Edwards  and  Turner,  for  the  appellani. 
J.  Matthews,  for  the  appellee. 

By  Court,  Oskxnx,  J.  This  was  an  action  of  replevin  com* 
menced  by  William  G.  Stripe  against  George  B.  Wilson  as  con* 
stable,  to  recover  the  possession  of  a  horse  which  Wilson  had 
taken  on  attachment  against  Stripe.  The  petition  daamed  to 
recover  on  the  ground  that  the  horse  was  exempt  from  execu- 
tion. The  cause  was  submitted  to  the  court  without  a  jurj. 
On  the  trial,  it  appeared  that  the  plaintiff  was  the  head  of  a 
family,  and  that  he  had  no  other  horse  than  the  one  taken  in 
replevin.  The  court  rendered  judgment  in  favor  of  plaintiff; 
and  decided  that  the  plaintiff  in  replevin  might  have  joined 
issue  on  the  trial  before  the  justice  of  the  peace,  and  might 
have  claimed  there  that  the  horse  was  exempt  from  execution  or 
attachment,  but  that  he  was  not  bound  to  do  so  under  the  code; 
and  by  not  doing  so,  he  did  not  waive  his  right  to  claim  the 
horse  as  exempt  from  attachment;  that  the  judgment  and  pro- 
ceeding in  attachment  before  the  justice  of  the  peace  is  not  a 
bar  to  this  action  of  replevin.  IVom  this  decision  Wilson  ap- 
pealed, and  contended  that  Stripe  ought  to  have  claimed  the 
horse  as  exempt  from  execution,  on  the  trial  of  the  suit  of  Ibp^ 
ping  V.  Stripe,  in  which  the  horse  was  attached,  and  that  as  he 
failed  to  make  the  issue  at  that  time,  he  was  estopped  from 
^UimiTig  him  in  any  other  way. 

It  appears  that  Tapping  sued  Stripe  before  a  justice  of  the 
peace  on  a  promissory  note;  that  the  horse  in  question  was  de- 
livered to  the  constable  on  garnishee  process,  as  the  property 
of  Stripe;  that  judgment  was  rendered  against  Stripe  by  de- 
fault, and  the  horse  was  ordered  to  be  sold.  Although  the 
proceeding  is  not  expressly  authorized  by  the  code,  still  we 
agree  with  the  court  below  that  the  defendant  might  have  ap- 
peared before  the  justice  for  the  purpose  of  showing  that  the 
property  was  exempt  from  the  attachment.  Where  all  the 
property  attached  is  exempt,  the  fact  might  be  shown  on  motion 
to  dissolve  the  attachment,  or  on  motion  to  have  the  exempted 
property  released.  But  if  the  party  fails  to  avail  himself  of  bucb 
motion,  it  does  not  follow  that  his  right  to  the  property  under 
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the  law  is  forfeited,  or  that  he  is  estopped  from  recorering  it  in 
an  action  of  replevin. 

The  action  of  replevin  is  espressly  authorized  by  the  code, 
where  the  object  is  to  recoTer  the  possession  of  personal  prop- 
erty taken  from  the  owner  by  legal  process,  and  which  was 
exempt  from  seizure  by  such  process:  Sees.  1994, 1995.  The 
owner  of  such  exempted  property  may  avail  himself  of  this 
remedy  at  any  time  before  the  property  is  finally  sold  by  virtue 
of  such  process,  unless  the  same  issue  had  been  rea  jvdicala  on 
motion  in  reference  to  the  attachment.  No  such  motion  was 
submitted  and  tried  in  the  present  case;  consequently  the  pro- 
ceeding by  replevin  was  authorized. 

But*it  is  contended  that  the  property  attached  was  ordered  to 
be  sold  to  satisfy  the  judgment,  and  that  such  order  and  judg- 
ment are  conclusive  against  Stripe.  This  proposition  goes  too 
far.  Such  a  judgment,  until  reversed,  is  conclusive  of  every 
issue  that  was  or  should  have  been  tried  under  the  pleadings. 
It  is  conclusive  of  defendant's  indebtedness  to  the  plaintiff,  but 
it  is  not  conclusive  of  facts  that  were  in  no  way  in  issue  nor  ad- 
mitted by  the  pleadings.  It  is  conclusive  that  the  horse  was 
ordered  to  be  sold  to  satisfy  the  judgment,  but  it  is  not  con- 
clusive that  the  horse  was  not  exempt  from  such  sale,  for  that 
question  was  in  no  way  involved  by  any  issue  before  the  court. 
Had  a  motion  been  made  and  tried  to  vacate  or  dissolve  the 
attachment  levy  on  the  ground  that  the  property  was  exempt, 
and  if  that  issue  had  been  decided,  then  the  question  might  be 
regarded  as  res  jvdicala^  and  might  be  pleaded  in  bar  to  this 
action. 

The  judgment  in  the  district  court  in  this  action  of  replevin 
is  claimed  to  be  in  conflict  with  the  judgment  in  Tapping  v. 
Stripe  before  the  justice  of  the  peace.  It  is  claimed  that  the 
one  is  collaterally  impeached  and  set  aside  by  the  other,  in 
direct  opposition  to  the  uniform  rulings  of  this  court  in  refer- 
ence to  the  conclusiveness  of  judgments  when  collaterally  as- 
sailed. But  we  can  see  no  such  conflict  between  the  two  judg- 
ments. The  judgment  against  Stripe  before  the  justice  of  the 
peace  is  in  no  way  impaired  by  the  judgment  in  replevin.  It 
possesses  the  same  force,  vitality,  and  conclusiveness  since  the 
replevin  that  it  did  before.  True,  the  auxiliary  proceeding  in 
rem  is  affected  by  it,  but  that  is  no  part  of  the  judgment  upon 
the  merits.  That  judgment  is  perfect  either  with  or  without 
the  attachment  proceeding.  It  is  also  independent  of  the  order 
oi  sale,  and  as  complete  without  as  it  can  be  with  that  order. 
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Conseqaentlyy  as  the  repleyin  proceeding  merely  affected  the 
order  of  sale,  it  did  not  impair  the  judgment.  It  merely  pre- 
vented an  illegal  sale  of  property  to  satisfy  the  judgment,  but 
left  the  judgment  just  as  effectual  against  property  subject  to 
execution  as  it  was  before  the  replevin  suit  was  commenced. 

We  therefore  conclude  that  the  judgment  and  order  to  sell 
the  property  was  not  a  bar  to  the  action  of  replevin  for  the 
property  which  was  exempt  from  seizure  under  the  attachment. 

Judgment  affirmed. 

RzpLsviK  WHjrrimt  Lns  roa  Pbopsstt  Wbonovuixt  Xxxrif  uimsa 
Lboal  PB0CE88:  See  Brwn  ▼.  Offden,  20  Am.  Deo.  593,  and  oaeee  in  note^ 
/>iijiAafi»  ▼.  Wychqft  Id.  695,  and  note  discnflBing  the  qnestion;  Smith  v. 
HftnUngUm,  14  Id.  331;  Lathrop  v.  Ccoh,  31  Id.  62.  The  principal  caae  la 
cited  in  OnMt  ▼.  ^dUey,  12  Iowa,  30,  to  the  point  that  an  action  of  replevin 
will  lie  in  Iowa  at  the  inatanoe  of  a  party  whose  property  has  been  improp- 
erly aeiaed  by  an  officer. 

JuDOMBTTB,  HOW  Fab  GoNGLnsivs:  See  ifoi&y  v.  YfoO,  55  Am.  Deo.  71» 
SheUUm  V.  OarpaUer^  Id.  801;  LmUt  v.  WaOaci,  Id.  569;  FarkkmrU  v.  Aim- 
V  56  Id.  M»  and  BoCaa  to  these 


Fbink  V.  Gob. 

[4  G.  esain.  M8.] 

DMLABAnoir  18  ADMiasiBUS  AS  Pabt  or  Bi8  Qwnm,  when  mads  by  tha 
plaintiff  at  the  time  in  reference  to  the  injoriea  he  bad  reoeived  from  tha 
overtnming  of  a  stage-coach. 

Declaration  must  bx  Rioabdxd  as  Pabt  of  Ra  Obstjb,  and  may  be 
shown  to  the  jnry  along  with  the  principal  facts,  if  it  is  made  at  the  time 
the  act  is  done,  and  is  calculated  to  explain  the  character,  nature,  or 
quality  of  the  facts  oonstitntiiig  tha  act  and  its  effects,  so  aa  to  unfold 
and  harmonize  them  as  parts  of  the  same  transaction. 

PBotbixtobs  of  Stagx-ooaohss  Pltino  bxtwxen  Diffxbxvt  Plaois,  and 
Cabbtino  Passbkoxbs  fob  Hibx,  ABE  Responsible  for  all  aocidenta 
and  injnriea  happening  to  the  persons  of  the  passengers  which  could 
have  been  prevented  by  human  care  and  foresight. 

ZxxMPLABT  Damages  should  be  Given  to  Passenoeb  of  Staob-ooagb 
who  has  been  injured  in  consequence  of  the  gross  negligence  on  the  part 
of  the  proprietor  of  the  coach,  in  the  employment  of  a  known  drunken 
driver. 

JuBT  IS  Ju«i'iFiEi>  IN  GiviNO  ExsMFLABT  DAMAGES,  even  where  an  intent 
or  design  to  do  the  injury  does  not.  appear,  where  a  stage  proprietor  ji 
carrier  is  guilty  of  gross  negligence. 

TkNDXB  Admits  IJabilitt  ob  Indebtedness  to  tbe  amount  of  the  sum  ten- 
dered. 

Action  for  damages.    The  facts  are  stated  in  the  opinion. 
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Smiih,  McExrday^  and  Poor^  for  the  appellantB. 

Cook  and  JXUoriy  and  WiUiam  G.  Woodward^  for  the  appellee. 

By  Gourty  GsBENXy  J.  This  action  was  commenced  by  John 
Ooe  against  John  Frink  &  Co.,  proprietors  of  stagecoaches  ran- 
ziing  between  Bock  Island  and  Chicago,  to  recover  damages  for 
injuries  sustained  by  the  negligent  and  careless  upsetting  of 
defendants'  coach,  in  which  he  had  taken  passage.  The  cause 
was  submitted  to  a  jury.  Verdict  in  favor  of  plaintiff  for  tba 
sum  of  two  hundred  and  seveniy  dollars.  Judgment  accord- 
ingly. A  motion  made  by  defendants  below  for  a  new  trial  was 
overruled.  Defendants  appealed,  and  now  urge  reasons  for  re- 
versing the  judgment. 

.  1.  It  is  claimed  that  the  court  erred  in  permitting  to  be  given 
in  evidence  the  plaintiff's  declaration,  made  at  the  time,  in  refer- 
ence to  the  injuries  he  had  received  by  the  casualty.  It  appears 
that  the  court  permitted  the  following  question  to  be  put  and 
answered:  "  What  did  the  plaintiff  say  at  the  time  of  the  over- 
turning of  the  coach  as  to  the  injury  he  received  ?  "  The  answer 
to  this  question  showed  that  the  plaintiff  said  at  the  time  of  the 
injury  that  his  hand  was  &st  and  mashed.  To  this  interroga- 
tory and  answer  we  can  see  no  objection.  This  declaration  of 
the  party  was  a  part  of  the  res  gekoB,  It  was  contemporaneous 
with  the  injury,  and  illustrated  its  character.  It  expressed  the 
bodily  feelings  of  the  party,  the  location  and  nature  of  his 
suffering.  Whether  that  declaration  was  real  or  feigned,  the 
jury  should  determine  from  the  other  facta  and  circumstances  of 
the  case:  1  Greenl.  Ev.,  sees.  102,  108. 

In  section  102,  Professor  Greenleaf ,  among  other  appropriate 
examples,  speaks  of  the  representation  of  a  sick  person  as  to  the 
nature,  symptoms,  and  effects  of  the  malady  under  which  he 
was  laboring  at  the  time,  which  may  be  received  as  original  evi- 
dence as  distinguished  from  hearsay.  Upon  the  same  principle, 
should  the  declarations  of  a  wounded  man  be  received  as  to  the 
nature  and  effects  of  the  injury,  especially  where  those  declara- 
tions were  made  immediately  after  the  calamity,  and  while  his 
injured  limb  was  fast  under  the  coach.  It  would  seem  impossi- 
ble to  make  declarations  more  strictiy  a  port  of  the  res  gesUa 
than  the  words  of  the  plaintiff  in  this  case,  uttered  while  his 
hand  was  still  fast  under  the  upturned  coach  which  had  pro- 
duced the  wound. 

According  to  the  authorities,  if  such  a  declaration  was  mada 
at  the  time  the  act  was  done,  and  is  calculated  to  explain  the 
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chazBcter,  oature,  or  qualify  of  the  facts  oonstitatizig  the  act 
iuid  its  effects,  so  as  to  unfold  and  harmonize  them  as  parts  of 
the  same  transaction,  then  such  a  declaration  must  be  regarded 
us  a  part  of  the  res  gesUe,  and  may  always  be  shown  to  the  juiy 
Along  with  the  principal  facts:  Enos  v.  JkMe,  8  Conn.  250; 
Carter  y.  Buchannon,  8  Ga.  513;  Blood  ▼.  Bideoutf  18  Hot 
237;  Boyden  y.  Burke,  U  How.  676;  In  re  Taylor,  9  Paige,  611; 
1  Oreenl.  Ey..  sec.  108. 

In  an  action  by  a  bailor  against  the  bailee  for  loss  by  his 
negligence,  the  declarations  of  the  bailee,  contemporaneous 
with  the  loss,  are  admissible  in  his  favor  to  show  the  nature  of 
the  loss.  Stoiy  on  Bailments,  sec.  339,  cites  Tompkins  y.  SaU- 
marsh,  14  Serg.  &  B.  275;  Beardslee  y.  Bichardson,  11  Wend. 
25  [25  Am.  Dec.  596];  Doorman  y.  Jenkins,  2  Ad.  &  El.  80.  So 
in  a  prosecution  for  a  rape  where  the  party  injured  is  a  witness, 
it  is  material  to  show  that  she  made  complaint  of  the  injury 
while  it  was  yet  recent:  1  Greenl.  Ey.,  sec.  102. 

Although  we  consider  such  a  declaration  admissible,  as  tend- 
ing to  proYe  the  issue,  still  it  can  not  of  itself  be  regarded  as 
sufficient  proof  without  some  other  corroboratiYe  cYidence. 

2.  It  is  objected  that  the  court  erred  in  giving  the  following 
instruction,  as  requested  by  the  plaintiff  below:  "  That  the  pro* 
prietors  of  stage-coaches  which  ply  between  different  places, 
and  cany  passengers  for  hire  and  compensation,  are  responsible 
for  all  accidents  and  injuries  happening  to  the  persons  of  the 
passengers  which  could  have  been  prevented  by  human  care 
and  foresight." 

This  instruction  contemplates  a  great  degree  of  diligence, 
care,  and  foresight  on  the  part  of  stage  proprietors,  but  not 
more,  we  think,  than  sound  public  policy  dictates,  nor  more 
than  the  authorities  justify.  It  was  held,  in  Maury  v.  Tal- 
madge,  2  McLean,  157,  that  stage  proprietors  are  bound  to  use 
the  greatest  care  for  the  safety  of  passengers;  that  the  least 
negligence  by  the  drivers,  or  the  want  of  skill,  makes  them 
liable.  So  in  MbKinney  v.  NeU,  1  Id.  540,  it  is  decided  that  a 
stage  proprietor  is  bound  to  furnish  good  coaches,  gentle  and 
well-broken  horses,  good  harness,  and  a  prudent,  skillful  driver, 
and  is  liable  to  any  passenger  who  may  receive  any  injury  from 
any  defect  in  these  particulars,  and  is  also  liable  for  the  small- 
est degree  of  negligence,  carelessness,  or  want  of  skill  in  the 
driver.  With  horses  gentle  and  well  broken,  with  coaches  and 
harness  good  and  strong,  with  drivers  sober,  prudent,  and  skill- 
fill,  a  stage-coach  line  might  be  regarded  as  managed  with 
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human  oare  and  foresight.  With  each  an  outfit,  stage  proprie- 
tors, in  a  level  prairie  country  like  Illinois  and  Iowa,  would 
rarely  if  ever  be  called  upon  to  pay  damages  for  personal  in- 
juries to  passengers.  In  McKinney  y.  NeU,  supra,  the  upsetting- 
of  a  stagecoach  was  held  to  be  prima/acie  evidence  of  negligence. 
That  doctrine  is  especially  appropriate  to  a  level  prairie  country, 
where  nearly  every  accident  may  be  traced  to  drunken  or  grossly^ 
careless  drivers. 

The  instruction  under  consideration  is  quite  as  moderate- 
towards  stage  proprietors  as  the  authorities  would  justify.  It 
appears  to  have  been  extracted  almost  literally  from  elementaix 
works,  as  the  settled  doctrine  of  modem  decisions:  Story  on 
Bailments,  sec.  601;  2  Greenl.  Ev.,  sec.  221;  Angell  on  Car- 
riers, sees.  536,  568,  and  notes. 

*A.  Several  errors  are  assigned  and  urged  in  reference  to  the 
true  measure  of  damages.  These  may  all  be  sufficiently  comprised 
under  one  proposition,  which  was  submitted  by  defendants  be- 
low. They  requested  the  court  to  instruct  the  jury  that,  no 
matter  whether  they  believed  the  driver  to  be  drunk  or  sober, 
the  plaintiff  is  only  entitled  to  the  actual  damage  proved;  and 
that  he  can  not  recover  exemplary  damages  unless  he  proves- 
the  acts  of  the  defendants  to  have  been  intentional  and  designed. 
This  doctrine  the  court  refused  to  submit  to  the  jury  as  law.. 
Upon  this  point  we  have  some  difficulty  in  arriving  at  a  condu* 
sion.  If  Professor  Greenleaf's  definition  of  damages  is  to  be» 
taken  as  the  uniform  test,  applicable  to  all  cases,  then  we  should 
say  that  defendants  submitted  a  correct  proposition,  which 
should  have  been  given  to  the  jury.  Greenleaf  declares  that 
"damages  are  given  as  compensation,  recompense,  satisfaction 
to  the  plaintiff  for  the  injury  actually  received  by  him  from  the^ 
defendant.  They  should  be  precisely  commensurate  with  the 
injury;  neither  more  nor  less:"  2  Greenl.  Ev.,  sec.  253.  This 
doctrine  in  reference  to  damages  can  not  be  universal  in  its 
application.  It  is  not  appropriate  to  all  cases  and  to  all  kinds 
of  damages.  It  is  not  applicable  to  exemplary  damages,  nor  to 
all  cases,  where  damages  can  not  be  ascertained  by  actual  com- 
putation. 

It  would  seem  that  Professor  Greenleaf's  extreme  views  as  to 
damages  are  not  justified  by  the  authorities,  and  are  well  re- 
futed by  Sedgwick:  See  Am.  Law.  Bep.,  June,  1847;  Sedgwick 
on  Damages,  453-472;  Conard  v.  Pacific  his,  Co,,  6  Pet.  262,  282; 
Bell  V.  Cunningham,  3  Id.  69;  Traq/  v.  Swartwoui,  10  Id.  80,  96;. 
Lamed  v.  Buffinlon,  3  Mass.  546  [3  Am.  Dec.  185];  Leland  v. 
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8kme,  10  Id.  459;  Wdd  t.  BarOeU,  Id.  470,  €13;  Skhards  r. 
Famham,  13  Pick.  461;  Stone  t.  Codman,  16  Id.  297;  Walher  y. 
Smithy  1  Wash.  162;  7t2Zotoon  t.  Ckeetham,  3  Johns.  66  [3  Am. 
Dec.  469];  Boston  Mfg.  Co.  ▼.  FUlce,  2  Mason,  120;  LinsLey  ▼• 
BtLshnea,  16  Conn.  226  [38  Am.  Dec.  79];  HurUley  ▼.  Bacon,  Id. 
267;  PhiUips  ▼.  Xairr6nr«,  6  Watts  &  S.  160;  DonneU  ▼.  «^n6». 
13  Ala.  490;  Nebon  t.  ifor^n,  2  Mart.  267  [6  Am.  Deo.  729]; 
Grable  ▼.  Margrave,  8  Scam.  373;  Johnson  t.  TFeedman,  4  Id. 
496;  McNamara  v.  iTiny,  2  Oihn.  432,  436. 

In  a  case  of  gross  negligence  on  the  part  of  a  stage  proprie- 
tor. Bach  as  the  employment  of  a  known  drunken  driver,  and 
where  a  passenger  has  been  injured  in  consequence  of  each  neg- 
ligence, we  think  exemplary  damages  should  be  entertained. 
The  term  '^  exemplary  damages,''  as  contradistinguished  from 
actual  damages,  does  not  appear  to  be  an  entire  stranger  to  the 
law  as  shown  by  the  authorities  already  cited. 

If  a  stage  proprietor  or  carrier  is  guilty  of  gross  negligence,  it 
amounts  to  that  kind  of  gross  misconduct  which  will  justify  a 
jury  in  giving  exemplary  damages,  even  where  an  *'  intent  or 
design''  to  do  the  injuiy  does  not  appear.  The  reason  and 
necessity  for  this  rule  is  becoming  yearly  more  apparent.  The 
consequences  of  such  negligence  on  the  part  of  carriers  is  be- 
coming more  and  more  appalling.  The  alarming  increase  of 
railroad,  steamboat,  and  stage  disasters,  the  frightful  destruo- 
tion  of  life  and  limbs  and  property,  call  loudly  for  a  strict 
enforcement  of  the  most  exemplary  rules  in  reference  to  com- 
mon carriers.  If  a  stage  proprietor  employs  a  driver  known  to 
be  drunken  and  careless,  a  more  severe  measure  of  damage 
should  be  awarded  to  the  injured  party  than  in  a  case  where 
some  degree  of  care  and  diligence  had  been  exercised  by  the 
proprietor.  This  principle  appears  to  be  favored  in  McKinney 
V.  Neil,  1  McLean,  640.  It  was  held  that  the  passenger  need 
show  nothing  more  than  that  the  injury  was  occasioned  by  the 
upsetting  of  the  stage-coach,  in  order  to  sustain  his  action. 
It  will  then  be  incumbent  on  the  defendant  to  show,  by  way  of 
reducing  the  damages,  or  in  bar  of  the  action,  the  circumstances 
of  the  case.  We  conclude,  then,  that  in  refusing  the  instruc- 
tions referred  to  under  this  head,  the  court  did  not  err. 

4.  Appellants  complain  that  the  court  refused  to  instruct  the 
jury  that  the  making  of  a  tender  is  no  confession  or  admission 
of  any  liability  on  their  part.  We  think  this  objection  is  with- 
out any  foundation  in  reason  or  authority.    In  2  Greenl.  Ev., 

sec.  600,  it  is  declared  that  the  plea  of  tender  admits  the  exist- 
in.  naa  Vob.  LZI— 10 
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enoe  and  Talidiiy  of  the  debt  or  duty:  Johtuion  t.  Oobunbian  Im. 
Co.,  7  Johns.  316;  2  Archb.  Piae.  184;  Boyfidd  t.  Porter,  13 
East,  202;  Le  Grew  t.  Cooke,  1  Bob.  k  P.  833;  Vaughan  y.  Bamee, 
2  Id.  392. 

The  court  could  not  do  otherwise  than  refuse  the  instruction 
asked  by  defendant^  for  it  is  not  law;  the  vexy  reverse  of  the 
proposition  is  true.  A  tender  admits  the  liability  or  indebted- 
ness to  the  amount  of  the  sum  tendered;  so  this  court  decided  in 
Johnj&on  y.  Triggs,  4  O.  Oreene,  97. 

Judgment  affirmed. 


DSOLABATIOVS  OV  VKBOOB,  WHI61  AdMIBBIBUI  A8  PaBT  OV  BlB  GBTiB; 

See  Wetmon  y.  MeO,  S9  Am.  Deo.  607;  OUbert  y.  OUbert,  68  Id.  268,  and 
OMee  in  the  note  theretow  In  Inmuratnee  Co.  ▼.  Modey^  8  WaU.  414,  the  prin- 
cipel  OBM  was  dted  by  Clifford,  J.,  diaeenting,  to  the  point  that  in  order  to 
render  the  dedlaxationa  of  partiea  and  other  attending  dixsomatanoea  admini- 
ble  as  a  part  of  the  ret  gatcB,  they  must  be  oontempoFaneons  with  the  main 
laet  under  oonaideration,  and  to  which  they  were  intended  to  giYO  character. 

liLkBXLXTr  or  GoMMOir  Carrtito  or  Passknoebs  nr  Gknebal:  See  /j»- 
gaXU  Y.  BUUt  43  Am.  Deo.  846,  and  note  ditonsBing  the  qneetion;  JMng  v. 
Octder,  49  Id.  638.  The  principal  caae  was  cited,  among  others,  in  Cfrand 
Mapids  etc  B,  B,  v.  Boyd,  65  Ind.  634,  to  the  pointa  that  a  passenger  takes 
all  the  risks  of  traYel,  according  to  the  mode  by  which  he  traYeb,  except  sach 
aa  are  caused  or  increased  by  the  negligence  of  the  carrier  without  the  fsnlt 
of  the  passenger;  and  the  negligence  of  the  cairier  indndes  his  negligence  in 
all  the  departments  of  his  undertaking — ^the  condition  of  the  road,  the  char- 
acter of  the  machinery,  skill  and  conduct  of  the  employees,  etc;  and  in 
Bonee  y.  Dubuque  Street  Ii%  53  Iowa,  279,  in  holding  that  common  carriers 
of  passengers  are  required  to  exercise  more  than  ordinary  care,  it  was  cited 
to  Uie  point  that  in  it  the  instruction  "  that  the  proprietors  of  stage-coaches 
•  •  •  are  responsible  for  all  accidents  and  injuries  happening  to  the 
persons  of  the  passengers  which  could  have  been  prevented  by  human  care 
and  foresight,"  was  approYed;  and  it  was  said  that  it  "is  quite  as  moderate 
toward  stage  proprietors  aa  the  authorities  would  justify."  See  also  the  prin- 
dpal  case  referred  to  in  Bum  v.  Steamboat  War  Eagle,  14  Id.  371,  onthecaie^ 
prudence,  and  foresight  required  of  conmion  carriers  of  passengers 

T.TAHTTJTT  or  Staob  Pbofbistobs  fob  Injitbibs  to  PiBSSNOxas:  See 
BolUUer  y.  Nouden,  32  Am.  Dec.  455;  Ingalis  y.  BUU,  43  Id.  346,  and  note; 
Stockton  Y.  /V^,  45  Id.  138. 

Exemplary  Damaois,  Allowanob  of:  See  Auetin  y.  VTttem,  60  Am.  Deo. 
766;  and  note,  where  the  question  is  considered;  MUbum  y.  Beach,  65  Id. 
91;  Fleet  y.  HoUenhemp,  56  Id.  563.  The  principal  case  was  cited  in  Hem- 
drkkeon  y.  Kingsbury,  21  Iowa,  386,  aa  denying  the  correctness  of  'BtoUmac 
Qreenleaf  s  views  on  the  doctrine  of  exemplary  damages,  and  as  exprsssing 
the  opinion  that  under  certain  circumstances  they  may  be  entertained. 

TsHDSR  Adheis  Liabxlxtt  to  Sztbnt  or  Amoxtst  TufDXBXD:  iMerT. 
Moore,  19  Iowa,  86;  Phdpe  y.  KaOroi^  80  Id.  231,  both  dtkig  the  pcind^ 
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Doom  am  Houn  nr  Whigs  DEncNDAVT  Dwxixa  mat  Lawvuixt  ■■ 
Bmoejm  QPKir  BT  QmcKB  to  effect  hia  arrest;  and  another  peraoo  ob- 
■traotiiig  the  officer's  entrance  and  search  will  make  himself  paHieqm 
wkmMtf  althoDgh  defendant  was  not  then  in  the  house. 

Bmbt  to  Bbbak  Outkr  Boobs  Ikgludis  Bight  to  Brbak  Ihbbb  Boobs 
TO  BvnoT  Abbbbt.  The  officer  having  valid  criminal  prooeas  in  hia 
hands  is  no  trespasser^  though  he  fail  to  find  defendant;  and  tii  obstmol 
him  is  nnlawf  nL 

Outbb  Boob  ov  Bbvbbbaht'b  Housb  oak  not,  ib  Ciyil  Gabis,  bb  Bbokbb 
bt  Obviobb  to  BviBOT  HI8  Abbbst,  without  previous  demand  for  ad- 
mittance and  disdosnre  of  purpose. 

BoDBB  or  Which  BEnEin>ANT  Bwblls,  though  Owkbd  and  Also  Ivhab- 
hbd  bt  Othbbs  at  Tdcb,  may  be  lawfully  entered  and  searched  by  an 
officer  to  effect  defendant's  arrest. 

Omiobb  can  not  Bbbak  Housb  ov  Thibd  Pebson  to  Abbebt  Crdonal 
HOT  DwBLUNG  Thbbb,  ubIsss  such  person  is  then  actually  in  the  house; 
bat  the  owner  may  pennit  a  peaoeaUe  entrance,  and  withdraw  it  at  any 
time  if  the  offender  is  not  in  the  house,  without  unlawfully  obstmoting 
the  officer. 

Ebebqb  to  Estill  cuonit.  The  natuze  of  the  onae  will  appear 
fvom  the  opinion* 

Ikmer^  for  the  plaintiflh. 

Eiarlan,  aUomey  general,  for  the  oommonwealth. 

By  Ck>iiTt,  HiBB,  0.  J.  A  sheriff  or  other  officer  aatfaoriaed  to 
execute  cziminal  process  may  lawfully  break  open  the  door  d 
Che  house  wherein  the  person  dwells,  whose  personal  aixest  is 
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directed  by  the  writ,  and  enter  and  search  the  dwelling  to  find 
the  offender;  and  if  hindered  or  obstructed  by  other  persons  m 
his  attempt  to  make  such  entrance  and  search,  they  would  be 
guilty  of  the  offense  for  which  the  defendants  in  this  case  h&Ye 
been  indicted,  although  at  the  time  of  such  attempted  entiy 
and  search  and  obstruction  the  accused  party  may  not  have 
been  in  the  dwelling,  and  though  therefore  such  entEy  and 
search  may  not  haye  been  necessaiy  to  make  the  arrest. 

The  right  to  break  open  the  outer  door  to  make  the  entrance 
of  course  includes  the  right  to  break  open  the  doors  of  the 
different  rooms  and  chambers  in  the  house  to  make  a  thorough, 
search  throughout  the  premises;  and  though  the  defendant  in 
the  process  be  not  found,  or  shown  to  be  in  the  place  of  hia 
dwelling  at  the  time,  yet  such  entrance  and  search  of  the  officer, 
having  valid  criminal  process  in  his  hands,  would  not  therefore 
be  unlawful,  or  make  him  a  trespasser;  but  to  obstruct  the 
officer  in  8i;ch  case  would  be  unlawful,  and  the  parties  making- 
the  obstruction  would  subject  themselves  therefor  to  indictment 
and  punishment  according  to  law :  6  Bac.  Abr. ,  1st  Am.  ed. ,  171. 

It  is  true  that  with  civil  instead  of  criminal  process  in  hia 
hands,  whether  the  state  or  a  private  person  be  the  plaintiff  in 
the  writ,  and  though  it  authorize  the  arrest  of  the  defendant, 
the  sheriff  can  not  break  open  the  outer  door  of  his  dwelling 
without  first  having  requested  the  door  to  be  opened,  and  at 
the  same  time  disclosing  the  piurpose  of  his  request;  but  the 
rule  is  different  with  regard  to  criminal  or  penal  process,  re- 
quiring the  capture  and  axrest  of  the  alleged  offender.  The 
fact  that  the  house  entered  and  searched  is  at  the  time  the  place 
of  the  dwelling  of  the  defendant  in  the  writ  gives  sufficient 
warrant  to  the  sheriff,  though  it  be  not  known  to  him  certainlj 
whether  the  offender  be  or  not  then  in  the  house,  or  be  found 
therein,  and  the  law  does  not  require  that  the  officer  should 
first  e'gnify  his  business  and  demand  admission  before  entering 
and  sfsttTching,  for  such  disclosure  of  his  purpose,  and  demand 
of  entrance,  would  in  many  cases  defeat  the  veiy  object  in  view, 
by  giving  the  offender  notice  of  his  danger  and  an  opportuniirjr 
of  effecting  his  escape. 

It  is  not  necessary  for  the  sheriff's  justification  that  the 
dwelling-house  entered  and  searched  should  be  the  property  of 
the  defendant;  it  is  sufficient  if  it  be  a  house,  though  belonging 
to  and  inhabited  by  another,  in  which  the  accused  part^  dwelt  at 
the  time :  See  G  Bac.  Abr. ,  supra;  and  also  R.  S. ,  c.  91,  art  1,  sec. 
88,  p.  617,  by  which  it  is  provided  that ''  in  executing  penal  or 
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crimiiuil  process  xeqaiiing  an  actual  arrest,  the  sheriff  or  other 
officer  may  break  open  the  enter  or  any  other  door  of  the  dwell- 
ing,  or  any  other  house  of  the  defendant."  By  the  dwelling  of 
the  defendant  is  meant  the  house  inhabited  by  him,  the  one  in 
which  he  dwells,  and  though  owned  and  also  inhabited  by  an- 
other, or  several  others  at  the  same  time,  it  is  nevertheless  the 
dwelling  of  the  defendant,  or  the  honse  in  which  he  dwells;  and 
to  assume  that  this  law  limited  the  officer's  right  to  break,  enter, 
and  search,  with  penal  and  criminal  process  in  his  hands  to  be 
executed,  to  a  house  in  which  the  criminal  or  offender  exclu- 
siyely  dwelt,  or  which  belonged  to  him  alone,  would  be  giving 
to  the  law  a  construction  much  too  narrow  and  limited,  because 
thereby  criminals  and  offenders  who  owned  not  the  house  they 
inhabited,  but  dwelt  in  a  house  of  another,  and  at  the  same  time 
inhabited  by  others,  would  thus  be  furnished  with  more  facili- 
ties for  escape  and  more  opportunities  to  avoid  an  arrest  than 
others  owning  or  exdusively  inhabitiDg  the  dwelling  which  they 
occnpied,  which  would  be  contrary  to  the  policy  of  the  law,  and 
not  in  accordance  with  its  spirit  and  purpose,  to  wit,  the  appre- 
hension and  punishment  of  all  persons  guilly  of  misdemeanors 
and  felonies. 

The  first  instruction  to  the  jury  which  the  circuit  court  gave 
at  the  instance  of  the  prosecuting  attorney,  being  in  accordance 
with  this  view  of  the  law,  is  not  erroneous  because  it  is  unneces- 
sarily qualified  and  restricted  by  the  words  "if  they  [sheriff 
and  poue]  had  reason  to  believe  he  [the  defendant  in  the 
writ]  was  in  the  said  house;"  the  instruction  would  have  been 
good  without  this  qualification,  which  made  it  less  favorable  to 
the  commonwealth  than  it  might  have  been,  and  was  not  at  all 
prejudicial  to  the  parties  indicted  for  obstructing  the  officer  and 
those  called  to  aid  him  in  executing  the  criminal  process  then 
in  his  hands  against  James  Smith.  It  is  true  that  by  the  proof 
it  appears  that  King  and  Smith  both  dwelt  in  the  same  house 
attempted  to  be  searched,  and  though  the  house  may  have 
belonged  to  King,  yet  it  was  in  the  true  sense  of  the  law  a 
dwelling,  and  as  Smith  with  his  family  lived  there,  it  was  their 
dwelling  for  the  time  being,  and  the  sheriff  had  a  right,  without 
notice  to  the  inmates  or  demand  for  admission,  to  enter  and 
search  it  to  apprehend  Smith.  The  third  instruction  given  for 
the  commonwealth  is  general  in  its  terms,  and  not  inconsistent 
with  the  law  of  the  case. 

The  first  instruction  asked  by  the  defendants  was  refused, 
and  rightly,  because  by  it  the  court  was  required  to  tell  the 
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jnzy  that  the  process  in  the  sheriff's  hands  did  not  authorize 
him  or  his  posse  to  search  the  hoose  of  King  at  all,  which,  if 
giyen,  would  have  denied  to  the  sheriff  the  right  to  enter  and 
search  King's  house  with  Talid  criminal  process  against  Smith, 
requiring  his  arrest,  although  Smith  dwelt  in  that  house,  and 
might  haye  been  in  the  house  at  the  time  when  the  search  was 
offered  to  be  made. 

The  second  instruction  demanded  by  defendants  to  the  in- 
dictment ought  to  haye  been,  as  it  was,  refused,  because  it  de- 
nied the  right  of  the  sheriff  to  search  the  house  of  King,  and 
in  which  Smith,  the  party  to  be  arrested,  dwelt,  unless  he  was 
actually  in  the  house  at  the  time,  which  is  not  the  law  as  under^ 
stood  and  now  ruled  by  this  court. 

But  the  circuit  judge  erred  in  giying  the  second  instruction 
to  the  jury  at  the  instance  of  the  attorney  for  the  state;  by  it 
the  jury  are  in  substance  told  that  if  the  defendants  in  the 
lower  court  agreed  and  consented  that  the  sheriff  and  his 
posse  might  search  their  dwelling-houses  respectiyely  (in  nei- 
ther of  which  did  Smith  reside),  then  the  defendants  should 
be  found  guiliy,  if  from  the  proof  they  belieyed  they  after» 
ward  willfully  obstructed  them  while  making  the  search. 
This  instruction  can  not  be  sustained,  because  it  is  not  in  ac- 
cordance with  the  common  law,  or  the  law  of  this  state  aboye 
referred  to:  B.  S.  617 — ^which  is  belieyed  to  be  in  conformity 
with  the  former,  and  by  which  it  is  proyided  that  the  dwellings 
or  any  house  of  any  other  person  may  be  broken  open,  entered, 
and  searched  by  the  sheriff  only  when  and  "  if  it  be  necessaiy 
to  enable  him  to  make  the  arrest."  So  that  a  sheriff,  eyen  with 
criminal  or  penal  process,  requiring  an  actual  arrest,  can  not 
break  the  outer  and  inner  doors  to  enter  and  search  the  dwell- 
ing-houses of  other  persons,  unless  the  person  to  be  arrested  ba 
actually  in  the  house  at  the  time  of  the  entrance,  so  as  to  create 
a  necessily  to  make  such  entrance  to  effect  the  arrest;  and  eyeo 
though  the  defendants  may  haye  resisted  or  obstructed  the 
search  of  their  house,  after  their  consent  had  been  giyen  to  it» 
and  which  they  might  withdraw  at  any  time,  it  would  not  make 
them  guilty  of  unlawfully  obstructing  the  execution  of  the  pro- 
cess held  by  the  sheriff,  unless  the  offender  Smith  was  in  the 
house  at  the  time  the  search  therein  was  obstructed,  for  except 
in  such  case  the  sheriff  might  not  lawfully  enter  and  search  their 
houses  without  their  consent,  nor  continue  that  search,  if  per- 
mitted, any  longer  than  until  such  consent  should  be  withdrawn; 
and  unless  the  criminal  was  in  the  house,  the  dweller  thereiii 
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would  have  the  right  to  require  the  sheriff  to  discontinue  his 
search  and  to  leave  the  premises.  And  inasmuch  as  a  portion 
of  the  evidence  has  direct  reference  to  the  obstructions  offered 
by  the  defendants  to  the  sheriff  and  his  posse,  in  their  own 
dwelling-houseSy  when  the  offender  Smith  was  not  therein, 
but  elsewhere  according  to  the  proof;  and  inasmuch  as  the 
said  second  instruction  may  have  misled  the  jury,  the  judgment 
is  reversed  and  cause  remanded  for  a  new  trial,  in  conformity 
with  the  principles  of  this  opinion. 


Maxim  that  "Evbst  Man's  Houbx  is  hd  Casiui''  appIiM  to  amsfai 
in  civil  bat  not  in  criminal  actions:  Barnard  v.  BardeUf  fF!  Am.  Deo.  123, 
and  note  referring  to  prior  cases  in  this  series. 

What  may  bs  Lawtullt  Dojf s  in  Emornro  Abbbv— Tekasmbit  of 
SuBJECTT. — It  ii  assmned  that  the  person  making  the  anest  is  dothed  with 
full  power  and  authority  to  effect  it;  so  the  questions  of  dntj  and  authority^ 
either  of  private  persons  or  officers,  to  make  arrests  will  not  be  considered, 
except  by  an  occasional  reference  to  illastrate  the  topio  of  consideration. 
This  wQl  also  avoid  the  innumerable  questions  arising  under  an  almost  infinite 
variety  of  oircumstanoes  connected  with  abuse  of  power  \fj  one  making  the 
arrest,  with  his  justification  after  it  is  made,  or  with  the  efleot  of  resisfeanoe  te 
an  unlawful  arrest. 

BsriNiTioN  or  Axbut.— An  arrest  is  the  taking,  seising,  or  detsining  the 
person  of  another,  touching,  or  putting  hands  upon  him  in  the  execution  of 
process,  or  any  act  indicating  an  intention  to  arrest:  United  8kUe$  v.  Bemietg 
Baldw.  239.  It  signifies  a  restraint  of  the  person— «  restriction  of  the  right 
of  locomotion:  Hari  v.  Flfftm,  8  Dana,  191;  the  apprehension  or  detaining  of 
the  person  in  order  to  be  forthcoming  to  answer  an  alleged  or  suspected  crime: 
ConaUy  of  Montgomery  v.  i?o6tfMon,  85  111.  176;  or  the  apprehension  of  a  per- 
son, by  virtue  of  lawful  authority,  to  answer  the  demands  against  him  in  a 
civil  action:  €feniryy.  Griffith  27  Tex.  462.  The  word  *« arrest"  is  moref 
properly  used  in  civilcases,  and  '* apprehension "  in  criminal:  County  ^f  Momt^ 
gomtory  v.  BcXuaMony  85  HI.  176.  As  to  what  is  an  arrest,  see  also  Bieadl  f* 
QM,  19  Am.  Dec  480,  and  extended  note  thereto. 

What  Ck>KsnTnTE8  Abbzst.^I.  Wliere  Party  does  not  SidnniL— The 
tendency  of  the  decisions  on  this  subject  is  to  the  effect  that  the  most  un- 
equivocal arrest  is  made  by  the  corpoxal  seiring  or  touching  of  the  defendant's 
body,  the  literal  "tapping  on  the  shoulder."  There  must  be  something  by 
way  of  physical  restraint,  though  it  is  enough  if  the  party  arresting  touch  the 
other,  *'  even  with  the  end  of  his  finger."  And  there  is  no  doubt  that  it  is 
better  in  all  cases  to  touch  the  prisoner's  person  in  order  to  complete  the 
arrest:  Oemter  v.  Sparkea,  1  Salk.  79;  S.  C,  6  Mod.  173;  WhUhead  v.  /Teyet, 
3  Allen,  495;  Legrasnd  v.  Bedmger,  4  B.  Mon.  540;  Lawwn  v.  Buzinee,  8 
Harr.  (DeL)  416;  1  Ch.  Grim.  L.  48;  2  Bla.  Com.  287:  BiseeU  v.  CMd^  19  Am. 
Dec  486,  and  note  discussing  the  same.  Mere  spoken  words  will  not  consti- 
tute an  arrest:  Oenner  v.  Sparhee,  1  Salk.  79;  S.  C,  6  Mod.  173;  and  if  an 
officer  fails  to  make  an  arrest  when  he  might  und  ought  to  do  so,  he  will  be 
liable  in  an  action  for  negligence  in  not  doing  it:  WhUhead  v.  Keyes,  3  Allen, 
495.  The  true  principle  of  arrest  seems  to  be  that  the  arresting  party  must 
have  either  an  actual  or  mora]  control  of  defendant's  person.    The  actual 
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control  ia  realued  in  law  by  toaching  the  body;  but  the  moral  restraint  may 
be  represented  by  the  Bubmieaion  of  the  party  to  be  arrested.  See  next  sab- 
diyiBion.  It  is  immaterial  how  alight  the  touch  may  be,  it  will  eonstitate  a 
legal  arreat:  QtMMT  ▼.  Spasrh^  1  Salk.  79;  Sam/don  ▼•  Jervis^  4  Jar.,  N.  8., 
737:  S.  a,  15  Id.  860;  HtaUinffUm  y.  Blaiadea,  2  K.  H.  317;  WkUhead  t. 
Keyea,  3  Allen,  405;  and  it  ia  not  neoeaaary  that  the  appropriate  physieal 
action  be  performed  by  the  officer  himaelf ;  it  may  be  done  by  another  person, 
if  the  officer  be  near  at  hand  and  directa  the  act:  Blateh  t.  Arehety  1  Ccwp. 
63.  It  ia  not  every  toaching  of  peraon,  however,  that  will  oooatitate  an 
arreatb  It  moat  be  a  toaching  with  aach  an  intent  ^'Aa,  for  inatanoe,  an 
officer  haa  a  ea.  so.  againat  a  defendant,  whom  he  meeta  in  company,  and 
goes  ap  and  ahaMea  handa  with  him,  without  appriauig  him  that  he  haa  sooh 
a  precept— this  would  not  amount  to  an  arreat,  unleaa  ao  intended  and  under- 
stood by  the  parties.  So  if  the  officer  meets  the  defendant  in  a  pablio  com- 
pany or  on  the  highway,  and  notifies  him  of  his  having  the  precept,  and 
directs  him  to  meet  him  at  some  particular  place,  this  might  be  an  arrest  or 
not,  as  the  parties  intended:"  Jone$  v.  Jones,  13  Ired.  L.  448.  But  it  must 
not  be  understood  that  an  arreat  can  not  be  made  in  all  caaea  without  touch- 
ing the  peraon,  for  if  a  bailiff  come  into  a  room  and  tell  the  defendant  that 
he  arrests  him,  and  locks  the  door,  it  is  an  arrest,  for  he  is  in  the  custody  of 
the  officer:  WittkunB  v.  Jones,  Gas.  temp.  Hardw.  301.  And  where  one  per- 
sonates an  officer,  and  induces  defendant  to  go  with  him  under  the  belief  that 
he  haa  been  legally  arreated,  it  haa  been  held  to  be  a  technical  arreat,  and 
will,  make  the  arreating  party  reaponaible  in  damagea:  Wood  v.  Lane,  6  Gar. 
k  P.  774.  If  an  officer  or  other  peraon  aajra  to  one  about  to  be  apprehended, 
**  I  arrest  you,"  and  the  party  aubmita  and  goea  along  with  the  one  arresting 
him,  it  will  be  a  good  arrest;  but  not  so  if  the  aubmiaaion  ia  aimulat%l,  and 
defendant,  abuaing  the  confidence  of  the  officer,  flees  before  actual  contact. 
Thus  a  sheriff,  declaring  his  purpose  to  arreat,  was  anawered:  "  Wait  for  me 
oulmde,  and  I  will  come  to  you."  Thia  the  peraon  did  not  do,  but  eaoaped,  and 
it  was  held  to  be  no  arrest:  Sueeen  v.  Lueae,  1  Id.  163.  A  party  may  even 
submit  and  go  with  an  officer,  who  haa  a  warrant  authorising  an  arrest,  but 
it  will  be  no  arreat  if  the  officer  doea  not  touch  defendant'a  peraon,  and  uaes 
his  warrant  no  further  than  as  a  mere  summons:  ArrowtmUh  v.  Le  Mtasmner, 
2Bos.  ftp.  211;  foUioin  V.  if tcf^Ay,  82  BL  485.  So  mere  notice  of  process 
sent  by  a  messenger  will  not  constitute  an  arreat,  although  defendant  at* 
tended  at  the  appointed  time  and  place  and  gave  bail:  Berry  v.  ^dotsaon,  6 
Bam.  ft  Creaa.  628.  Neither  will  inatructiona  to  arreat  a  defendant  if  he 
ahall  attempt  to  get  away,  and  hold  him  under  surveillance  pending  a  negotia- 
tion for  a  aettlement,  amount  to  an  arreat,  although  the  offioera  had  a  warrant 
imder  which  an  actual  arreat  might  have  been  made  at  any  time:  Render  v. 
JBo&ina,  1  Ear.  ft  W.  204. 

2.  ir/i«re  Party  SvbmUe, — ^An  arreat  will  be  valid  without  physical  con- 
tact, if  the  defendant  acquieacea  and  goea  with  the  officer  in  good  faith:  Bus- 
§en  V.  Liuxu,  1  Car.  ft  P.  163;  Homer  v.  Baliyn,  Bull  K.  P.  62;  Biseell  v. 
Odd,  1  Wend.  215;  S.  C,  19  Am.  Dec  480,  and  extended  note  thereto; 
Huntington  v.  BlaiedeU,  2  N.  H.  318;  Courtoy  v.  Dogier,  20  Qa.  369;  HwU- 
ington  v.  SehuUz,  Harp.  463;  S.  C,  18  Am.  Dec.  660;  Siroui  v.  Oooeh,  8  Me. 
127;  Jones  v.  Jones,  13  Ired.  L.  448;  Iknery  v.  Chedey,  18  N.  H.  198;  Hart  v. 
Flyim,  8  Dana,  190;  FMd  v.  Ireland,  21  Ala.  240;  UnUed  States  v.  Benner^ 
Baldw.  239;  HasHns  v.  Toting,  2  Dev.  ft  B.  627;  S.  C,  31  Am.  Dec.  426; 
BttOer  V.  Washburn^  25  K.  H.  251;  Pike  v.  Hanson,  9  Id.  491;  Charge  v.  Bad-^ 
ford,  3  Car.  ft  P.  464;  S.  C,  Moo.  ft  M.  244;  and  no  manual  touching  of  th» 
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body  or  aetoil  lone  ii  neoeMuy  ia  SQch  a  ease.    It  !•  niAeMnt  If  the  perty 
be  within  the  power  of  the  officer,  end  sabmite  to  the  arrest    See  Mowry  ▼• 
Cham^  106  Mass.  79,  and  cases  above  cited.    This  doctrine,  in  the  United 
States,  has  bean  esnied  to  extreme  limits.    Thus,  Mrs.  Pike  declined  to  pay 
a  tax,  and  ssid  she  woold  not  do  so  unless  anested.    The  officer  effiMted  the 
arrest  by  bare  words,  telling  Mrs.  P.  that  he  arrested  her,  bnt  not  laying 
hands  open  hsr.    She  paid  the  tax,  and  brooght  snit  for  ssssult  end  falee 
imprisamneot.    Tlietsxwasheldtobei]IegsI,andthewordsof  theoonstabis 
to  oonstitate  an  aciest  and  imprisonment,  for  which  damages  were  awarded 
to  plaintiff:  POeT.  Hamfm^  9  K.  H.  491.    A  homafide  sabmissiaa  maybe 
evidenced  by  words,  or  by  the  execation  of  bail  bonds  or  other  sinulsr  in- 
etnunents,  and  Is  an  sdeqoate  snbstitnte  for  personal  contact.    So  words  of 
arrest  by  the  officer,  accepted  by  the  defendu&t,  or  not  immediately  resisted 
by  protest  or  flight,  or  otherwise,  will  constitnte  an  arrsst  that  will  bind  alike 
officer,  plaintiff,  and  defendant.    Thus,  an  officer  went  with  defendant  to  his 
boose,  and  told  him  that  he  had  a  writ  for  hie  arrest,  and  received  a  bail 
bond:  held  to  be  a  legsl  arrest,  althongh  there  was  no  corporal  seisiixe:  iZ!e|f- 
noMf  ▼•  MoHhew^  2  Jnr.  9S9;  Smery  v.  Chtdefiy  18  K.  H.  196.    Two  police- 
men went  to  the  prisoner's  boose,  met  him  in  the  yard,  and  asked  him  to 
eome  into  the  parlor.    On  going  in,  th^  ssid  the  snbinspeotor  of  polioe 
wanted  to  see  him.    The  prisoner  asked  what  he  wanted.    They  said  he 
woold  tell  himself  when  he  came.    He  asked:  "Am  I  to  consider  myself 
nnder  arrest  ?  **    They  said  he  might.    They  did  not,  however,  tell  him  there 
was  a  wsnant  for  Us  arrest.    One  of  the  policemen  then  went  away,  and  the 
other  remained  in  the  room  with  the  priwner.    The  prisoner  asked  if  he 
might  go  into  the  next  room  for  his  dinner.    The  policeman  said  ' '  No,**  bat 
that  he  ml^t  have  hie  dinner  brooght  in  there.    Shortly  after  this,  Snbin- 
epector  Ctaidiner  csme  in.    He  held  the  warrant  in  his  hand,  and  said  to  the 
prisoner  that  this  was  a  warrant  for  hie  arrest.    He  did  not  read  it,  nor  touch 
the  prisoner.    The  prisoner  said,  " Is  my  name  in  it ?**  and  came  forward  as 
thoogh  to  look  at  the  warrant,  tamed  the  key  in  the  door,  and  leaped  oat  of 
the  window.    He  was  not  arrested  antil  nearly  one  year  and  a  half  after- 
wards, bnt  the  anest  by  the  policemen  was  prononnced  good,  subject  to  the 
prodnction  of  the  warrant,  and  that  on  Gardiner's  arrival  with  the  warrant 
the  anest  was  complete  and  perfect;  and  this,  althoagh  Gardiner  admitted  on 
cross  eraminatinn  that  the  movements  of  the  prisoner  and  hii  conversation 
were  not  of  a  fiatore  to  imply  eubmiasion,  but  merely  a  desire  to  gain  time: 
jBeyma  ▼.  NuQent^  11  Cox  C.  G.  67.    So  where  the  officer  notified  defendants 
that  be  had  a  warrant  for  them,  and  they  sabmitted  to  the  arrest,  and  were 
aooomponied  home  by  the  officer,  where  he  remained  with  them  all  night, 
and  went  with  them  before  the  magietrate  the  next  day,  it  was  held  to  be  an 
arrest,  althoagh  defendants  were  not  actaally  deprived  of  their  liberty  or  per- 
sonally guarded  by  the  officer  or  po99t:  CouHoy  v.  Dozier^  20  Ga.  369.    On 
sorrender  of  prisoner,  the  officer  may  appoint  a  third  person  to  be  his  keeper, 
and  it  will  be  safficient  evidence  of  arrest:  SirmU  v.  Cfooch^  6  Me.  127.     "  I 
snfamit  to  your  authority  "  are  words  expressive  of  subnussion :  Jones  v.  «/oiiet, 
13  Ired.  L.  448;  Haakins  v.  Towig,  2  Dev.  &  B.  527;  S.  0.,  31  Am.  Dec.  426. 
Acts  may  slso  express  it;  thus,  '*  if  the  bailiff,  who  has  a  process  against  one, 
sajTS  to  him  when  he  is  on  horseback,  or  in  a  coach,  '  You  are  my  prisoner; 
I  have  a  writ  agaiost  you,'  upon  which  he  submits,  turns  back,  or  goes  with 
him,  though  the  bailiflf  never  touched  him,  yet  it  is  an  arrest,  because  he  sub- 
mitted to  the  process;  but  if  instead  of  going  with  the  bailiff  he  had  gone  or 
Had  from  him,  it  could  be  no  arrest  unless  the  plaintiff  Uid  hold  of  himi** 
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Oemier  ▼.  Spartes,  1  Salk.  79,  and  note  referring  to  Homer  v.  Baityn,  Boll. 
K.  P.  62;  Berry  ▼.  Adamsorit  6  Bam.  ft  Cress.  528.  The  oonflict  betweea 
ICtigliwh  and  American  authorities  as  to  what  oonstitatee  an  arrest  is  mora 
apparent  than  real.  This  is  fully  shown  by  Potter,  J.,  in  Searls  v.  Ftete,  ^ 
N.  Y.  224.    See  also  same  case  for  facts  which  constitute  an  arrest. 

Thsbb  must  bje  No  Ebsobt  to  Fraud  in  Effeoting  Arbsst — Jubis- 
DiGTiON. — ^The  warrant  must  be  executed  within  the  jurisdiction  of  the  jus- 
tice who  issued  or  backed  it:  1  Gh.  Crim.  L.  49;  and  if  the  process  bo- 
executed  out  of  the  jurisdiction  of  the  court  from  which  it  issues,  th» 
killing  of  the  officer  attempting  to  enforce  its  execution  will  be  only  man- 
slaughter in  the  party  resisting:  Id.;  1  East  P.  C.  314;  Whart.  on  Horn., 
sec.  236.  Stratagem  may  doubtless  sometimes  be  used  to  effect  an  arrest: 
Bex  V.  Btickhouae,  Lofft,  62;  but  the  law  wiU  not  permit  either  officers  or 
other  persons  to  use  tricks,  fraud,  or  misrepresentation  to  entioe  a  person  inta 
a  particular  jurisdiction  to  effect  his  arrest.  Courts  will  not  only  discoun- 
tenance any  attempt  to  bring  a  party  within  their  jurisdiction  by  fraud  and 
nusrepresentation,  but  where,  by  a  false  statement  or  fraudulent  pretense,  a 
party  is  brought  within  the  jurisdiction,  and  there  served  with  process,  tho^ 
service  will  be  set  aside:  Carpenter  v.  Spooner,  2  Saadf.  717;  AmM  v. 
FourteUot,  13  Pick.  172;  OoupU  v.  Simaiuon,  3  Abb.  Pr.  474;  Beaver  v. 
BMnaon^  3  Duer,  622;  a  C,  2  Abb.  Pr.  654. 

BeLATXVB    PoWBB   AKD    DuT7  OV   PBIVATB    PB8801I8   AVD    QmCOBBS    TO- 

ExFEOT  Abbests — Assistancb. — ^An  officer  in  effecting  an  arrest  may  not 
only  demand  the  assistance  of  citizens  in  general,  but  may,  if  the  warrant 
can  not  otherwise  be  executed,  engage  the  assistance  of  the  military:  1  Ch. 
Crim.  L.  49;  BurdeU  v.  Cdman^  14  East»  163.  The  sheriff  in  exeouting^ 
mesne  process  may,  but  is  not  compelled  to,  raise  the  poeae  comUattu:  May  y. 
Prdby,  Cro.  Jac.  419;  but  with  respect  to  writs  of  execution,  he  not  only 
has  a  right,  but  is  bound  at  his  peril  to  take  with  him  sufficient  aid  to  enabto- 
him  to  perform  the  oommands  of  the  writ:  BeU  ▼.  Karth^  4  litt.  133;  8  Bao. 
Abr.,  tit.  Sheriff,  K.  **The  chief  difference,'*  says  Hawkins,  "between  th» 
power  and  duty  of  a  oonstable  and  a  private  person  in  respect  of  arrests 
seems  to  be  this,  that  the  former  has  the  greater  authority  to  demand  th» 
assistance  of  others,  and  is  liable  to  the  severer  fine  for  any  negileot  of  thia 
kind,  and  has  no  sure  way  to  discharge  himself  of  the  arrest  of  any  person, 
apprehended  by  him  for  felony  without  bringing  him  before  a  justice  of 
peace  in  order  to  be  examined;  whereas  a  private  person,  having  made  such 
an  arrest,  needs  only  to  deliver  his  prisoner  into  the  hands  of  the  constable:** 
2  Hawk.  P.  C,  c  13,  sec.  7.  It  makes  no<lifference  whether  the  officer  is- 
acting  with  or  without  warrant,  he  may,  in  making  the  original  arrest  or  in 
effecting  a  recapture,  call  upon  by-standers  for  help  if  he  deems  it  necesssxy, 
or  even  oonmiand  the  aid  of  all  persons  in  his  precinct:  Begina  v.  Phtipe^ 
Gar.  &;  M.  180;  BurdeU  v.  Colman,  14  East,  163;  MUcheU  y.  Stale,  12  Ark. 
50;  Coylee  t.  Hurtin^  10  Johns.  85;  Staie  v.  Shaw,  3  Lred.  L.  20.  A  refusal 
to  assist  the  officer  is  indictable:  Coyles  v.  Hurtin,  10  Johns.  85;  State  ▼• 
Denietony  6  Blackf.  277;  Begiiui  y.  Brwcn,  Gar.  ft  M.  314;  State  y.  JToifey,  % 
Strobh.  73;  Ccn\foH  y.  CommmtoeaUh,  6  Whart.  437;  1  East  P.  G.  80;  pro> 
vidsd  he  is  acting  by  lawful  authority:  State  v.  Shaw,  3  lred.  L.  20;  if  hs  ii 
not,  his  command  will  be  a  justification  to  one  acting  as  assistant  and  witi^ 
knowledge  of  his  official  character:  Beed  v.  Bice,  2  J.  J.  Marsh.  44;  Mo- 
Marian  v.  Oreen,  34  Vt.  69;  Forriet  v.  Leaviti,  52  K.  H.  481;  Schaw  ▼. 
JHetriehSf  1  WiL  Sup.  Ct.  153.  Persons  assisting  one  who  assumes  to  act  by 
special  authority  in  arresting  a  party,  but  who  is  not  a  known  public  aflioer» 
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■hould  know  whether  each  authority  exists,  for  if  it  does  not^  thej  will  not 
be  protected:  DiOrieha  v.  8ehaw,  43  Ind.  175;  Mitchell  ▼.  StaU,  12  Ark.  BO. 
In  making  a  lawfal  arrest,  an  officer  may  take  into  cnstody  any  person  ob- 
stmcting  him  in  his  duties  or  enoonraging  the  p*rty  to  resist,  bat  most  nol 
onnecessarily  beat  the  offending  party:  Levy  v.  Edioards,  1  Gar.  It  P.  40; 
Afumymousy  1  East  P.  G.  905;  Coylee  v.  HurUn,  10  Johns.  85;  McMakan  t. 
Oreen,  34  Vt.  69;  Roddy  r.  FUmegan,  43  Md.  490;  White  y.  Bdmnnde,  Peake, 
89.  A  private  person  assisting  in  an  arrest  mnst  be  in  some  sense  nnder  the 
officer's  command  and  presence.  There  is  no  arbitrary  rule  governing  thi* 
mutter  and  showing  just  how  far  apart  they  may  be.  The  officer,  though 
absent  from  the  particular  place  occupied  by  his  sssiBtants,  is  to  be  deemed 
constructively  present,  if  his  absence  furthers  the  common  design.  It  is  im« 
possible  for  an  officer,  with  the  power  of  a  county  at  his  command,  to  bo 
actually  present  in  every  place  where  power  mi^t  be  wanting^  and  '*the 
law  is  not  so  unreasonable  as  to  require  the  officer  to  be  an  eye  or  ear  witness 
of  what  passes,  and  to  render  all  his  authority  null  and  void  except  when  he 
is  so  present."  The  officer's  absence  may  be  for  the  purpose  of  procuring 
more  assistance,  and  where  he  has  thus  l^t  persons  behind  to  guard  a  houso 
in  which  the  parties  to  be  arrested  were  assembled,  they  csn  not  lawfully, 
during  his  temporaiy  absence,  permit  them  to  escape:  Coyki  v.  Hurtin^ 
10  Johns.  85;  CommomoeaUh  v.  FiM^  13  Mass.  321.  The  officer's  calling  in 
assistanoe  must  be  distinguished  from  his  attempt  to  act  throagh  the  agency 
of  a  third  person.  Thus  a  constable,  having  a  warrant  of  arrest,  csn  not  effect 
an  anest  by  giving  the  warrant  to  his  son  and  having  him  execute  it,  while 
the  father  is  in  sight  a  quarter  of  a  mile  away:  Bex  v.  PaUence,  7  Gar.  ft  P. 
775.  A  writing  must  constitute  a  deputy's  authority  to  do  a  psrticular  aot^ 
and  the  arrest  on  a  benoh-warrant  directed  to  the  sheriff,  of  a  person  in- 
aikd  under  reoognisanoe  to  appear,  by  one  having  the  sheriff's  verbal 
only,  is  illegal,  and  will  not  discharge  the  reoognizanoe:  People  v. 
Moore^  2  DongL  1. 

Bbxasiho  Ofkn  Boobs  to  Eusot  Abbxst.— 1.  In  Execution  qf  OivU 
Proceu, — ^The  rule  is  that  every  man's  house  is  his  castie;  and  in  sudi  cases 
his  dwelling-house  is  a  protection  from  arrest  not  only  to  the  occupant,  but 
to  his  children,  domestic  servants,  and  permanent  lodgers  and  bowdeFS,  so 
long  as  the  outer  door  or  window  is  so  dosed  that  the  officer  must  forcibly 
open  the  same  to  gain  admittance.  Even  a  common  latch  will  serve  to  dose 
the  outer  door  or  window,  and  the  officer  must  not  force  it  open  to  effect 
the  arrest  of  one  of  them  on  civil  process.  This  immunity,  however,  does 
not  extend  to  strangers  and  visitors  in  the  dwelling-house:  Oyntead  v.  Shed^ 
13  Mass.  520;  8.  G.,  7  Am.  Dec.  172;  Curtie  v.  Hubbard^  4  Hill,  437;  CooV% 
Otue^  Gro.  Gar.  537;  Bell  v.  Clapp,  10  Johns.  263;  State  v.  8mUh^  1  K.  H.  346t 
Snydacker  v.  Broese,  51  SI.  360;  Semayne^s  Case,  5  Go.  91  a;  Ildey  v.  NichoU^ 
12  Pick.  270;  Cwrtia  v.  Hvbbard,  1  HiU  (N.  T.),  336;  S.  G.,  4  Id.  437;  see  the 
principal  case.  But  the  castie-door  will  not  protect  the  owner  against  an 
officer  of  the  law  where  the  latter  has  previously  touched  the  defendant  by 
way  of  anest;  for  he  may  then  break  into  the  house  in  order  to  complete  the 
anest  and  carry  off  his  prisoner:  Scmdon  v.  Jervie,  4  Jur.,  N.  S.,  737;  S.  G., 
6  Id.  860;  and  in  such  a  case  he  may  also  break  into  the  house  of  another 
person  in  which  the  prisoner  has  taken  refuge,  to  accomplish  the  same  purpose^ 
because  "the  house  of  any  one  is  not  a  castle  or  privilege  but  for  himself, 
and  shall  not  extend  .to  protect  any  person  who  flies  to  his  house:"  Semayne*§ 
Ckue,  5  Go.  91  a;  Johneon  v.  Leigh^  6  Taunt  246;  Cooise  v.  BiH,  5  Id.  765| 
eot  it  most  be  remembered  that  the  officer  thus  acts  at  his  peril,  and  is  i^ 
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•poDiible  in  danuigw  for  mistake,  maUmnmB,  or  abate  of  authority,  aooord- 
ing  to  the  eirooniBtazioeB  of  the  caae:  John&on  v,  Leigh,  0  Id.  246;  Morrith  y. 
Murrtiff  13  Mee.  &  W.  52.  Tliis  privilege  is  confined  to  the  breach  of  win- 
dows  and  of  outer  doors,  oonstracted  for  the  seonrity  of  the  house  against 
persons  from  without,  who  might  endeaTor  to  break  in;  but  there  is  no  ob> 
joction  to  an  officer's  breaking  into  any  building  not  a  dwelling-house  or  ap- 
purteoant  to  it  to  make  an  arrsst:  Penton  y.  ^roion,  1  Keb.  698;  Haggerty  y. 
fPtU&cr,  16  Johns.  288;  8.  C,  8  Am.  Deo.  821;  FuUerUm  y.  Mack,  2  Alk.  416; 
BurUm  y.  WUkmum,  18  Vt.  186.  If  the  officer  has  obtained  entranoe  into 
a  dwelling-house  through  the  outer  door,  he  may  then,  in  either  oiyil  or 
criminal  cases,  break  open  any  inner  door,  closet,  chest,  or  other  incloeure, 
and  arrest  any  perran  within  the  dwelling,  without  any  demand  being  made 
for  admittsnoe:  Lloyd  y.  Sandikmda,  8  Taunt.  250;  Bex  y.  BM,  2  Show. 
87;  Smith  y.  BvOler,  Comb.  326;  BaUsUffe  y.  BwrUm,  3  Bos.  ft  P.  223,  229; 
Lee  y.  QatMdt  1  Cowp.  1;  Semsiiiffu^e  Case,  6  Go.  91  a;  Haggerty  v.  WHber^ 
16  Johns.  287;  S.  C,  8  Am.  Dec  321;  Hubbard  y.  Maee,  17  Johns.  127; 
BUUe  y.  Thacham,  I  Bay,  858.  As  to  notice  and  demand,  see  "  Disdoeure  of 
Purpose  and  Demand  for  Admittance,**  ii\fra.  The  cases  Just  cited  also  show 
that  a  sheriff  can  not  justify  breaking  o^an  the  inner  doors  of  the  house  of  a 
stranger  merely  upon  suspicion  that  a  defendant  is  there,  for  in  this  esse  his 
justification  depends  upon  his  finding  or  not  finding  the  defendant;  and  in  the 
other  case  it  does  not  so  depend,  because  defendMnfs  own  house  is  the  most 
probable  place  to  find  him:  Johnmm  y.  Leigh,  6  Taunt.  246;  Cook  y.  Biri,  5 
Id  765. 

2.  In  EaoecuHUm  qf  Criimmal  JPrveeee. — ^The  officer  may  break  open  the  ontar 
as  well  as  inner  doors  of  a  dwelling-house,  in  the  night  as  weU  as  in  the  day* 
time,  after  demand  of  admittance  and  refusal,  to  acrest  the  owner;  becan— 
the  outer  door  eyen  is  not  proof  against  the  '*  king's  keys,"  for  an  offioer 
holding  a  warrant  for  any  criminal  offonse,  and  because  no  man  can  haye  a 
castle  against  the  king:  2  Hawk.  P.  C,  c.  14,  sees.  1-9;  Semagne^e  Case,  6 
Co.  91  a;  Btaie  y.  Smiih,  1  K.  H.  346;  BOl  y.  Oapp,  10  Johns.  263;  Com- 
monweaUh  y.  Begnolds,  120  Mass.  190;  State  y.  Shaw,  1  Boot,  134;  Kdeg  y. 
Wright,  Id.  83;  Lee  y.  Chmeel,  1  Cowp.  1;  WHHame  y.  Spencer,  6  Johns.  362; 
Fitch  y.  Liwekmd,  Kirl^,  386;  and  it  is  immaterial  whether  it  be  the  own- 
er's house  or  the  house  of  a  stranger,  except  that  in  the  latter  esse  the  officer 
is  Justified  only  when  he  actually  finds  the  party  he  seeks  in  the  house  at 
the  time:  2  Hale  P.  G.  117.  This  right  to  break  doors  to  effect  an  arrest 
"extends  to  eyeiy  sort  of  indictable  wrong,  where  the  arresting  party  is 
acting  under  a  lawful  warrant;  and  to  all  lawful  arresto  for  past  offensea» 
whether  by  officers  or  priyate  individuals: "  1  Bish.  Cr.  Pr.,  sees.  196,  197. 
Bishop  also  names  other  instances  to  which  it  extends,  and  cites  numerona 
authorities:  Id,  And  as  to  the  materiality  of  the  warrant,  Mr.  Bishop  deems 
it  only  reasonable  that  the  doctrine  applicable  to  lawful  arresta  with  warrant 
should  also  apply  to  arrests  without  warrant;  *'for  they  are  made  just  as 
much  in  behalf  of  the  state  and  in  its  cause  as  are  the  others — ^the  question 
of  warrant  or  no  warrant  pertaining  to  form,  not  substance;  and  the  arrest 
in  ei^'ber  case  being  by  authority  of  law,  on  behalf  of  the  public: "  Id.  And 
the  more  reasonable  doctrine  concerning  arresta  upon  suspicion  of  felony  is 
that  the  doors  may  be  broken  open,  with  or  without  warrant,  if  the  party, 
upon  demand,  refuse  to  open  them:  1  Hale  P.  C.  583;  2  Id.  117:  1  Bish.  Cr. 
Pr.,  sec.  196,  note  6. 

3.  ExpkauUion  qf  Breaking  Doore-^DweUing'houae. — ^To  preyent  an  en- 
trance  against  the  consent  of  the  oooupant  into  a  dwelling-house  to  arres^ 
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upon  dvil  proeeae,  uiy  penoD  other  than  a  stranger  or  visitor  therelii,  it  Is 
Mtfficient  if  the  outer  door  be  oloeed.  Merely  opening  it,  then,  is  in  legal 
contemplation  a  breaking.  What  woold  be  a  breaking  of  the  outer  door  in 
bozig^y  is  eqnally  a  breaking  by  the  sheriff.  Lifting  a  latch  is  in  law  jost 
as  mneh  a  breaking  as  the  forcing  of  a  door  bolted  with  iron:  Ratd\fft  v. 
Burton^  3  Bos.  ft  P.  223;  Let  v.  Qanad^  1  Cowp.  15;  Seymour  y.  Oretham^  Cro. 
Eliz.  906;  PenUm  t.  Brown^  1  Keb.  698;  CurtU  ▼.  BMmrd,  1  HiH  (K.  T.)» 
337;  S.  C,  4  Id.  437;  Bieeop  t.  IVhUe,  Cro.  Elis.  759;  Haggerty  t.  WiXber^ 
16  Jofana.  288;  Bttdunham  v.  Fhmeu^  11  Moore,  40;  Wcdktr  y.  /bx,  2  Dana, 
404;  Balton  on  Sheriff,  350;  i^o^ys  y.  Fan  i>2f£e,  3  Harr.(DeL)  288.  Asheriff 
entering  a  house  in  such  a  way  as  to  cost  a  burglar  his  life,  to  execute  civil 
process,  is  a  trespasser.  Stratagem  may  sometimes  be  lawfully  employed  by 
an  officer  not  entitled  to  break  outer  doors,  to  gain  admission:  Rex  y.  Bad> 
kouae,  Lofft,  61;  but  to  procure  one  inside,  by  some  false  pretense,  to  open  the 
door,  and  then,  without  permission,  to  rush  in  with  violence,  is  a  breaking  oq 
the  part  of  the  person  entering:  Parte  v.  Bvana^  Hob.  62  a;  WtUerhouae  v. 
SdUmarah^  Id.  263  a.  For  definition  of  dwelling  house,  see  Bishop  on  Stat* 
uiory  Grimes,  sees.  279-283;  tUeh  v.  Lovtiand,  Kirt^,  386;  WUUama  v. 
Spencer^  5  Johns.  362. 

4.  Dieeioeure  of  Purpoee  amd  Demamd  for  AdmUianee — Inner  and  Outer 
Doors. — ^An  officer  can  not  lawfully  break  either  an  inner  door  or  an  outer 
door,  where  the  latter  is  lawful,  until  he  has  diadoaed  to  the  inmates  of  tha 
boose  his  purpose  to  arrest  aome  one  inside,  and  demanded  admittance. 
Otherwise  it  would  be  impossible  for  one  to  know  what  the  object  of  the 
person  breaking  open  the  door  might  be,  and  the  owner  has  a  right  to  con- 
sider it  an  aggression  on  his  private  property,  which  may  be  resiated  to 
the  utmost:  Lannoek  v.  Brwm,  2  Bam.  ft  Aid.  692;  WaUrhmm  v.  Aitt- 
maanh^  Hob.  263  a;  BaAdUffe  v.  Burton,  3  Bos.  k  P.  229;  Lloyd  v.  Sandi-^ 
lands,  2  Moore,  207;  Semayn^e  Oaee,  6  Co.  91  a;  Burdett  v.  AbboU,  14  Baat» 
1, 163;  Stale  ▼.  Shaw,  I  Boot,  134;  Kel^  v.  Wright,  Id.  83;  ComwomoeaUh  ▼. 
BeynMs,  120  Maaa.  190;  BeU  v.  Clapp,  10  Johna.  263;  State  v.  SmUh,  1  N. 
H.  846.    An  entiy,  authority,  or  licenae  given  by  a  party  will  not  make  the 
officer  a  trespasser:  Six  Carpentere*  Caee,  8  Ca  146  a;  but  officers  who  have 
been  peaceably  admitted  into  a  house  have  no  right  to  remain  there,  in  caaa 
the  prisoner  is  not  fouid,  to  await  hia  return;  and  if  they  do  ao  tarry  for  aev« 
eral  honra  for  that  purpoee,  they  are  treapaaaera  ah  imtio:  Howard  v.  Ooea^ 
1  Gar.  ft  M.  380.    After  notifying  the  owner  of  a  dwelling-houae  that  he  has 
a  criminal  wanant  ag^dnst  a  person  therein,  and  demanding  and  being  re- 
fnaed  admission,  the  sheriff  has  the  right  to  enter  even  the  outer  door  of  the 
house  by  force,  for  the  purpose  of  serving  the  warranty  and  he  can  not  ba 
treated  as  a  trespasser  merely  because  he  has  failed  to  notify  the  owner  of 
the  house  who  the  person  sought  to  be  arrested  is,  no  inquiry  having  been 
made  in  relation  thereto,  even  tiiough  the  person  sought  for  is  not  in  fact 
there:  CommonweaUh  v.  Irwin,  1  Allen,  587;  Commonwealth  v.  Reynolds,  1^ 
Mass.  190;  Barnard  v.  Bartlett,  10  Gush.  501.    lliis  seems  to  be  the  better 
view,  although  Chitty  says:  "  It  is  at  the  peril  of  the  officer  that  the  party 
againat  whom  he  haa  obtained  the  warrant  be  found  there;  for  otherwise  he 
will  be  a  trespasser:"  1  Ch.  Grim.  L.  58;  citing  2  Hale  P.  G.  117;  Semayne's 
Case,  5  Go.  91  a;  Johnson  v.  Leigh,  1  Marsh.  565;  S.  G.,  6  Taunt  246.    This 
qualification  seems  to  have  also  the  further  Americsn  support  of  the  princi- 
pal case.    If  an  arrsat  haa  been  made,  and  the  peraon  arrested  escapes  and 
takes  refuge  In  his  dwelling-house,  tiie  officer  may  break  into  the  house  in 
pmrsnit  of  him,  without  making  known  Ua  boaineaa,  demanding  admissioo* 
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«Dd  reoelTing  lefasal:  AUen  ▼.  Marthi,  10  Wend.  800;  Oyatead  v.  Skei,  IS 
Mui.  020;  S.  C,  7  Am.  Deo.  172;  Cfenner  y.  Sparhes,  6  Mod.  173;  S.  C,  1 
Balk.  79.  And  the  offender  can  not  find  refage  in  the  castle  of  a  third  per- 
flon,  for  an  officer  in  immediate  pnrsnit  of  one  who  has  committed  a  crime  in 
Ua  presence,  or  for  the  purpose  of  perfecting  an  acrdst^  may*  after  the  nsnal 
demand,  break  open  the  door:  See  cases  just  cited,  and  2  Hawk.  P.  G,  c.  14» 
sec.  8;  Comsmmweaiih  ▼.  Eeynalds,  120  Mass.  190;  BeU  y.  Cltgpp,  10  Johns. 
263;  State  ▼.  Shaw,  1  Boot,  134;  KeUjf  v.  WrigJU,  Id.  83;  State  y.  SmUh,  1 
K.  H.  346.  The  principal  case  also  supports  this  doctrine.  If,  howeyer, 
the  officer  has  no  reasonable  ground  for  believing  the  defendant  to  be  secreted 
in  the  house  or  room  which  he  desires  to  enter,  he  should  always  make  a 
demand  for  admittance:  Batdife  v.  Burtatit  3  Bos.  ft  P.  228;  Semayiu^B  Caee, 
5  Co.  91  a;  Lee  y.  Cfansd,  1  Cowp.  1;  Haggerly  y.  WiJber^  16  Johns.  287; 
6.  C,  8  Am.  Dec  321;  Hubbard  y.  if  ace,  17  Johns.  127.  In  conclusion,  it 
may  be  said  that  whateyer  doubts  there  may  bo  in  EngUsh  law  as  to  the 
necessity  of  a  demand  in  caae  of  felony,  a  preyious  demand  is  undoubtedly 
necessary  in  case  of  a  misdemeanor:  Lcmnock  y.  Brown,  2  Bam.  ft  Aid.  503; 
MeLmnon  y.  Biehardwn,  15  Oray,  74  As  to  what  are  inner  doors,  see  Lee 
y.  Oansd,  1  Cowp.  1;  WiUiame  y.  Spencer,  5  Johns.  352;  lUeh  y.  Loodaind^ 
Kirby,  386.    As  to  what  are  outward  doors  or  windows,  see  Fost.  320. 

PuBPOSB  TO  Abbist  SHOULD  BE  DiBGLCMBD,  not  Only  in  tcying  to  effect 
an  arrest  in  a  dwelling-house,  but  in  all  other  cases;  and  this  general  rule 
applies  to  priyate  persona  as  well  as  officers.  The  object  of  making  an  arrest 
must  be  communicated,  or  at  least  it  must  be  inferable  ^m  the  circum- 
stances, or  otherwise  known  or  suspected:  Maehalleff*$  Case,  9  Co.  65  a;  Staie 
y.  Bryant,  65  N.  C.  327;  Brooks  y.  Conmanwealth,  61  Pa.  St.  352.  We  are 
now  speaking  of  the  rule  as  applicable  to  cases  where  the  party  submits  to  the 
arrest,  and  not  where  he  makes  resistance  before  the  officer  has  time  to  give 
the  inf ormatiim.  The  particulars  of  authority  need  not  always  be  giyen,  and 
it  is  sometimes  proper  to  lay  hands  on  a  party  before  a  word  is  spoken;  bat 
either  before  or  at  the  moment  of  arrest,  the  officer  ought  to  say  enough  to 
show  a  party  that  he  is  not  dealing  with  a  trespasser,  but  with  a  minister  of 
justice:  Bellotoa  y.  Shannon,  2  Hill  (N.  Y.),  86;  Countess  of  Rutland's  Case,  6 
Co.  55  a;  MackaUey's  Case,  9  Id.  69  a;  ConmonweaUh  y.  Field,  13  Mass.  321; 
Arnold  y.  Steeves,  10  Wend.  516;  Fost.  310,  311;  Bussell  on  Crimes,  451- 
514.  The  surroundings  of  the  particular  case  may  render  plain  the  purpose 
to  arrest;  and  if  they  do,  reeistance  to  the  arrest  will  be  as  illegal  as  if  the  sam^s 
were  stated  in  words:  Bex  v.  Davis,  7  Car.  ft  P.  785;  Bex  y.  Howarih,  1 
Moo.  C.  C.  207;  and  see  Bex  y.  Payne,  Id.  378;  Pew's  Case,  Cra  C^.  193; 
Coots  Case,  Id.  537;  StaU  v.  Oarrett,  1  Winst.  L.  144;  John  y.  State,  40 
Tenn.  127,  147.  When  the  party  resists  and  interrupts  the  officer  before 
he  can  n^eek  all  his  words,  and  the  officer  is  mortally  wounded  by  him  and 
dies,  the  party  can  not  take  adyantage  of  his  own  wrong,  and  such  a  killing 
is  murder:  Machalley*s  Case,  9  Co.  69. 

'Noncx  OF  Official  Chabacteb. — ^An  officer  making  an  arrest  with  a 
warrant  should  give  some  notification  of  his  authority  as  such  officer;  and  if 
he  be  appointed  and  qualified,  and  authorized  by  a  warrant  to  arrest,  hegiyea 
sufficient  notice  of  his  authority  to  do  so  by  reading  the  warrant  of  arreat: 
State  y.  Cfreen,  66  Mo.  631;  wearing  the  accustomed  badge  of  office  is  also  a 
sufficient  notice  of  the  official  capacity,  eyen  in  the  case  of  a  fresh  incnm* 
bent:  Totes  y.  People,  32  N.  Y.  509;  and  see  Commonwealth  y.  Tobin,  106 
Mass.  426;  and  possibly,  if  he  was  elected  by  the  people,  that  may  be 
ieemed  a  sufficient  notice:  1  Biah.  Cr.  Pr.,  sec.  191.    A  known  officer  is  not 
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nodflntood  to  be  ooa  known  to  the  pMty  who  is  to  be  arrested;  bvt  if  he  be 
■o  oommooly  known,  it  is  sniBdent:  ifadboStfy'*  Oaae^  9  Co.  09  b.  It  has 
Iwen  ruled  in  Wngliuid  that  an  offioer  gives  snffioient  notioe  of  what  he  is 
when  he  sajs  to  the  party«  "  I  anest  yon  in  the  king's  name;  **  and  in  sooh 
M  case  the  party,  at  his  peiil,  ooght  to  obey  him,  though  he  knows  him  not  to 
be  an  offioer,  and  tliat  the  party  is  boond  to  obey,  thoo^  from  the  darkness 
Jm  ean  not  see  the  offioer:  Id.  69;  see  Rnssell  on  Grimes,  S39,  849.  And 
it  has  been  held  that  a  known  offioer  may,  without  a  warrsnt,  where 
ha  ia  informed  that  a  felony  has  just  been  oommitted,  anest  the  person 
«liazged,  without  disolosiTig  tiie  oliarge  to  him,  and  when  in  reality  there  was 
nothing  to  Justify  the  arrest:  Bex  ▼.  Woolmer^  1  Moo.  C  C.  334;  see  Bex  v. 
^fcrdom,  I  Bast  P.  C.  815,  852.  Where  one  is  eommitting  a  felony,  he  may 
be  arrested  by  an  offioer  without  being  inf<»med  of  the  ohaige:  Wo{fr,  StaUf 
19  Ohio  8L  248;  so  where  one  just  having  oommitted  a  felony  is  attempting 
to  eso^^:  People  ▼.  Poo^  27  CaL  572.  Notioe  is  not  neoessazy  in  snoh  eases, 
because  the  criminal  mast  know  the  reason  why  he  is  apprehended:  Bex  t* 
Aqr>K»  1  Moo.  C.  CS.  878.  Notioe  may  be  infersntially  shown,  and  a  small 
flutter  win  amount  to  due  notifieation:  Bex  ▼.  Owdon^  1  Bast  P.  C.  815, 818, 
818^  352.  In  cases  of  homioide,  the  law  will  sometimes  presume  that  the 
party  killing  had  due  notioe  of  an  officer's  intention  to  arrest,  especially  if  it 
be  in  the  day>time:  lHaleP.a881;  FosL  811;  see  2  Bish.  Gr.  L.,  seo.  654. 

Showhto  Wabbaht  upov  I>iifAin>.~l.  In  Cam  ef  Private  Permme  emd 
Uukncwn  Ofmre, — ^AU  private  persons,  and  officers  not  sworn  and  commonly 
known,  to  whom  warrants  are  directed,  must  show  them,  if  demanded,  in 
-effecting  an  arrest.  This  universal  rule  ia  unquestioned:  Arnold  v.  Steeeee^ 
10  Wend.  515;  OommonweaM  v.  FUld,  13  Mass.  321;  United  Statee  v.  /oUer, 
2  Abb,  265.  275;  State  v.  Curtie,  I  Hayw.  471;  Proet  v.  Thomae,  24  Wend. 
418.  And  a  special  deputy  is  bound,  upon  demand,  to  show  Us  warrant, 
or  the  arrest  is  illegal:  Proet  v.  Thomae,  24  Wend.  418;  State  v.  JTIrBf^ 
2Ired.  L.  201;  Arnold  v.  Sieeoee,  10  Wend.  515;  BvrUm  v.  WiOinmm,  18 
Vt  186.  As  to  arrests  by  private  persons  without  warrsnt,  see  extended 
note  to  Amcs  ▼.  Staie^  44  Am.  Deo.  293. 

2.  /»  Case  of  Sworn  and  Known  Oficere^  there  seems  to  be  some  dlifor- 
enee  of  opinion.  There  ia  no  doubt  that  if  such  an  offioer  aotsout  of  his  own 
district,  he  must  show  his  warrant  on  demand  made:  SiaU  v.  iTtrfty,  2  Ired.  L. 
201;  SUiU  V.  OMintft,  1  Hayw.  471;  Commonwealth  v.  fkld,  13  Mass.  321.  But 
where  officers  are  acting  within  their  own  predncta,  Hawkins  laid  it  down 
that  they  need  not  show  their  warrant  to  the  party,  notwithstanding  a  de- 
ooand  for  the  sight  of  it;  yet  he  says  they  ought  to  acquaint  the  party  with 
the  substance  of  their  warrants:  2  Hawk.  P.  C,  o.  13,  sea  28;  see  2  Hale 
P.  a  116;  Bex  v.  Allen,  17  L.  T.,  N.  S.,  222;  Bex  v.  Woolmer,  I  Moo.  C. 
C  834;  Bex  ▼.  Cordon,  1  Bast  P.  0.  315,  352.  And  this  doctrine  is  not  with- 
out American  support:  Drennan  v.  People,  10  Mich.  169;  State  v.  Towneend^ 
5  Harr.  pel)  487;  Arnold  v.  Steeoes,  10  Wend.  514;  WoV  v.  State,  19  Ohio 
St  248;  State  v.  Garrett,  1  Winst.  L.  144;  Commonioealth  v.  Cooley,  6  Gray, 
360;  SiaU  v.  Curiie,  1  Hayw.  471.  Lord  Kenyon,  however,  in  Hall  v.  Boche, 
8T.  B^  188,  observed  that  if  this  were  eetaUished  law,  it  would  be  a  most 
dangeroua  doctrine,  because,  in  case  of  resistance,  the  legality  of  the  warrant 
would  become  material  in  cases  of  homicide.  '*I  do  not  think,"  he  says, 
"  that  a  person  is  to  take  it  for  granted  that  another  who  says  he  has  a  war- 
rant against  him,  without  producing  it,  speaks  truth.  It  is  very  importsnt 
that,  in  all  oases  where  an  arrest  is  made  by  virtueof  a  warrant,  the  warrant, 
if  demanded  at  least,  should  be  produced.**    See  also  1  Gh.  Grim.  L.  4L 
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"  This  reaaoning,"  sayi  Mr.  Bishop,  "would  settle  the  qnestioD,  if  there  had 
been  any  doabt»  that  a  private  person,  or  an  officer  not  known  to  be  sach» 
must  produce  his  warrant.  Bat  something  onght  to  be  allowed  to  official  po- 
sition; and  if  one  known  by  me  to  be  an  officer  tells  me  he  has  a  warrant  to* 
arrest  me,  claimiDg  that  it  is  legal  and  in  due  fonn,  as  he  neoeesarily  does  by 
the  very  act  of  attempting  the  arrest,  I  ought  to  yield  to  him  sufficiently  to- 
furnish  opportunity  for  celmly  looking  into  the  question.  Hence,  it  ha» 
been  considered  that  the  arrest,  the  explanation,  and  the  reading  of  the  war* 
rant  when  demanded  '  are  obviously  successive  steps.  They  can  not  all  occur 
at  the  same  instant  of  time.*  And  in  the  case  of  a  known  officer,  'the  ez* 
planation  must  follow  the  arrest;  and  the  exhibition  and  perusal  of  the  war- 
rant must  come  after  the  authority  of  the  officer  has  been  acknowledged  and 
his  power  over  his  prisoner  acquiesced  in."*  1  Bish.  Cr.  Pr.,  sec.  191,  citinic 
CammonweaUh  v.  Cooley,  6  Gray,  350,  356,  357.  This  is  supported  by  tha- 
language  of  a  court  in  Delaware,  "  that  iiith  regard  to  a  known  public  officer 
of  the  county,  it  was  not  necessary  for  him  either  to  produce  his  warrant  or 
state  his  character  and  authority  before  making  the  arrest  The  arrest  itself 
is  the  laying  hands  on  the  defendant;  and  it  might  be  defeated  by  the  cere- 
mony of  producing  and  explaining  a  paper  before  the  arrest  is  made.  It  ia 
quite  time  to  produce  the  authority  on  the  demand  of  the  party  arrested,  and 
after  the  arrest.  Every  one  is  bound  to  know  the  character  of  an  officer  who 
is  acting  within  his  proper  jurisdiction,  and  every  citiaen  is  bound  to  submit, 
peaceably  to  such  officer,  until  he  can  demand  and  investigate  the  cause  of 
his  arrest.  If  the  officer  have  no  proper  warrant  for  the  arrest,  he  is  liable  t» 
the  defendant  who  can  su£for  no  wrong  from  submitting  to  the  law;  bnt  if 
he  resist  befor»  such  investigation,  and  the  officer  have  authority,  he  is  in- 
dictable for  obstructing  such  ofiSoer  in  the  discharge  of  his  duty:*'  State  t. 
Tawnmnd,  5  Harr.  (Del.)  487.  This,  Mr.  Bishop  is  inclined  to  believe,  is  th» 
present  American  law  on  the  subject,  and  he  refers  to  the  following  oases  t 
Arnold  v.  Steeve$,  10  Wend.  514;  Keman  v.  StaUf  11  Ind.  471;  Dremum  v. 
Ptfopfe,  10  Mich.  160;  State  v.  Freeman^  8  Iowa,  428;  Plaetere  v.  State^  1 
Tex.  App.  673;  StaU  v.  Cfarrett,  1  Winst.  L.  144.  It  will  be  observed  that 
a  legal  arrest  under  a  warrant  can  not  be  made  by  an  officer  without  he- 
has  it  with  him.  If  one  has  been  delivered  to  him,  and  he  has  left  it  at  hia 
office  or  elsewhere,  yet  he  can  not  act;  it  must  be  in  his  inmiediate  possession, 
OaiUiairdv.  LastUm^  2Best&  S.  363;  S.  C,  OCoxCG.  127;  JS^^tna  v.  Chap- 
man^ 12  Id.  4;  S.  C,  2  Eng,  Eep.  160.  A  due  regdkrd  to  the  interests  and 
rights  of  the  party  arrested  would  undoubtedly  indicate  that  he  should  bo 
permitted,  by  an  inspection  of  the  authority  of  the  person  who  seeks  to  ar- 
rest him,  to  determine  its  validity  and  the  course  he  should  pursiA.  It  ia 
certainly  the  more  prudent  and  advisable  course  for  the  officer  to  exhibit  the 
writ  under  which  he  acts,  at  least  when  it  is  demanded.  See  ifodbatfey'* 
Com,  9  Ca  69;  Hodges  v.  Mat^^  Gro.  Jac  485;  CommonweaUh  v.  Held^  la 
Mass.  321.  As  to  arrest  by  officers  without  warrant,  see  extended  note  to 
Eanee  v.  Staie^  44  Am.  Dec.  292;  and  note  to  JSoberU  v.  State^  55  Id.  104. 

TiMB  WHXN  Absxst  MAT  BE  Madb. — By  the  conmion  law,  judicial  acts 
could  not  be  done  on  Sunday,  but  ndniBterial  acts,  such  ss  an  arrest,  might 
be  lawfully  executed  on  that  day:  McuikaUe^e  Ccue,  9  Co.  66  a.  This  waa 
changed  by  the  statute  of  29  Car.  IL,  c.  7i  sec  6,  prohibiting  arrests  on  Sun- 
days; but  this  statute  excepted  the  cases  of  treasons,  felonies,  and  breachea 
of  the  peace,  so  therefore  an  arrest  in  these  cases  may  be  made  on  that 
day:  LedwUhy.  Catehpole,  Cald.  291;  King  v.  Myen,  1  T.  R.  265;  Anon^ 
WMMBp  Willes.  459;  Pearoe  v,  Atwood^  13  Mass.  324;  ComnuntweaUh  v.  Jl^^fre^ 
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1  Serg.  &  R.  351;  WeU$  v.  Ounuy,  8  Barn.  &  Cress.  769;  Ooddard  t.  Hairrit^ 
5  Moo.  &  P.  122;  S.  C,  7  Bing.  820;  see  Shaw  y.  Dodge,  5  N.  H.  482.  Sinoe 
the  statate,  en  arrest  on  SundAy,  in  cases  within  the  exceptions,  has  heea 
treated  in  England  as  absolntely  Toid,  and  not  cared  by  any  act,  n^leot,  or 
waiTsrof  the  party  interested:  WU$(mY.  Tucker,  1  Salk.  78;  TaiiflorY.  PkiUp$, 
Z  Emm,  i66;  Morgan  t.  Johnaon,  1  H.  Bhusk.  628;  1  Boasell  on  Grimes,  840; 
L%/Ml  r.  TVmel,  1  Anst.  86;  WeUs  ▼.  Qumey,  8  Bam.  &  Cress.  771;  AUan^- 
•om  ▼.  Jatmmmf  5  T.  B.  25;  ISv  parte  Bffgington,  18  Jar.  224;  Parker  y .  MooTp 

2  8aU.  626;  &  C,  2  Ld.  Baym.  1028;  &  C,  6  Mod.  06;  FecUheraUmehaugh 
T.  Afiemeon^  Barnes,  373;  Bex  v,  Myere,  1  T.  B.  265;  see  also  Bemmgkqf  ▼. 
OsiPsO;  87  How.  Fr.  235;  Cooper  v.  Adama,  2  Blaokf.  294;  Keith  v.  JWtic^ 
28  Me.  826;  Main  ▼.  McCartg,  15  HL  441.  This  is  largely  a  sabject  of  stata- 
tory  regulation,  and  it  may  be  said  that  without  the  statotory  prohibitioiia^ 
an  aneat  may  be  made,  with  or  without  warrant,  at  any  time  of  the  day  or 
ni^t,  or  on  any  day,  indnding  Sunday:  State  t.  Smithy  1 K.  BL  846;  BeU  y. 
Ck^pp,  10  Johns.  263;  Staier. Shaw,  1  Boot,  134;  StaUY.  Brman'e  Liquon, 
25  Conn.  278;  1  BosseU  on  Crimes,  840;  MaeiaUeg*e  Oaee,  9  Co.  66  a;  1  Hale 
P.  a  457;  1  Hawk.  P.  C,  o.  31,  seo.  62L 

Ujhicmbaby  Vioudigi  to  mm  Ayoix>xi>.^The  amount  of  foroe  which 
may  be  lawfully  used  in  effiwting  an  arrest  is  no  more  than  is  actually  nsosa 
sary  to  aeoure  the  arrest  and  safe  oustody  of  the  aooused:  State  t.  ifaAoa,  $ 
Hair.  (BeL)  568;  Xety  y.  Edwarde,  1  Ow.  k  P.  40;  €fmm»  y.  State,  40  Teau 
97;  Rkodee  y.  iTing,  52  Ala.  272.  If  ha  uses  more  foroe  than  the  occaaioa 
calls  for,  he  ii  guilty  of  an  assault  and  batteiy:  Oolden  y.  State,  1  8.  C.  292; 
Beaverta  y.  State,  4  Tex.  App.  175.  The  officer  can  not  drag  the  defendant 
about  or  strike  him,  unless  these  aets  are  rendered  necessary  by  his  rssistanoe  t 
Kreger  y.  Oabom,  7  Blaokf.  74;  yet  he  can  not  be  made  liable  by  the  defend* 
ant  except  for  wanton  yidleooe:  Wright  y.  Keith,  24  Me.  168.  But  as  to  hia 
liability  for  arresting  the  wrong  person,  see  extended  note  to  JSanea  y.  State, 
44  Am.  Dec  291.  Mr.  Murfree,  in  his  work  on  sheriflb,  section  148,  remarks 
*' that  there  is  preyalent,  not  only  among  officers  of  every  grade,  but  throagb- 
ont  the  community,  an  exaggerated  idea  of  the  powers  in  this  respect  which 
the  law'yoachsafes  to  its  ministers.  A  sherifT,  constable,  or  policeman,  with 
a  reyolver,  and  a  warrant  charging  a  misdemeanor,  ii  popularly  supposed  to 
hold  the  keys  of  life  and  death,  and  as  he  frequently  shares  in  the  delusicn,  he 
afaoaeo  his  powers  with  sometimes  very  tragical  results.  What  the  law  does 
allow  in  the  use  of  physical  force  is  the  very  minimum  by  which  the  desired 
object  can  be  attained.  Whateyer  a  raah  or  oyer-sealous  officer  may  do  in 
excess  of  this  is  without  warrant  of  law:"  Citing  State  ▼.  Mahon,  3  Harr. 
(DeL)  568;  Kreger  y.  0«6om,  7  Blackf.  74;  WrigU  y.  KeUh,  24  Me.  158;  Har- 
nmay. /fodj/Mm,  10  Bam.  &  Cress.  445.  There  may  be  cases  in  which  a  person 
may  justify  laying  hands  upon  another  in  order  to  serve  him  with  civil j;>roceess 
Harriaom  v.  Hodgaon,  aupra,  A  constable  ia  preventing  a  breach  of  the  peace 
may  arrest  any  one  who  stands  in  the  way  with  intent  to  prevent  him  from  so 
dmng,  but  the  officer  can  not  justify  strUung  him:  Levy  v.  Edwarda,  1  Car. 
k  P.  40.  An  officer  most  not  be  too  hasty  and  violent  in  the  exercise  of  his 
anthority:  Imaaoa  y.  Cope,  5  Id.  193.  Upon  a  trial  for  assault  and  batteiy, 
evidence  that  the  prosecutor  had  committed  petit  larceny,  and  that  the 
alleged  assault  and  battery  by  the  defendant  consisted  in  arresting  the  proee- 
eator  therefor,  without  process,  and  delivering  him  to  a  public  officer,  will 
constitute  a  complete  defense:  People  v.  Adler,  3  Park.  Cr.  249.  An  officer 
is  entitled  to  the  possession  of  the  warrant  under  which  he  acts,  and  if  he 
deliver  it  to  the  party  against  whom  it  is  issued,  and  he  refuse  to  redeliver  it» 
ax.  Dmo.  Yox..  ia— 11 
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the  officer  may  use  so  mach  force  as  is  necessary  to  get  possession  of  it  agnfait 
and  no  more:  Rex  ▼.  MiUon^  Moo.  &  M.  107;  S.  C,  suft  nom.,  Bex  ▼.  JtfitfoM.  S 
Gsr.  &,  P.  81.  Bat  even  while  committing  a  felony,  a  partly  shonld  not  be 
nnneoessarily  killed  by  another,  and  without  any  attempt  to  arrest  him:  Segma 
▼.  Murphy,  1  Craw,  ft  D.  20;  Oardiner  v.  Thibodeom,  14  La.  Ann.  732;  Bex 
▼.  ScuUjf,  1  Car.  &  P.  310;  BaUcway'i  Ca$e,  W.  Jones,  108;  S.  C,  Oro.  Oac. 
131. 

KxLLoro  TO  BFnBOV  Abbsst  in  Civil  Soxt.— No  private  person  can  of  his 
own  anthoriiy  arrest,  in  civil  salts:  1  Bast  P.  C.  306;  and  it  is  said  tiiat  ''if 
the  party  against  whom  the  process  has  issaed  fly  from  the  officer  endeavor- 
ing to  arrest  him,  and  he  be  killed  by  him  in  the  pnrsait.  Lord  Hale  thinks 
it  is  marder;**  probably  intending  to  speak  only  ''<^  the  officer's  intentionally 
killing  the  defendant  in  hii  flight;  not  being  able  to  overtake  him."  But  Mr. 
Justice  Foster  says:  "  It  will  be  mnrder  or  manslaughter,  as  dicamstanoea 
vary  the  case;  for  if  the  officer,  in  the  heat  of  the  pursuit,  and  merely  in 
order  to  overtake  the  defendant,  should  trip  up  his  heels  or  give  him  a  stroka 
with  an  ordinary  cudgel  or  other  weapon  not  likely  to  kill,  and  death  should 
unhappily  ensue,  thii  will  not  amount  to  more  than  manplaughter.  The 
blood  was  heated  in  the  pursuit,  and  no  signal  mischief  was  intended.  Bat 
if  he  made  use  of  a  deadly  weapon,  it  will  amount  to  murder.  The  mischiev- 
ous, vindictive  spirit  determines  the  nature  of  the  offense.**  The  case  of  a 
defendaot  flying  after  an  arrest  actually  made,  or  out  of  custody  in  execution 
for  debt,  seems  also  to  be  governed  by  the  same  rules  as  where  the  party  ffiea 
to  avoid  an  arrest.  "  But  certainly,*'  notwithstanding  the  case  reported  by 
Bolle  to  the  contrary,  "  in  case  of  resistance  made,  the  person  having  author^ 
ity  to  axxest  may  repel  force  with  force,  and  need  not  give  back;  and  if  death 
unavoidably  ensue  in  the  struggle,  he  will  be  justified:  '*  1  East  P.  C.  306;  1 
Hale  P.  0.  481;  Fost.  271;  CaJlfidii%  Ctut,  1  BolL  180. 

ElLLINO  TO  EVFBGT  AbBBST  OF  OlOB  FLTINO  TBOM  MISDXMBAVOB. — ^PsT- 

■ 

ticular  attention  must  be  called  to  the  distinction  between  arrests  for  felon- 
ies and  those  for  mere  misdemeanors.  Where  one  is  committing  a  felony, 
and  when  an  officer  attempts  to  arrest  him,  runs  away,  the  officer  m^y,  after 
calling  npon  him  to  stop,  shoot  at  him  to  compel  him  to  do  so,  if  he  will  not 
stop;  but  the  law  confers  no  right  to  take  such  extreme  measures  in  mere 
misdemeanors.  *'  It  is  not  lawful  to  kill  the  party  accused  if  he  fly  from  the 
arrest,  though  he  can  not  be  otherwise  overtaken,  and  though  there  bo  a 
warrant  to  apprehend  him;  and  generally  speaking,  it  will  be  murder;  but 
under  circumstances  it  may  amount  only  to  manslaughter,  if  it  appear  that 
death  was  not  intended.  In  some  instances,  however,  of  flight  in  cases  of 
flagrant  misdemeanors,  such  as  the  one  before  mentioned  of  a  dangeroua 
wound  given,  the  same  extremity  may  be  resorted  to  if  the  party  can  not  bo 
otherwise  overtaken;  but  this  is  founded  upon  a  presumption  that  the  offenso 
may  turn  out  to  be  a  felony:"  1  East  P.  C.  302;  and  see  1  Hale  P.  C.  481; 
Fost.  271;  Whart.  on  Horn.,  sea  213;  Bnidy  v.  Price,  10  Tex.  285;  UiddLeUm 
V.  Ilolmesy  3  Port.  424;  Begina  v.  Dadaon,  2  Den.  Cr.  C.  35;  Duperrierr.  Dau- 
§rive,  12  La.  Ann.  664. 

Killing  to  Etpect  Arrest  of  One  Fltiko  vbom  Fblont. — "If  a  felony 
be  committed,  and  the  felon  fly  from  justice,  or  a  dangerous  wound  be  given. 
It  IB  the  duty  of  every  man  to  use  his  best  endeavors  for  preventing  an 
escape;  and  if  iu  the  pursuit  the  felon  be  killed,  where  he  can  not  be  other- 
wise taken,  the  homicide  is  justifiable.  But  if  he  may  be  taken  in  any  case 
without  such  severity,  it  is  at  least  manslaughter  in  him  who  kills  him.** 
And  the  necessity  of  such  killing  is  a  fact  for  the  jury  to  determine:  1 
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p.  G.  298;  and  sea  IVwt.  271;  1  Hale  P.  C.  489;  1  Hawk.  P.  C.  81  'Tba 
«a8e  of  flight  is  difEerent  from  redstanoe.  If  the  wanant  bo  for  fekmf,  iUg^t 
is  tantamount  to  rtiristance,  and  the  flying  f elan  may  be  jnatiflahly  killed  if 
he  can  not  be  otiierwise  secured.  In  esses  of  misdemeanor,  reajstanoe  will 
jastify  ki]]ing»  thoogh  flight  will  not;  for  in  snoh  oases  the  law  considers  it 
better  that  the  aocosed  should  eseape  than  that  a  life  shoold  be  aken:*' 
Bnshe,  C.  J.,  in  Bex  ▼.  linnert^,  1  Craw,  it  D.  100»  note.  See  ifdeUlqf^s 
Ccue^  9  Co,  65  b.  An  officer,  however,  employed  to  goaid  a  copse,  who  firsi 
at  and  woands  one  for  stealing  wood  therefrom,  where  there  is  no  other  way 
of  brining  him  to  Jnstioe,  can  not  jnstii^  his  act  if  hs  did  not  know  at  the 
time  that  a  felony  was  being  committed  by  the  woonded  msn:  Begmar,  Dad' 
eon,  2  Ben.  Cr.  C.  36;  S.  a,  Temp,  k  M.  885;  1  Bng.  Lb  ft  Eq.  586;  14  Jnr. 
1061.  Where  the  party  does  not  resist^  bat  mersly  fliee  to  aToid  amst^  tlia 
officer  mast  cantaoosly  regnlate  hie  condnd  Still  more  eo  mast  a  private 
penon.  He  can  not  aot  withoat  anthority  of  law;  and  if  he  oommitB  a  homi- 
oide^  be  mnst  not  only  show  that  a  felony  was  aotoally  oommittsd,  bat  that 
he  avowed  his  object  to  arrest^  that  the  felon  rsfossd  to  sabmit,  and  that  the 
killing  was  necessaiy  to  eflfoet  it:  SkOe  y.  Andtrmm,  I  Hill(&  0.),212;  8kU$ 
▼.  Butketfordt  1  Hawks, 457;  UnMed 8tate9 y.  TVnsen, 2 Wheel  510;  Siatev. 
Botme,  2  Dev.  58;  Bex  ▼.  iTbwarC*,  Moo.  C.  0.  207;  Bex  t.  WUUame^  Id. 
•887.  The  law  will  eztenoats  a  homicide  committed  in  the  prevention  of  a 
felony,  though  the  slayer  be  bat  a  private  penon:  State  t,  Boane,  2  Dev.  58; 
Oliser  V.  iS^ate,  17  Ahk  587;  IMB  t.  Aote,  26  Id.  15$  becaose  it  is  f or  the  pur- 
poee  of  preventing  crime,  and  not  by  way  of  pnnishment  for  it;  but  after  it 
is  committed,  private  persons  most  be  governed  by  the  law  above  announced. 

K1IJ.INO  WHKBS   BnDTANGB  18  OfnOOD  Dff  ElTHXK  FklOIOB  OB   Ms- 

mxAifOBS. — ^An  officer  in  the  ezeoation  of  his  daty  it  justified  in  taking 
away  life,  if  it  be  indispensably  necessary,  but  not  otherwise.  If  he  have  a 
warrant  for  any  crime,  from  the  highest  to  the  lowest,  whether  a  felony  or  a 
misdemeanor,  end  the  party  resist,  and  the  officer  have  no  means  of  making 
him  amanahlft  except  by  killing  him,  he  ii  justified  in  so  doing:  Bushe,  G.  J., 
in  Bex  ▼.  ffaiierty,  1  Craw,  ft  D.  167,  note;  1  East  P.  C.  302;  2  Hale  P.  C. 
117;  UnUed  StaUeY.JaOer.  2  Abb.  266;  StaU  v.  Oreen,  66  Ma  631;  it  makes 
no  diffisrenoe  whether  it  is  a  civU  or  criminal  suit:  Foet.  821;  and  in  felonies 
this  extreme  messure  may  be  taken  by  private  persons  as  well  ss  officers,  for 
the  law  makes  every  person  an  officer  to  apprehend  a  felon:  1  Hale  P.  G.  489; 
I  Hawk.  P.  G.  81,  c  10,  sec  11.  In  fact,  all  persons  having  authority  to 
airest,  and  using  proper  mesns  for  that  purpose,  may  justify  the  killing  of  a 
reristing  party;  Foet  270;  1  East  P.  G.  295;  8taU  v.  OarrtU^  1  Winst  L. 
144;  SttOe  v.  Mahon^  3  Hsrr.  (Del)  568;  8taU  v. Boane,  2 1>ev.  68;  MarUmy, 
Bradley,  30  Ak.  688;  Artkmrr.  W€U$,2Wn  Gonst.  314;  United  Statee  v. 
Bice,  I  Hughes,  560;  BrwAe  v.  Comrnanwealtk,  61  Pft.  St  352;  Meemer  v. 
ConmumweaUh^  26  Oratt.  976;  Ooldea  t.  Staie^  1  a  G.  292;  BtaU  v.  Ander- 
«m,  1  Hill  (S.  G.),  327;  ClemenU  v.  State,  50  AUl  117.  But  if  the  killing 
were  after  the  resistance  cessed,  or  if  the  other  party  were  not  anthoriied  to 
arreety  it  would  be  manslaughter  at  leasts  if  not  murder:  1  East  P.  G.  297; 
Post  291;  dmraddy  v.  PtopU,  5  VwA.  Gr.  234;  Whart  on  Hom.,  213  a; 
and  see  Jamee  v.  Stale^  44  Tex.  314;  MUekeU  t.  State,  54  Am.  Dec  253. 

KiLUNa  TO  Pbsvxmt  Ebgapb.— 1.  In  Hehmee.—U  killing  is  justifiable  in 
effecting  the  arrest  of  one  for  felony,  it  would  seem  to  be  equally  so  to  pre- 
-vent  escape  after  an  actual  arrest^  and  so  is  the  law,  where  such  an  extreme 
measure  is  necessary:  1  Esst  P.  G.  298;  1  Hale  P.  G.  489;  Fost  271;  S 
Hale  P.  G.  75,  76,  91, 101,  102;  2Hawk.  P.  a,  c  12, sec  1;  and  this  rule  it 
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not  confined  to  thoM  who  are  present,  so  as  to  have  oonlar  proof  of  the  faot» 
or  to  those  who  first  oome  to  the  knowledge  of  it;  for  if  in  these  cases  fresh 
pnisnit  be  made,  and  a/orthri  if  hne  and  cry  be  levied,  all  who  join  in  aid  of 
those  who  began  the  pnrsoit  are  under  the  same  protection  of  the  law:  Id. 

%  In  Mitdemeanon, — ^However,  the  law  will  not  eztennate  a  homicide 
committed  by  an  officer  to  prevent  an  escape  after  actoal  arrest.  This  most 
be  distingnished  from  cases  of  resistance  to  arrest  for  misdemeanors,  and,  sa 
in  cases  of  flight  from  arrest  for  mere  ndsdemeanors,  the  law  places  too  high 
an  estimate  upon  a  man's  life  to  permit  an  officer  to  kill  him,  while  nnresist- 
ing,  simply  to  prevent  an  escape:  OtUdwell  v.  8UUe,  41  Tez.  86;  1  Hale  P.  C 
481;  Fost.  271;  Bex  v.  TraaUer,  1  Stra.  500;  Sex  v.  Pimiefiy^  1  Craw,  k  D. 
168,  note;  SUOe  v.  Btaher/ord,  I  Hawks,  457;  Wharton's  Cr.  L.,  sees.  404^ 
406;  J^brster'f  Caee,  1  Lew.  G.  C.  187;  1  Rnssell  on  Crimes,  857;  but  if  tha 
party  assault  the  officer  with  snoh  violence  that  he  has  reasonable  groonda 
for  believing  his  life  to  be  in  danger,  he  may  justify  killing  the  party:  1 
Buasell  on  Crimes,  857;  SttUe  v.  Andenon,  1  Hill  (S.  C),  327.  An  individual 
unlawfully  arrested,  however,  is  justified  in  escaping  if  he  can:  State  v.  Ward, 
6  Barr.  (Del.)  496;  Bex  v.  Ourran^  3  Car.  ft  P.  397;  and  see  State  v.  PkUme^, 
42 Me.  384;  Woody.  ATiasman, 5  Vt. 588; ^tate  v.  Oiiofr, 2 Honst. 585; Xeiias 
T.  State,  40  Tenn.  128;  but  if  the  arrest  be  lawful*  the  officer,  thou^^  oon- 
■anting  to  the  escape,  is  bound  to  retake  the  prisoner,  for  the  public  ought 
not  to  be  deprived  of  any  right  by  an  escape,  of  whatever  kind,  from  custody 
under  criminal  process:  Olarh  v.  Cleveland,  6  Hill,  344;  AmM  v.  Steevea,  10 
Wend.  515;  Oano  v.  Bail,  42  N.  Y.  67;  /Mdkmscm  v.  Broum,  1  Bsp^  218;  S. 
a,  Peake,  234;  BuU  v.  Jones,  1  Gow  N.  P.  99;  1  Ch.  Grim.  L.  61;  2  Hawk. 
P.  C,  c.  19,  sec.  12.  But  see  Doyle  v.  Buesell,  30  Barb.  300,  disapproving 
Clark  V.  Cleveland,  6  Hill,  344.  Statutes  sometimes  provide  that  "a  pris- 
oner under  sentence  of  death  or  imprisonment  in  the  penitentiaiy»  or  at- 
tempting to  escape  from  the  penitentiary,  may  be  killed  by  the  officer  having 
l^gal  oaitrol  of  him,  if  his  escape  can  in  no  other  way  be  prevented; "  but 
thia  authority  to  kill  to  provent  escape  doea  not  aathorias  an  offiosr  to  kill 
an  eaoapsd  convict  in  trying  to  rearrest  him:  Wright  v.  Staiet  44  Tez.  64& 
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[14  B.  Uomom,  474.] 

Imwt  UFOjr  PnopiBTT  Exempt  fbom  Ezboutiok,  without  Akimt  ov  Ihk 

mmjLKT,  IS  Intalid, 
DiuvxBT  Bond  Exacted  bt  Legal  Cobbcxok,  iob  Pbopkbtt  Exempt 

rsoM  Execution,  but  levied  upon  without  defendant's  assent^  Is  no  reo- 

ognition  of  the  validity  of  the  levy  or  waiver  of  defendant's  right;  it  It 

void,  and  equity  will  relieve  against  it. 

Ebbob  to  Moigan  circtdt.    The  opinion  states  the  cue. 

Arroto  and  Peters,  for  the  plaintiflh, 

Harlan,  for  the  defendant. 

By  Ooort,  Sdipson,  J.    The  only  question  in  this  case  is,  Oaa 
a  snreiy  in  a  forthcoming  or  delivery  bond  apply  to  a  court  of 
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equity  for  relief,  on  the  ground  that  the  pioperly  on  which  the 
execution  had  been  levied,  and  for  the  deliyezy  of  which  the 
forthcoming  bond  had  been  executed,  was  the  only  work-beast 
that  belonged  to  the  defendant  in  the  execution,  who  was  a  bona 
fide  housekeeper  at  the  time  the  execution  issued  and  the  levy 
was  made? 

As  the  property  levied  on  was  not  subject  to  execution,  unless 
the  defendant  waived  his  legal  right  to  its  exemption,  of  which 
there  was  no  evidence,  the  plaintiffs  in  the  execution  have  not 
sustained  any  injuiy  by  the  failure  of  the  defendant  to  deliver 
the  property  according  to  the  stipulations  in  his  bond.  And  as 
the  levy  was  illegal,  and  the  forthcoming  bond  was  taken  to 
carry  into  effect  this  illegal  act,  it  would  be  inconsistent  with 
every  principle  of  justice  and  equity  to  permit  the  plaintiffs  to 
avail  themselves  of  a  legal  advantage  thus  improperly  and  ille- 
gally obtained,  and  compel  the  surety  in  the  bond  to  pay  the 
debt. 

In  opposition  to  the  relief  prayed  for  by  the  surety ,  it  is  argued 
that,  as  he  entered  into  the  bond  voluntarily,  and  permitted  a 
forfeiture  of  it  to  occur,  by  a  failure  to  have  the  property  de- 
livered, whereby  he  became  liable  for  the  debt,  he  can  not 
daim  the  aid  of  a  court  of  equity  to  release  him  from  his  own 
voluntary  undertaking;  and  that  the  execution  of  the  bond  was 
a  virtual  admission  that  the  property  vms  liable  to  execution. 

This  argument  is  evidently  fallacious.  Although  the  bond 
was  entered  into  voluntarily  by  the  obligors,  yet  the  necessity 
for  its  execution  was  produced  by  an  illegal  act,  and  therefore 
its  execution  may  with  propriety  be  said  to  have  been  induced 
by  legal  coercion.  Besides,  as  the  property  levied  on  was  not 
subject  to  execution,  the  bond  is  not  founded  on  any  considera- 
tion either  good  or  valuable.  Its  execution  under  the  drcum- 
stances  can  not  be  regarded  as  an  implied  admission  that  the 
proi>erty  was  liable  for  the  debt.  If  the  horse  had  been  deliv- 
ered under  the  bond,  the  defendant  in  the  execution  might  still 
have  objected  to  the  sale,  and  if  a  sale  had  been  made,  he  might 
have  sued  the  officer,  and  recovered  the  value  of  his  horse.  The 
existence  of  such  a  right  demonstrates  that  the  execution  of  the 
bond  did  not  amount  to  an  admission  that  the  property  levied 
on  was  liable  to  the  execution;  and  as  the  defendant  failed  to 
deliver  the  property,  he  thereby  virtually  claimed  its  exemption 
from  execution. 

To  enforce  the  forfeiture  of  this  forthcoming  bond  would  be 
unjust  and  unconscientious;  consequently  a  perpetual  injuno- 
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fcion  against  its  enforcement  should  have  been  oidered  b j  tha 
court  below. 

Wherefore  the  judgment  is  rerersed  and  cause  remanded,, 
that  a  judgment  may  be  rendered  in  conformity  with  this  opin- 
ion. 


Jabvis  t;.  Daviel 

[U  B.  Uomrncm,  S29.] 

AamxLOTM  Bill  ov  Sasm  ov  Pibsokal  Pbopebxy,  unlen  it  bo  '^loOoirad 
and  aooompanied "  by  the  poamrioa  of  the  parofaaaer,  ifl  Toid  as  to^ 
orediton  of  the  vendor. 

Wbkbb  Pabtixs  to  Abbolutb  Bill  or  Salb  or  PxBaoHAL  PBoraBrr  Bb- 
m>B  ToosTHBB,  an  actual  visible  change  of  poaatoaion,  aaoh  aa  might  be 
nnderatood  and  known  in  the  neighborhood,  U  neoeaaaiy  to  Teat  title  in 
the  vendee^there  mnat  be  more  than  a  mere  formal  or  colorable  delivery. 

PdasnaioN,  when  Salb  is  Mai>b»  Follows  Titlb,  and  aa  between  the  par- 
tiea  themaelvea,  ia  preaomed  to  be  with  vendee;  bat  this  preeamptao» 
may  be  repelled  by  proof  that  the  vendor  atill  remained  in  the  poaaaailoa 
of  the  property,  and  that  no  change  of  poaaeaaion,  either  actual  or  oon- 
atmctive,  waa  made  or  intended  to  be  made  by  the  partiea. 

AoruAL  PossBBBxoH  or  Propbbtt  bt  Vbndob  aitbb  Salb,  LiBnKo  xr  worn 
Taxatiov,  treating  it  aa  hia  own,  and  apparently  owning  It  when  he  con- 
tracted debts,  will  repel  the  l^gal  presmnption  that  poaaeaaion  paaaed  t» 
the  vendee  by  tranafer  of  title. 

AmAL  from  the  Louisrille  chancery  oourL  The  o^nioa 
states  the  &cts. 

Speed  and  WarOiingUm,  for  the  appellant. 
Johnston  and  Lindsey,  for  the  appellee. 

By  Court,  Sdcpsoh,  J.  This  petition  in  equity  was  filed  bgf 
Jarvis  against  Davis  and  Mrs.  Bell  to  attach  some  slaveB  in  the 
possession  of  the  latter,  as  the  property  of  her  co-defendant. 

The  plaintiff  alleged  in  his  petition  that  he  held  a  note  on 
the  defendant  Davis  for  upward  of  five  hundred  dollars,  which 
was  due  and  unpaid;  that  said  defendant  had  removed  from  the 
state,  and  was  absent  therefrom;  that  Mrs.  Bell,  his  mother-in- 
law,  had  in  her  possession  some  slaves  which  belonged  to  her 
co-defendant,  and  which  had  been  placed  in  her  hands  by  him 
for  the  fraudulent  purpose  of  preventing  his  creditors  front 
collecting  their  debta,  and  that  she  was  about  to  remoTC  with 
said  slaves  to  the  state  of  Missouri,  where  her  son-in-law  had 
gone. 

The  defendants  denied  that  the  slaves  which  were  attached 
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belonged  to  DaTis,  and  contended  that  ihej  were  the  properlj 
of  Mrs.  Bell,  purohaaed  by  her  from  her  co-defendant,  fairlj 
and  for  a  fall  consideration.  The  petition  was  dismissed  by 
the  chancellor,  so  far  as  it  sought  to  snbject  the  slayes  to  the 
payment  of  the  plaintiff's  debt,  and  from  that  judgment  he  has 
appealed. 

The  following  &ot8  are  established  by  the  testimony  in  fbe 
cause:  Mrs.  Bell  had  resided  for  many  years  with  her  son-in* 
law,  Da^is.  She  owned  a  negro  woman,  which  was  sold  bj 
him,  and  the  money  arising  from  the  sale  he  appropriated  to 
his  own  use.  He  afterward,  in  October,  1849,  in  payment  of 
this  debt,  sold  to  her  the  negro  woman  in  contest,  and  executed 
to  her  an  unconditional  bill  of  sale  for  the  slave.  Since  that 
time  the  woman  has  had  three  children.  At  the  time  of  the 
sale  the  slaye  was  in  possession  of  Davis,  the  vendor,  and  con« 
tinned  in  his  possession  from  that  time  until  he  removed  to  the 
state  of  Missouri,  in  March,  1863,  a  few  days  before  this  action 
was  commenced.  He  listed  the  slave  for  tuuttion  after  the  sale, 
paid  the  taxes,  and  in  all  other  respects  treated  her  as  his  own, 
untQ  some  time  in  the  year  1862,  when,  an  execution  against 
him  being  in  the  hands  of  the  sheriff,  he  disclaimed  having  any 
right  or  title  to  her.  Mrs.  Bell  lived  with  him  when  the  sale 
was  made,  and  continued  to  reside  with  him  until  he  started  for 
Missouri,  and  then  the  slaves  were  left  in  her  possession,  to 
take  with  her  when  she  followed  him,  which  she  intended  to  do 
in  a  short  tune. 

The  question  that  arises  upon  this  state  of  facts  is,  whether 
the  slaves  are  or  are  not  liable  for  the  plaintiff's  demand  against 
the  vendor.  The  debt  was  contracted  in  June,  1861,  after  the 
sale  was  made. 

The  general  doctrine  is  well  established,  that  an  absolute  bill 
of  sale  of  personal  property,  unless  it  be  '^  followed  and  ac- 
companied'* by  the  possession  of  the  purchaser,  is  void  as  to 
the  creditors  of  the  vendor. 

This  general  rule,  which,  so  far  as  it  is  applicable,  is  inflex* 
iUe,  has  not  been  controverted  in  the  argument;  but  it  is  con« 
tended  that  where  the  vendor  and  vendee  reside  together  when 
the  sale  is  made,  then  the  title  passes  to  the  vendee,  and  the 
possession,  by  legal  construction,  accompanies  the  title,  and 
no  other  change  of  the  possession  is  necessary  except  that  which 
in  such  a  case  is  produced  by  the  operation  of  the  law. 

As  between  the  parties  themselves,  where  they  reside  together, 
the  possession,  when  a  sale  is  made,  follows  the  title,  and  is 


i 
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presumed  to  be  with  the  vendee;  but  this  presumption  maj  be 
repelled  bj  proof  that  the  vendor  still  remained  in  the  posses- 
sion of  the  property,  and  that  no  change  of  possession,  either 
actual  or  constructiye,  was  made  or  intended  to  be  made  by 
the  parties. 

But  suppose  this  legal  presumption  not  to  be  repelled,  will 
the  constructiye  delivery  of  the  possession,  produced  by  the 
transfer  of  the  title,  where  no  visible  alteration  in  the  actual 
possession  accompanies  the  sale,  relieve  the  purchase  from  the 
operation  of  the  rule,  and  make  it  valid  so  far  as  the  creditors 
of  the  vendor  may  be  affected  by  it  ? 

The  doctrine  of  constructive  fraud  seems  to  be  founded  on 
two  reasons:  1.  That  the  retention  of  the  possession  by  the 
former  owner,  after  an  absolute  sale  of  the  property  to  another, 
being  inconsistent  with  the  terms  of  the  sale,  is  a  badge  of  fraud 
and  collusion;  2.  That  as  the  possession  of  personal  property  is 
evidence  of  ownership,  the  vendor  by  remaining  in  the  posses- 
sion of  it  continues  to  be  the  ostensible  proprietor,  and  is 
thereby  permitted  to  enjoy  a  delusive  credit,  which  is  calculated 
to  deceive  and  injure  those  persons  with  whom  he  may  deal. 
The  last  reason  referred  to  seems  to  be  the  most  important,  and 
has  led  to  those  decisions  in  support  of  the  rule  by  which  it  has 
been  held  that  a  mere  momentary  delivery  of  the  possession  to 
the  vendee,  who  immediately  returns  it  to  the  vendor,  is  insuffi- 
cient to  take  the  sale  out  of  the  operation  of  the  rule:  Ooldsbury 
▼.  May,  1  Litt.  254.  That  there  must  be  an  actual  visible 
change  of  the  possession,  and  that  the  vendee,  having  acquired 
it  under  his  purchase,  must  have  enjoyed  it  so  as  to  show  that 
the  delivery  to  him  was  not  merely  formal  or  colorable,  before 
he  can  safely  transfer  it  to  the  vendor:  Breckinridge  v.  Anderson, 
8  J.  J.  Marsh.  714. 

In  the  case  of  Laughlin  v.  Ferguson^  6  Dana,  111,  there 
was  a  union  of  the  constructive  possession  with  the  title  of  the 
vendee,  but  as  the  vendor  retained  the  possession  under  a  con- 
tract of  hiring,  the  sale  was  held  to  be  fraudulent. 

Now,  where  the  parties  reside  together,  does  not  the  reason  of 
the  rule  require  that  there  should  be  an  actual  visible  change  of 
the  possession,  such  as  might  be  understood  and  known  in  the 
neighl^orhood?  The  vendor,  having  been  the  original  owner  of 
the  property,  continues,  notwithstanding  the  sale  to  a  vendee 
who  resides  in  his  family,  the  ostensible  owner  of  it,  unless 
such  a  change  of  possession  be  made  as  will  apprise  the  public 
that  it  has  been  transferred  to  the  vendee.    The  mischief  is  the 
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same  where  no  snch  change  is  effected  as  it  is  where  the 
▼endee  resides  elsewhere.  The  public  are  liable  to  the  same 
impositions.  The  vendor  has  the  same  delusive  credit  in  both 
<»aes.  And  more  opportunities  and  greater  inducements  for 
the  peipetration  of  actual  frauds  are  afforded  where  the  vendee 
resides  in  the  family  of  the  vendor  than  if  he  resided  at  soma 
other  place.  In  accordance  with  these  views,  this  court  decided, 
in  the  case  of  Waller  v.  CraUe,  8  B.  Mon.  11 » that  the  condition 
of  the  parties  at  the  time  of  the  sale  (the  vendee  residing  with 
the  vendor)  did  not  take  the  case  out  of  the  operation  of  the 
role,  but  that  an  actual  change  of  possession  was  absolutely 
necessary  to  the  validity  of  the  sale  so  far  as  creditors  were  oon- 
oemed,  whenever  the  vendor  was  at  the  time  of  the  sale  in  the 
possession  of  the  property.  That  doctrine,  upon  reconsidera- 
tion, we  believe  to  be  correct,  and  still  adhere  to  it. 

But  in  the  present  case,  the  legal  presumption  that  the  pos- 
session passed  to  the  vendee  by  the  transfer  of  the  title  is  fully 
repelled  by  the  testimony,  and  it  is  dearly  and  conclusively 
established  that  the  vendor,  after  the  sale,  continued  in  the 
Actual  possession  of  the  slaves,  listed  them  for  taxation,  and 
treated  them  as  his  own,  and  was  the  apparent  owner  of  them  at 
the  time  he  became  indebted  to  the  plaintiff.  An  attempt  was 
made  to  prove  that  he  was  allowed  to  retain  the  possession  of 
them  as  a  compensation  for  boarding  his  mother-in-law;  but 
the  proof  of  that  fact  would  not  relieve  the  sale  from  the  opeia- 
.  tion  of  the  rule  which  renders  it  fraudulent  as  to  the  creditors 
of  the  vendor:  LaughUn  v.  Ferguson,  supra.  Consequently  the 
court  should  have  subjected  the  slaves  to  the  payment  of  the 
plaintiff's  demand. 

'Wherefore  the  judgment  is  reversed,  and  cause  remanded  for 
a  judgment  in  conformity  with  this  opinion. 


Sals  ov  Psbsohal  Pkopxbtt  UNACooifrAima>  bt  Cbahob  or  Posbibbuui 
n  Void  as  io  CBSDnoBS  or  Vxndoe:  Biehmond  v.  Omdmp,  83  Am.  Deo. 
104;  HMdnaU  ▼.  TeoBdaU,  10  Id.  071;  C^arh  t.  jnrtmch,  89  Id.  618;  Oai- 
Mn»  V.  Lodtwood,  42  Id.  729;  Crouch  ▼.  Oa/rriery  41  Id.  166;  McOts  v.  Cmip- 
ieU,  32  Id.  788;  MiOi  v.  Warner,  47  Id.  711,  and  notes  to  each. 

That  VsNnoE's  Bxtaxviho  PoenssioN  or  Goods  attib  Salb  is  Only 
Febsomttivb  EvmsNCB  or  F&aud,  which  nwy  be  repelled  by  other  teeti- 
■umy:  Brigga  v.  Parbman,  37  Am.  Dec.  89;  Jetmrngg  ▼.  Carter,  20  Id.  686; 
TkonUon  ▼.  DaveitpoH,  29  Id.  368;  Coeke  ▼.  Chapman,  44  Id.  636;  Lewi$  v. 
Xove*!  Heir$,  88  Id.  161,  and  nofcea  to  each. 

KBGBBsnT  lOB  Dblxvbbt  or  Pbbsohal  Pbopbbtt  to  Pasi  Titlb:  Ford 
▼.  Spnmle,  12 Am.  Deo.  489;  Peabody  ▼.  CarroU,  13  Id.  806;  Fkkhery.  Haw- 
«rd;  16  Id.  686;  ifoffit  v.  Epde,  80  Id.  476;  Frtwh  v.  Hail,  82  Id.  841| 
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Ludwig  ▼.  FuOer,  35  Id.  245;  WiUon  v.  Hooper^  36  Id.  366;  Dcmleif  v.  Sector, 
50  Id.  242,  and  notee  thereto.  Bnt  see  Cosiar  ▼.  Dtwies^  46  Id.  311;  Hochtm^ 
▼•  BidweU,  47  Id.  386;  Chiffin  t.  OhvStb,  58  Id.  03;  ajid  tiiat  deUveiy  of  bill  of 
■ale  Teste  title  to  property  in  poxohaaer,  eee  Begleif  y.  Morgan,  85  Id.  188^ 
Ooeb$  Y.  OKapman^  44  Id.  536. 


Young  t;.  Habbiel 

[14  a  Xomos,  666.] 
CoiraBACT    18    TO    BB    GOVERNED    Ain>    Ck>NSTRTTBD    BT    liEZ    LOOI    OOV* 

TRAOTUSk  nnleei  another  place  ii  appointed  for  iti  perfonnanoe. 
LrDOBSBMBirr  of  Notb  TifprjBB  Tbahbfbb,  and  if  the  indonwment  is  inad» 
in  one  plaoe  and  delivery  in  another,  the  latter  is  the  place  of  eontraoii 
Mere  indorsement,  without  transfer,  is  no  oontraot. 

OOHTRAOT   AND   BsSFONSIBnJTT  OV    OnB  WhO    IkDOBSBB  AOOOIOIODATIOV 

Note  in  One  State,  bnt  whioh  is  subsequently  delivered  to  a  person 
in  another,  is  governed  by  the  law  of  the  latter  state. 

Acnov  on  a  promissoiy  note  by  John  Yonng  against  H«  0. 
Hanis.  The  note  was  executed  by  J.  A.  Eeene.  Toung  was 
the  assignee  or  indorsee,  and  Haras  was  Eeene's  immediate 
indorser.  It  was  signed  by  Eeene  in  Cincinnati,  and  made  pay- 
able in  the  same  place  to  J.  M.  Tipton.  It  remained  inEeene'a 
hands  for  the  purpose  of  procuring  good  indorsersin  Oovirg*^ 
ton,  Kentucky,  and  then  to  be  delivered  to  Young  in  Cincinnati 
in  lieu  of  a  pre-existing  debt.  While  in  Eeene's  hands  the  note 
was  indorsed  in  blank  by  Tipton  and  Harris  at  Covington,  Ken- 
tucky, and  was  shortly  afterwards  delivered  in  Cincinnati  to 
Toung,  who  may  be  supposed  to  have  resided  there.  It  vras  ad- 
mitted that  such  a  note  in  Ohio  was  placed  on  the  footing  of  a  bill 
of  exchange,  and  that  timely  presentation  at  the  place  of  payment, 
and  due  notice  of  non-payment,  were  conditions  on  which  the 
liability  of  the  indorser  prima  facie  depended;  and  Harris 
maintained  that  the  laws  of  that  state  furnished  the  proper  test 
of  diligence,  and  that  as  such  diligence  had  not  been  used,  he 
was  not  liable.  But  Young  depended  upon  the  laws  of  Een- 
tucky,  and  had  prosecuted  the  maker  to  insolvency  by  suit» 
with  sufScient  diligence  under  such  laws  to  authorize  a  recovexy 
against  the  assignor.  Judgment  was  rendered  against  Uie 
plaintiff,  from  which  he  appealed. 

Mpnnei  and  SpWman^  for  the  appellant. 

J,  W.  SteveMon  and  H.  O.  Harris,  for  the  appellee. 


By  Court,  Mabshall,  C.  J.    The  general  principle  determining 
the  law  by  which  a  contract  is  to  be  construed  and  governed  is^ 
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that  tmlees  the  place  appointed  for  its  peif oimanoe  be  diflerent 
from  that  at  which  it  ia  made,  it  is  to  be  goyemed  by  the  law  of 
the  place  where  it  is  made,  which  in  zef erence  to  this  qoeetioii 
is  called  the  lex  loci  contracttin.  An  indorsement  is  generslly  the 
evidence  and  consommation  of  a  contract,  by  which  the  indorser 
papBOO  to  another  person  his  right  to  the  instnunent  and  debt 
tiansfeired,  and  incurs  the  liabilities  incident  to  such  a  transfer. 
Hence  the  place  where  the  indorsement  is  made,  that  is,  the 
place  where  the  parly  writes  his  name  upon  the  back  of  the  in- 
stroment,  being  generally  the  place  of  the  contract  of  transfer, 
is,  in  the  absence  of  proof  to  the  contrary,  presomed  or  as* 
earned  to  be  always  the  place  of  contract.  And  in  applying 
the  role  or  prindide  abore  stated  to  the  case  of  indorsements 
or  assignments,  it  is  generally,  and  nnless  particularity  or 
specification  be  called  for  or  intended  it  is  perhaps  always, 
said  that  the  indorsement  or  assignment  is  to  be  governed 
or  have  its  effect  according  to  the  law  of  the  place  where  it  was 
made.  But  we  understood  the  rule  thus  expressed  as  being 
still  an  assertion  of  the  principle  that  the  lex  locicontradua  shall 
gOYem,  and  as  therefore  referring  by  the  term  "  indorsement  or 
asagnment,"  not  merely  to  the  mannal  act  of  putting  a  name  on 
a  paper,  but  to  the  contract  of  transfer,  which,  though  usually, 
iB  not  always  consummated  by  that  act  or  simultaneous  with  it» 

But  suppose  the  payee  of  a  note  residing  in  CoTington  in- 
dorses it  in  blank  at  that  place  as  soon  as  it  is  executed,  but  puts 
it  in  his  pocket,  and  six  months  afterward,  or  at  any  other  time, 
he  goes  over  to  Cincinnati  and  sells  and  delivers  it  to  another 
person,  who  pays  him  the  money  for  the  transfer.  The  mere 
physical  act  of  indorsement  has  been  performed  in  Covington; 
but  surely  there  is  no  contract,  no  transfer,  nothing  which  can 
attach  the  law  of  Kentucky  or  any  other  law  to  the  indorsement, 
so  long  as  it  remains  in  the  pocket  of  him  who  made  it,  and  while 
no  other  person  has  any  interest  in  or  right  under  i^;  and  in 
&ct,  the  word  "indorsement,"  when  used  in  reference  to  nego- 
tiable instruments  (and  a  fortiori  when  used  in  expressing  a  rule 
relating  to  contracts),  implies  not  only  the  physical  act  of  writ- 
ing a  name,  but  also  the  transfer  usuaJly  effected  by  that  act. 

Harris  in  &ct  never  had  any  beneficial  interest  in  the  note. 
He  indorsed  it  merely  for  the  accommodation  of  the  maker,  who 
brought  it  to  him,  and  in  whose  hands  it  remained  until  delivered 
to  Young,  as  was  doubtless  originally  intended,  and  as  Harris 
probably  knew  was  to  be  done.  But  whether  he  knew  it  or  not, 
so  long  as  the  note  remained  in  the  hands  of  the  maker  there 
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was  no  contract  arising  from  the  indorsement  and  no  responsi- 
bility. And  there  was  neither  contract  nor  responsibility  on 
the  part  of  Harris  until  some  other  person  acquired  a  right  in 
the  note  and  its  indorsements.  It  was  only  hy  the  delivery  to 
Toung  that  such  right  was  acquired;  and  it  is  only  by  that  act 
that  the  indorsement  of  Harris,  as  a  contract  or  source  of  respon- 
sibility, was  consunmiated.  If  he  knew  that  the  note  was  to  be 
delivered  to  Young  in  Cincinnati,  in  payment  or  renewal  of  a  pre- 
existing debt,  he  knew  that  his  own  contract  of  indorsement 
would  be  thus  consunmiated  in  Ohio.  If  he  did  not  know  this, 
but  left  it  with  Eeene  to  do  what  he  pleased  with  the  note  and 
indorsement,  it  was  in  fact  delivered  in  Ohio,  and  he  must  abide 
by  that  delivery,  which  consummated  his  own  contract  and  ob- 
ligation, and  placed  them,  as  we  think,  under  the  law  of  Ohio. 
This  conclusion,  and  the  judgment  of  the  circuit  court,  are  fully 
sustained  by  the  case  of  Ooddin  y.  SMpley^  7  B.  Mon.  676. 
Wherefore  the  judgment  is  affirmed. 


Lex  Loci  CoNraAornB  Oovxbhs  Bioaxs  and  LuBiLmis  ov  Pabkob  to 
CoiVTBAOT:  Bradshaw  ▼.  Newmaa^  12  Am.  Deo.  149;  Mik$  v.  Ogden^  19  Id. 
177;  Malipka  ▼.  McKown^  20  Id.  279;  Chapman  t.  Boberitan^  81  Id.  2M; 
Buekner  ▼.  WaU,  36  Id.  671;  AUahauBe  v.  BamM^,  21  LL  417;  Jardtmw. 
ThonUan^U Id.  646;  SmUhr.  Blate\ford,  62  Id.  604;  ifoy  v.  Bf99d,  54 U. 
700;  £fpeed  v.  i/ay*  65  Id.  540,  and  notes  thereto. 


WsiaHT  t;.  Abnoia, 

[U  B.  Honou,  eae.] 

Fma  OovxRV  mat  &vm  nr  heb  Owh  Namb  iob  SviTLiiiBai. 

Win's  Bight  or  Subvivobship,  but  vot  hxb  BQunr  to  SBmnoDn^ 
will  be  destroyed  by  the  husband's  transfer  of  her  cfaoses  in  a4rtiioa  that 
he  has  a  right  to  reduce  into  immediate  possession. 

Wife  can  not  DBMAin>  Sxttlbmbht  nr  Equitt  or  heb  Intebbst  in  hbb 
Fathbb's  Estate,  to  which  the  hnsband  had  an  immediate  right  of  pos- 
session, if  she  was  present  and  made  no  objection  to  her  hnsband's  sale 
of  it.    Such  oonduct  repels  her  eqoity  against  the  porohaser. 

Wiib'b  Bight  ro  Settlement  is  not  Pbejubioed  bt  Mobtqagb  ov  hbb 
Bevebsionart  Intebbbt,  exeoated  by  her  and  her  hnsband,  and  to  sa- 
oare  a  pre-existing  debt  of  the  husband. 

OOMTBAOTS  OF  OUABDIANS  AND  AdMINISTBATOBS  WITH  WABDB  AND  Dl8* 
TBIBUTEE8   ABE    BbgABDBD  WITH    SUSPICION    BT   COUBXB   OF   EqUITT; 

and  an  administrator's  porohase  of  a  distribatee's  interest^  soon  after  hie 
ooming  to  fall  age,  and  for  a  grossly  inadeqoato  oonsidsBatlon,  is  fnadn* 
Int. 
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Erbob  to  Qanard  drcoit.  Two  of  the  distribatees,  John  A. 
Herring  and  Da^id  A.  Herring,  each  olaimed  a  greater  interest 
in  the  estate  than  they  reoeiTed,and  prayed  that  the  sales  might 
be  regarded  as  void  for  fraud  on  the  part  of  Axncdd.  The  other 
facts  appear  in  the  opinion* 

A.  A.  Burton^  tor  the  plaintiflh, 

G.  8.  ShankUn,  for  Arnold. 

W.  Olarhe,  for  Tapp. 

By  Court,  SofPsoH,  J.  G^rgeHezxing  died,  leading  an  estate 
eonmsfcing  almost  ezdnslTely  of  slayes.  Arnold  was  appointed 
his  administantor)  and  also  the  goardian  of  his  children.  These 
snits  -were  brought  against  Arnold  by  three  of  the  children,  for 
their  distributable  part  of  the  estate  in  his  hands,  as  their  goard- 
ian. To  the  suit  brought  in  the  name  of  Elisabeth  Wright, 
the  defense  relied  upon  is,  that  her  husband,  with  his  knowledge 
and  consent,  sold  her  interest  in  the  estate,  in  her  presence,  to 
Tapp,  who  afterward  sold  it  to  the  defendant  Arnold.  Her 
light  to  bring  the  suit  in  her  own  name,  without  joining  her 
husband  as  a  co-complainant,  is  also  controTerted.  The  suit 
was  brought  l^  her  to  assert  her  equity  to  a  settlement  out  of  the 
estate  in  the  defendant's  hands.  Her  right  to  bring  such  a  suit 
in  her  own  name  was  settled  in  the  case  of  Ifborey.  ifbore,  14  B» 
Mon.  269. 

The  question  arises,  how  far  her  interest  in  the  fund  is  af- 
fected by  the  transfer  made  by  her  husband.  The  established 
doctrine  seems  to  be  that  atmnsfer  l^  the  husband  of  thechoses 
in  action  belonging  to  his  wife,  which  he  has  a  right  to  reduce 
into  immediate  possession,  will  deprire  her  of  her  right  of  sur* 
▼iyorship,  but  not  of  her  equity  to  a  settlement. 

Has  she  done  any  act  which  precludes  her  from  coming  into  a 
court  of  chancery  to  assert  this  equity  ?  We  think  the  fact  thai 
she  was  present  when  the  sale  was  made,  and  assented  thereto, 
is  clearly  proved  by  the  testimony.  Now,  although  she  could 
not,  even  by  joining  in  the  transfer  with  her  husband,  divest 
herself  of  any  legal  right  which  she  had  to  the  estate,  it  does 
not  follow  that  she  can  not,  1^  her  conduct,  place  herself  in  such 
an  attitude  as  to  deprive  her  of  the  aid  of  a  court  of  equity. 
When  she  presents  herself  as  a  complainant,  asking  the  assist- 
ance of  the  chancellor,  she  occupied  the  same  attitude  that  other 
complainants  do.  And  the  doctrine  is  well  settled,  that  neither 
infancy  nor  coverture  will  constitute  any  excuse  for  conduct 


^ 
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whicli  in  oiher  persons  would,  as  it  regards  pnrohasers  for  a 
Taluable  consideration,  be  deemed  onjnst  and  fraudulent: 
Dams  T.  Tingle,  8  B.  Mon.  648;  1  Story's  Eq.  Jur.  877. 
With  her  interest  in  the  estate  in  the  hands  of  the  administrator, 
her  husband  purchased  and  paid  for  a  tract  of  land  on  which 
they  resided  for  two  years.  She  consented  to  the  sale  for  the 
purpose  of  getting  a  home.  The  land  has  been  sold  by  her 
husband,  and  the  title  has  passed  from  Tapp,  so  that  the  par- 
ties can  not  be  placed  in  the  condition  they  were  before  the 
contract  was  entered  into. 

Now,  as  the  wife  assented  to  the  sale  by  her  husband,  and  was 
present  and  did  not  assert  any  claim  to  the  property,  or  contro- 
vert the  right  of  her  husband  to  dispose  of  it,  she  must  be  re- 
garded as  having  induced  the  purchaser  to  make  the  contract, 
and  under  such  circumstances  it  would  be  dearly  inequitable  to 
deprive  him,  at  her  instance,  of  the  benefit  of  the  purchase.  It 
is  not  pretended  that  there  was  any  fraud  or  imposition 
in  the  sale,  or  even  that  the  price  paid  was  inadequate.  Un- 
less, then,  she  can  be  allowed  to  set  up  her  equity,  with 
the  same  effect  that  she  could  if  she  had  done  no  act  to 
prejudice  her  claim  or  impair  her  right  to  the  aid  of  a  court  of 
equity,  she  is  not  entitied  to  any  relief;  and  if  she  is  to  be 
treated  as  other  parties  are  who  seek  the  assistance  of  the  chan- 
eellor,  it  is  evident  that  she  can  not  obtain  any  relief  in  a  court 
of  equity. 

The  case  of  Edrd  v.  JSbrd,  5  B.  Mon.  81,  is  relied  upon  ases- 
tablishing  the  doctrine  that  the  consent  of  the  wife  to  an  assign- 
ment of  her  choses  in  action  by  her  husband  is  not  obligatory 
upon  her.  But  that  case  differs  from  this  in  several  material 
particulars.  Hord  and  wife  executed  a  mortgage  on  the  re- 
versionary interest  of  the  wife  in  some  slaves  to  which  she 
was  entitied  after  the  death  of  her  mother,  for  the  purpose  of 
eecuring  a  pre-existing  debt  of  her  husband.  On  a  bill  filed  by 
the  mortgagee  to  foreclose  the  mortgage,  it  waf!  decided  that  the 
wife,  by  uniting  with  her  husband  in  its  execution,  had  not 
waived  or  implored  her  equity  to  a  settiement,  and  that  the 
chancellor,  under  the  circumstances,  should  not  afford  any  aid 
to  the  mortgagee  by  subjecting  the  property  to  sale  for  his 
benefit. 

Now  that  was  a  reversionary  interest  which  was  mortgaged 
— a  chose  in  action  that  the  husband  could  not  reduce  into 
possession — and  consequentiy  could  not  by  his  assigment  of  it 
defeat  the  wife's  right  of  survivorship.   In  this  case  the  husband 
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bad  a  right  to  ledace  to  poaaession  the  interest  which  mm 
«old,  and  by  his  aesigiunent  of  it  the  wife's  right  of  sorviTorahip 
was  completelj  digested. 

Again:  in  the  case  referred  to  the  mortgagee  was  seeking 
ihe  aid  of  a  conrt  of  eqpitj,  which,  under  the  ciromnstanoes, 
was  refused;  but  in  this  case,  the  wife  comes  into  conrt  seeking 
its  aid,  and  oocnpies  a  different  attitode  than  she  did  in  the 
former  case. 

Bnt  the  important  distinction  between  the  two  cases  is,  that 
in  one  the  mortgage  was  executed  to  aecore  a  pre-ecusting  debt 
of  the  husband,  and  the  wife  did  not  by  her  conduct  induce 
the  creditor  to  part  with  any  of  his  estate;  in  the  other  the 
assignment  was  made  in  the  presence  of  the  wife,  and  with  her 
sanction,  and  the  purchaser  was  induced,  as  a  consideration  of 
the  assignmentthusmade,  to  part  with  a  Taluable  portion  of  his 
•estate. 

The  mortgagee  had  nothing  to  rely  upon  to  repel  the  equily 
•of  the  wife.  The  only  question  was,  whether-  the  wife,  by 
merely  uniting  with  her  husband  in  the  mortgage,  had  waited 
or  impaired  her  equity.  It  was  a  question  as  to  the  Talidity  of 
«  contract  made  by  a  maxzied  woman,  and  inyolred  no  question 
*of  fraud  or  injustice. 

But  in  this  case  the  purchaser  relies  iqK>n  the  conduct  of  the 
wife  at  the  time  of  the  assignment  as  sufficient  to  repel  the  equity 
which  she  asserts.  She  stood  by  and  permitted  him  to  part 
with  his  property  to  her  husband,  with  her  assent  and  sanction. 
In  conjunction  with  her  husband,  she  enjoyed  the  use  of  that 
properly  for  two  or  three  years,  and  then  consented  that  her 
husband  might  sell  it.  Should  a  court  of  equity,  under  such 
^drcnmstances,  afford  her  any  relief  against  the  assignee  of  her 
husband?  Would  it  not  be  inequitable  and  unjust  to  do  so? 
By  her  conduct  she  has  precluded  herself  from  asserting  her 
^uity  to  a  settlement  out  of  this  estate,  and  the  court  below 
properly  dismissed  her  petition. 

This  court  decided  at  the  present  term,  in  the  case  of  QHberi 
T.  Carlan  [manuscript  opinion,  not  reported],  that  the  plaintiff, 
4Jthough  a  minor  of  eighteen  years  at  the  time  a  daTe  of 
which  he  was  the  owner  was  sold  by  his  father,  yet,  as  he  was 
present  at  the  sale,  and  knew  that  he  was  the  owner  of  the 
slaye  and  his  father  had  no  right  to  sell  it,  but  did  not  apprise 
the  purchaser  of  these  facts,  had  thereby  precluded  himsel/  from 
^Asserting  his  title  agaiust  him. 

Wherefore  the  judgment  in  this  case  is  aiBrmed. 
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With  respect  to  the  claim  of  John  A.  Herring,  we  are  not 
able  to  perceive  any  ground  for  setting  aside  the  sale  made  hy 
him  to  Arnold.  He  had  been  of  age  some  two  or  three  years- 
before  he  nmde  the  sale.  Part  of  the  estate  was  then  in  litiga- 
tion»  the  result  of  which  was  uncertain.  The  exact  amount  ta 
which  he  would  be  entitled  upon  a  settlement  of  the  estate  was- 
unknown  to  Arnold,  the  administrator,  as  well  as  to  him;  be- 
sides, we  are  inclined  to  the  opinion  that  the  price  paid  to  him 
amounted  to  his  full  share  of  the  estate,  and  that  if  the  sale- 
were  vacated  he  would  not  have  a  right  to  any  more  than  he  has- 
already  received.  There  is  no  reason,  therefore,  for  disturbing^ 
the  transfer  made  by  him  to  the  administrator. 

Wherefore  the  judgment  dismissing  this  petition  is  affirmed. 

But  the  sale  made  by  David  A.  Herring  stands  upon  a  di£fer- 
ent  footing  altogether.     It  was  made  by  him  within  a  very" 
short  time  after  he  had  attained  the  age  of  twenty-one.    Th(» 
consideration  was  grossly  inadequate,  and  the  administrator 
must  have  known  at  that  time  the  amount  of  the  estate  to  which 
each  distributee  was  entitied.    The  defense  relied  upon,  thai. 
David  had  sold  his  interest  in  the  estate  to  his  brother  Isaac, 
who  had  brought  a  suit  against  the  administzator,  asserting  the- 
same  claim  that  is  set  up  in  this  suit,  and  that  it  was  compro- 
mised and  settied  by  them,  is  not  sustained  by  any  testimony. 
It  seems  to  us,  therefore,  that  David  is  entitled  to  relief.    The- 
transfer  he  made  to  Arnold  must  under  the  circumstances  be^ 
deemed  fraudulent.    His  interest  in  the  estate  at  the  time  he^ 
sold  to  Arnold  amounted  to  seven  hundred  dollars  or  upwards, 
and  it  was  the  duty  of  his  guardian  to  have  paid  him  the  money,, 
instead  of  trafficking  with  him  for  a  transfer  of  his  interest. 
Contracts  with  wards  and  distributees  made  under  such  circum- 
stances are  deemed  fraudulent,  and  disregarded  in  a  court  of 
equity.    He  is  therefore  entitied  to  a  decree  for  three  hundred, 
dollars,  with  interest  thereon  from  the  seventh  of  October,  1848^ 
until  paid,  in  addition  to  what  he  has  heretofore  been  paid  by 
the  administrator. 

Wherefore  the  judgment  in  this  case  is  reversed  and  cause  re-- 
manded,  that  a  judgment  may  be  rendered  in  conformity  with, 
this  opinion. 

Mahmed  Womak's  Boemob  icAT  F&Bjunici  Bsa  Bicaasi  Audfay  vw 
BwydeTi  58  Am.  Doo.  664,  and  notes. 

That  CovxBnnuB  is  No  Exouss  ih  EQinrr  iob  Feaud» 
Bote  to  Oraioena  y.  BoUk^  58  Am.  Dec.  112. 
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Emor  ov  Traksixe  ov  Win's  Obous  ni  Aonoir,  and  airignmwnt  ol 
rarenioiiafy  interert:  See  extended  note  to  OapRmffer  y.  SuUhem^  87  Am. 
Dea  575. 

RlOBT  OF  ADIfZKlRRATOa   OB  JSZSCUTOR  TO  PuSCHAflB  AT  SaLI  OV  DB- 

obdbnt's  Ebttatb:  Dwighi  y.  BladBmar^  57  Am.  Deo.  180,  and  note  136; 
aleo  EUmi  y.  JTimewter,  Id.  162;  ^eott  y.  F^reeland,  45  Id.  310^  end  note 
814,  where  ceees  are  ooUeoted. 

Tbx  fbixozpal  case  18  (stbd  in  TWii  y.  Z>i«oii,  2  Met  428,  to  the  point 
that  a  sale  and  tranaf er  for  a  yalnaUe  oonrideration  of  a  wif e't  ehoae  in  action 
by  the  hnsfaand,  and  whieh  ia  aoaoeptible  of  being  immediately  rednoed  into 
poneMBon  by  him,  will  defeat  the  wif e*t  right  of  anrriyonhlp^  if  aha  ahonld 
ontliyo  her  hnabaad. 


ROBINBON   V.   BjJFFMkH. 

[U  B.  Monwa.  80.] 

Honami^  Judoxbht  Obbditob  oak  bot  Svbjbcv  to  ma  Dbiiavd  In- 
FBOfTBMXBTB  OB  Wivb'b  Lakd,  paid  for  and  made  by  the  hnabaad, 
where  snoh  improrementa  oonaiat  mainly  of  the  repair  of  a  hooae  with 
materiab  foxniahed  in  the  greater  part  by  the  wife'a  parents,  and  they 
were  neoeauiy  to  pat  the  premiiea  in  hn^taUe  oondition;  there  being 
no  intentional  wrong  in  whioh  the  wife  may  be  praanmed  to  haye  par- 
tMpatitil 

PfenDDB  by  a  jndgiDAiti  oveditoac.  The  fMtB  aie  tteted  in  Um 
opinion. 

*  Burton,  for  the  appellant. 
Ibx  and  BeU,  for  the  appellee. 

By  CSonrty  MABKHATj.y  C.  J.  In  this  case,  Bobinaon,  a  jndg* 
ment  creditor  of  Huffinan,  with  a  return  of  no  property  on  hia 
execution,  seeks  to  subject  to  his  demand  the  yalue  of  improve- 
ments paid  for  by  him,  and  made  upon  a  small  lot  in  the  town  of 
Stanford,  on  which  the  debtor,  with  his  wife  and  family,  resides. 
The  prayer  of  the  petition  is  resisted  by  the  husband  and  wife, 
who  allege  that  the  improyements  consist  mainly  of  the  repair 
of  a  log  house,  which  had  for  a  long  time  stood  upon  a  lot  con- 
veyed to  the  wife  by  her  parents  in  1848,  for  which  a  great  part 
of  the  lumber  had  been  furnished  from  the  land  of  her  father. 
And  although  it  appears  from  the  evidence  that  the  mechanics 
who  did  the  work  have  been  paid  by  bim,  and  that  he  purchased 
and  paid  for  materials  to  a  small  amount,  and  that  the  value  of 
the  lot  has  been  enhanced  by  the  improvement  to  the  amoimt 
of  four  or  five  hundred  dollars,  it  does  not  appear  that  the  Lm- 
prcivements  were  more  than  was  neceeaary  to  put  the  house  and 
lot  in  habitable  and  decent  condition.    The  payments  were  partly 
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made  in  his  own  medical  bills,  and  altogether,  as  may  be  inf  ened, 
by  the  proceeds  of  his  practice  as  a  physician,  which  may  be 
preeomed  to  have  been  very  limited.  There  is  no  evidence  that 
he  has  any  other  house  for  his  family  but  that  which  he  has 
repaired  on  the  land  of  his  wife.  Nor  does  it  appear  that  he 
could  furnish  any  other  for  a  less  sum  than  he  has  expended  for 
repairs.  His  ezpen^tures  upon  this  subject  have  not  been  ex- 
travagant, nor  such  as  furnish  any  ground  for  inferring  the  de- 
am  or  intentional  purpose  of  thereby  defrauding  his  creditors. 
He  seems  to  have  done  little  more  in  putting  this  house  and  lot 
in  tenantable  condition  than  was  necessary  to  perform  his  obliga- 
tion to  support  his  wife  and  family.  And  to  charge  the  wife's 
property  with  the  expense  for  the  benefit  of  creditors  would 
seem  to  be  little  better  than  to  make  it  liable  for  his  expenditures 
in  furnishing  food  and  clothing  for  her  and  her  children. 

Besides,  the  repairs  can  not  be  separated  from  the  building 
80  repaired  without  rendering  the  premises  uninhabitable,  and 
turning  the  wife  and  children  out  of  doors,  and  in  fact  out  of 
her  own  house  and  lot.  Nor  could  the  materials  and  labor  con- 
stituting the  repairs  be  otherwise  made  available  to  a  purchaser, 
except  by  introducing  him  as  a  co-tenant.  We  know  of  no 
equitable  principle  which  would  authorise  the  chancellor  to 
grant  the  relief  asked  for,  with  the  certainty  of  such  results, 
and  especially  where  there  has  been  no  intentional  wrong,  in 
which  the  wife,  whose  claim  is  as  meritorious  as  any  other,  may 
be  presumed  to  have  participated. 

The  case  of  AtJiey  v.  KnaUa,  6  B.  Mon.  29,  does  not  authorize 
the  relief  prayed  for  in  such  a  case.  That  case,  and  the  case 
of  Divine  v.  Steele,  10  Id.  823,  show  with  what  caution  and  with 
what  regard  to  the  rights  of  the  owner  of  the  realiy  the  power 
of  subjecting  the  improvements  placed  upon  it  by  a  debtor 
having  a  temporary  right  is  to  be  exercised  by  the  chancellor. 
The  case  of  lisUer  v.  Wilson,  12  Id.  90,  is  a  strong  illustration 
of  this  regard  for  the  rights  of  a  wife  owning  the  real  estate  by 
deed  subsequent  to  the  act  of  1846,  protecting  the  rights  of  mar- 
ried women,  even  where  ine  improvements  placed  thereon  by  the 
husband  are  sought  to  be  subjected  by  the  mechanics  them- 
selves to  payment  of  the  debts  of  the  husband  incurred  in  placing 
them  there.  This  case  is  stronger  in  favor  of  the  wife.  And 
as  the  land  itself  can  not  be  sold  for  the  debt  of  the  husband, 
not  having  been  charged  with  it  by  the  written  act  of  himself 
and  wife,  and  as  the  improvements  can  not  be  sold  without  great 
injury  to  the  wife,  and  as  there  is  no  actual  fraud  which  may  be 
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impated  to  her,  there  ie  no  equitable  gxound  for  the  idief 
•ooghty  and  the  petition  mm  properly  dismisaed. 
Wherefore  the  decree  ia  alBrmed. 


Tbm  ranrciPAL  oasb  n  omD  in  Diek  t.  HamUitm,  Drndj^  936^  to  the 
point  thai  when  an  inaolTent  hnsband  Utm  with  his  funily  on  tho  itttiportj 
of  the  wifo^  it  Menu  jiut  and  naaonable  that  he  ahoold  be  allowed,  notwith- 
etaiHing  his  onditon^  to  keep  the  same  habitable  and  in  repair;  within  reaaon- 
aUe  limits,  this  onght  to  be  regarded  as  s  neoessary  and  proper  means  of 
performing  his  obligations  to  support  his  wife  and  fiunily;  and  in  In  re  WyaU^ 
i  Hat.  Bank.  Beg.  06,  it  is  dted  as  serionsly  shaking  if  not  overmling  Atheg 
▼.  JTimMs,  6  B.  Mon.  20,  in  whioh  it  was  held  that  where  an  insolvent  father 
appropriated  money  in  the  improyemant  of  the  lot  of  his  infsnt  son,  with  a 
Tiflw  to  its  enjoyment  daring  his  minority,  the  property  mi^^t  be  rented,  and 
a  portion  of  the  rents  equal  to  the  valne  of  the  improrements,  compared  to 
Hie  Tshia  of  the  lot  and  improrements,  might  be  appropriated  by  the  ohaa- 
oallor  to  tfaacroditow  of  the  father. 


GoujNB  v.  Champ's  Hkibs. 

(IS  B.  lIOBBoa,  118.] 

lionnr  cm  Lavd  is  Covbidxbid  in  Eqihtt  as  Tbat  Sraom  or  Paoi 

into  whieh  it  is  directed  to  be  oonyerted,  where  money  is  directed  to  be 
employed  in  the  poxchase  of  land,  or  land  is  directed  to  be  sold  and  con* 
Tsrted  into  mon^,  and  this  in  whaterer  manner  the  direction  is  given* 

MovBT  ABisnro  vbom  Bale  or  Ihtakt's  Bbal  Ebcati  is  Trsatid  as 
Bbauft  in  equity  for  the  poiposes  of  distribution,  where  the  sale  is  mada 
by  the  infant's  guardian,  under  an  order  of  court,  with  the  olject  of  re* 
inyeoting  the  proceeds  in  other  real  estate. 

■■BOB  nr  CHABoiNa  Intkbist  oh  Funds  or  Infant  in  Ouabdian'o 
Hands  will  not  bb  Kotigbd  on  Afpxal,  if  no  exception  is  made  in 
the  court  below  to  the  report  of  the  auditor  appointed  to  examine  the 
gnaidian's  accounts. 

Bill  by  the  heirs  at  law  of  Henry  0.  Ohamp  for  the  diatiiba- 
tion  of  his  estate.  William  Oollins,  the  guardian  of  Ohamp 
who  was  an  infiint,  had  filed  a  petition  for  the  sale  of  the  real 
estate  of  his  ward,  for  the  purpose  of  converting  it  into  other 
more  profitable  lands,  and  a  sale  was  accordingly  decreed;  but 
before  the  investment  was  made  by  the  commissioner,  and  while 
the  money  was  in  his  hands,  Ohamp  died,  leaving  a  widow  but 
no  children.  The  chancellor  treated  the  money  as  realty,  and 
decreed  a  division  of  it  as  such  between  the  widow  and  the 
heirs.  An  auditor  waa  appointed  to  examine  and  report  tho 
state  of  the  guardian's  accounts,  and  in  the  report  the  guardian 
was  ohazged  with  interest  on  the  funds  of  his  ward  in  his  handa, 
but  no  exception  was  taken  to  the  report  in  the  court  below.    . 
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T.  P.  Smith,  for  the  appellants. 

A,  M.  Brown  and  W,  W.  Alexander,  for  the  appellees. 

By  Court,  Stttes,  J.  This  is  an  agreed  case,  and  the  only 
question  presented  for  our  consideration  is,  -whether  the  monej 
arising  from  the  sale  of  the  land,  in  the  hands  of  the  commissioner 
in  ohanoeiy,  was  properly  deemed  real  estate  for  purposes  of 
distribution. 

The  petition  for  the  sale  of  the  real  estate  was  filed  by  the 
guardian  of  the  infant,  for  the  express  purx>ose  of  converting 
the  land  then  held  by  him  into  other  real  estate  more  advan- 
tageous to  his  -ward.  The  decree  directing  the  sale  obviously 
contemplated  a  reinvestment  of  the  proceeds  in  other  lands^ 
otherwise  it  would  not  have  directed  the  commissioner  and 
guardian  to  report  to  the  court  "  an  abstract  of  the  title  to  th» 
land  proposed  to  be  purchased."  But  before  the  investment 
was  made  by  the  commissioner,  and  whilst  the  money  was  in. 
his  hands  subject  to  the  control  of  the  court,  the  infant,  Henry 
0.  Champ,  died,  leaving  a  widow  but  no  children. 

It  is  an  established  doctrine  in  courts  of  equily^  that  things 
shall  be  considered  as  done  which  ougLt  to  have  been  done, 
and  no  rule  is  better  settled  than  that  money  directed  to  be^ 
employed  in  the  purchase  of  land,  and  land  directed  to  be  sold 
and  converted  into  money,  are  to  be  considered  as  that  species- 
of  property  into  which  they  are  directed  to  be  converted,  and. 
this  in  whatever  manner  the  direction  is  given,  whether  by 
will,  contract,  marriage  settlement,  or  otherwise:  1  Powell  on. 
Devises,  60;  1  Williams  on  Executors,  414;  Loughborough's^ 
Ea^r  V.  Loughborotigh's  Dev.,  14  B.  Mon.  441;  so  lands  purchased 
by  the  guardian  of  an  infant  with  his  personal  estate  will,  in  case- 
of  his  death  during  his  minority,  be  considered  still  as  his  per- 
sonal property;  so  also  where  the  committee  of  a  lunatic  invested, 
part  of  his  personal  estate  in  lands  in  fee,  it  was  held  that  they 
should  be  taken  as  personalty,  and  at  his  death  not  go  tQ  the 
heir  at  law :  1  Williams  on  Executors,  418.  And  we  can  perceive 
no  good  reason  why  the  rule  should  not  operate  in  the  present 
case.  The  fund  is  placed  by  the  instrumentality  of  the  guardian 
under  the  control  of  the  chaucellor,  with  the  assent  of  the  infant, 
as  he  alleges,  for  a  certain  purpose,  and  incipient  steps  taken  ta 
accomplish  that  end.  It  was  considered  by  all  parties  as  a  fund 
for  that  purpose;  and  in  our  opinion,  the  chancellor  did  not  err 
in  treating  it  as  realty  for  purposes  of  distribution,  and  applying 
the  rules  applicable  to  realty  in  making  division  between  th» 
widow  and  heirs. 
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In  reference  to  the  error  assigned  by  Collins^  on  the  soore  of 
an  improper  charge  of  interest,  it  is  only  necessazy  to  say  that 
it  is  now  too  late  to  raise  that  question.  He  should  haye  ex- 
cepted to  the  report  in  the  court  below,  and  the  presumption 
arises  from  his  failure  thus  to  except  that  he  used  the  money 
which  came  to  his  hands,  and  was  properly  chazgeable  with 
interest. 

The  decree  of  the  circuit  court  is  aiBrmed. 

Bqujxablb  CoinrsBSiOBr:  Sm  Baier  t.  Oopmtbarger^  06  Am.  Dm.  600t  sad 
aotsb  when  the  prior  omm  in  thii  wmim  m  ooUmM. 


jiAN  V.  Matbvillb  &  Lexington  R.  R.  Go. 


(IS  B.  MonoB.  3U.] 
SOBBOBIBIBS   ABM   BOUVD   TO   PAT  FOB   RaILBOAD   StOCK    SotWOBIBED  BT 

Thbm,  upon  tho  loofttion  of  the  itwd  lo  as  to  make  a  designated  town  a 
pointy  and  before  its  constroctioD,  where  they  agree  to  pay  for  the  shares 
''at  Booh  times  and  places  as  may  be  required  by  the  board  of  directors,' 
npon  condition  that  the  road  ''shall  be  located  and  oonatmcted"  *o  as  to 
make  snch  town  a  point  in  the  road. 

ComiTioKAL  DupoBmoK  or  Stock  mat  bb  Mabb  by  the  president  and 
directors  of  the  Maysrille  and  Lexington  railroad,  under  its  charter;  and 
where  sabscribers  agree  to  take  stock  npon  condition  that  the  road  shall 
be  so  located  as  to  make  a  designated  town  a  point,  they  become  nnoon* 
ditional  stockholders  when  the  road  is  thus  located. 

80BBOBIBBB8  voB  Bailboab  Stock  abi  not  Rilbajubb  ntoM  LiABiLirT 
FOB  SuBBOBimoNS  by  the  fact  that  the  company  have  sospended  open^ 
tions  npon  the  road«  that  it  will  require  a  large  additional  ezpenditniw 
of  labor  and  money  to  complete  its  oonstmction,  and  eren  that  the  meant 
of  the  company  are  wholly  inadequate  to  accomplish  its  object. 

Axmm  to  compel  thb  payment  of  ten  Bhares  of  stock  alleged 
to  be  due  upon  the  following  Bubecription  signed  by  the  de- 
fendant: "We, the  undersigned,  citizens  of  Nicholas  county, 
state  of  Kentucky,  hereby  subscribe  for  the  number  of  shares  in 
the  capital  stock  of  the  MaysTille  and  Lexington  Bailroad  Com- 
pany set  opposite  our  names  respectiyely,  and  hereby  promise 
and  agree  to  pay  fifty  dollars  on  each  share  so  subscribed,  in 
such  installments  and  at  such  times  and  places  as  may  be  re- 
quired by  the  board  of  directors  of  said  company,  upon  con- 
dition that  said  road  shall  be  so  located  and  constructed  as  to 
make  the  town  of  Carlisle  a  point  in  said  road:  otherwise  these 
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Bubscriptions  shall  be  null  and  void/'    The  company  had  jndg- 
ment,  and  the  defendant  appealed. 

Chirrett  Davis  and  T.  E.  Qwisenberry,  for  the  appellant. 
F,  T,  Hord,  for  the  appellees. 

By  Oonrt,  Simpson,  J.  The  obligors,  among  whom  the  ap> 
pellant  was  one,  agreed  to  pay  to  the  Maysville  and  Lex- 
ington Railroad  Company  fifty  dollars  od  each  share  of  stock 
subscribed  by  them,  upon  condition  that  said  road  should  be 
so  located  and  constructed  as  to  make  the  town  of  Carlisle  a 
point,  otherwise  the  subscriptions  were  to  be  null  and  void. 
Now,  this  stock  was  to  be  paid  only  upon  the  condition  that 
the  road  should  be  so  located  and  constructed  as  to  make  the 
town  of  Carlisle  a  point.  But  when  was  it  to  be  paid?  The 
appellant  contends  that  it  was  not  to  be  paid  until  the  road  was 
finished,  and  that  such  is  the  meaning  of  stipulation  that  the 
road  should  be  so  located  and  constructed  as  to  make  the  town 
of  Carlisle  a  point,  otherwise  the  subscriptions  were  to  be  null 
and  void.  The  place  and  not  the  extent  of  the  construction  of 
the  road  was  CTidently  referred  to  in  this  stipulation.  The 
stock  was  to  be  paid  if  the  road  was  so  constructed  as  to  make 
the  town  of  Carlisle  a  point,  not  when  the  construction  of  the 
road  should  be  completed.  But  the  writing  itself  fixes  the 
time  of  payment.  By  it  the  subscribers  agreed  to  pay  the  stock 
subscribed  by  them,  in  such  installments  and  at  such  times  as 
might  be  required  by  the  board  of  directors  of  said  company. 
In  giving  construction  to  the  instrument,  the  whole  of  it  must 
be  considered.  Now,  it  is  evident,  looking  to  all  the  stipulations 
contained  in  it,  that  the  entire  construction  of  the  road  was 
not  understood  or  intended  by  the  parties  to  be  a  precedent 
condition  to  the  payment  of  the  stock.  The  construction  and 
payment  of  the  stock  were  to  be  concurrent  acts.  No  payment 
was  to  be  made  unless  the  road  was  so  constructed  as  to  make 
the  town  of  Carlisle  a  point;  but  if  it  were  constructed  in  that 
maimer,  the  payment  was  to  be  made,  at  such  time  and  place 
as  the  board  of  directors  might  designate. 

But  if,  instead  of  restricting  ourselves  to  the  letter  of  the  in- 
strument to  ascertain  its  true  meaning,  we  take  into  consideration 
the  object  to  be  accomplished  by  the  subscription,  the  nature 
and  extent  of  the  enterprise  in  which  the  parties  were  embark- 
ing,  and  the  means  by  which  it  was  to  be  effected,  no  difficulty 
ean  exist  in  determining  the  intention  of  the  parties,  or  in  giving 
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such  an  exposition  to  thd  -writing  as  will  be  consistent  with  it. 
The  stock  was  subscribed  for  the  yeiy  purpose  of  aiding  in  the 
constmction  of  the  road.  To  effect  this  object^  it  must  be  paid 
as  the  work  progresses.  The  postponement  of  its  payment  until 
the  work  should  be  finished  is  inconsistent  with  the  yery  end  to 
be  accomplished  by  it.  No  road  could  ever  be  made  on  this 
principle,  and  therefore  it  can  not  be  supposed  that  these  stock* 
holders  could  have  intended  that  the  payment  of  the  stock  sub- 
scribed by  them  should  not  be  made  until  the  work  had  been 
completed.  They  desired  to  make  the  town  of  Carlisle  a  point 
in  the  road,  and  the  payment  of  their  stock  was  made  to  depend 
upon  that  condition.  The  road  has  been  so  located  as  to  effect 
that  object,  and  it  is  incumbent  on  them,  according  to  any  fair 
interpretation  of  their  agreement,  to  pay  the  stock  subscribed 
by  them  to  aid  in  its  construction. 

It  is  also  contended,  on  the  part  of  the  appellant,  that  the 
agreement  sued  pn  is  void,  on  the  ground  that  the  company  had 
no  authoriiy  under  their  charter  to  receive  any  but  unconditional 
Bubecriptions  of  stock. 

By  the  twenty-fourth  section  of  the  charter  (session  acts, 
1849-M,  p.  802),  the  president  and  directors  were  authorisEed  to 
sell  or  diqpose  of  the  unsubscribed  stock  for  the  benefit  of  the 
company.  The  only  limit  on  this  power  was  that  the  stock 
should  not  be  disposed  of  under  its  par  value.  The  right  to 
make  a  conditional  disposition  of  the  stock  seems  to  be  unques-. 
tionable  under  this  provision  in  the  charter.  The  substance  of 
the  agreement  of  the  company  and  the  signers  of  the  instru- 
ment of  writing  sued  upon  was,  that  if  the  former  would  locate 
the  road  so  as  to  make  the  town  of  Carlisle  a  point  the  latter 
would  take  the  amount  of  stock  subscribed  by  them. 

When  the  road  was  thus  located,  the  signers  became  uncon« 
ditional  stockholders,  and  as  such  were  entitled  to  all  the  cor- 
porate rights  and  privileges  of  members  of  the  company.  The 
stock  itself  was  not  conditional;  it  was  only  the  agreement  to 
take  it  that  was  conditional.  The  subscribers  were  not  stock- 
holders until  the  company  had  performed  the  condition  upon 
which  their  undertaking  depended;  and  when  that  was  done, 
they  became  stockholders  by  force  of  the  agreement  of  the  par- 
ties. The  acquisition  of  stock  in  this  manner  was,  in  our  opin* 
ion,  sanctioned  by  the  foregoing  section  of  the  charter,  and 
does  not  seem  to  be  prohibited  by  sound  policy,  or  by  any  of 
the  other  provisions  in  the  statute.  Besides,  it  has  been  usual 
under  similar  charters  to  make  contracts  of  this  kind,  which 
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fact,  although  insufficient  of  itself  to  give  validitj  to  such 
subscriptions  of  stock,  may  very  properly  be  referred  to  for  the 
purpose  of  showing  the  contemporaneous  construction  which 
has  been  given  to  charters  containing  similar  provisions. 

The  other  matters  of  defense  set  up  and  relied  upon  in  the 
answer  are  obviously  untenable.  The  fact  that  the  company 
have  suspended  operations  upon  the  road,  and  that  it  will  re- 
quire a  large  additional  expenditure  of  labor  and  money  to 
complete  its  construction,  and  even  the  additional  fact  that  the 
means  of  the  company  are  wholly  inadequate  to  the  accomplish- 
ment of  this  object,  do  not  furnish  any  sufficient  reason  why 
the  defendant  should  not  pay  his  stodc.  It  may  be,  and  prob- 
ably is,  necessary  to  aid  in  the  payment  of  debts  already  in- 
cunred  in  the  work  previously  done  upon  the  road,  or  it  may  be 
required  for  the  purpose  of  assisting  in  its  further  prosecution. 
The  defendant  could  only  be  absolved  from  liability  for  the  pay- 
ment of  his  stock  by  alleging  and  proving  a  final  abandonment 
of  the  work  by  the  company,  and  also  that  its  payment  was  not 
necessary  for  the  purpose  of  satisi!ying  any  existing  demand 
Against  the  corporation. 

Wherefore  the  judgment  is  affirmed. 

Thb  rBurdPAL  gabs  is  cras>  in  if iMoiiri ete.  B^r.  Tftompioii,  8A  Eaa. 
178,  in  ooondflring  the  «*— "*^g  and  effsot  of  a  provito  in  a  rabiocq^tion  to 
lailroad  stook,  that  the  oompai^  "thonld  have  its  road  oonstrooted  and  in 
epuation**' 


Allen  v.  YANOLBiLm 

(15  B.  XbnoB,  186.] 
DiOLABATIOlIB  OF  SLAVS,  MaPB  TO  AtTSNDIVO  PBTBIOIAH,  AS  TO   ■TJ-»—f 

Wider  whioh  she  is  •offering  at  the  time,  the  manner  of  the  atteok,  and 
the  progren  of  the  dieeaae,  axe  admiaaible  in  evidenoe  on  the  qneation  of 
•oondneaa  or  nnaonndness,  in  an  action  for  breach  of  wammty  of  aoond* 
nees  of  the  slave. 

Aonov  to  recover  damages  for  the  breach  of  a  wazianiy  of 
soundness  of  a  slave.    The  facts  are  stated  in  the  opinion. 

James  Harlan,  for  the  plaintiff. 

if.  Mayes,  for  the  defendants. 

By  Oourt,  Mabshall,  C.  J.     This  action  was  brought  by 
Allen  to  recover  damages  for  the  alleged  breach  of  a  -written 
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mxaaitj  of  Uke  BonndneBB  of  a  female  daye,  pvidhaaed  bj  him 
from  the  defendants.  The  bill  of  sale  bean  date  on  the  tenth 
4>f  December,  1862,  and  the  alaye  died  on  the  fifth  of  Febroaiy 
following,  after  ehe  had  been  for  about  two  weeks  under  the 
•oonstant  attendance  of  a  phydoian,  who,  from  symptoms  stated, 
and  examinations  made  1^  him,  was  of  the  opinion  that  she  had 
pneumonia  and  a  chronic  infiammation  of  the  womb,  which  was 
incuiaUe,  and  which,  in  his  opinion,  must  haye  been  of  seyersl 
months*  continuance  before  her  death.  Other  physicians,  who 
heard  the  statement  of  the  first,  were  of  opinion,  from  the 
symptoms  detailed  by  him,  that  the  inflammation  of  the  womb 
was  acute,  and  not  chronic.  Upon  this  evidence,  and  that  of 
many  witnesses,  male  and  female,  proving  the  apparently 
ligorons  health  of  the  woman  up  to  and  after  the  sale  to  the 
plaintiff,  and  his  own  eiq[>reeeions  of  satisfsction  with  his  pur- 
chase,  the  jury  found  a  Tcrdict  for  the  defendants.  And  the 
plaintiff's  motion  for  a  new  trial  haying  been  oyerruled,  he  has 
prosecuted  a  writ  of  error  to  this  court  for  the  reyersal  of  the 
judgment  against  him,  presenting,  as  the  only  question  of  law 
azising  on  the  record,  the  propriety  of  an  opinion  of  the  court 
limiting  the  answer  which  the  attending  physician,  aboye  re- 
ferzed  to,  should  be  allowed  to  giye  to  two  questions  pro- 
pounded to  him  by  the  plaintiff. 

The  two  questions  asked:  1.  What  the  woman  said  to  the 
physieian  respecting  her  disease,  when  he  yisited  and  attended 
her  as  a  physician;  and  2.  Whether  he  did  not  come  to  the  con- 
clusion that  she  had  chronic  inflammation  of  the  womb,  and  also 
as  to  the  length  of  time  the  disease  had  existed,  from  his  own 
examination,  from  the  symptoms  he  found  preyailing,  and  from 
what  she  said  in  relation  to  her  disease  in  answer  to  questions 
put  by  him  while  attending  on  her  as  a  physician. 

The  defendants  haying  objected  to  the  answering  of  these 
•questions,  the  court  allowed  Ihe  witness  to  state  all  the  woman 
aaid  as  to  her  existing  illness,  and  the  manner  of  her  attack, 
.and  the  progress  of  her  disease;  but  refused  to  let  him  state 
what  she  said  in  relation  to  any  former  illness,  or  the  manner  of 
the  attack,  or  the  progress  of  the  disease,  or  the  history  of  her 
former  disease.  To  which  opinion  of  the  court  the  plaintiff 
excepted,  and  made  it  afterwards  a  ground  of  his  motion  for  a 
new  trial,  and  now  urges  it  as  a  ground  of  reyersal. 

There  might  be  some  doubt  whether  by  their  own  terms 
the  questions  are  not  confined  to  what  the  patient  said  re- 
specting the  illness  for  which  the  physician  was  then  attend* 
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ing  on  her.  Bat  they  admit  of  a  broader  construction,  and 
from  the  fact  of  an  exception  being  taken  to  the  restriction  im- 
posed by  the  court,  and  from  that  restriction  haTing  been  made^ 
a  ground  for  the  motion  for  a  new  trial,  it  seems  probable  thai 
the  questions  were  intended  to  elicit  answers  as  to  the  state- 
ments of  the  woman  relating  to  a  previous  disease  or  illness. 
If  they  were  not  so  intended  and  understood,  they  would  have- 
been  satisfied  by  answers  which  the  opinion  of  the  court  allowed 
the  witness  to  make,  and  a  new  question  would  have  been, 
framed  to  elicit  any  statements  as  to  a  former  illness  or  disease. 
In  this  view,  the  limitation  expressed  by  the  court  had  no- 
other  effect  than  that  of  restricting  the  answer  to  the  terms  of 
the  questions  actually  put  to  the  witness.  And  as  no  interroga- 
tory was  offered,  no  questions  would  properly  arise  as  to  ita 
admissibility,  or  the  extent  to  which  it  might  be  answered. 
But  whatever  may  have  been  the  extent  of  the  question,  we  are- 
of  opinion  that  ihe  conrt  was  sufficiently  liberal  in  stating  the^ 
extent  to  which  it  might  be  answered,  and  that  the  restriction 
imposed  upon  any  further  answer,  whether  to  be  regarded  as- 
practically  affecting  the  right  of  the  party  in  adducing  evidence, 
or  as  a  theoretical  opinion  only,  can  not  be  r^iarded  as  tending^ 
to  the  exclusion,  in  this  or  any  other  case,  of  proper  and  legiti-^ 
mate  testimony. 

The  only  case  in  this  court  heretofore  reported,  in  which  the^ 
question  was  directly  made  as  to  the  admissibility  of  the  state- 
ments of  a  slave  respecting  his  diseased  condition,  is  that  of 
ZUmey  V.  Ktuw,  7  T.  B.  Mon.  88.  In  that  case  the  court  was  sa 
divided  as  that  the  majority  concurred  only  in  the  opinion  thai 
improper  evidence  had  been  admitted  of  the  statements  of  the 
slave  in  question.  But  while  Chief  Justice  Bibb  was  of  opin- 
ion that  such  statements,  in  the  absence  of  the  party  against 
whom  they  were  offered,  were  wholly  inadmissible,  ihe  other 
two  judges  did  not  agree  with  respect  to  the  circumstances 
under  which,  and  the  extent  to  which,  they  were  admissible. 
Judge  Owsley  was  of  opinion  that  the  declarations  of  a  slave  to- 
different  persons  and  at  different  times,  relating  to  his  condi- 
tion when  the  declarations  were  made,  might  be  admitted  aa 
parts  of  the  res  geske^  and  as  evidence  bearing  upon  the  ques- 
tion of  a  continued  disease.  Judge  Mills  was  of  opinion  thai 
the  declarations  of  a  slave  may  sometimes  constitute  a  pari 
of  the  res  geske,  and  be  proper  evidence,  and  as  the  opinion  of 
a  physician  whether  the  disease  is  temporary  or  chronic  is  often 
founded  upon  his  examination  of  the  patient,  combined  wiib 
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other  eixoaiiisfauioeBy  it  might  be  competent  for  him  to 
the  reasons  for  his  opinion,  combined  with  his  examination. 

In  the  case  of  Marr  v.  WU,  10  Mo.  823,  to  -which  we  haye 
been  referred,  the  conrt  said  that  in  addition  to  the  appearances 
and  actions  of  a  slaye,  his  exclamations  or  declarations  as  to 
the  pains  or  afflictions  suffered,  whether  made  to  a  professional 
or  unprofessional  person,  were  a  part  of  the  res  ffesUs,  and 
thej  were  admitted  on  that  ground.  But  the  court  further  said 
that  the  mere  declarations  of  a  slaye  that  he  or  she  was  dis> 
eased,  without  proof  of  any  sjrmptoms  or  appearance  of  disease, 
would  be  mere  hearsay,  which  ought  not  to  affect  the  rights  of 
any  person,  and  would  be  clearly  inadmissible.  This  case  cer- 
tainly does  not  sanction  the  evidence  of  such  declarations,  ex- 
cept so  far  as  they  relate  to  a  present  disease,  but  has  clearly  an 
opposite  tendency,  since  no  mere  statement  of  a  past  tzansao* 
tion  or  fact  can  be  r^iarded  as  a  part  of  that  transaction  or  fact 
— ^that  is,  of  the  res  getios  to  which  the  declaration  relates — ^but 
would  be  mere  hearsay,  inadmissible  if  the  declarations  were 
made  by  a  competent  witness,  and  much  more  when  they  ane 
made  by  a  slave,  who  could  not,  if  present,  prove  the  fact. 

The  other  cases  referred  to  in  the  Tennessee  and  North  Caro- 
lina reports,  as  cited  in  10,  11,  and  12  IT.  S.  Digest,  go  no 
further  than  the  case  from  Missouri  just  noticed,  and  some  of 
them  seem  not  to  involve  the  question  as  to  declarations  made 
to  unprofessional  persons.  The  quotations  from  1  Phill.  Ev. 
232,  Cowen  &  Hill's  notes,  446,  also  relate  to  declarations  aa 
to  the  condition  of  the  person  at  the  time.  So  in  1  Greenl. 
Ev.,  sec.  102,  it  is  said  that  "whenever  the  bodily  or  mental 
feelings  of  an  individual  are  material  to  be  proved,  the  usoal 
expressions  of  such  feelings,  made  at  the  time  in  question,  are 
also  original  evidence; "  and  that  if  natural,  they  are  satisfactoiy, 
subject  to  the  judgment  and  decision  of  the  jury  as  to  their 
being  real  or  feigned.  And  further  on  in  the  same  section,  he* 
says:  '*  So  also  the  representation  of  a  sick  person,  of  the  nature, 
symptoms,  and  effects  of  the  malady  under  which  he  is  laboring 
at  the  time,  are  received  as  original  evidence.  If  made  to  a 
medical  attendant,  they  are  of  greater  weight  as  evidence,  but 
if  made  to  any  other  person,  they  are  not  on  that  account  re- 
jected." 

This  doctrine  is  laid  down  by  Ghneenleaf  vrithout  particular 
reference  to  slaves.  But  it  is  the  established'  doctrine  with 
respect  to  the  admissibilily  of  the  declarations  of  compe- 
tent witnesses   in  relation  to   their  mental  or  bodily  con* 
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dition  or  f  eelxxigs.  And  as  their  dedazationB  are  admitted  as 
original  e^idenoe  only  when  they  relate  to  their  feelings  at  the 
time,  or  to  the  natnre,  symptoms,  and  effect  of  the  malady  under 
-whioh  they  are  laboring  at  the  time,  and  are  regarded  as  mere 
hearsay,  so  &r  as  they  go  beyond  this  limit,  there  can  be  no 
^ood  reason  for  admitting  eyidenoe  of  the  declarations  of  a  slaye 
to  any  greater  extent.  The  question  whether  any  declarations 
of  a  slaye,  with  respect  to  lus  health,  even  at  the  time,  are  admissi- 
ble unless  made  to  the  attending  physician,  is  not  now  presented 
for  consideration,  and  we  esLpreea  no  opinion  upon  it.  In  two 
manuscript  opinions  at  the  present  term,  such  declarations  to 
the  attending  physician,  in  relation  to  the  immediate  malady 
under  which  the  slave  was  laboring  at  the  time,  were  held  to  be 
admissible  on  the  question  of  soundness  or  unsoundness  at  a 
previous  time.  But  they  do  not  extend  to  the  admission  of 
declarations  as  to  a  previous  malady  or  illness. 

Wherefore,  there  being  no  error  prejudicial  to  the  plaintiff  in 
the  opinion  of  the  court,  on  the  subject  which  has  been  noticed, 
and  tiie  evidence  being  suffieientto  sustain  the  verdict  whioh 
has  been  sanctioned  by  the  circuit  court,  the  judgment  is  af« 
Armed. 


DMLAaAiioira  ov  Slavs  as  to  Suivsaoros  ahd  Oovnmov  abb  Em- 
DivcB  of  the  ttete  ci  the  slave  at  the  time  when  made,  in  an  aotion  for  e 
lireaoh  of  wanmnty  of  aoondneee:  Ltuh  v.  MeDmM^  67  Am.  Deo.  MS.  The 
prindpal  case^  among  othen,  was  dted  to  this  point  in  LMngtttmift  Cbse,  14 
Omtt.  608»  in  oonsidarins  the  admiaribility  of  the  deolamtioiia  of  the  da* 
in  a  pwaaoution  f o*  mnrder. 


SWIDBNET    V. 


luu: 


[U  a  Xonoa,  aas.] 

PfeaSOKAL  JuneilBMT  CAN    MOT  U   BXNDiaBD  AOAniSS  Miaafp  WOXAV 

on  a  note  ezeoated  by  herself  and  husband.  She  oan  not  bind  heiaalf 
personally,  although  she  may  render  her  separate  estate  liable  for  her 
engagements. 

Lams  ABJB  SaBJBOT  to  WiVB'S  PoWXB  of  AfPOIMTICKHT  and  IXlSFOaiTION, 

AS  SsPARATB  BsTATB,  to  which  oven  the  husband's  limited  power  given 
him  by  the  Kentucky  statutes  over  his  wife's  lands  does  not  attach, 
irkmn  they  are  conveyed  directly  to  the  wife,  but  expressly  for  her  sep- 
arate use  and  benefit,  and  not  to  be  liable  in  any  way  for  the  debts  of 
the  husband. 

AoKiOH  on  a  note  signed  by  Sweeney  and  vrife,  against  both 
husband  and  wife.    Mrs.  Sweeney  alone  answered  the  petition^ 
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and  set  np  corertare  as  a  defense.  The  plaintiff  replied  that 
the  note  was  given  for  carpenter's  work  done  on  a  house  which 
had  been  conveyed  to  llrs.  Sweeney;  and  on  the  trial  he  exhib- 
ited a  deed  of  conveyance  from  one  Ford  to  Mrs.  Sweeney.  A 
verdict  was  rendered  for  the  plaintiff,  upon  which  judgment  was 
given.    Sweeney  and  wife  appealed. 

TF.  Xr.  Underwood,  for  the  appellants. 

By  Oourty  Mabssaix,  0.  J.  If  the  judgment  in  this  case  had 
been  against  the  land  instead  of  the  person  of  Mrs.  Sweeney,  ii 
would  not  have  been  reversible,  although  rendered  in  an  aotioa 
by  ordinary  proceedings  against  herself  and  husband,  and  al- 
though there  was  no  transfer  of  the  case,  as  against  her,  to  the 
equitable  docket.  But  the  deed  referred  to  in  the  pleading  of  the 
plaintiff,  and  exhibited  in  evidence,  conveys  to  her  a  separate  estate 
in  the  land  therein  mentioned.  And  although  she  may  render  thai 
estate  liable  for  her  engagements,  she  can  not  bind  herself  per- 
sonally. She  therefore  was  not  subject  to  a  personal  judgment 
on  the  note  executed  by  her  husband  and  herself.  In  this  case 
the  deed  conveys  the  land  directly  to  the  wife,  yet  as  it  is  ex* 
pressly  for  her  separate  use  and  benefit,  and  not  to  be  liable  in. 
any  way  for  the  debts'  of  her  husband,  there  seems  to  be  still 
some  ground  for  distinguishing  it  from  an  ordinary  conveyance 
to  her  in  fee,  and  for  regarding  it  as  subject  to  her  power  of 
appointment  and  disposition  as  a  separate  estate,  to  which  even 
a  limited  power,  which  under  our  recent  statutes  the  husband 
has  over  the  wife's  land,  does  not  attach.  But  even  if  this  dis- 
tinction be  not  made,  the  statutes  referred  to,  while  they  sub- 
ject the  wife's  land  to  debts  contracted  for  necessaries,  and  evi- 
denced by  writing  signed  by  both  husband  and  wife,  do  not 
make  the  wife  personally  liable,  nor  capacitate  her  to  bind  her- 
self. They  only  capacitate  her  to  bind  her  estate,  and  there 
seems  to  be  no  reason  for  enlarging  the  liability  which  she  may 
thus  create,  or  for  changing  the  mode  of  enforcing  it.  In  any 
view,  therefore,  the  judgment,  so  far  as  she  is  concerned,  should 
only  have  been  against  her  land  for  improvements  on  which 
the  debt  seems  to  have  been  contracted. 

Wherefore  the  judgment  against  her  is  reversed,  and  the 
cause  is  remanded  for  a  judgment  subjecting  her  estate  to  the 
satisfaction  of  the  debt  sued  for,  and  the  costs. 

PiBBOirAL  JnnoifxnTB  AOAXsn  Marstxp  Womxn:  See  the  note  to  Cold- 
wdl  ▼•  WaUer$t  06  Am.  Dec  692,  in  which  this  subject  is  considered  at 
kngth. 
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V 


SiPA&ATB  Estate  of  Marrtid  Woxak,  whsbt  Sqbjbct  to  ran  Ooif- 
moL:  See  Bra^fordy.  Oreemoapt  02  Am.  Deo.  203;  J7arri«  ▼.  Hatrk^  6S  UL 
388y  and  nofcee  to  these  o—ee,  where  prior  ones  in  tide  series  srs  eoUeoted. 


Walkeb  V.  MoEnight. 

[10  B.  Xonos,  MT.] 
BucuTioK  FtAiHTiFV  Who  Aoquirbs  Lsoal  Title  to  Laitd  at  Shebo^ 
Sale  oait  not  be  Cokfbllsd  to  SnsREirDER  and  OomrET  It  to  one 
who  has  the  equitable  right  to  the  land  nnder  a  bond  for  title,  where 
snoh  plaintiff  had  no  notice  of  the  existence  of  the  right  before  he 
obtained  the  title. 

COMFLAIKANT  IN  ChANOBBT  SiTIT  IS  NOT  OOMFBTBNT  WnVESB  in  fSTOr  of 

other  complainants  to  whom  he  has  assigned  his  interest^  he  being  liable 
for  costs  in  the  ev^ent  that  the  suit  does  not  saooeed,  and  therefore  inter- 
ested in  the  resnlt. 

fiBERim'  Sales  bate  been  Held  to  be  Void  Onlt  or  Cases  where 
either  there  was  no  judgment  to  sustain  the  exeoation«  or  where  thji 
oflScer  exceeded  liis  power  by  selling  more  land  than  was  required  for  the 
payment  of  the  amount  due  on  the  execution. 

BHEBurt's  Sale  will  be  Valid,  although  Part  of  Debt  mat  sate  bebu 
Paid,  if  there  be  a  judgment,  and  the  execution  oonfatms  to  it  substan- 
tially, and  if  the  payment  does  not  constitute  a  part  of  the  Judgment,  or 
has  not  been  indorsed  upon  the  execution. 

Shbbiff's  Sale  is  Valid,  where  the  execution  not  having  been  returned, 
the  only  CTidence  of  its  amount,  and  of  the  sum  for  which  the  land  was 
sold,  is  furnished  by  the  sheriff's  deed,  which  does  not  show  that  any 
eredit  was  indorsed  upon  the  execution  therein  recited,  nor  that  the 
sheriff  sold  the  land  for  a  sum  exceeding  the  amount  he  was  authorised 
to  make. 

Staxement  in  Rbtubn  that  Monet  Made  on  Bxboution  was  Paid  to 
Plaintiff  is  not  Competent  Etidenoe  to  proTe  the  fact  or  time  of 
payment,  it  not  being  in  response  to  the  command  of  the  writ. 

KiEUUTiON  Plaintiff,  Pubchasino  Land  at  Sheriff's  Sale,  should  be 
Bboarded  in  Equitt  as  Holding  Title  in  Trust  for  the  benefit  of 
persons  having  an  equitable  right  to  the  land,  to  so  much  of  it  as  was 
not  paid  for  by  the  balance  due  on  the  execution,  where  the  sale  was 
made  for  a  sum  exceeding  the  amount  actually  due  on  the  judgment. 

Bill  in  chanoeiy,  filed  in  1837,  by  Robert  Thurston  and  wife 
and  Mary  S.  Searcy,  against  Virgil  McEnight  and  Ann  0. 
Logan,  to  compel  a  conveyance  of  the  legal  title  to  a  one-serenth 
part  of  a  certain  tract  of  land.  The  bill  alleged  that  in  1821 
John  Logan  had  executed  to  Edmund  Searcy  his  title  bond 
to  the  land  in  question,  which  had  descended  to  him  from  his 
ftkther,  Benjamin  Logan,  and  was  at  the  time  undivided;  that 
Searcy  afterwards  died  without  having  received  a  conveyance. 
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leaTing  Maxia  Seazoy,  who  had  intemiarried  with  Thunton^  and 
Maiy  S.  Seaicy,  aa  his  only  heurs  at  hkw;  that  John  Logan  had 
also  died,  having  appointed  his  wife,  Ann  0.  Logan,  as  his  ez- 
eentrix;  that  MoEnight  had  obtained  a  judgment  against  the 
execntxix  and  heirs  of  John  Logan,  and  had  himself  become 
the  porchaser  at  the  sale  under  ezeontion  of  Logan's  interest  in 
the  land;  and  at  the  time  of  the  sale  MoKnight  had  notice  of 
the  complainants'  claim.  McKnight  in  his  answer  alleged 
that  he  was  the  legal  owner  of  John  Logan's  interest  in  the  land, 
by  Tirtne  of  his  porchase  at  the  execution  sale,  and  his  deed 
from  the  shexiif ;  that  at  the  time  of  his  purchase  he  had  no  no- 
tice of  the  complainants'  claim;  and  that  a  decree  of  partition 
had  been  made  between  the  heirs  of  Benjamin  Logan,  in  the 
fluit  of  Newton  and  wife  against  Benjamin  Logan's  heirs,  and 
that  the  portion  to  which  John  Logan  was  entitled  had  been 
eonyeyed  to  him.  An  amended  bill  was  afterwards  filed  by 
Thurston  alone,  suggesting  the  maniage  of  Mazy  8.  Searqy  to 
Joseph  W.  Walker,  a  division  of  the  estate  of  Edmund  Searqy, 
and  an  assignment  of  the  claim  to  the  land  in  question  to  Walker 
and  wife.  This  amended  bill  was  answered  by  Walker  and  wife 
in  a  cross-bill  against  McKnight  and  Mrs.  Logan.  A  decree 
was  rendered  by  the  circuit  court  directing  McKnight  to  release 
to  Walker  and  wife  all  his  interest  in  the  land  in  controversy,  but 
on  appeal  the  decree  was  reversed  and  the  cause  remanded,  be- 
cause the  heirs  of  John  Logan  had  not  been  made  parties.  On 
final  hearing,  after  the  cross-bill  had  been  amended,  it  was  dis- 
missed, and  Walker  and  wife  appealed.  Certain  fiftcts  developed 
on  the  hearing  appear  in  the  opinion 

Ibrehead  and  Brown,  for  the  appellants. 

James  Sarian  and  J.  B.  Eiubands,  for  the  appellees. 

By  Gourt,  Sempsoh,  J.  There  does  not  seem  to  be  any  valid 
objection  to  the  equitable  right  asserted  by  the  complainants  to 
the  land  in  contest.  The  execution  of  the  bond  by  John  Logan, 
and  of  the  subsequent  agreement  of  1826,  in  which  the  right  of 
Searcy  to  one  undivided  seventh  of  the  land  is  expressly  recog- 
nized, is  fully  established.  The  bond  executed  by  Logan  not 
only  imports  a  consideration,  but  the  bond  on  its  face  states  the 
amount  of  the  consideration  and  admits  its  payment.  There  is 
no  testimony  tending  to  show  that  the  contract  was  subsequently 
rescinded  by  the  parties;  and  the  fact  that  the  bond  was  not 
enzrendered  up  creates  an  opposite  presumption.  The  delay  in 
proeecuting  the  claim  is  accounted  for  hj  the  death  of  Searaj 
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in  1827.  Besides,  his  heirs  may  not  have  been  folly  appiised  of 
their  rights,  or  may  hare  supposed  that,  as  Logan  had  not  made 
a  deed  in  his  life-time,  the  land  was  still  subject  to  sale  for 
the  payment  of  his  debts.  Although,  therefore,  the  claim  waa 
permitted  to  lie  dormant  for  some  ten  or  twelve  years,  yet  it  bad 
not,  in  our  opinion,  been  rendered  unavailable  by  the  mere  lapse- 
of  time,  if  in  other  respects  it  can  be  sustained  against  the  de- 
fendant MoEnight. 

If  MeEnight  has  acquired  the  legal  title  to  the  land,  we  do 
not  think  that  the  complainants  can  compel  him  to  surrender, 
and  convey  it  to  them  on  the  ground  that  he  had  notice,  before 
he  obtained  the  title,  of  the  existence  of  their  equitable  right  to 
it.  He  denies  positively  that  he  had  any  knowledge  or  informa- 
tion on  the  subject,  or  had  ever  heard  of  their  claim.  ThunK 
Ufa  is  the  only  witness  that  proves  notice,  and  he  is  evidently 
interested  in  the  result,  and  therefore  incompetent.  He  is  one 
of  the  original  complainants,  and  therefore  liable  for  the  costa 
of  the  suit  in  the  event  that  the  complainants  do  not  succeed  in 
the  suit.  Besides,  the  release  executed  by  Walker  and  wife  is 
not  executed  in  such  a  manner  as  to  be  obligatory  upon  the 
wife;  and  if  Walker  should  die,  Thurston  would  still  remain 
liable  to  her  for  contribution,  in  the  event  that  she  failed  to  re- 
cover the  land  in  contest. 

Whether  McEnight  has  acquired  the  l^gal  title  depends  upon 
the  validity  of  the  sheriff's  sale ;  for  as  we  have  not  been  furnished 
with  a  copy  of  the  proceedings  in  the  suit  of  Newton  and  wife 
against  Logan's  heirs,  after  the  decree  was  reversed  and  the 
cause  remanded  to  the  circuit  court,  we  can  not  decide  that  he 
obtained  any  title  to  it  by  the  decree  and  proceedings  in  thai 
case. 

The  sale  made  by  the  sheriff  was  valid,  unless  he  exceeded  hia 
authority  in  making  it.  He  acts  under  the  execution  in  his  hands, 
and  from  it  he  derives  his  authority.  If  he  sells  more  land 
than  is  necessary  to  satisfy  the  execution,  he  exceeds  his  power, 
and  the  sale  is  void.  If  there  be  no  judgment,  or  if  the  exe- 
cution vary  substantially  from  the  judgment,  the  sale  will  also 
be  void.  But  if  there  be  a  judgment,  and  the  execution  con- 
forms to  it  substantially,  the  sale  will  be  valid,  although  a  part 
of  the  debt  may  have  been  paid,  provided  the  payment  does  not 
constitute  a  part  of  the  judgment,  or  has  not  been  indorsed 
upon  the  execution. 

An  examination  of  all  the  cases  on  this  subject  will  show  that 
sales  made  by  sherifib  have  only  been  held  to  be  void,  either 
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where  {here  iras  no  judgment  to  Bnstain  the  execution,  or  where 
the  officer  exceeded  hifl  power,  l>7  selling  more  land  than  was 
required  for  the  payment  of  the  amount  due  on  the  execution. 
All  sales  of  lands  made  by  sheriffs  would  be  rendered  xmcertain 
if  the  principle  were  established  that  the  sale  would  be  Toid  if 
any  part  of  the  debt  had  been  paid,  althongh  such  payment  did 
not  appear  upon  the  execution.  No  person  would  be  willing  to 
purchase  at  such  a  sale,  and  the  operation  of  the  rule  would  be 
detrimental  instead  of  adTantageous  to  the  defendant  in  the 
execution. 

The  sale  under  which  McEnight  daims  the  land  is  therefore 
valid,  unless  the  execution  under  which  it  was  made  had  the 
credit  indorsed  on  it,  of  the  amount  made  upon  a  previous  exe- 
cution. The  execution  under  which  the  sale  was  made  has  not 
been  retained,  and  the  transcript  of  the  record  of  the  case  in 
which  it  issued  doee  not  show  whether  or  not  the  credit  was 
indorsed  upon  it.  Nor  does  that  transcript  show  when  the 
preTions  execution  was  retained,  nor  is  there  any  other  evidence 
upon  the  subject,  so  that  we  can  not  say  with  any  certainly  thafc 
it  was  retained  before  the  execution  upon  whidi  the  rule  waa 
made  waa  issued  by  the  clerk.  The  only  evidence  of  the  amount 
of  the  execution,  as  well  as  of  the  sum  for  which  the  land  was 
sold,  ia  furnished  by  the  sheriff's  deed  to  McEnight.  The  ex^ 
Gution  aa  therein  redted  does  not  show  that  any  credit  was 
indorsed  upon  it,  nor  is  there  any  testimony  that  the  sheriff  sold 
the  land  for  a  sum  exceeding  the  amount  he  was  authorized  to 
make  upon  the  execution.  If  the  presumption  that  the  clerk 
did  his  duty  when  he  issued  the  execution  should  prevail,  it 
would  not  avail  anything  in  this  case,  because  a  similar  presump- 
tion arises  in  &vor  of  the  acts  of  the  sheriff.  And  besides,  as 
already  mentioned,  it  is  by  no  means  certain  that  when  the 
second  execution  issued,  the  first  one  had  been  retomed,  although 
we  think  it  is  very  probable  that  it  had  been.    ^ 

It  does  not  appear  whether  the  purchase  by  McEnight  was 
made  in  person  or  by  agent,  nor  do  we  deem  it  very  material, 
because  there  is  no  testimony  that  proves  he  had  any  knowledge 
at  the  time  of  the  sale  that  part  of  the  judgment  had  been  made 
upon  the  previous  execution.  The  statement  made  by  the  officer 
in  his  return  on  the  execution,  that  he  had  paid  the  money  to 
the  plaintiff,  not  being  in  response  to  the  command  of  the  vmt, 
is  not  competent  evidence  to  prove  that  fact.  Besides,  the  state- 
ment itself  does  not  show  when  the  payment  was  made,  and  if 
competent  evidence  of  the  fact  of  payment,  would  not  prove 

AM.  Um.  Voi-  lxx— is 
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that  it  had  been  made  before  the  sale,  unless  it  appeared  that 
the  return  itself  had  been  previously  made. 

The  purchase,  theref  ore,  made  by  MoEnight  can  not  be  deemed 
▼oidy  and  the  sheriff's  deed  must  be  regarded  as  inyesting  him 
with  the  legal  title.  But  the  question  still  occurs,  As  the  sale 
was  made  for  a  sum  exceeding  the  amount  actually  due  to  him 
on  the  judgment,  shall  he  be  permitted  to  hold  the  title  thus 
acquired?  or  will  a  court  of  equity  set  aside  and  vacate  the  sale? 
There  can  be  no  doubt  that  it  might  have  been  quashed  by  the 
court  that  had  the  control  of  the  execution,  and  the  right  to 
regulate  the  proceedings  thereon,  if  a  motion  for  that  purpose 
had  been  made  in  reasonable  time.  But  a  court  of  equity  will 
only  interpose  and  vacate  such  a  sale  upon  the  ground  of 
fraud,  or  some  other  equitable  ground.  In  this  case,  we  think 
that  the  purchaser  should  be  regarded  in  equity  as  holding  the 
title  in  trust  for  the  benefit  of  the  complainants,  to  so  much  of 
the  land  embraced  by  the  purchase  as  was  not  paid  for  by  the 
balance  due  on  the  execution.  The  price  for  which  the  land 
sold  was  one  hundred  and  thirty  dollars.  The  amount  due 
upon  the  execution  was  ninety-six  dollars.  For  thirty-four  one 
hundred  and  thirtieths  of  the  land  purchased  the  purchaser  did 
not  pay  anything.  The  title  to  this  part  of  it  he  should  be  re- 
garded as  holding  in  trust  for  the  benefit  of  the  complainants. 
There  does  not  seem  to  have  been  any  fraud  in  the  transaction, 
nor  is  there  any  other  equitable  ground  upon  which  the  pur- 
chaser ought  to  be  deprived  of  the  whole  benefit  of  his  purchase. 

13ie  land  will  have  to  be  divided,  and  thirty-four  one  hun- 
dred and  thirtieths  of  it  laid  off  and  conveyed  to  the  complain- 
ants. In  making  the  division,  the  part  allotted  to  the  com- 
plainants should  not  include  any  improvements  made  by  Mo- 
Enight, if  the  division  can  be  thus  made  without  doing  injustice 
to  them.  If  a  just  division  can  not  be  made  without  assigning 
to  the  complainants  part  of  the  land  improved  by  McEnight, 
then  an  account  will  have  to  be  taken  of  the  improvements  on 
the  part  so  allotted  to  them,  according  to  equitable  principles. 

Wherefore  the  decree  dismissing  the  complainants'  bill  is 
deemed  erroneous,  and  is  reversed,  and  cause  remanded  for 
further  proceedings,  and  decree  in  conformity  with  this  opinion. 

Ppbcharkr  at  BxxounoH  Salb  whjci'iikb  AmcnsD  bt  Pbiob  Equitt, 
of  which  he  had  no  notice:  See  PM  ▼.  OailmUf  84  Am.  Dec  410|  and  note; 
HaUey  v.  Oldham,  41  Id.  282;  OviaU  v.  Brwm,  46  Id.  589;  and  seeiSMtA  v. 
Painter,  9  Id.  344. 

Poijor  OF  Law  is  to  PBonox  Judicial  Saxjbb:  CarieU  ▼.  ffam^  onl^ 
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p.  134;  and  aee  the  omm  in  tha  note  thanto,  aa  to  whan  a  yirohaag  at  tm 
«zeeati<m  aale  wQl  be  a£Eected  by  irr^golaritiea. 

ExsoDTioN  Sals  oh  SATnnsD  JuBOMDrr  wuruiB  Yaud:  Sea  Bcrm  v. 
McOtkm,  31  Am.  Deo.  6iNS;  Doe  v.  Sn^dert  82  Id.  3I1|  H^fmm  ▼.  Alro- 
Aeefer,  Id.  740;  RmaMT.  Hugmm,  38  Id.  423;  Woodw.  ObMs  88  Id.  fi06l 
and  note;  Jteed  ▼.  Au§M§  Hmr§,  46  Id.  388. 

WizmsB  wHiir  iMooMrafurr  vmwnm  IimonnDt  8aa  Mig$Hif  ▼• 
arm,  65  Am.  Deo.  2ffli  Btmk  qf  UUea  ▼.  Mwuntm,  48  U.  188^  nd 
wliara  tita  prior  oaaaa  an  oolleotad. 


GaMPBSLIi  V.  HniTiMAW. 


[]<  B.  llonoa.  Mt.1 

n  RaspovsiBLB  iKDnriDirAiiLT  to  PuBcnunE  ioe  Aaud 
mittad  by  bim  in  th*«de  of  property,  although  ha  doaa  not  profaaa  to 
aall  the  property  aa  hiiown,  bataotathroaghoat  inhiaoapaaity  aa  agent. 
Aonr  n  hot  Abbolted  ibom  LzABixiTr  fob  MisBBPBnBNTATioH  aa  to 
hie  prindpal'a  title  to  aUyaa,  by  the  mere  fact  that  he  informed  the  por- 
ohaaer  that  hia  prindpal  doriTad  title  under  a  will,  whieh  the  pnrohaaar 
had  aoffldent  time  and  opportan^y  to  examine,  where  the  porohaae  waa 
made  upon  the  faith  of  the  agant'a  reproaentation  that  hia  principal  had 
agood  title,  and  the  repreeentatJoo  waa  ealcnlatad  to  indnoe  belief  and 
pravent  forther  inqoiry. 

T6  COHBTITDTB  FbAOD,  It  D  HOT  OhLT  NbOWHAKT  TBAT  RlTmiaBHTAXIOH 

IHOUIJ)  BB  Uhtbub,  but  alao  that  tha  party  making  it  ahoold  know  it 
to  be  ao  at  the  time  it  waa  made. 

DAMAOn  ABB  BbTITLBD    TO   BB  BbOOTBEBD  IH  ACTION    fOB    F&AUD,  ado- 

qnate  to  the  injury  anstained,  aa  a  general  rale,  If  the  plaintiff  anooeed. 
JIbabubb  of  Daiiaqbs  fob  Fbaudulbht  Rbfbisbktation  that  the  ven- 
dor^a  title  to  alaTea  waa  abaolnte,  when  it  waa  hot  a  life  eatate,  is  the 
difimnoe  in  the  valne  of  the  two  eatatea  at  the  time  of  the  aale;  bot 
aabaaqnent  eventi  and  ciroomatanoea,  oalcnlated  to  aid  in  forming  a  oor- 
reet  eatimate  of  thia  difiarmoe,  and  to  ahow  the  aotnal  extant  of  tha  In* 
jnry  aoatained,  may  be  given  in  evidenoe  for  that  pnrpoae. 

AoEunr  against  John  P.  Oampbell  for  a  fmndulent  xepieeenta- 
iion  made  by  him  as  to  the  title  to  certain  sUves.  Oampbell, 
«8  agent  for  Richard  U.  Buckner,  had  sold  the  sUtos  to  the 
plaintiff,  and  ezeonted  a  bill  of  sale  in  the  name  of  his  prin- 
cipal, purporting  to  conTey  an  absolute  title  to  the  sUtos,  i^hen 
in  fact  the  principal  had  but  a  life  estate  in  them,  under  a  wilL 
Further  &ots  and  the  questions  arising  in  the  case  appear  in 
the  opinion. 

WaUam  W.  Wattaoe  and  Boberi  MoSes,  for  the  appellani. 

L.  W.  Powea,  J.  Hairlaii^  J.  W.  OroebeU^  and  MorOiead  mi 
Brown^  for  the  appellee. 
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By  Court,  Simpson,  J.  Two  questionB  arise  in  this  cose:  1. 
Is  the  appellant  responsible  for  representations  made  by  him  at 
the  time  of  the  sale,  which  he  knew  to  be  untrue,  in  relation  to 
the  title  of  the  slaves  which  he,  as  the  agent  and  attorney  in 
fiict  of  Biohard  U.  Buckner,  sold  to  the  appellee  f  2.  If  the 
purchaser  has  a  right  of  reooveiy  on  account  of  the  alleged 
fraud,  what  is  the  proper  criterion  of  damages? 

An  agent  is  responsible  indiyidually  to  the  purchaser  for  a 
fraud  committed  by  him  in  the  sale  of  properly,  although  he 
does  not  profess  to  sell  the  properly  as  his  own,  but  acts 
throughout  in  his  capacity  as  agent:  Sugden  on  Vendors,  6. 

If  the  agent  represented  to  the  purchaser  that  his  principal 
had  a  good  title  to  the  slaves,  and  the  purchase  was  made  upon 
the  fiuth  of  that  representation,  the  mere  fact  that  the  agent  in- 
formed the  purchaser  that  his  principal  derived  title  to  the 
slaves  under  his  father's  will,  and  that  the  latter,  after  receiving 
this  information,  had  sufficient  time  and  opportunity  to  have 
examined  the  will  himself  before  he  made  the  purdiaae,  wiU 
not  absolve  the  former  from  liafailily  for  the  misrepreeentation. 
When  the  inquiiy  about  the  title  to  the  slaves  was  made  by  the 
purchaser,  if  he  had  been  expressly  referred  to  the  will  for  in- 
formation by  the  agent,  or  if  the  latter  had  expressed  any  doubt 
upon  the  subject,  tiien,  although  he  did  state  that  the  title  was 
good  and  valid,  yet  it  would  have  been  incumbent  on  the  pur- 
chaser, if  the  statement  were  made  in  such  a  manner  as  to  sug- 
gest a  doubt  about  the  title,  to  have  investigated  the  subject 
himself;  and  if  he  had  failed  to  do  so,  the  mistake  he  labored 
under  in  relation  to  the  title  would  have  been  the  result  of  his 
own  negligence,  and  he  would  have  had  no  redress  against  the 
agent  for  any  injury  he  sustained  in  consequence  of  it.  But  if 
the  representations  were  such  as  were  calculated  to  induce  the 
purchaser  to  believe  that  the  title  was  valid,  and  really  to  pre- 
vent him  from  instituting  any  further  inquiry  in  relation  to 
it,  and  he  made  the  purdiase  relying  upon  the  information  on 
the  subject  that  he  received  from  the  agent,  then  the  latter 
would  be  responsible  for  the  fraud,  if  one  was  committed  b^ 
him,  althongh  he  did  state  that  his  principal  derived  titie  to  the 
slaves  under  the  will  of  his  father. 

The  information  given  by  the  agent  to  the  purchaser,  that  he 
was  himsfllf  one  of  the  trustees  named  in  the  will,  and  oon- 
sequentiy  that  there  would  be  no  difficulty  in  making  him  a 
good  title  to  the  slaves,  although  it  suggested  the  existence  of  a 
trust,  yet  it  at  the  same  conveyed  the  impression  that  the  will 
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aathozized  Uie  sale  to  be  made;  and  as  the  ag«mt  lepresented 
himself  as  one  of  the  trosiees,  and  stated  that  a  good  title  would 
be  made  to  the  pniohaser,  this  representation,  inasmuch  as  it 
showed  that  he  was  well  acquainted  with  the  contents  of  the 
will,  and  the  nature  of  the  titie  to  the  slaves  which  his  principal 
deriyed  under  it,  instead  of  diminishing  was  calculated  to  in- 
crease the  confidence  of  the  purchaser,  in  the  information  im- 
parted to  him  on  this  subject  by  the  agent. 

The  argument,  therefore,  that  this  information,  being  suffi- 
cient to  put  the  purchaser  upon  an  inquiry,  was  constructive 
notice  to  him  of  the  contents  of  the  will,  and  all  the  trusts  and 
limitations  ozeaied  by  it,  and  that  consequentiy  he  must  be  re- 
garded as  being  aware  of  the  fidsity  of  the  representation  at  the 
time  he  made  the  purchase,  is  entirely  fallacious,  and  the  doc- 
trine contended  for  is  inapplicable  to  the  facts  of  this  case. 
The  information,  in  the  manner  in  which  it  was  communicated, 
was  calenlaied  to  suppress  instead  of  to  excite  inquiry  on  the 
subject.  The  purchaser  did  not  place  more  confidence  in  the 
repreeentation  than  a  man  of  ordinary  prudence  and  drcum- 
speotion  would  haye  done  under  the  same  droumstances.  It 
was  calculated  to  midead  and  deceive  him,  and  although,  by  re- 
sorting to  an  eauunination  of  the  will,  he  could  have  had  the  full 
means  of  detecting  the  fraud  and  ascertaining  the  truth,  yet 
when  he  was  prevented  from  doing  this,  by  the  character  of  the 
representation  itself,  it  can  not  be  said  with  any  degree  of  pro- 
priety that  the  deception  under  which  he  labored  was  the  result 
id  his  own  negligence. 

1.  To  constitute  baud,  however,  it  is  not  only  necessary  that 
the  repreeentation  should  be  untrue,  but  also  that  the  party 
making  it  should  know  it  to  be  so  at  the  time  it  was  made.  If, 
{hen,  the  agent,  when  he  sold  the  slaves,  actually  beUeved  that 
liis  principal  had  an  absolute  titie  to  them,  and  that  the  sale 
would  pass  a  good  titie  to  the  purchaser,  his  representation  to 
that  effect,  although  untrue,  yet  having  been  made  in  good  faith, 
would  not  amount  to  a  fraud,  or  subject  him  to  any  responsi- 
bOiij  to  the  purchaser.  The  legal  effiBct  of  the  devise  of  the 
slaves  depended  upon  the  construction  of  the  will;  and  if  the 
agent  honestiy  believed  the  representation  he  made  in  regard  to 
the  titie  to  be  true,  he  could  not  have  made  it  for  the  purpose  of 
deceiving  or  defrauding  the  pudhaser.  But  this  was  a  matter 
of  fact  for  the  jury  to  determine,  and  as  the  will  only  vests  in 
{he  devisee  a  life  estate  to  the  slaves,  it  devolved  upon  the  agent 
to  prove  that  he  gave  a  diffleient  construction  to  it,  and  in  &ot 


19S  Campbell  v.  Hillman.  [KcDtucky^ 

believed  that  it  conferred  upon  the  devisee  an  absolute  title  to 
them,  and  not  a  life  estate  merely. 

2.  In  an  action  for  a  fraud,  if  the  plaintiff  succeed,  he  is  en- 
titled, as  a  general  rule,  to  recover  damages  adequate  to  the 
injury  he  has  sustained.  The  criterion  by  which  the  extent  of 
the  injury,  in  a  case  like  the  present,  should  be  ascertained  and 
determined  is  perfectly  obvious.  The  difference  between  the 
value  of  the  estate  which  he  purchased  and  the  one  that  h» 
actually  acquired  in  the  slaves  would  ordinarily  constitute  the 
only  standard  by  which  the  injury  he  sustained  could  be  esti- 
mated; and  if  nothing  had  occurred  subsequent  to  the  purohase- 
which  tended  to  demonstrate  that  justice  would  not  be  fully 
attained  by  estimating  that  difference  by  reference  to  the  actual 
condition  of  things  at  the  time  of  the  sale,  then  this  mode  of 
estimating  it  should  be  resorted  to. 

But  it  is  evident  that  cases  might  arise  in  which  this  mode- 
of  ascertaining  the  difference  in  the  value  of  the  two  estates, 
and  thereby  determining  the  extent  of  the  injury  sustained^ 
might  work  manifest  injustice.  To  illustrate  tbis  propoBition, 
let  us  suppose  thecaseof  a  sale  of  a  male  slave,  where  the  owner  of 
the  life  estate  and  the  slave  sold  are  about  of  the  same  age,  and 
the  life  estate,  according  to  all  human  probabiliiy,  will  continue* 
during  the  life-time  of  the  slave,  yet  nevertheless  the  tenant  for 
life  should  die  shortly  after  the  sale  was  made.  The  purchaser 
would  sustain  by  the  baud  an  injury  almost  equal  to  the  full 
value  of  the  slave;  and  yet,  if  the  difference  in  the  value  of  the- 
two  estates,  to  be  determined  by  reference  to  the  condition  of 
things  at  the  time  of  the  sale,  constitutes  the  criterion  by  which 
the  extent  of  the  injury  must  be  regulated  and  governed,  the 
damages  recovered  would  famish  very  inadequate  redress  for 
the  injury  actually  sustained.  It  may  be  said,  however,  that  to- 
permit  in  such  a  case  a  recovery  by  the  purchaser,  to  the  full  ex- 
tent of  the  injury  he  has  sustained,  would  be  doing  injustice  to  the 
owner  of  the  life  estate,  who  could  have  sold  his  interest  in  the 
slave  for  its  value  at  the  time  of  the  sale.  But  there  is  a  wide- 
difEBrence  between  the  purchase  of  a  life  interest  and  the  pur- 
chase of  an  absolute  estate  in  a  slave.  The  purchaser  of  the 
former,  by  the  very  nature  of  his  purchase,  agrees  to  risk  both 
the  life  of  the  vendor  and  the  life  of  the  slave;  the  purchaser 
of  the  latter  agrees  to  risk  the  life  of  the  slave  only.  He  might 
not  have  been  willing  to  have  incurred  the  double  risk,  and 
might  have  refused  to  purchase  a  bare  life  estate.  The  law  will 
not  compel  him  to  accept  and  pay  for  an  estate  which  he  did 
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not  oontiBot  for  or  pnrohase,  bat  gires  him  indemnily  for  the 
injmy  he  has  actoally  sostained  in  oonseqnence  of  haying  ao* 
qniied  a  less  estate  than  that  which  was  pnrohased  by  him 

According  to  the  nature  of  the  thing  contracted  for,  the  pur- 
chaser,  however,  agrees  to  incnr  the  risk  of  the  life  of  the  sUye, 
and  if  the  slaye  should  die  before  the  termination  of  the  life 
estate,  the  injury  he  would  actoally  sustain  by  the  band  would 
be  merely  nominal,  because  the  loss  wonid  not  be  occasioned  by 
his  foilnre  to  acquire  an  absolute  title  to  the  slave,  but  would 
be  the  result  of  a  risk  growing  out  of  the  nature  of  the  prop- 
erfy,  and  which  eveiy  purchaser  of  such  properly  necessarily 


It  is  thus  fuUy  demonstrated  that  the  difference  in  the  value 
of  the  two  estates,  without  any  reference  to  subsequent  events, 
would  in  some  cases  fail  to  famish  the  purchaser  with  anything 
like  adequate  redress  for  the  injury  which  he  had  sustained  by 
the  wrong;  whilst  in  other  cases  it  would  greatly  exceed  the  ex- 
tent of  such  injury.  "Where,  then,  any  subsequent  events  have 
occurred,  previous  to  the  time  of  the  trial,  which  will  aid  in 
forming  a  correct  estimate  of  the  difference  in  the  value  of  the 
two  estates  at  the  time  of  the  sale,  and  thereby  tend  to  manifest 
the  actual  extent  of  the  injury  the  purchaser  has  sustained, 
they  may  be  relied  upon  for  that  purpose.  If,  however,  the 
condition  of  things  remains  as  it  was  when  the  sale  was  made, 
then  from  necessity  the  difference  in  the  value  of  the  two  es- 
tates at  the  time  of  the  sale,  estimated  according  to  all  the 
usual  probabilities,  is  the  only  criterion  that  can  be  adopted  in 
order  to  determine  the  extent  of  the  injury  the  purchaser  ha$ 
sustained.  But  as  such  estimates,  depending  as  they  must  upon 
mere  conjecture  with  respect  to  future  events,  are  from  their 
very  nature  uncertain,  they  should  not  be  relied  upon  when 
the  events  upon  which  they  essentially  depend,  instead  of  being 
matters  of  conjecture  merely,  have  actually  occurred  and  be- 
come known  and  certain.  So  far  as  anything  has  happened,  or 
any  change  in  the  condition  of  things  has  occurred,  since  the 
sale,  which  has  a  bearing  upon  the  relative  value  of  the  two 
estates  at  that  time,  and  which,  if  known,  would  have  aided  in 
forming  a  correct  estimate  of  such  value,  if  made  at  the  time  of 
the  sale,  should  be  considered  by  the  jury  in  determining  the 
amount  of  damages  to  which  the  purchaser  is  entitled. 

The  just  operation  of  this  principle  is  exemplified  by  its  appli- 
cation to  the  facts  and  circumstances  of  the  present  case.  The 
cwner  of  the  life  estate  whose  life  was  considered  so  precarious 
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at  the  time  of  the  sale,  on  account  of  his  bad  health,  that  its 
probable  duration  was  estimated  at  about  two  years  or  a  little  up- 
wards, was  still  Hying  when  the  suit  was  tried,  although  more  than 
seven  years  had  then  elapsed  from  the  time  the  purchase  was 
made;  and  his  health  had  so  improved  as  to  justify  the  belief  that 
he  might  still  live  for  several  years  longer.  Besides,  one  of  the 
daves  had  died  in  the  mean  time,  and  to  that  extent  no  substan- 
tial injury  had  occurred  or  could  arise  to  the  purchaser,  in  con- 
aequence  of  the  difference  in  the  value  of  the  two  estates,  because 
the  estate  which  he  acquired  by  his  purchase  did  not  terminate 
during  the  life-time  of  the  slave. 

If,  therefore,  the  measure  of  compensation  for  the  wrong  was 
made  to  depend  upon  the  apparent  difference  in  the  value  of  the 
two  estates,  to  be  estimated  according  to  the  existing  condition 
of  things  at  the  time  of  the  sale,  without  any  reference  to  sub- 
sequent events,  it  is  perfectly  evident  that  the  damages  to  which 
ihe  purchaser  would  be  entitled  under  the  operation  of  such  a 
rule  would  greatly  exceed  in  the  present  case  the  actual  injury 
he  has  sustained.  His  right  of  recovery  must  be  restricted  to 
legal  compensation  for  the  loss  actually  resulting,  and  not  for 
ihat  which  might  have  resulted,  from  the  wrong  inflicted  on  him. 
So  far  as  the  means  for  the  ascertainment  of  this  loss  have  been 
furnished  by  events  occurring  subsequent  to  the  sale,  they  should 
be  relied  on  for  the  purpose,  and  probability  and  conjecture 
should  only  be  resorted  to  when  all  other  more  certain  means 
Cul  or  are  exhausted. 

The  difference  in  the  value  of  the  two  estates  at  the  time  of 
tbe  sale  constitutes,  therefore,  the  measure  of  damages  in  this 
oase.  But  subsequent  events  and  circumstances,  which  from 
their  very  nature  are  calculated  to  aid  in  estimating  this  differ- 
ence, and  which  render  certain  some  important  element  in  the 
estimate  upon  which  it  is  predicated,  and  without  which  it 
would  be  uncertain  and  merely  conjectual,  may  be  resorted  to 
and  proved  for  that  purpose.  The  circuit  court  refused  to  per- 
mit the  defendant  to  avail  himself  of  any  of  the  events  referred 
to  which  occurred  after  the  sale,  and  excluded  all  the  testi- 
mony which  was  offered  by  him  for  that  purpose. 

The  inquiry  before  the  jury  was  confined  to  the  difference  in 
the  value  of  the  two  estates,  when  estimated  according  to  the 
aotoal  state  of  things  at  the  time  of  the  sale,  and  thus,  in  effect, 
making  that  difference  the  measure  of  damages.  .  The  decisions 
given  by  the  circuit  court  in  the  progress  of  the  trial,  with  re- 
spect to  the  testimony  relating  to  the  measure  of  damages,  were 
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ineopMBtent  with  the  prindpleB  of  tluB  opinion,  uid  are  deemed 
erroneous. 

Wherefore  the  judgment  is  reversed  and  canae  remanded  for 
a  new  ixial,  and  for  farther  proceedings  consistent  with  this 
opinion. 

AGmroT  D  Ke  Bsoubb  iob  WmkVDi  Seed  ▼.  Petenom^  91  Hi  S97,  dting 
the  prinoipal  oms.  And  m  to  an  agent'i  liability  for  torta  In  gMMval,  tee 
Lee  ▼.  Maikewe,  44  Am.  Deo.  406;  Jokwm  ▼.  Awto-,  00  IdL  4ie. 

SooimE  »  Bbsxstul  Buoairv  ov  Fbaud  at  Law:  Fooke  ▼.  Wofiee^ 
25Am.I>ea64;JliBerT.J7oiwa»a2Id.88;  TrymY.  IFUMNorrt,  8S U.  838. 

MsASUBB  ov  Damaou  dt  VkADD  IN  Salbb  ot  Bbal  OB  PnsovAL  PBor- 
•btt:  See  MemU'w.  CoUm,  7  Am.  Deo.  890;  Toa  49|m t.  AvrteiH  40 U. 
Hi;  AteT.  Wme^  45  Id.  814,  and  nole^ 
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FIfeb  t;.  Habdbbit. 

(•  LoDBiAnL  AnratAi*  in.] 

IhamnamiK  n  aousbt  Vaudtty  ov  Dud  Whiob 

iBTBRLDfXATnnf  OK  1X8  Facb;  bnt  this  is  not »  pnnuiiptioB  /Mf  si  4i 
Jmn:  it  yields  to  contnury  proof,  and  ev«n  to  ooDenrTont  dieoiiistMiosit 
whioh  oreate  a  strong  presnmption  that  the  interlinaatlnn  was  mttds  bo* 
lors  the  ezeoation  and  deUTsry  of  the  deed. 

AmAL  from  the  district  ooort  of  the  pariah  of  Eaat  lUidaiUk 
The  &ot8  are  stated  in  the  opinion. 

JfiiM  and  Mefrich^  for  Uie  plaintilt 

WvrUer  and  Murrt  for  the  defendants. 

By  Oonrt^  BuoEAHAVy  J,  This  ease  comes  up  upon  a  bill  of 
exceptions  to  the  admission  of  a  deed  in  eridenoe  without  a 
material  interlineation  on  the  face  of  the  deed  being  accounted 
for.  In  the  bill  of  exceptions  it  is  stated:  ''The  court,  how- 
erer,  being  of  a  di&rent  opinion,  permitted  the  document  to 
go  in  eTidence/' 

From  this,  together  with  the  certificate  of  the  derk  of  the 
deed  being  offered  in  connection  with  certain  depositions,  we 
may  infer  that  the  court  considered  that  the  testimony  offered 
with  the  deed  accounted  for  the  interlineation;  and  we  can  not 
say  that  the  court  erred.  The  deed  in  question  bears  date  the 
twenly-first  of  March,  1881.  Appended  to  it  is  the  certificate 
of  a  justice  of  the  peace  of  Adams  county,  Mississippi  (where 
the  deed  was  made),  that  it  was  acknowledged  before  him  on 
the  tweniy-first  of  March,  1881,  being  the  day  of  its  date.   Also 
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ihe  oertiflcate  of  the  keeper  of  the  records  (oonnly  dierk)  of 
Adams  cotiniy  that  the  deed,  as  it  now  appears,  was  deposited 
with  him  for  record  on  the  same  day,  twenty-first  of  March,  1881. 
The  justice  of  the  peace  before  whom  the  deed  was  acknowledged^ 
James  Carson,  has  also  been  examined  as  a  witness  in  this  cause, 
and  having  examined  the  original  docnment,  declares  that  the 
same  was  exeoated  in  his  presence  on  the  twenty-first  of  March, 
1881.  This  witness  was  cross-examined  by  the  defendant,  bat  hia 
attention  was  not  called  by  the  cross-interrogatories  to  the  inter- 
lineation of  the  words  "and  separate''  in  the  deed;  which  is 
probably  the  reason  that  he  says  nothing  about  that  interline- 
ation, although  the  original  deed  was  before  him,  while  giving 
his  eridence.  We  understand  this  witness  to  testify  to  the  exe- 
cution of  the  deed  as  it  now  appears — ^with  the  interlineation. 
This  conclusion  is  certainly  rather  a  matter  of  inference;  but  aa 
inference  which  is  strongly  fayored  by  the  internal  evidence  of 
the  document  itself,  which  comes  up  with  the  record.  The  in- 
terlineation is  manifestly  in  the  same  handwriting  aa  the  rest  of 
the  deed,  and  written  irith  the  same  ink. 

In  the  case  of  MarrV  Lenn  y.  Timdifni,  1  Dall.  67,  it  was 
held  that  the  presumption  is  that  an  interlineation  in  a  deed 
was  made  after  its  execution,  unless  otherwise  proved.  And  in 
Prevo9iy.  GratM.lTeL  0. 0.869,  Judge  Washington  said:  '^Ifind 
upon  the  face  of  the  account  a  material  erasure  and  interline* 
ation,  uneiqplained  by  any  evidence  whatever  tending  to  show 
at  what  time  they  were  made.  These  of  themselves  would  be 
sufS.cient,  upon  the  plea  of  turn  eii/acium  to  a  deed,  to  avoid  it. 
The  presumption  in  such  case  is  that  the  alteration  was  made 
after  the  execution  of  the  deed."  See  also  Prevost  v.  OraU^  6 
Wheat.  602;  Heffelfinger  t.  SchuJiM^  16  Serg.  &  B.  46.  The  rule 
of  the  civil  law  seems  to  be  that  writings  erased  or  interlined 
are  presumed  to  be  false:  See  Febriro,  pt.  2,  b.  8,  c.  1,  No.  841. 
And  this  rule  is  declared  by  Judge  Matthews,  in  MoMioken  v. 
Beaiuihatmipt  2  La.  292,  in  quoting  the  authority  referred  to  by 
Febriro,  to  be  in  conformity  with  the  law  merchant,  and  with 
the  jurisprudence  of  the  otiier  states.  The  rule  is  stated  by 
the  learned  judge  to  be  subject  to  exceptions  and  limitations; 
and  in  FUkher  v.  OaicdieT^  4  Id.  268,  it  is  said  by  Judge  Martin 
that  when  the  alteration  or  interlineation  is  in  an  important  part 
of  the  instrument,  evidence  to  support  it  should  be  given. 

From  these  authorities  it  results  that  the  presumption  is 
against  ihe  validity  of  a  deed  which  presents  on  its  face  a  ma- 
terial interlineation;  but  that  this  is  not  a  presumption  iwnM  et 
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de  Jure.  It  yields  to  oontnuy  proof,  and  even  to  concurrent 
circumstances  which  create  a  strong  presumption  that  the  inter- 
lineation was  made  before  the  execution  and  delivery  of  the 
deed.  Now,  it  can  not  be  denied  that  the  interlineation  in 
the  case  at  bar  was  a  material  one;  but  the  deed  was  not  pre- 
sented without  accompanying  proof  tending  to  do  away  with 
the  presumption  that  it  had  been  altered  after  its  execution; 
and  we  think  that  under  the  circumstances  the  paper  was  prop- 
erly allowed  to  go  to  the  jury,  and  the  fact  of  the  time  when 
the  interlineation  was  made  submitted  to  their  decision.  .  That 
fact  has  been  found  for  the  plaintiff  by  the  verdict;  which  seems 
to  be  warranted  by  the  evidence  before  the  jury. 

On  the  subject  of  interest  as  between  the  defendant  and  war- 
rantor, we  do  not  think  the  defendant  has  any  cause  to  oom* 
plain  of  the  judgment  appealed  from. 

Judgment  affirmed,  with  costs. 

IVTBBUKXATIOXB,  ErASUBSI,  OB  AunBAnOHB  DT   DuDS  MB   AnWOTOtQ 

TmBzaVAUDiTT;  See  Woott^r.Cknukmt,  4  Am.  Dee.  246;  Eatekr.ffatdk^^ 
Id.  67;  Dmy.  Wright  11  Id.  546;  Ooo^MI v.  McA^Uhir,  Id.  788;  Jaehomr. 
Otbom^  20  Id.  648;  Letcher  v.  Batee^  22  Id.  82;  Vmtmien  v.  Hornbeek,  26  U 
608;i?eailv.  (Vomer, 84 Id. 204;  Dooit v.  iWer, 86 Id. 884;  AmboH  v.  Aw* 
foa,  44  Id.  621;  WaOaoe  v.  Haanmdad^  68  Id.  608. 


SoHNEmsaEt  t;.  Goobjujol 

•    (9  Lomtau  AxHVAL,  Ml.] 

HocABUii  Paonsss  of  Fobxiov  Bnxs  abb  Rubivid  ih  Bvidbbub  at 
aukiiig  proof  of  themaelveB,  and  billt  drawn  from  one  state  on  aaotiier 
are  regarded  aa  foreign  tkOla  to  this  extent;  bnt  beyond  this  the  aoto  of 
foreign  notaries  or  of  notaries  of  other  states  are  not  admiasihle  in  oyI- 
denoe  without  proof  of  the  signatures  and  oapadty  of  the  notaries. 

HoxiCB  vo  Pabtibb  SoiroBT  TO  BB  Gbabobd  as  Dbawbbs  akd  Indobskbs 
OF  Bills  warn  bb  Pbovbd  like  all  other  fseto;  and  the  Louisiana  statute 
of  1827,  which  makes  the  oertifloates  of  notice  by  notaries  in  Tionisiana 
oompetont  evidence  of  such  notice,  has  no  effect  beryond  such  instmmenta 
executed  witUn  that  state^  and  by  oflBcers  whose  aoto  are  thus  olothed 
by  law  with  the  authority  of  authentio  evidenoe. 

AmuL  from  the  first  district  court  of  New  Qdeens.    The 
facts  are  stated  in  the  opinion. 

Drfoiwr  and  Preaux,  for  the  plaintiff. 

Clarke  and  Bayne,  for  the  defendant. 

By  Oonrt,  Oodbn,  J.    The  certificate  of  the  notary  who  pro- 
tested the  bills  on  which  the  defendants  are  sued  as  indonnni 
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ma  the  only  eyidenoe  offered  to  pioTe  notice  of  the  dishonov 
f»f  the  bills.  The  eridenoe  was  objected  to,  and  we  think  onght 
$o  haTe  been  rejected.  Notarial  protests  of  foreign  bills  of 
^oohange  haTe  always  been  receiTed  in  evidence  as  making 
^roof  of  themselTes  according  to  the  custom  of  merchants;  bat 
the  acts  of  foreign  notaries,  or  of  notaries  of  other  states  of  the 
Union,  beyond  that  exception,  are  not  admissible  in  eridence 
without  proof  of  the  signatare  and  capadtgr  of  each  notary  or 
other,  public  officer:  Waldnm  t.  Hhirpin,  16  La.  663  [86  Am. 
Dee.  aiO];  Borine  t.  Bamuibd,  6  Bob.  (La.)  164. 

Bills  drawn  from  one  state  of  the  Union  on  another  are  now 
regarded  as  foreign  bills,  so  far  as  to  give  credit  to  the  protests 
made  by  notaries  in  other  states,  and  render  them  admissible 
without  farther  proof  in  our  courts;  but  notice  to  parties  sought 
to  be  charged  as  drawers  or  indorsers  must  be  proved  like  all 
other  facts;  and  the  statute  of  1827,  which  makes  the  certificates 
of  notice  Yfj  notaries  in  this  state  competent  evidence  of  such 
notice,  has  no  efiEect  beyond  such  instruments  executed  within 
the  state,  and  by  public  oBicesiB  whose  acts  are  thus  dothed 
hy  law  with  the  authorily  of  authentic  evidence. 

There  being  no  other  proof  of  service  of  notice  of  pcotest^ 
the  plaintiff 's  case  is  not  made  out. 

The  judgment  of  the  court  below  is  therefore  aillrmedj  with 


Fftonis:  8m  a  foil  liiiwicn  of  this  Mibjset  ia  tha  wMUJkifH  v. 
Bkkard,4ZAm.  Deo.  218. 

Bnxs  DmAWH  ibom  Ora  Sxah  oh  ABOfmca  laa  Voasmi  Bai%  ie» 
q[iiJiiaf  pEOtHts  Hota  to  Dspri^  v.  iUdhard;  48  Am.  Deo.  218. 


GOODLOB  t;.  B00BB& 


IS  EamuKD  to  Bbootek  Daxaoib  loa  horn  or  Oaor  isa 
Bxs&A  Waoib  Pazb,  in  oooaeqaenoe  of  the  delay  throai^  tlM  fiMilt  of 
the  tnaiwifaotorera,  bat  withont  aoy  bad  faith  or  fraud  00  their  part^  in 
putting  in  operatioii  a  eiigar-mill  and  eteam-engine,  which  the  mannfao- 
tmen  nndertook  to  boild  and  pat  ap  00  the  plantation  of  the  planter 
wtthin  a  oertain  time,  where  it  ia  evident  that  it  entered  into  the  oon* 
temptation  of  the  partiee  that  the  mill  and  engiiie  were  to  grind  a  oertils 
oropof  engar-oane. 

ArsKAL  from  the  district  court  of  the  parish  of  St.  Landry. 
Aetion  upon  a  contract  to  recover  the  price  of  a  sugar-mill  and 
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fiteam-6iiguie  Bold  to  the  defendant.    The  qpinion  states  the 
laots. 


21  H.  Leuris,  for  the 

StoaifBe  and  Moore^  and  DuprS  and  Eing^  for  the  defendant. 

By  Ooorty  BuoHAKiLNy  J.  Theeontmctof  plaintiffii  wastobnild 
and  pat  in  operation  on  the  plantation  of  defendant  a  sogar- 
mill  and  steam-engine.  The  oontract  was  made  on  the  eighth 
of  Jannazy,  1849,  and  the  plaintifb  agreed  to  deliyer  the  mill 
and  engine  at  the  Plaquemines  landixig  on  or  before  the  eigh- 
teenth of  June,  1849.  On  his  part,  the  defendant  bound  him- 
self to  haul  the  said  machinezy  to  his  sogar-honse;  to  famish 
the  necessary  briGk-work  and  timber  for  patting  up  said  mo- 
ehineiy,  and  a  suitable  number  of  hands  to  assist  in  putting  up 
the  same,  within  thirty  days  from  the  deUyeiy  of  the  same  at 
Plaquemines. 

The  law  of  Louisiana  on  the  measure  of  damages  for  the  in* 
execution  of  contracts  is  found  in  articles  1928,  2291, 2295,  and 
following,  of  the  civil  code.  ^^Evezy  person  is  responsible 
for  the  damage  he  occasions,  not  merely  by  his  act,  but  by  his 
negUgenoe,  his  imprudence,  or  his  want  of  skill:"  Art  2296. 
<<  When  the  object  of  the  contract  is  anything  but  the  payment 
of  money,  the  damages  due  to  the  creditor  for  its  breach  are  the 
amount  of  the  loss  he  has  sustained  and  the  profit  of  which  he 
has  been  depziyed,  under  the  following  exceptions  and  modifi- 
cations: 1.  When  the  debtor  has  been  guiliy  of  no  fraud  or  bad 
faith,  he  is  liable  only  for  such  damages  as  were  contemplated, 
or  may  reasonably  be  supposed  to  haye  entered  into  the  contem- 
plation of  the  parties  at  the  time  of  the  contract:"  Art.  1928. 

It  appears  to  us  evident  that  it  entered  into  the  contemplation 
of  the  plaintiffs  as  well  as  of  the  defendant,  that  the  sugar-mill 
and  steam-engine  in  question  were  to  grind  the  crop  of  sugar- 
cane of  1849,  on  the  defendant's  plantation.  The  plaintifls  were 
extensive  manufacturers  of  these  articles  in  Oinciimati  for  the 
Louisiana  market,  and  the  contract  was  made  by  James  Goodloe, 
in  person,  on  a  plantation  in  Opelousas. 

This  being  conceded,  it  follows  that  the  parties  must  have 
contemplated  that  the  making  of  the  crop  of  1849  might  be 
delayed  or  frustrated  by  a  failure  to  fulfill  the  oontract,  the 
damage  therefrom  resulting  might,  therefore,  amount  to  the 
total  loss  of  the  crop  or  to  a  partial  loss.  For  such  loss  we 
oonsider  the  plaintiffs  under  their  contract  would  be  liable^ 
according  to  the  law  cited. 
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this  law  to  the  faofai  of  this  oaae,  we  find  it  in  pioof : 
1.  That  plaintifb  were  guilty  of  negligence  in  exeoating  their 
'oontzact  hj  making  a  right-hand  engine  instead  of  a  left-hand 
•engine,  wUch  their  written  contract  called  for;  2.  That  thej 
failed  to  execute  their  contnot,  in  this,  that  the  caatinga  had 
defects  which  caused  their  breakage  when  the  mill  was  pnt  in 
•openition;  8.  That  the  plaintiflb  were  gniliy  of  want  of  skill  in 
patting  up  the  sugar-mill  oat  of  line,  by  which  it  was  strained 
and  broken;  4.  Thai  the  alterations  and  repairs  neceassxy  for 
changing  the  engine  from  right  hand  to  left  hand,  and  for  rs- 
]iairing  the  breakage,  etc.,  cansed  a  delay  of  twenly-one  days  in 
the  grindixig  of  defendant's  crop;  6.  That  defendant  was  com- 
pelled to  windrow  his  crop  to  presenre  it  from  the  frost,  "bj 
reason  of  the  above  delay,  occasioning  a  deficiency  of  sogar 
•estimated  by  witnesseaat  from  ten  to  forty  per  cent  of  the  crop: 
-6.  That  defendant  paid,  in  consequence  of  the  delay,  twenfy* 
one  days'  extra  wages  of  six  hired  hands,  at  one  dollar  per  day 
•each,  as  well  as  extra  time  of  an  engineer. 

Under  the  law  and  the  eridence,  we  consider  the  defendant 
-entitled  to  recoTer  damages  for  his  loss  of  crop  and  extra  wages 
paid,  in  consequence  of  the  delay  for  alterations  and  repairs  in 
putting  the  Bogar-mill  and  steam-engine  in  operation;  said  de- 
lay being  caused  fay  plaintifb*  &ult,  and  fay  their  failure  to  exe- 
-eate  their  contract. 

The  measure  of  damages  for  the  inexecution  of  oontncta, 
-as  we  haTC  seen  by  article  1928  of  the  Tionisiana  code,  is  the 
«monnt  of  loss  sustained  by  the  obligee,  and  profit  of  which  he 
has  been  deprived,  subject  to  the  modification  that  when  there 
is  no  bad  faith  or  fraud  the  obligor  is  liable  only  for  damages 
ihat  may  reasonably  be  supposed  to  haye  been  contemplated  by 
the  parties  at  the  time  of  the  contract 

The  rule  with  its  modification  is  taken  verbaHm  from  thei 
•code  Napoleon,  arts.  1149,  1150.  And  those  articles  of  the 
French  code,  in  turn,  were  borrowed  from  Pothier  on  Obliga- 
tions,  Nos.  169, 160.  It  must  not  be  supposed,  however,  that 
Pothier  was  the  author  of  the  rule.  He  tells  us  himself  that  it 
is  as  old  as  the  Boman  law,  and  gives  us  the  text  of  the  Pan- 
-dects  in  which  it  was  expressed.  It  is  known  to  American  jurists 
by  the  name  of  consequential  damages;  and  those  are  distin- 
g^uished  into  proximate  and  remote.  Mr.  Sedgwick,  in  the 
third  chapter  of  his  treatise  on  the  measure  of  damages,  has 
-collected  authorities  on  this  subject  from  many  different  quar- 
ters.   From  his  researches  it  appears  that  the  doctrine  of  tha 
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ciTil  and  oommon  law  is  not  materially  diflbrent  In  the  caBa- 
of  Armstrong  t.  Percy,  5  Wend.  536,  the  language  of  the  an- 
preme  ooort  of  New  York  was  as  follows:  "  Consequential  dam- 
ages may  naturally  arise  from  the  mere  breach  of  the  contraet,. 
but  they  often  depend  on  the  peculiar  circumstances  of  the  case. 
Such  are  allowed  without  being  stated  in  the  pleadings  as  are 
the  fair,  legal,  and  natural  result  of  the  breach  of  the  defendant* s- 
agreement;  if  they  do  not  thus  result,  the  jury  can  not  allow 
them,  unless  they  are  stated  in  the  declaration  and  established 
by  proof."  And  in  2  Greenl.  Et.  210,  it  is  said:  ''The  dann 
age  to  be  recovered  must  always  be  the  natural  and  proximate- 
consequence  of  the  act  complained  of/' 

It  seems  to  us  that  the  loss  of  the  defendant's  crop,  and  the- 
extra  wages  of  hands  hired  by  him,  were,  in  the  language  of 
these  authors,  the  natural  and  proximate  results  of  the  faOure^ 
of  plaintiffs  to  comply  with  their  obligation;  or  as  an  authority 
from  the  Scottish  law,  cited  by  Sedgwick,  expresses  it,  a  cer- 
tain  resulting  damage:  Eaine's  Principles  of  Equity,  b.  1,  p. 
1,  c.  1,  sec.  6. 

Our  own  reports  contain  a  case  where  the  facts  were  pre- 
cisely similar  to  the  present  one,  with  the  exception  that  the^ 
sugar-mill  was  not  contracted  to  be  put  in  operation  hj  the- 
manufacturer. 

The  language  of  Judge  Martin,  in  deUTezing  the  opinion  of 
the  court,  was  as  follows:  **  In  the  present  case,  as  no  fraud  or 
bad  faith  is  alleged  against  the  defendant,  his  liability  must  ex- 
tend to  such  items  as  are  to  be  presumed  to  have  entered  into  his 
contemplation  at  the  time  of  the  contract.  These  are,  the  price' 
of  the  mill,  expenses  of  removing  it  to  the  appellant's  plantation, 
and  of  putting  it  up  and  taking  it  down;  the  proper  attempts  to- 
render  it  available.  These  are  the  losses  which  must  have  been 
contemplated  as  attending  the  delivery  of  an  insufficient  milL 
Next,  the  sugar  and  molasses,  which  the  appellant  failed  to- 
make;  these  are  the  profits  of  which  he  was  deprived:"  Xofr- 
deU  V.  Parker,  8  La.  832. 

In  that  case  the  remedy  sought  and  awarded  was  the  rescission 
of  the  contract  and  damages  in  addition  for  a  defective  sugar- 
mill.  The  authority  of  Pothier  was  quoted  in  support  of  the 
views  of  the  court,  which  appear  to  be  conclusive  of  the  right  of 
the  defendant  to  recover  upon  the  proof  adduced  by  him;  aod  as 
the  point  is  of  great  importance  to  the  planting  interest  of  thia 
state,  we  think  it  unwise  to  disturb  a  precedent  of  more  than 
twenty  years'  standing;  especially  when  we  find  a  decision  in 
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oonformity  thereto,  made  hj  our  immediate  predeoeeaon:  See 
case  of  Bugdy  ▼.  Ooodloe,  7  La.  Ann.  294. 

It  is  proper  to  obaarre  that  doubts  have  been  entertained  by 
some  members  of  the  court  as  to  the  measure  of  damages;  but 
they  have  been  yielded  to  the  oonsideratioDS  of  the  repeated  de- 
cisions with  regard  to  this  particular  class  of  contracts — ^in 
which  the  rules  as  to  conyentional  obligations  in  general  are  to 
be  taken  in  connection  with  the  provisions  of  the  code  pertinent 
to  the  subject-matter. 

A  calculation  which  we  hare  made  of  the  losses  suffered,  and 
of  the  profits  of  which  the  defendant  has  been  deprived  in  the 
present  case,  based  upon  the  elements  laid  down  in  Lobddl  ▼• 
Parker f  mtpra^  has  resulted  in  a  less  sum  than  was  allowed  by 
the  district  judge.  We  also  think  the  plaintiffs  entitled  under 
their  contract  to  a  privilege  upon  the  mill  and  engine. 

It  is  therefore  adjudged  and  decreed  that  the  judgment  of  the 
district  court  be  amended;  that  the  damages  of  defendant  be 
assessed  at  the  sum  of  two  thousand  one  hundred  and  sevenly- 
four  dollars;  and  that  plaintiff  recover  of  defendant  the  differ- 
ence between  that  stun  and  the  price  of  the  contract  sued  upon, 
to  wit,  one  thousand  five  hundred  and  tweniy-siz  dollars,  with 
interest  at  eight  per  cent  per  anntun  from  the  first  of  February, 
1861,  with  costs  in  both  courts,  and  privilege  upon  the  sngar- 
and  engine  made  by  plaintiffit  for  defendant. 

YooBHiis,  J.,  absent. 


OosssQumriAL  Damaosb  loa  Brbach  or  Oohtracv  ob  Dsout  nr  Sals 
09  Chattklb,  to  what  extent  allowed:  See  J^/rt^  ▼.  Blgehwt  28  Am.  Dea 
476;  Blanchard  v.  Bly,  34  Id.  260,  and  notea  to  these  caaee;  note  to  Cory  ▼. 
Orwnum,  40  Id.  304;  Oram  v.  Petrie,  41  Id.  765;  Masterion  v.  Ma^ar  ete.  qf 
BroMyn^  42  Id.  38,  and  notes;  Ecld  ▼.  Murphey,  53  Id.  607.  The  principal 
ease  waa  referred  to  in  Page  v.  Ford,  12  Ind.  52,  in  considering  what  injnriea 
wore  the  natoial  and  lei^itiiQate  results  of  a  breach  of  warranty  of  machinnry. 

Tbe  principal  case  is  also  reported  in  10  La.  Ann.  631. 


Abmoreb  V.  Case. 

(9  LOUHXAVA  AXMVAL,  288.] 

Paoramr   Ptbchabed  in   Louisiana  Bboombs  PaorsBrr  or  Hussivs^ 

and  not  of  the  husband  and  wife  jointly,  where  the  spooses  never  re- 
sided in  Louisiana,  were  not  married  there,  and  at  the  time  of  the  mar- 
riage did  not  contemplate  residing  there. 
liiTBsnoN  OF  Testator  is  his  Testament. 

Am.  Dkc.  Vox..  LXI— 14 
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DoFosiTioir  Mads  bt  Tkstator,  ur  Ebbok  and  nr  lav  obahcb  of  Matebial 

Fact,  will  not  bb  Entobced,  when,  if  carried  into  effect,  his  manifest 

intention  will  be  defeated 
VaiATVTABY  BzBOunov  ov  Will  bt  Lboatbb  is  Govolusivx  ov  hu 

BiOBTB  IV  TBB  PIUEMI8BB,  and  the  interpretation  indioated  by  hia  exeon- 

tioii  will  not  be  permitted  af  terwarda  to  be  changed. 


AppmAL  from  the  district  court  of  the  parish  of  Oonoordia. 
Action  for  the  reooToiy  of  the  amount  due  on  certain  notes. 
The  opinion  states  the  &ots. 

Siacy  and  Sparrow,  for  the  plaintiff. 

A,  N.  Ogden  and  H,  B.  Shaw,  for  the  defendants. 

By  Court,  Oamfbsll,  J.  This  suit  was  instituted  for  the  reooT- 
eiy  of  the  amount  of  four  notes,  for  five  thousand  dollars  each, 
executed  by  the  late  Thomas  D.  Pumell  in  part  payment  for  the 
undivided  fire  twelfths  of  a  plantation  known  as  the  Forest 
plantation,  which  was  adjudicated  to  him  at  the  probate  sale  of 
the  property  of  the  succession  of  Mary  0.  Culberson,  deceased. 

The  respondents  admit  that  the  notes  were  executed  by  T.  D. 
Pumell,  but  aver  that  they  were  given  in  error  and  are  without 
consideration;  that  at  the  time  of  the  adjudication  to  him  of  the 
undivided  five  twelfths  of  the  Forest  plantation  he  was  himself 
the  owner  of  three  fourths  of  the  whole  plantation  and  the  slaves 
thereon;  and  that  in  purchasing  he  was  ignorant  of  his  legal 
rights,  and  erroneously  supposed  that  the  legal  title  to  five 
twelfths  of  said  plantation  was  in  the  succession  of  his  sister, 
Mary  C.  Culberson,  while  in  fact  she  was  only  entitled  to  one 
fourth  thereof. 

The  respondents  further  aver  that  Levi  Pumell,  the  father  of 
Thomas  D.  Pumell,  who  died  in  1836,  devised  to  the  said 
Thomas  one  undivided  half  of  said  plantation  and  slaves;  that 
after  the  death  of  his  said  father,  and  in  ignorance  of  his  rights 
under  the  will,  and  erroneously  supposing  that  the  children  of 
his  sister,  Mary  Culberson,  then  deceased,  were  equal  owners 
with  himself  of  the  plantation  and  slaves,  partition  thereof  was 
made  accordingly,  whereby  the  children  of  his  sister  received 
one  fourth  more  than  their  legal  share. 

Bespondents,  averring  that  two  of  the  notes  given  as  the  price 
of  adjudication,  amounting  together  to  ten  thousand  dollars, 
have  been  paid,  claim  to  recover  back  the  amount  from  the 
plaintiff,  as  tutor  of  the  minor  heirs  of  his  sister,  and  also  to 
recover  the  share  of  the  negroes  belonging  to  T.  D.  Pumell, 
erroneously  given  in  the  partition,  with  hire  for  their  services. 
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Tbey  claim  that  the  notes  eaed  on  be  xednoed  to  one  half  of 
their  amount,  and  that  th^  be  credited  -with  one  half  of  the 
tmonnt  of  the  two  notes  already  paid,  and  with  the  yalne  of 
the  hire  of  the  negroes. 

Leyi  Pnmell  and  his  wife,  the  grandparents  of  the  minors 
whose  interests  are  inTolved  in  this  controTeray,  resided  in  Ifia- 
siseippi.  In  1883  Pnmell  purchased  the  Forest  plantation  and 
slayes,  situated  in  the  parish  of  Concordia,  in  this  state,  and 
died  in  1885,  leading  two  children,  Thomas D.,  the  father  of  the 
minor  defendants,  and  Mazy  0. ,  the  mother  of  the  plaintifls.  He 
left  a  will  in  which  the  following  clause,  which  has  giyen  rise 
to  this  suit,  is  found:  ''And  I  do  further  devise  and  bequeath 
to  my  son  Thomas  and  his  heirs  all  my  undivided  one  half, 
being  all  my  right,  interest',  and  property  in  and  to  the  follow- 
ing real,  immovaUe,  and  movable  properly,  held  as  communily 
property  by  myself  and  aforenamed  beloved  wife,  according  to 
the  laws  of  said  state  of  Louisiana,  said  real,  immovable,  and 
movable  properly  being  in  said  jiarish  of  Concordia  and  state  of 
Louisiana,  and  consisting  of  the  Forest  plantation  of  lands, 
negro  slaves,"  etc.  ''And  I  give  this  property  to  my  son  Thomas 
and  his  heirs,  under  the  belief  that  my  beloved  wife  will,  at  her 
death,  give  her  undivided  half  of  the  same  property,  as  aforesaid* 
to  our  said  daughter  Mary  and  her  heirs." 

This  will  was  probated  in  Mississippi,  but  not  registered  in 
Louisiana  until  1851,  when  upon  presentation  of  an  authenti- 
cated copy  of  it  to  the  probate  court  of  Concordia,  it  was,  upon 
defendants'  petition,  ordered  to  be  executed.  Mrs.  Pnmell,  the 
wife  of  the  testator  Levi,  died  intestate.  Besides  the  children 
Thomas  and  Mary,  she  left  a  daughter  named  Eliza  Davis,  issue 
of  a  former  marriage.  On  the  twenty-sixth  of  January,  1841, 
Thomas  Pumell  and  his  sister  Mary  Culberson  presented  a  peti- 
tion praying  for  an  inventory  of  the  succession  of  their  father 
and  mother,  that  they  be  recognized  as  their  heirs,  and  placed 
in  possession.  On  the  twenty-seventh,  they  accepted  the  sno* 
cession  purely  and  simply  as  the  forced  heirs  of  their  father  and 
mother,  and  expressly  stipulated  a  reservation  to  each  of  them 
respectively  of  all  rights  under  any  will  which  may  be  produced. 
Jn  August,  1842,  Eliza  Davis,  the  half-sister  of  Thomas  and 
Mary,  accepts  the  succession  of  her  mother,  and  in  the  same 
act  sells  to  Thomas  Pumell,  and  to  Culberson,  tutor,  for  ten 
thousand  dollars,  her  interest  in  her  mother's  succession,  situated 
in  the  parish  of  Concordia.  On  the  twenty-eighth  of  December, 
1843,  Pumell  and  Culberson,  as  tutor  of  his  minor  childrsn. 
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made  a  portitiou  in  kind  of  the  slaves  attached  to  the  Forest 
plantation,  and  making  part  of  the  succession  of  Levi  and  Mary 
Pnmelly  and  also  of  the  slaves  purchased  from  Eliza  Davis.  Oa 
the  sixth  of  April,  1844,  Culberson  sold  to  Pumell  the  interest 
acquired  by  him  in  the  Louisiana  property  from  Eliza  Davis.  On 
the  sixth  of  April,  1844,  the  interest  of  the  minor  heirs  of  Mary 
Culberson  to  the  Forest  plantation,  amounting,  as  is  expressed, 
to  an  undivided  five  twelfths  of  the  whole,  was  adjudicated  to- 
Pumell,  and,  as  has  been  seen,  this  suit  has  been  brought  on 
four  of  the  notes  given  for  the  price. 

The  error  assigned  is  that  the  ancestor  of  defendants,  being- 
the  owner  in  indivision  of  three  fourths  of  the  estate,  in  pur* 
chamng  five  twelfths  of  it,  purchased  a  part  of  what  already  be- 
longed to  him.  To  ascertain  the  ^ect  to  be  given  to  this  de- 
fense, it  is  necessary  to  inquire  what  was  the  interest  of  Thomaa 
Purnell  in  the  property  at  the  time  of  the  purchase.  Levi  Pur- 
nell,  having  but  two  children  at  the  time  of  his  decease,  had  the- 
right  to  dispose  of  one  half  of  his  properly:  C.  C.  1480.  Thia 
disposition,  as  has  been  seen,  was  made  by  him  in  expresa 
terms,  in  favor  of  his  son  Thomas.  But  it  is  urged  that  it  waa 
made  in  error,  and  under  the  belief  that  by  the  laws  of  Louisiana 
he  was  the  owner  of  only  one  half  of  the  property,  and  his  wife, 
as  partner  in  communify,  the  other  half ;  and  that,  from  th» 
context  of  the  will,  it  may  clearly  be  gathered  that  the  inten-^ 
tion  of  the  testator  was  that  the  properly  should  be  inherited 
by  his  two  children  equally.  That  the  testator  was  in  error  in 
supposing  that  he  was  the  owner  of  and  had  the  power  of  dis- 
posing of  only  one  half  of  the  property  in  Louisiana  is  made^ 
clear  by  the  declaration  in  his  will.  "  I  give,"  says  he,  **  thia 
property  to  my  son  Thomas,  under  the  belief  that  my  beloved 
wife  will,  at  her  death,  give  her  undivided  half  of  the  same 
property  to  our  daughter  Maiy.''  He  likewise  declares  that  th& 
property  in  Louisiana  is  **  held  as  community  property,  accord- 
ing to  the  laws  of  said  state."  If  effect  be  given  to  this  bequest, 
the  title  to  one  half  of  the  property  in  Louisiana  vested  in  th& 
legatee  upon  the  decease  of  the  testator;  and  the  surviving  wife^ 
having  died  intestate,  or  even  in  case  she  were  entitled  to 
nothing,  the  remaining  half,  being  undisposed  of,  descended  in 
equal  portions  to  the  two  children,  by  which  Thomas  would  be 
entitled  to  three  fourths  and  Mary  to  the  remaining  fourth. 
Now,  the  spouses  never  having  resided  in  Louisiana,  and  not 
having  been  married  in  Louisiana,  and  not  having,  at  the  time 
of  their  marriage,   contemplated  residing   in  Louisiana,  the 
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property  purchaaed  in  this  state  became  the  property  of  the  hus- 
band, and  not  of  the  husband  and  wife  jointly.  The  declara- 
tion, then,  that  one  half  of  the  property  belonged  to  his  wife 
was  made  in  error  and  in  ignorance  of  a  material  f  acL 

Under  this  erroneous  belief,  he  demised  one  half  of  the  estate 
to  his  son,  aUeging  as  his  reason  for  doing  so  his  belief  thafc  his 
wife  would  give  to  the  daughter  the  other  half  of  the  same  estate, 
evidently  intending  thereby  that  the  two  should  inherit  equally. 

The  intention  of  the  testator  is  his  testament.     This  is  the 

« 

first  rule,  and  all  others  which  concern  the  interpretation  of 
ieetaments  are  reduced  to  it:  Domat,  pt.  2,  b.  8,  tit.  1,  sec.  6. 
art  6. 

The  same  jurist,  in  paragraph  8178,  Oushing's  edition  of 
-the  same  book  and  title,  in  treating  of  the  rules  for  interpreting 
diflSculties  in  testaments,  even  when  the  terms  of  the  dis]>osition 
are  unequivocal,  states  that  some  of  them  are  occasioned  by  an 
«Eror  the  testator  was  under  in  a  matter  of  fact  that  was  unknown 
to  him;  and  when  it  appears  clearly  enough  by  his  dispositions 
what  he  would  have  ordered,  if  the  truth  which  he  was  ignorant 
of  had  been  known  to  him,  and  if  his  will  be  thus  ascertained, 
that  **  we  are  to  decide  the  matter  by  adjusting  the  difficulty 
in  the  manner  that  we  judge  the  testator  himself  would  have 
-done  it,  according  to  the  views  and  sentiments  which  his  dis- 
position (and  we  may  add  Ids  declarations)  show  him  to  have 
had." 

Being  satisfied,  therefore,  that  the  intention  of  the  testator 
was  not  to  give  preference  to  his  son  over  his  daughter,  but  on 
the  contrary,  that  it  was  his  desire  that  they  might  inherit 
equally  the  property  in  Louisiana;  and  that  the  disposition  in 
his  &vor  resulted  from  ignorance  of  a  material  fact  and  in  error, 
and  would  if  carried  into  efiect  defeat  his  manifest  intention, 
we  can  not  enforce  it. 

The  children  of  Levi  Pumell  seem  to  have  placed  the  same 
interpretation  upon  the  will  of  their  father  which  we  give  to  it, 
and  actually  consented  to  carry  it  out,  by  the  stipulations  of  the 
act  of  acceptance  of  the  twenty-seventh  of  January,  1841.  It  is 
true  that  they  reserve  their  rights  to  attack  any  will  which  may 
be  presented;  but  it  further  appears  that  Pumell,  who  alone  had 
an  interest  in  enforcing  the  will,  never  presented  it  or  claimed 
its  execution;  and  that  it  was  not  until  after  his  death  that  the 
step-father  of  his  children,  to  defeat  a  contract  advisedly  entered 
into  and  partially  executed,  saw  proper  to  present  the  will,  and 
for  the  boiefit  of  the  children  a  strict  enforcement  of  a 
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dispoaition  in  favor  of  their  father,  which  he  himself  had  yirtu* 
ally  waived. 

Thomas  D.  Pumell  was  sui  juris  at  the  time  of  the  partition 
of  the  slaves  of  the  Forest  plantation  estate,  and  of  the  purchase 
of  the  interest  of  his  sister's  succession  in  the  land.  Although 
these  acts  may  not  come  up  to  the  technical  definition  of  *'  acta 
recognitive  and  confirmatory/'  yet  they  clearly  amount  to  a 
voluntary  execution  of  the  will  of  his  father,  according  to  the 
interpretation  we  have  given  iL  As  such,  they  are  conclusive 
of  his  rights  in  the  piemises:  0.  0.  2252, 2264;  6  Touillier,  Noa. 
175, 180. 

Being  of  opinion  that  the  arrangement  entered  into  between 
the  parties  carries  out  substantially  the  intention  of  the  testator, 
we  are  unwilling  to  disturb  it. 

It  is  therefore  adjudged  and  decreed  that  the  judgment  d 
the  district  court  be  afSxmed,  with  costs  in  both  ooorts. 

YooBHiES,  J.,  absent. 

OoDEN,  J.,  being  of  counsel,  did  not  sit  in  the 


Fbofebtt  whin  CoionTViTT:  See  Suceeation  ff  Paehwood^  48  Am.  Deo. 
280:  Lave  ▼.  Bobertaon,  66  Id.  41;  HuMan  ▼.  Ourl^  58  Id.  110,  end  notai  to 
these  cases.  Where  a  husband  boys  land  in  Minonri  with  money  aoqnired 
in  Louisiana  during  marriage,  and  takes  the  title  in  his  own  name,  he  will, 
after  divorce,  be  regarded  by  a  court  of  equity  in  Missouri  as  a  tnistee  for  the 
wife  to  the  extent  of  her  interest  in  the  fund  with  which  the  poxohase  waa 
made,  there  being  no  evidence  to  show  any  consent  on  her  part  to  the  ohanga 
In  the  character  of  the  property:  Dqpa»  v.  Ma^,  49  Id.  88. 

TnTAToa's  Imtxntion  to  bs  AaasBTAmsD  avd  J^MwaogajOMDi  Mortcmrm 
Ba/rrtU^  89  Am.  Dec.  575,  and  note  ooUeoting  prior  oases  In  thisaerieat  Jfeal* 
goimary  v.  if  iSiUa,  43  Id.  507. 


Damont  v.  New  Obleans  &  Cabboli/for  R  R  Co» 

[9  LounzABA  LaxuMJL,  44L] 

PiJUKoxB  Who  Volumtabilt  Jumps  fbom  Cabs  whilb  xx  MonoK,  to 
avoid  being  carried  beyond  her  destination,  where  the  oara  did  not  stop 
as  they  were  in  the  constant  habit  of  doing,  is  gmlty  of  saoh  impnidanoe 
as  relieves  the  railroad  company  from  liability  for  injuries  therein  sus- 
tained. 

Appeal  from  the  fifth  district  court  of  New  Orleans.  Action 
to  recover  damages  for  injuries  alleged  to  be  sustained  through 
the  negligence  and  misconduct  of  the  defendants'  servants.  The 
facts  are  stated  in  the  opinion. 


Jime,  1864.]    Damont  t;.  N.  O.  &  C.  K  K  Oa  US 

Ogden  and  B.  C.  JBUiott,  for  the  plaintiff. 
Benjamin,  Bradford,  and  Finney,  for  the  defendants. 

By  Oonrt,  Campbell,  J.  This  soit  was  institated  by  the  plaint* 
iff  on  behalf  of  his  daughter,  to  recover  damages  for  injuries  to 
her  person,  resulting,  as  is  alleged,  from  the  negligence  and  mis- 
conduct of  the  servants  of  the  company.  The  Terdict  of  the 
juiy  was  in  favor  of  plaintiff,  assessing  the  damages  at  seven 
thousand  dollars. 

Upon  the  facts  proved,  the  counsel  for  the  defendants  asked 
the  court  to  charge  the  juxy  as  follows:  1.  That  the  jury  can 
not  find  a  verdict  for  the  plaintiff  unless  they  are  convinced 
from  the  evidence  before  them  that  the  plaintiff's  daughter  was 
injured  hj  some  fault  or  negligence  on  the  part  of  defendants 
or  their  servants.  2.  That  if  the  juxy  believe  from  the  evidence 
before  them  that  the  accident  was  caused  either  wholly  or  par- 
tially by  the  imprudence  of  the  plaintiff's  daughter,  or  that  if 
she  had  acted  vrith  ordinary  care  or  prudence  she  would  not 
have  been  injured,  then  the  juxy  must  find  for  the  defendants, 
although  thffjT  believe  that  the  accident  was  partly  the  result  of 
thefaultorneglectof  the  defendants  or  their  servants.  8.  That 
it  is  the  duty  of  the  jury  to  examine  the  evidence  in  order  to 
ascertain  whether  the  plantiff 's  daughter  committed  any  &ult 
or  imprudence  which  contributed  to  the  accident;  and  if  they 
find  that  such  fault  or  imprudence  existed  on  her  part,  they 
must  find  for  defendants.  4.  That  even  if  the  juxy  believe  from 
the  evidence  before  them  that  the  cars  were  in  the  habit  of 
stopping  regularly  at  the  place  where  the  accident  occurred,  and 
that  the  cars  did  not  on  this  occasion  make  the  usual  stop,  still, 
if  the  daughter  of  the  plaintiff  imprudently  jumped  down  while 
the  cars  were  in  motion,  the  plaintiff  can  not  recover. 

The  court  chaiged  the  juxy  in  accordance  with  the  first, 
second,  and  third  points  submitted  on  the  behalf  of  de- 
fendants, vrith  the  following  modifications:  ''The  plaintiff  can 
not  recover  damages  for  the  accident  if  that  accident  should 
appear  to  the  jury,  under  the  evidence,  attributable  to  the  im- 
prudence of  the  plaintiff's  daughter;  but  that  this  charge  may 
not  be  misunderstood  by  the  juxy,  it  is  deemed  proper  to  state 
the  following  hypothetical  case:  If  the  juiy  should  find  it 
proved  that  the  railroad  train  did  not  stop  at  a  place  where  it 
WBB  in  the  habit  of  stopping,  and  that  a  passenger,  bound  to 
that  place  jumped  out  rather  than  be  carried  beyond  his  des- 
tination, said  jumping  out,  although  probably  imprudent,  would 
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not  abflolve  the  railroad  company  from  damages  in  case  he 
should  be  hurt,  because  the  accident  would  be  the  result  of  the 
fault  or  negligence  of  the  servants  of  the  company  in  not 
stopping  the  train." 

Again,  the  court  in  its  charge  to  the  jury  reviewed  the  vari- 
ous decisions  quoted  in  argument  relating  to  steamboat  collis- 
ions and  to  railroad  accidents,  and  observed  that  a  distinction 
was  to  be  taken  between  the  two  classes  of  cases,  arising  from 
the  obvious  difference  of  comparative  force  of  two  steamboats 
in  the  one  case,  and  of  a  railroad  train  and  an  individual  in  the 
other  case. 

In  the  refusal  of  the  court  to  charge  as  requested,  and  also 
to  the  charge  actually  given,  the  defendants  excepted.  The  ex- 
ception we  think  well  taken.  If  the  daughter  of  plaintiff  toI- 
nntarily  jumped  from  the  cars  when  in  motion,  even  though  it 
was  the  constant  habit  of  the  company  to  stop  at  that  place,  the 
leap  not  being  made  to  avoid  an  imminent  impending  peril, 
produced  by  the  misconduct  of  defendants,  but  to  avoid  being 
carried  beyond  her  destination,  she  was  herself  guilty  of  such 
imprudence  as  relieves  the  company  from  the  consequences  of 
the  want  of  caution  on  the  part  of  their  servants;  for  in  such  a 
case  the  accident  may  be  attributed  to  the  fault  of  both 
parties,  which  would  destroy  plaintiff's  right  to  recover. 
See  Fleyhis  v.  P<midhartram  B.  B.  Co.,  17  La.  840;  Lewqps  v. 
FaiitchartrainB.  JR.  Co.,  18 Id.  361.  Even  though  there  be  fault 
on  the  part  of  the  defendant,  it  has  been  held  that  plaintiff  can 
not  recover  if  the  injury  could  have  been  avoided  by  the  exer- 
cise of  ordinary  caution;  a  fortiori,  then,  can  he  not  recover  if 
by  his  imprudence,  negligence,  or  fault  he  has  contributed  to 
bring  about  the  injury:  Bridge  v.  Orand  JunoUon  BaUway  Co., 
8  Mee.  &  W.  244. 

The  case  of  Bailroad  Company  v.  Atpdl,  recently  decided  in 
the  supreme  court  of  Pennsylvania,  is  in  most  respects  similar 
to  this.  As  reported  in  the  journals  of  the  day,  it  is  as  follows : 
''The  plaintiff  was  a  messenger  in  the  defendants'  cars  from 
Philadelphia  to  Morgan's  Comer.  The  train  should  have  stopped 
at  the  latter  place,  but  some  defect  in  the  bell-rope  prevented 
the  conductor  from  making  the  proper  signal  to  the  engineer, 
who  therefore  went  past,  though  at  a  speed  somewhat  slackened 
on  account  of  the  switches  which  were  there  to  be  crossed.  The 
plaintiff,  seeing  himself  about  to  be  carried  on,  jumped  from 
the  platform  of  the  car  and  was  seriously  hurt  in  the  foot  He 
brought  this  action,  and  the  juiy,  vrith  the  approbation  of  thA 
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oonrt  below,  gave  him  one  thoosand  five  hnndxed  dollars  in 
damages:"  National  Intelligenoer»  May  26,  1864,  toI.  66,  No. 
-8026.     [The  case  will  be  found  reported  in  23  Pa.  St.  147.] 

On  the  appeal,  Ohief  Jostioe  Black,  deliTering  the  opinion  of 
the  snpreme  court,  said:  '*  The  remark  that  life  and  limb  should 
not  be  weighed  against  time  is  tme;  and  the  plaintiff  should  have 
thought  of  it  when  he  set  his  own  life  on  the  hasard  of  snch  a 
leap  for  the  sake  of  getting  to  the  ground  a  few  seconds  earlier. 
Looomotiyes  are  not  the  only  things  that  may  go  off  too  fast, 
4Uid  railroad  accidents  are  not  always  produced  by  the  miscon- 
•duet  of  agents.  A  large  portion  of  them  is  caused  "by  the  reck- 
lessneBB  of  passengers.  This  is  a  great  CTil,  which  we  would 
not  willingly  encourage  by  allowing  a  premium  on  it  to  be  ex- 
torted from  companies.  HoweTer  bad  the  behavior  of  those 
^companies  may  sometimes  be,  it  would  not  be  coirected  by 
malriTig  them  pay  for  faults  not  their  own.  The  court  should 
have  instructed  tike  jury  that  the  evidence,  taken  altogether,  or 
*even  excluding  that  for  the  defense,  left  the  plaintiff  without 
ihe  shade  of  a  case.  Judgmei^t  reversed,  and  venire  facias  de 
novo  awarded.'' 

Being  of  opinion  that  the  instructions  asked  for  by  defendant 
■should  have  been  given,  and  that  so  much  of  the  charge  as  is 
•embraced  in  the  hypothetical  ease  put  by  the  judge  is  erroneous 
and  calculated  to  mislead  the  jury,  it  is  ordered  that  the  judg- 
ment appealed  from  be  reversed,  and  this  case  remanded  for  a 
new  tzial,  with  directions  to  the  district  judge  to  charge  the 
jury  as  requested  by  defendants'  counsel  and  in  conformity  with 
the  principles  herein  set  forth.  The  costs  of  appeal  to  be  paid 
by  plaintiff. 

Bdohaiiah,  J.,  dissented. 

SuDKLL,  0.  J.,  dissenting,  said  that  he  concurred  as  to  the  er- 
Toneousness  of  a  portion  of  the  charge  to  the  jury,  but  did  not 
:,  however,  the  cause  should  be  remanded. 


PASsmoxB  u  Qvwrr  or  Ck>NTBiBnTOBT  Kbouoxmcs  in  Jumping  on  or 
'On  Tbaih  in  Motion:  Note  to  IngaMa  v.  BiUs,  43  Am.  Deo.  304,  where  the 
Itrincipal  cMe  i«  cited,  among  othen,  on  this  proposition.  Am  to  oontribntory 
jiQgligenoe  in  general,  tee  Freer  v.  Cameron,  65  Id.  6S3;  Trwo  v.  Vermont 
<kniral  B.  Jt,  68  Id.  291,  and  *hio  notes  thereto. 
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Stewabt  v.  City  of  New  Obleans. 

[9  LounzAMA  Akhtjai^  461.] 

MuiraciPAL  Corporation  Enjots  Exemption  or  GovKRNMRirT,  in  B>lk».hiw 
or  Powers  Which  It  Possesses  roR  Public  Purposes,  and  which  it 
holds  aa  part  of  the  |i^remment  of  the  ooontry,  from  respoDBihility  for 
its  own  acts  and  the  acta  of  its  officers  deriving  their  authority  from  the 
sovereign  power;  although  it  is  answerable  for  the  acts  of  its  agents  un- 
der powers  conferred  upon  it  for  private  purposes. 

Governmental  Function  Conferred  roR  Public  Purposes  is  Ezsrciskd- 
by  the  city  of  New  Orleans  in  appointing  watchmen,  whose  duties  ace 
the  preservation  of  public  order  and  tranquillity;  and  the  city  is  therefoie 
not  liable  for  the  sets  of  such  officers. 

Apfsal  from  the  third  district  of  New  QrleaiiB.  Action  against 
the  city  to  recover  the  value  of  a  slave  killed  hj  the  oOoers  at 
Municipality  No.  2.    The  facts  are  stated  in  the  opinion. 

Thomas  HurUon,  for  the  plaintiff. 

T,  L.  Bayne  and  Thomas  B,  WoLfe^  for  the  defendant. 

By  Oourt,  Campbell,  J.  Plaintiff  seeks  to  render  the  aiisj  of 
New  Orleans  liable  for  the  value  of  a  slave,  alleged  to  have  been 
killed  by  the  officers  of  the  late  second  munidpaliiy.  It  is 
alleged  that  in  January,  1852,  the  lieutenant  of  the  watch,  aided 
l^  other  watchmen  under  his  command,  while  in  the  regular 
service  and  employment  of  the  Munidpaliiy  No.  2,  without  any 
justifiable  cause,  made  an  assault  with  dubs  upon  the  slave  of 
plaintiff,  and  inflicted  upon  him  wounds  of  which  he  died.  Th» 
defense  is  the  general  denial. 

It  is  in  proof  that  on  the  twenty-first  of  July,  1862,  a  detach* 
ment  of  the  police  officers  of  the  munidpaliiy,  was  ordered 
by  their  chief  to  suppress  unlawful  assemblages  of  slaves  in 
cabarets;  that  in  performance  of  this  duty  they  entered  a  dram- 
shop, in  which  the  slave  of  plaintiff  was  found;  that  the  slave 
attemped  to  escape,  was  pursued  and  overtaken  by  the  vratch, 
and  that,  in  capturing  him,  wounds  were  inflicted  of  which  he 
died. 

It  may  likewise  be  conceded,  though  the  facts  are  by  no  means 
clearly  proved,  that  when  the  watchman  entered  tiie  cabaret 
the  slave  vras  ndther  drunk  nor  disorderly;  that  his  conduct 
and  character  were  good;  that  he  was  seated  by  the  fire  wanning 
himself,  and  made  no  resistance;  but  merely  sought  to  avoid 
capture  by  flight,  and  that  he  might  have  been  arrested  without 
taking  his  life. 

The  question  presented  is,  whether,  under  this  state  of  faofav 
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the  city  of  New  Orleans  is  amenable  in  damages  for  the  acts 
complained  of,  by  the  act  of  consolidation,  being  bound  by  the 
obli^tions  and  liabilities  of  the  second  municipality. 

Under  the  general  rule  regulating  the  liability  of  municipal 
corporations  for  the  acts  of  their  agents  within  their  ordinary 
icope  of  employment,  the  district  judge  held  the  city  liable, 
md  rendered  judgment  for  the  Talue  of  the  slave  and  the  ex* 
penses  of  his  illness. 

The  judgment  we  think  erroneous;  and  the  error  results  from 
a  fidlure  in  the  application  of  the  principle  to  make  the  proper 
distinction  between  the  liability  of  municipal  corporations  for 
acts  of  its  officers,  in  the  exercise  of  powers  which  it  possesses 
for  public  purposes,  and  which  it  holds  as  part  of  the  gOTem- 
ment  of  the  country,  and  those  which  are  conferred  upon  it  for 
private  purposes. 

Within  the  sphere  of  the  former,  it  enjoys  the  exemption  of 
government  from  responsibility  for  its  own  acts  and  the  acts  of 
its  officers,  deriving  their  authority  from  the  sovereign  power: 
See  Whiie  v.  Cify  CouncQ,  2  Hill  (S.  0.),  671,  as  cited  in  the 
notes  to  WUson  v.  Beverly^  1  Am.  Lead.  Cas.  469;  also,  Martin 
V.  Mayor  e(c.  of  Brooklyn^  1  Hill  (N.  Y.),  646,  660;  and  Mayor 
V.  J^Virce,  8  Id.  612,  618;  whereas,  in  the  latter  it  is  answerable 
for  the  acts  of  those  who  are  in  law  its  agents:  Bailey  v. 
Mayor  etc.  of  New  York,  Id.  862  [88  Am.  Dec.  669];  B.  0.,  2 
Denio,  438, 460. 

In  the  case  of  BaQeyy,  Mayor  etc.  of  New  York^  supra,  Nelson, 
C.  J.,  in  treating  of  the  difference  between  the  powers  conferred 
on  municipal  corporations  in  their  public  character  for  public 
purposes  and  those  conferred  on  the  same  corporation  for'pri- 
vate  advantage,  with  the  view  of  distinguishing  one  class  from 
the  other,  says:  '*  To  this  end,  regard  should  be  had,  not  so  much 
to  the  nature  and  character  of  the  various  powers  conferred, 
as  to  the  object  and  purpose  of  the  legislature  in  conferring 
them.  If  granted  for  public  purposes  exclusively,  they  belong 
to  the  corporate  body  in  its  public,  political,  or  municipal  char- 
acter. But  if  the  grant  was  for  purposes  of  private  advantage 
and  emolument,  though  the  public  may  derive  a  common  bene- 
fit therefrom,  the  corporation,  quoad  hoc,  is  to  be  regarded  as  a 
private  company." 

In  the  case  of  Martin  v.  Mayor  etc.  of  Brooklyn,  supra,  the  court 
say:  '*  It  is  impossible  to  maintain  that  a  village  corporation  is 
Uable  for  a  wrong  committed  by  its  officers.  It  is  a  political 
body,  bound,  I  admit,  iand  liable  to  an  action  when  incurring  a 
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-debt  thzough  its  coirpoiate  offioGrs^  acting  within  the  line  of 
their  duly;  but  not  for  either  a  non-feasance  or  misfeasance 
•committed  by  independent  coxx>orate  officers." 

The  inquiry  which  is  next  presented  is,  whether  the  powers 
under  which  the  officer  of  the  municipality  acted  were  conferred 
for  public  purposes.  If  so,  it  follows  that  the  ciiy  is  not  liable 
for  the  acts  of  its  officers,  even  though  illegal,  or  of  such  a 
^character  as  to  subject  the  officers  themselves  to  liabiliiy. 

The  act  of  1805  incorporating  the  city  of  New  Orleans  pro- 
Tides  for  the  appointment  of  a  mayor,  recorder,  and  aldermen, 
and  such  subordinate  officers  '*  for  preserving  the  peace  and  well 
ordering  the  aflBairs  of  the  city  as  the  council  shall  direct." 
Through  all  the  changes  of  dty  government,  this  power  has  been 
continued,  and  the  conclusion,  therefore,  that  these  powers  are 
governmental  is  strengthened  by  the  £ict  that  the  constitutions 
of  1845  and  1862  both  provide  that  "  the  citizens  of  the  city  of 
New  Orleans  shall  have  the  right  of  appointing  the  several 
public  officers  necessaiy  for  the  administration  of  the  police  of 
said  city,  pursuant  to  the  modes  of  election  which  shall  be  pro- 
vided by  the  legislature;  and  the  legislature  may  vest  in  them 
«uch  criminal  jurisdiction  as  may  be  necessaiy  for  the  punish- 
ment of  minor  crimes  and  offenses,  and  as  the  police  and  good 
order  of  the  city  may  require:"  Art  128.  So  that  the  right 
of  regulating  the  police  of  the  city  of  New  Orleans  does  not  rest 
^one  upon  legislative  permission,  but  is  authorized  by  the  oon- 
fititution  itself. 

Under  these  sanctions,  watchmen  are  appointed  as  a  neoeesaxy 
Iranch  of  the  police  of  ihe  city.  Their  duties  are  the  preserva- 
tion of  public  order  and  tranquillity,  and  the  dty  in  appointing 
them  exercised  a  governmental  function  conferred  upon  it,  in 
its  public  or  municipal  character,  for  public  purposes  exclu- 
«ively,  and  is  not  therefore  liable  for  the  acts  of  its  officers. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the 
^district  court  be  annidled  and  reversed,  and  that  there  be  judg- 
ment in  favor  of  the  defendants;  the  costs  of  both  courts  to  be 
paid  by  plaintiff  and  appellee. 

YooBHiBS,  J.,  concurred. 

SuDELL,  G.  J.  I  concur  in  the  conclusion  that  the  munioi^ 
pal  government  is  not  liable  in  this  case. 

OoDBK  and  Buchanan,  JJ.,  dissented. 


Municipal  Ck>RPOKATioN'8  Liability  with  Rzspect  to  its  Pubuo  Gov* 
CBNMKNTAL  PowsBS:  Sm  JAoyd  ▼.  Mayer  etc  qfNew  York^  55  Am.  Dec.  347, 


^ 
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and  note;  and  aa  to  the  penooal  mponaibility  of  ita  officera  ezerdaing  nth 
powen,  see  American  PtiiU  Wcrki  ▼.  Lawrenett  67  Id.  420,  and  notea.  Th» 
diatinction  obaenred  in  the  principal  caie  between  the  liability  of  mnnidpal 
corporationa  for  their  aoti  in  the  ezeroiae  of  powera  which  they  poaaeH  for 
pnblic  pnrpoaea,  and  which  they  hold  aa  a  part  of  the  government  of  the 
coantry»  and  for  their  acts  under  powers  conferred  upon  them  for  private 
parpoaea,  waa  approved  in  Dargan  v.  Mayor  etc,  iif  Mobile,  31  Ala.  477;  CUlt 
of  Richmond  ▼.  Limg'e  AdnCre,  17  QratL  382;  in  the  firat  of  which  it  waa  held 
that  a  mnnidpal  oorporaiion  having  authority  to  paaa  ordinancea  forbidding 
slavea  to  be  abroad  at  night,  or  to  assemble  together  without  lawful  permission, 
waa  not  liable,  at  the  suit  of  the  owner,  for  the  loss  of  a  slave  who  waa  negli- 
gently killed  by  a  dty  officer  in  attempting  to  arrsst  him  for  a  breach  of  such 
ordinance;  and  in  the  last  of  which,  that  a  municipal  corporation  waa  not  re* 
sponaihle  for  the  loaa  of  a  slave  admitted  into  a  city  hospital,  on  the  groond 
of  negligsnoe  of  the  city'a  agents  at  the  hospitaL 

MuviciPAL  Cqbpobatios'8  Liabiutt  with  Rupiot  to  its  Fbtvats 
MnrxBTKBiAL  PowsBS:  See  Ciiy  q/*  Madieon  v.  Roee,  64  Am.  Dec.  481;  Lhyd 
V.  Mayor  etc  qf  New  York,  66  Id.  347;  diy  qf  Bufah  v.  JTbttoway,  67  Id. 
660;  Hutmrn  ▼.  Mayor  eie.  of  Nem  Torh,  60  Id.  626;  PiMmrgh  t.  Cfrier,  » 
Id.  66;  JHe  V.  AsAaoing^  Id.  87;  WaUace  r.  OUyqfMMeeaUi^aHie.^M, 
and  nolaa  to  these 
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OmoBAL  OwxxB  IS  Pbicludbd  vbom  Bstoxino  Dbdioaizon,  where  pvop» 
erty  ia  aet  apart  for  public  use,  and  enjoyed  aa  such,  and  private  and  in- 
dlTidnal  rights  acquired  with  reference  to  it;  the  law  conalderi  it  in  tli» 
nature  of  an  estoppel  fn  pais. 

BuificigWT  EnDBROB  ov  Owirsiia'  Imtkition  to  Maks  DiDtCAHOV  n 
FuBHiSHXD  by  plana  on  which  the  land  ia  designated  in  a  manner  lndi« 
eating  its  abandonment  to  the  public  use,  and  by  contemporaneons  acta 
of  the  owners  in  making  sales  with  reference  to  the  plans,  and  in  m^k4ng 
partition  in  which  the  land  waa  not  embraced,  followed  by  the  long  uae 
and  enjoyment  of  the  property  by  the  public  without  oppoaition  oo  tlia 
part  of  the  owners. 

Affbal  from  the  fifth  district  court  of  New  Orleans.  Aotioa 
to  lecover  certain  land.    The  facts  are  stated  in  the  opinion. 

JBoselius  and  V.  Burthe^  for  the  plaintiffs. 

Limngston,  ciiy  aUomey,  for  the  defendants. 

By  Court,  Ooden,  J.  The  plaintiffs  set  up  title  to  a  portion  of 
ground  in  the  city  of  New  Orleans  known  as  Tivoli  Circle,  and 
also  to  two  strips  of  ground,  each  thirty  feet  wide,  the  one  in  the 
center  of  Triton  Walk,  running  from  TiToli  Circle  to  the  ex- 
tremity of  Triton  Walk,  and  the  other  in  the  center  of  Nayades 
street,  and  running  from  Tivoli  Circle  to  the  lower  limits  of 
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Fauburg  Saolet.  The  defense  is  ttiat  the  property  ^wbs  aban- 
doned and  dedicated  by  the  ancestors  of  the  plaintiffs  and  their 
vendors  to  the  public  use,  and  that  they  have  been  used  and  en- 
joyed as  locipublici  for  more  than  thirty  years.  The  New  Orleans 
and  Cairollton  Railroad  Company,  in  the  year  1833,  obtained 
permission  from  the  defendant  to  build  a  railroad  and  run  their 
cars  through  this  property,  and  having  been  joined  as  defend- 
ants in  the  action,  they  set  up  the  same  defense  with  the  ciiy, 
and  allege  that  they  have  occupied  and  enjoyed  the  premises 
for  the  purposes  of  the  railroad,  openly,  publicly  and  unin- 
terruptedly, and  with  the  knowledge  of  the  plaintifls,  for  more 
than  nineteen  years. 

To  establish  the  fact  of  the  dedication  of  this  ground  to  the 
public  use,  the  defendants  produced  two  plans:  one  is  a  plan 
executed  by  B.  Lafon,  engineer,  dated  the  eighth  of  July,  1807, 
on  which  the  premises  are  designated  by — ^1.  A  cirde,  with  the 
words  *' Place  Tivoli"  written  around  it;  2.  A  narrow  strip  of 
ground  in  the  center  of  Nayades  street,  running  from  the  Circle, 
on  which  are  the  words  '*  Canal  de  Tivoli; "  3.  A  similar  narrow 
strip  in  the  center  of  Triton  Walk,  with  the  words  written  on  it, 
''Canal  des  Tritons."  This  plan  was  executed  at  the  instance  of 
Armand  Duplantier,  who  purchased  the  plantation  out  of  which 
the  Fauburg  Delord  was  created  from  Madame'  Delord  Sarpy, 
the  mother  of  the  plaintiffs.  He  laid  the  properly  out  into  lots, 
streets,  squares,  etc.,  and  after  having  sold  a  portion  of  the  lots, 
he  became  insolvent,  and  in  1814  his  syndics  made  a  retroces- 
sion of  the  unsold  portion  to  his  vendor,  Madame  Sarpy.  The 
other  plan  is  one  which  the  plaintiffs  in  this  suit,  in  the  year  1827, 
caused  to  be  deposited  in  the  ofBce  of  Felix  de  Armas,  notary 
public,  to  be  annexed  to  an  act  of  partition  of  the  estate  of 
their  mother,  executed  before  that  officer.  The  only  difference 
between  that  plan  and  the  former  one  is,  that  the  words  written 
around  the  Circle  are  ''Place  du  Tivoli,"  instead  of  "Place 
Tivoli,"  and  that  the  strip  in  the  middle  of  Nayades  street  has 
nothing  over  it. 

The  evidence  shows  that  the  mother  of  the  plaintiffs,  and 
after  her  death  the  plaintiffs  themselves,  sold  lots  according  to 
their  plan.  In  a  sale  of  two  lots  to  Jacob  Ott,  in  1825,  one  of 
the  lots  is  described  as  "situated  at  the  comer,  of  the  street 
called  Cours  des  Tritons  and  of  the  circular  place  of  Tivoli," 
and  measuring  one  hundred  and  forty  feet  and  seven  inches  front 
on  said  Cours  des  Tritons,  and  fifty-eight  feet  front  on  the  place 
of  Tivoli.    Ott  testified,  as  a  witness  on  the  trial,  that  before  he 
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purchased,  a  plan  of  Tivoli  plaoe  and  the  wide  stroete  ivaa 
«hown  to  him,  and  he  ivaa  then  induced  to  pmchase.  In 
another  sale  made  in  1826  to  Andze  Dnxnf  ord,  the  property  is 
described  as  follows:  *  'ITn  moroeau  de  tezxe  f ormant  on  poligone 
iiregolier  sitae  an  Faubozg  Delord,  dans  I'islet  oompris  entre 
lee  mes  da  Gamp,  Galliope,  les  Ooors  de  Nayades,  la  place 
UyoU  et  la  roe  Delord." 

In  the  act  of  partition  made  between  the  plamtifb,  of  the 
property  belonging  to  the  soocession  of  their  mother » no  mention 
is  made  of  any  claim  on  their  part  to  the  ground  which,  by  the 
plan  annexed  to  the  partition,  appeared  to  have  been  thos  set 
apart;  and  that  they  intended  the  partition  to  be  a  final  and 
definite  one  of  all  the  property  in  Lonisiana  belonging  to  their 
mother's  saccession,  is  evident  from  a  daose  in  the  act  which  is 
in  the  following  words:  ^'Oommeil  pouvait  avoir  dans  la  sacces- 
eion  qaelques  creances  a  recouvrer  et  qu'il  exists  des  terres  dans 
Tetat  da  Missouri,  dont  les  titres  de  Tune  ne  sont  pas  encore 
confirmee  par  le  congres  des  Etats  Unis,  et  il  est  convenu  entre 
les  parties,  que  ces  biens  demeureront  indivis  entre  elles/'  It 
appears  that  in  1826  or  1827  the  dty  planted  trees  around  the 
Oirde,  and  in  1887  they  fenced  it  in.  By  an  ordinance  in  1888 
they  granted  permission  to  the  Cazrollton  railroad  company  to 
build  their  road  and  run  their  cars  through  this  property,  and 
it  is  proved  that  the  strips  of  land  on  Triton  Walk  and  Nayades 
street  were  kept  in  repair  by  the  city  authorities  until  the 
railroad  company  was  established,  after  which  the  company 
kept  them  in  repair. 

It  does  not  appear  that  the  plaintiffs  ever  made  any  opposition 
to  the  exercise  by  the  dty  of  the  absolute  right  of  control  over 
these  places.  The  railroad  company,  under  the  authority  of  an 
act  of  the  legislature,  and  of  the  pennission  granted  by  the 
city  authorities,  have  ever  since  the  road  was  built,  and  are  now 
running  their  cars  through  the  Circle,  and  through  the  strips 
of  ground  in  the  center  of  Nayades  street  and  Triton  Walk. 
No  attempt  was  ever  made  by  the  plaintiffs  or  by  their  ancestor  to 
subject  this  ground  to  any  private  use  since  the  plan  of  1807, 
and  until  the  institution  of  this  suit,  forty  years  afterwards,  no 
one  has  ever  laid  claim  to  it  as  private  property. 

The  question,  and  the  only  one,  to  be  decided  is,  whether 
these  plans,  with  the  contemporaneous  acts  of  the  parties,  and 
the  long  use  and  enjoyment  of  the  property  by  the  public, 
without  opposition  on  the  part  of  the  plaintifGs,  are  suficient 
^vidanoe  of  their  intention  to  make  a  dedication.    The  true 
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principle  of  law  applicable  to  this  subject  is  laid  down  in  the 
case  of  CinGinncUi  v.  Lessee  of  WkUe,  6  Pet.  431»  "  that  wheie- 
propertj  has  been  thus  set  apart  for  public  use,  and  enjoyed  as- 
such,  and  private  and  individual  rights  acquired  with  reference  to- 
it,  the  law  considers  it  in  the  nature  of  an  estoppel  in  pais, 
which  precludes  the  original  owner  from  revoking  such  dedi- 
cation."  In  that  case  it  was  held  that  the  assent  of  the  owner 
of  the  land  to  its  being  used  for  public  purposes^  and  the  fact 
of  its  being  so  used,  and  that  use  continuing  for.such  a  length 
of  time  that  the  public  accommodation  and  private  rights  mighi 
be  injured  by  the  interruption  of  the  enjoyment,  would  be  of 
themselves  sufScient  evidence  of  a  dedication.  In  the  present 
case,  to  arrive  at  the  intention  of  tho  parties,  we  have  abundant 
evidence  out  of  the  plans  which  have  given  rise  to  much  dis- 
cussion, as  to  what  meaning  should  be  attached  to  the  worda 
written  thereon. 

The  evidence  satisfies  our  minds  that  it  was  the  intention  of 
the  plaintiff  and  of  their  mother  that  the  ground  claimed  m 
this  suit  should  be  dedicated  to  the  public  use;  and  we  do  not 
rest  that  conclusion  on  the  plans  alone,  but  we  consider  the  acta 
of  the  parties  as  irreconcilable  with  any  other  hypothesis  but 
that  of  their  having  made  the  dedication.  How  otherwise  are 
we  to  view  their  having  made  a  partition  of  the  proi>erty  of  their 
mother,  with  the  plan  before  them,  on  which  these  several 
pieces  of  ground  are  designated,  and  yet  not  embracing  them  in 
the  partition?  At  that  time  the  city  had  not  inclosed  the  Circle, 
and  Nayades  street  and  Triton  Walk  were  not  used;  there  waa 
therefore  nothing  to  prevent  them  from  proceeding  to  the  partition 
of  those  parcels  of  ground  as  well  as  of  the  lots  which  they  divided 
between  them,  if  in  point  of  fact  they  considered  themselves  as 
the  proprietors.  The  conclusion  is  not  to  be  avoided,  that  having^ 
made,  previously,  sales  of  lots,  recognizing  these  as  public  places, 
in  the  boundaries  and  description  of  the  lots  sold,  tiiey  no 
longer  claimed  the  property,  but  considered  it  abandoned  to  the 
public  use,  and  subsequentiy  acquiesced  in  the  enjoyment  of  it 
by  the  ciiy,  for  the  uses  to  which  it  was  afterwards  subjected. 

The  counsel  for  the  appellees  has  contended  that  this  case  is 
identical  in  principle  with  the  cases  of  Idvaudais  v.  Municipality 
No.  2, 16  La.  609;  Livaudais  v.  Municipalily  No.  2,  5  La.  Ann. 
8;  Xiques  v.  Bujao,  7  Id.  617;  and  David  db  Lavaudais  v.  Muni- 
cipalily No.  2, 8  Id.  897.  There  is  a  striking  difference,  we  think, 
between  those  cases  and  the  present  one.  The  case  first  decided 
will  illustrate  that  difference.    The  heirs  of  Livaudais  claimed  a 
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equaxe  of  ground  which  figured  on  the  original  plan  of  Fauborg 
Annunciation,  on  which  the  word  ' '  coljsee  *'  was  written.  This, 
it  was  contended  on  the  part  of  the  city,  constituted  a  dedication 
by  the  plaintiffs*  ancestor  of  the  square  to  a  public  use.  Judge 
Martin,  who  delivered  the  opinion  of  the  court,  says:  **  The 
word  '  coliseum'  is  the  proper  name  of  an  edifice  in  Borne,  orig- 
inally known  as  the  'amphitheater  of  Titus;'  and  that  it  was 
originally  the  private  property  of  the  emperor.''  Hesays:  "There 
is  no  evidence  of  the  alleged  dedication  out  of  the  plan  in  this 
case;  and  none  in  the  plan  out  of  the  word  '  coliseum.' "  He 
then  decides  that  there  was  no  dedication,  for  the  reason  that 
the  word  thus  written  on  the  plan  indicated  only  that  the  ground 
was  reserved  for  the  erection  of  a  building  which  might  be  pri- 
vate properiy  or  sold  or  leased  out  as  such.  Judge  Martin,  in 
that  case,  observes:  **  The  obligation  which  the  plaintiff  has  con- 
tracted by  the  use  of  the  word  'coliseum'  might  certainly  be 
discharged  1^  the  erection  of  such  an  edifice.  In  the  mean  while, 
he  may  have  lost  the  right  of  using  the  square  for  any  other 
purpose."  The  subsequent  decisions  related  to  squares  reserved 
on  the  same  place,  by  the  same  founder,  for  a  church  and  for  a 
market-house.  These  decisions  were  based  on  the  principle 
that  the  designation  on  a  plan  of  a  space  for  the  erection  of  an 
edifice,  which  might  be  the  private  properiy  of  an  individual  or 
a  corporation,  could  not  be  considered  as  a  dedication  to  the 
public  use. 

That  principle  has  no  application  in  the  present  case.  The 
words  written  on  the  plan  of  the  Fauburg  Delord,  "Place 
livoli,"  or  "Place  du  Tivoli,"  do  not  convey  the  idea  of  a  place 
reserved  for  an  edifice  of  any  kind.  Tivoli  is  the  name  of  a 
town  in  Italy,  not  far  from  Bome,  and  was  used,  for  its  classical 
associations,  as  the  name  by  which  the  Circle  laid  out  for  the 
public  convenience  was  to  be  distinguished,  and  in  the  same 
sense  and  with  the  same  design  as  it  is  usual  to  designate  the 
streets  and  squares  of  a  city  by  the  names  of  persons  and  places, 
both  historical  and  mythological. 

Besides  that  difference,  there  is  in  the  present  case  full  and 
complete  evidence  of  the  dedication  out  of  the  plan  and  resulting 
from  the  acts  of  the  parties.  In  the  cases  referred  to,  the  city 
never  appropriated  the  ground  to  the  use  indicated  by  the  plan; 
in  the  present  case  they  have  done  so— and  without  interruption 
or  opposition,  the  public  have  had  the  use  and  enjoyment  of 
the  property  as  a  public  square  and  as  public  streets  for  many 
years. 

AM.  Dbo.  Vok  LXI— IS 


226  Sabfy  v.  MuNiciPALrrT  Na  2»       [LooisiaiiAk 

We  are  unable  to  peicdve  any  advantage  to  be  derived  to  the 
plaintiffB'  claim  from  the  deoisions  relied  on  in  the  easee  of 
French  ▼.  OarroOJUm  R.  B.  Co..  2  La.  Ann.  87;  and  CarroUkm ▼. 
Jone8f  7  Id.  288.  There  is  no  evidence  in  the  present  case  that 
either  the  plaintifb  or  their  ancestors  used  or  exercised  any 
rights  of  ownership  over  the  strips  of  land  in  Nayades  street 
and  Triton  Walk  designated  as  canals.  They  were  probably 
designed  to  serve  as  drains  for  those  wide  streets.  They  have, 
however,  for  many  years  before  the  institai|on  of  this  suit,  been 
used  1^  the  public,  as  making  part  of  those  streets,  and  this 
having  been  done  with  the  assent  of  the  plaintifb,  as  their  acts 
necessarily  imply,  the  dedication  for  that  purpose  is  sufBdently 
estaUished. 

To  deprive  the  public  of  the  use  of  these  thoroughfares  which 
the  former  owners  have  so  long  ago  abandoned,  and  which  all 
their  acts  tend  to  prove  it  was  their  intention  to  abandon  in 
favor  of  the  public,  would  be  a  disappointment  of  the  just  hopes 
and  expectations  which  the  acts  of  the  plaintifb  and  their 
ancestor  have  given  rise  to,  and  at  the  same  time  a  violation  of 
private  rights  which  have  sprung  up  on  the  faith  of  those  acts. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  court  below  be  afirmed,  with  costs. 

BuGHAHAH,  J.  I  prefer  to  put  my  concurrence  in  the  decree 
of  the  court  exclusively  on  the  ground  of  the  acts  of  the  heirs 
of  Madame  Delord  Sarpy,  as  amounting  to  a  renunciation  of  the 
right  of  proprietorship  in  the  premises  claimed  in  this  suit. 


DsDiOAXiON  Ibbsvogablb  whbh  Aoodtsd:  Note  to  State  ▼.  T^vtk,  27 
Am.  Deo.  609. 

DsDiOATioN  how  SnBonD:  See  Jhrind  v.  Bamard,  48  Am.  Deo.  0O7| 
Ocdlfrey  v.  Alton.  52  Id.  476;  Stooty  ▼.  MUler.  56  Id.  112;  CfoU  v.  4mM( 
56Id.696;  Warrm r.  Jhrerident etc.  <^  Jaehomoaie.  CS  l^  eiOi  ffnnihui  i. 
TUdaUf  eO  Id.  407,  and  notee  to  the  viriooi 
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Cominov  nr  Dbid  ibat  OftAinn  shall  MAnraAn  akd  Suptobv  Gi»> 
TAUT  Naxid  FXBSOini  in  %  ooadartMe  and  oonvcnknt  niMiiMr  doM  nol 
miM  a  pecaonal  trott  In  the  grantee,  bat  the  sappoii  may  be  foniJahed 
by  othen. 

Wmnom  Liablk  to  VmnanABT  oa  OorxKAin  U  eonpetent  to  teeti^r  te 
after  being  roloaeod  bj  him. 


Ehtet  1^  the  haizB  of  Ephzalm  Wilson  to  zeoover  posBeesion 
of  zeal  propertj  f onnerly  owned  by  the  deceased.  Entry  for 
condition  bzoken  was  made  by  the  plaintifb  npon  the  pzemises 
in  oontroTeny  betoze  the  commenoement  of  this  action.  There 
was  some  eridence  tending  to  show  that  E|phzaim  Wilson^  jui., 
was  not  pzoperty  cazed  for.  The  case  is  otherwise  snffioiantlj 
stated  in  the  opinion.  Vcgdiot  for  the  dufendani,  and  sdeeptions 
by  the  plaintiffs. 

Heath,  in  support  of  the  ezoentions. 

Bind89  eonira. 

By  Ck>nrt,  Bioa,  J.  On  the  eighth  dsy  of  Oelobar,  a.  o. 
1835,  Ephzaim  Wilson  conyejed  certain  zeal  estate  to  William 
Wilson  by  deed  of  general  wazzanly,  sa1^t»  howefer,  to  the 
following  conditions,  to  wit:  ''That  the  said  William  Wilson 
is  to  Tnaintain  and  snpport  in  a  comfortable  and  convenient 
manner  the  said  Ephzaim  Wilson,  together  with  his  wife  Eunice 
Wilson,  also  Ephzaim  Wilson,  jun.,  and  Polly  Wilson,  children 
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of  the  said  Ephxaim,  during  their  natural  lives;  then  this  deed  to 
remain  in  full  force  and  virtue,  otherwise  to  be  null  and  void." 

The  case  finds  that  Ephxaim  Wilson,  jun.,  and  Pollj  Wilson, 
mentioned  in  the  condition  of  the  deed  from  Bphraim  Wilson 
to  William  Wilson,  had  been  consigned  to  the  charge  of  the 
defendant  for  support  and  maintenance,  bj  the  grantee  in  the 
deed  of  Ephxaim  Wilson,  with  the  consent  of  Pollj  Wilson  in 
writing,  and  that  the  defendant  had  employed  one  Quimby  and 
others  at  different  times  to  take  care  of  Ephraim.  It  may  be  in* 
ferred,  though  it  is  not  so  expressly  stated  in  the  case,  that 
Ephxaim  and  his  wife  have  deceased,  and  that  William  has  con- 
veyed the  estate  to  the  defendant  The  court  was  requested  to 
instruct  the  juxy,  or  to  rule,  that  the  trust  charged  upon  the 
grantee  in  Ephriam  Wilson's  deed  was  a  personal  one,  and  that 
he  had  no  authority  to  transfer  the  care  and  support  of  Ephraim 
and  Polly  to  other  parties,  and  himself  to  leave  them  to  be  oaxed 
for  by  stiangers.    This  request  was  refused. 

The  condition  in  the  deed  of  Ephraim  to  William  was 
designed  to  secure  the  support  of  Ephraim,  his  wife  and  two 
children.  There  does  not  appear  to  have  been  any  personal 
obligation  on  the  part  of  William  to  provide  for  the  support  of 
the  parties  mentioned  in  the  condition  of  the  deed  from 
Ephraim.  They  were  to  be  supported  in  a  comfortable  and 
convenient  manner,  or  the  estate  was  to  be  forfeited.  But  there 
was  no  place  specified  at  which  the  support  was  to  be  furmshedy 
nor  is  there  any  specific  provision  how  they  should  be  supported, 
further  than  that  it  should  be  done  in  a  ''comfortable  and  con- 
venient manner."  Such  support  could  be  furnished  by  other 
parties  as  well  as  by  William.  There  is  no  language  in  the 
deed,  nor  can  an  inference  be  drawn  from  the  situation  of  the 
parties  as  disclosed  by  the  facts  in  the  case,  which  would  seem 
to  render  it  necessary  that  the  ''  support"  provided  for  in  the 
condition  of  the  deed  should  only  be  furnished  by  William 
under  his  personal  superintendence.  Such  does  not  appear  to 
have  been  the  intention  of  Ephxaim  Wilson,  the  orignial 
grantor:  Sinumds  v.  Simonds,  3  Met.  558. 

With  respect  to  the  persons  who  may  perform  a  condition,  it 
is  a  general  rule  that  every  one  who  has  an  interest  in  the  con> 
dition,  or  in  the  lands  to  which  it  relates,  may  perform  it.  As 
if  a  feoffee  upon  condition  to  pay  at  Michaelmas  twenty  pounds, 
enfeoffs  another  person  before  that  time,  the  second  feoffee  may 
perform  the  condition:  2  Cm.  Dig.,  Greenl.  ed.,  c.  2,  sec.  6. 
William  Wilson,  being  under  no  personal  liability  to  support 
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Ephxaim,  jim.,  and  Pollj»  and  being  only  liaUe  to  the  defend- 
ant on  hiB  covenants,  was,  after  being  released  by  the  defend- 
ant, a  competent  witness  for  him. 

No  error  is  perceived  in  the  mUng. 

Ezoeptions  overruled,  and  judgment  on  the  verdict. 

Skbtuet,  0.  J.,  and  Apn<ETON  and  CumHa,  JJ.,  oonooned* 


When  Dbxi>  hay  be  Avoided  fob  Bbsaoh  or  Condition  Subsequbht.— 
da  anbjedf  is  treated  at  length  in  the  note  to  Cron  y.  Caraoii,  44  Am.  Dee. 
743-750. 

RKf,EASE  or  Imtsbbst  or  Witnbbs  to  Quauvt  Hoc  to  TEsxmrs  Shaw  v« 
Bary^  58  Am.  Bea  702;  OOb  t.  Thom^  Id.  303;  Bankqf  UUen  v. 
40  Id.  189,  and  note  282,  dting  prior  ceeee. 


WiLIilAMB  V.  MoBTOir. 

pn  tUnm,  47.] 

ObwsvAVCB  or  Bbaxi  Estate  or  Wards  by  Guabdiak  ithdbb  Iiobbhi  of 
Fbobaxb  Coubit,  bnt  without  giving  the  statutory  bond,  veeti  no  title  in 
the  grantee. 

HoHBT  Paid  tqb  Ck>NVBTAHOB  B7  Guabdiak  that  Passes  No  TiHiB,  by  rea- 
son of  no  bond  being  given,  may  be  recovered  from  the  guardian  upon  his 
oovenantB  in  the  deed  or  in  an  aotion  for  money  had  and  received. 

GoABDiAii  's  Bond  Givbn  vob  Faithtul  Disohaboe  or  Guabdianshif  Dnrns 
is  not  security  for  the  obsenranoe  of  the  statutory  provisions  in  a  sale  of 
real  estate,  and  the  proper  application  of  the  proceeds,  when  the  sale  Is 
under  a  special  Uoense,  and  a  special  bond  is  required. 

OtaBEoas  bt  Guabdiak  to  Give  Spbqial  Bond  Bbquibed  upok  Sale  or 
Wabd's  Beaivtt  is  no  breach  of  the  guardian's  general  bond. 

Ouasdiak's  Deed  or  Ward's  Bealtt  undeb  Lioense  but  without  the  stat- 
utory bond  is  not  valid  as  a  release  under  the  Maine  statute. 

CoNDrnoK  IK  Guabdiak's  Gekebal  Bokd  that  He  shall  Bendeb  Aoooukt 
as  often  as  required  by  the  court  is  not  broken  by  a  failure  to  account 
after  due  citation  for  that  purpose,  if  the  ward's  estate  consists  only  ol 
real  estate  which  has  been  duly  inventoried,  although  the  real  estate 
has  been  sold  by  the  guardian  and  he  has  not  accounted  for  the  proceeds; 
for  such  accounting  is  secured  by  a  special  bond  required  upon  the  sale 
of  real  estate. 

Debt  bj  the  probate  judge  Williams  against  Morton  and 
another,  upon  a  bond  given  by  the  defendants  upon  the  ap- 
pointment of  one  r^  ^^ffm  as  guardian  of  certain  minor  children, 
the  other  defendant  signing  as  surety.  The  estate  was  duly  in- 
ventoried. It  contained  no  personal  property,  and  consisted 
only  of  a  piece  of  real  estate,  upon  which  were  situated  two 
dwelling-honses.  Upon  the  return  of  the  inventory,  the  guard- 
km  petititMd  the  court  for  leave  to  accept  immediately  a  good 
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offer  for  the  real  estate.  After  due  publication  of  legal  notice^ 
the  court  granted  the  guardian  license  to  sell  the  property. 
The  guardian  took  the  oath  to  faithfully  execute  the  license,  but 
did  not  give  the  special  bond  as  required  by  statute  upon  the 
sale  of  real  estate.  The  advantageous  offer  accepted  by  the 
guardian  was  made  by  the  K.  &  P.  B.  B.  Co.,  to  which  the 
guardian  conveyed  the  houses  and.  land,  and  from  which  he 
received  the  full  amount  agreed  upon.  Two  or  three  years  after 
ibis,  the  guardian  having  rendered  no  account,  one  of  the  warda 
and  a  creditor  of  another  petitioned  the  probate  judge  for  a 
citation  to  the  guardian  to  settle  an  account,  give  a  new  bond» 
or  be  removed.  The  citation  issued,  but  the  guardian  not  ap* 
pearing,  another  guardian  was  appointed,  who  gave  the  required 
bond.  Morton,  the  former  guardian,  never  settled  any  account. 
The  case  was  submitted  upon  these  agreed  facts,  the  court  ta 
render  such  judgment  as  the  law  and  the  facts  would  authoriao^ 

Lancaster  and  Baker,  for  the  plaintiff. 

Emnums,  for  the  defendants. 

By  Oourt,  Tdihet,  J.  In  the  sale  of  real  estate  under  a 
license  from  the  court  authorized  to  grant  it,  **  the  requisitea 
provided  by  statute,  of  bonds  to  account,  of  a  previous  oath,  of 
advertisements,  and  of  a  public  sale,  are  important  to  the  interesta 
of  all  concerned  in  the  estate  to  be  conveyed,  as  heirs  at  law, 
creditors,  and  others.  The  rights  of  persons  thus  connected 
with  the  estate  conveyed,  and  whose  interests  are  affected  bj 
the  authority  to  sell,  are  regarded  by  these  provisions;  and  they, 
and  any  claiming  under  them,  are  not  concluded  by  the  ex- 
ercise of  the  authority  and  license  to  sell  in  derogation  of  their 
rights,  unless  eveiy  essential  requisite  and  direction  of  law  has 
been  complied  with: ''  Knox  v.  Jenka,  7  Mass.  488. 

In  an  attempted  sale,  similar  to  the  one  now  under  consider- 
ation, of  WiUiama  v.  Beed,  6  Pick.  480,  where  there  was  aa 
omission  to  give  a  bond  and  take  the  oath  after  the  license  to 
make  the  sale,  the  court  say:  **  There  being  no  bond  and  no  oath» 
the  sale  is  void,  or  at,  least  voidable,  so  that  the  parties  to  it  are 
at  liberty  to  vacate  it  and  consider  it  annulled."  The  fee  of 
the  land  remains  in  the  wards,  it  not  having  passed  from  them 
by  a  sale  authorized  by  the  statute.  In  Moody  v.  Moody,  11  Me. 
247,  a  sale  of  real  estate  by  an  administrator  was  held  void  aa 
against  heirs,  by  reason  of  his  neglect  to  give  the  bond  required  by 
law.  If  the  title  of  the  heirs  has  not  passed  from  them  to  the 
railroad  company  and  vested  in  the  latter,  the  money  has  beea 
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paid  withoat  ocmsideiation,  and  it  can  be  reooTered  bade,  of 
the  guardian,  upon  bis  ooTenants  in  the  deed,  or  in  an  action 
for  money  had  and  reodved  by  him  for  their  benefit.  But  if 
the  guardian  and  the  railroad  company  were  disposed  to  treat 
the  sale  as  valid,  and  the  former  had  failed  to  account  in  any 
manner  for  the  money  received,  as  the  consideration  of  the  deed, 
are  the  defendants  liable  upon  the  bond  in  suit  for  the  omission  t 

Upon  a  guardian's  appointment,  he  shall  give  bond  with  suf- 
ficient surety  or  sureties,  conditioned  for  the  faithful  discharge 
of  his  trust,  to  render  a  true  and  perfect  inventory  of  the  estate^ 
etc.,  of  his  wards;  torendera  just  and  true  account  of  his  guard- 
ianship as  often  as  and  whenever  by  law  required;  at  the  expira* 
tion  of  his  trust  to  pay  and  deliver  over  all  moneys,  etc.,  on  a 
final  and  just  settlement  of  his  accounts,  etc. :  B.  S.  o.  110,  sec. 
16.  By  the  statute  of  Massachusetts,  guardians  are  required  to 
give  bond  to  the  judge  of  probate,  in  a  reasonable  sum,  with 
sufficient  sureties,  for  the  faithful  discharge  of  the  trust  reposed 
in  them,  and  more  especially  for  the  rendering  a  just  and  true 
account  of  their  guardianship  when  and  so  often  as  they  shall 
be  thereunto  required:  Mass.  Stat,  of  1783,  c.  88,  sec.  6,  p.  186. 
This  is  substantially  the  same  as  the  requirement  in  the  revised 
statutes  referred  to,  excepting  the  last  condition  in  the  latter, 
which  is  immaterial  for  the  present  inquiry. 

In  the  license  provided  for  the  sale  of  the  real  estate  of  per- 
sons under  guardianship,  that  the  avails  thereof  may  be  put  out 
and  secured  to  them  on  interest,  a  bond  is  required  of  the  person 
licensed,  with  surety  or  sureties,  conditioned  for  the  observance 
of  the  rules  and  directions  of  law  in  the  sale  of  real  estate  by 
'executors,  etc.,  and  to  account  for  and  make  payment  of  the 
proceeds,  agreeably  to  the  rules  of  law:  Mass.  Stat,  of  1783,  c. 
82,  sec.  6,  p.  121.  This  provision  is  similar  to  that  contained  in 
the  revised  statutes  of  this  state,  chapter  112,  section  6.  In 
Lyman  v.  Conkey,  1  Met.  817,  the  court  in  Massachusetts  have 
given  a  construction  to  the  provisions  of  the  statutes  of  1783, 
mipra^  and  they  say:  "  Whenever  the  object  is  to  dispose  of  real 
estate  of  the  ward,  to  raise  a  fund  to  stand  in  lieu  of  the  real 
estate  for  the  future  use  of  the  ward,  or  of  any  other  person 
who  would  have  been  entitled  to  the  real  estate,  it  is  deemed  a 
separate,  special  trust,  for  the  due  execution  of  which  a  sepa- 
rate security  is  required,  as  a  condition  precedent  to  the  validity 
of  the  sale;  and  therefore  the  court  are  of  the  opinion  that  the 
accounting  for  the  proceeds  of  the  sale,  made  under  such  special 
license  to  sell  for  the  benefit  of  the  ward,  is  not  one  of  the  gen- 
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eral  duties  of  guardianship  for  the  performance  of  which  the 
sureties  on  the  original  guardianship  bond  are  responsible." 

It  could  not  have  been  designed  bj  the  legislature  that  a 
bond  given  for  the  faithful  discharge  of  the  duties  of  guardian, 
which  by  his  letters  of  guardianship  he  is  bound  to  perform, 
should  be  the  security  for  the  observance  of  the  provisions  in 
a  sa^e  of  real  estate,  and  the  proper  application  of  the  proceeds, 
when  the  sale  was  under  the  authority  of  a  special  license  only, 
and  a  special  bond  is  required  that  the  duties  to  be  done  under 
that  license,  as  the  law  prescribes,  shall  be  faithfully  performed. 
The  proceedings  under  the  license,  as  required  by  the  statute, 
are  not  strictly  speaking  guardianship  duties;  but  as  matter  of 
convenience,  the  change  of  the  real  estate  of  the  ward  into 
money  is  to  be  done  by  him  who  had  the  charge  of  the  former, 
and  who  is  to  see  that  the  latter  is  properly  secured  upon 
interest.  It  is  very  clear  that  a  breach  of  the  special  bond, 
under  a  license,  does  not  constitute  a  breach  of  the  general  bond 
of  guardianship;  and  consequently  an  omission  to  give  the 
special  bond  violates  none  of  the  conditions  in  the  other.  It 
is  contended  that  the  deed  of  the  guardian  is  valid  as  a  release 
imder  the  provisions  of  chapter  81,  section  7,  of  the  revised  stat- 
utes, and  that  the  money  received  of  the  corporation  may  be 
treated  as  the  consideration  therefor. 

The  land  attempted  to  be  sold  had  upon  it  two  dwelling* 
houses,  and  by  section  5  of  the  chapter  referred  to  houses  can 
not  be  taken  without  consent  of  the  owner.  The  provision  in 
section  7  can  not  be  construed  to  authorize  a  guardian  to  agree 
with  the  corporation  to  permit  it  to  take  dwelling-houses,  and 
to  settle  the  damages  therefor;  as  this  authority  extends  only  to 
those  cases  where  the  corporation  shall  take  any  real  estate  as 
aforesaid,  of  any  minor,  etc.,  referring  clearly  to  section  2  of  the 
same  chapter,  which  gives  the  power  to  take  real  estate  with  the 
restriction  contained  in  section  5. 

The  railroad  company,  however,  in  this  case  must  be  under* 
stood  to  have  intended  what  these  acts  clearly  indicate.  The 
case  finds  that  the  corporation  made  the  offer  to  purchase  the 
estate.  The  consideration  of  a  transfer  of  title  was  pcid,  tht^*^ 
being  no  fact  reported  showing  that  anything  less  was  intended. 
The  license  was  to  sell  real  estate,  and  the  deed  was  appropriate 
for  an  absolute  conveyance.  The  real  estate  being  still  the 
property  of  the  minors,  in  an  action  upon  the  covenants  in  the 
guardiim's  deed  that  he  had  pursued  the  steps  to  make  the  deed 
effectual,  a  defense  that  the  license  was  granted  without  proof  of 
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any  other  fact  oould  not  avail.  The  prorisions  in  the  statutea  of 
1843,  chapter  1,  can  not  be  so  constmed  as  to  give  to  the  plaint- 
iff the  right  to  maintain  the  action.  It  is  again  insisted  that  as 
one  of  the  conditions  of  the  bond  in  suit  is  to  render  an  account 
as  often  as  required  by  the  judge,  and  as  he  omitted  to  do  so  on 
being  cited  for  that  purpose,  that  condition  has  been  broken. 
The  case  does  not  find  that  the  wards  were  possessed  of  any 
property,  excepting  the  real  estate  attempted  to  be  sold,  which 
was  duly  and  seasonably  inTcntoried.  No  delinquency  was 
imputable,  by  reason  of  having  settled  no  accounts,  unless  it  be 
for  the  omission  in  reference  to  the  avails  of  the  real  estate 
supposed  to  have  been  sold.  The  bond  required  by  law  upon 
the  license  to  sell  was  conditioned  that  he  should  account  for 
the  proceeds  of  the  sale  according  to  law.  The  law  required 
that  the  proceeds  of  the  sale  should  be  put  out  at  interest;  and 
when  this  was  done,  he  had  fulfilled  his  whole  duty.  It  not 
appearing  that  any  property  was  in  his  hands  for  which  he  was 
bound  to  render  an  account,  the  omission  to  render  such  when 
cited  was  not  a  breach  of  the  general  bond  of  guaxdianahip: 
Hudam  v.  Martm^  84  Me.  889. 
nonsuit. 


Shkfxbt,  0.  J.,  and  BicSy  AskiKOv,  and  Omsmiiy  JiJ.t  00!ft» 
eoxxed. 

CovEBunB  nr  QvAamAM^s  Dbd  Bom  Hix  Alohb:  Tamig  ▼•  Zoralw,flB 
Am.  Dec.  468. 

PiuxjBBDDros  urov  EzaouTOBs'  and  AmoiriBiBATOBa^  Boims  foim  the 
•abj«ct  of  the  Dote  to  CommanweaUh  ▼.  8kib,  61  Am.  Bea  519-S84. 

Failubb  to  Givx  AsDmoNAL  Bonn  at  Salb  or  REALTT.^After  greit 
Upoe  of  time  and  ondiBtiirbed  poeeeenon  of  pnrehftaer  at  administrator's  aalt 
of  realty,  the  reqniaite  bond  will  be  presumed  to  have  been  given:  iStowa- 
mm*s  Hein  ▼.  MeBeary,  51  Am.' Dec  102.  In  Palmer  ▼.  Odtiey^  41  Id.  42, 
it  is  held  that  a  failure  by  the  guardian  to  execute  the  additional  bond,  or  to 
give  dne  notice  of  the  sale,  did  not  invalidate  the  sale,  for  the  purchaser  need 
see  only  that  the  oonrt  had  authority  to  direct  the  sale.  The  case  of  WcUU 
T.  Cook,  24  San.  279,  cites  the  principal  case  as  holding  guardians'  sales  void 
bi  the  absence  of  security,  but  prefers  the  role  of  other  cases,  that  soch  sale 
^  erroneous  or  voidable  merely. 

LlAJXLITT  or  SUBSTIES  09   QflV^^QUL  BOVB  FOB  AcTS  SeOUBBD  BY  SPB- 

ciAL  Boin>. — ^In  Board  o/8upeHf*m^^  etc,  v.  JXthlera,  45  Wis.  293,  the  princi- 
pal case  is  cited  to  the  point  that  where  an  officer  is  required  to  perform  a 
daty  which  is  spedal  in  its  nature,  and  he  is  required  to  give  a  special  bond 
for  the  faithful  performance  of  such  duty,  in  the  abeenoa  of  any  declaration 
that  the  general  bondsmen  shall  also  be  liable,  no  such  2Esbility  attaches  to 
them.  A  different  rule  prevails  in  Illinois.  The  case  d  fr^mm  v.  People^  57 
TIL  206^  held  that  the  sureties  on  the  guardian's  general  ^; :  ^i  were  liable  for 
r^nts  of  lands  leased,  notwithstanding  the  statutory  m^ ,:....  jmM  if  a  speoial 
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bond  oonditioDed  for  the  faithful  application  of  snch  funds,  <ligfci«gn;«hii^ 
the  principal  case  as  not  in  point,  on  the  groond  that  the  lUinoiB  atatate  ro- 
qnired  the  general  bond  to  be  in  doable  the  amount  both  of  the  real  and  per- 
sonal property,  **thus  showing  the  intention  of  the  legislature  to  requira 
■eourity  for  all  aots  to  be  done  by  him  in  reference  to  either  oImb  of  property^ 
and  reoogniiing  the  fact  that  he  would  have  to  deal  with  both  daaaeB." 


Ekowles  v.  Atlabtio  &  St.  Lawbenoe  R.  R.  Go. 

(88  MAon.  S6.] 

GoMM ov  Gabbibbs  aitxk  CoMFLBTioy  OT  Tbanbit  abb  not  Liablb  aa 
common  carriers  to  owner  of  tnmsported  freight  still  on  their  cars,  after 
notifying  the  owner  of  the  oonipletion  of  the  carriage  and  that  the  fireight 
must  be  at  his  risk. 

GomioK  Cabbibbs  "Bxsaxsvxq  'Famaar  ufok  thbib  Gabs  iob  Owhxb^ 
AoooMMODATiov  and  at  his  special  request,  but  without  additional 
compensation,  are  liable  only  as  gratuitous  bailees  or  depositaries. 

BAniBiM  WITHOUT  Bbwabd  ABB  BouvD  TO  SuoBT  DnjOBKOB  Oblt,  and 
are  not  answerable  except  for  gross  n^lect. 

Bailbb  Knowinq  Gbnbbal  Ghabaotbb  Ajn>  Habitb  ot  Qbatuixoub  1^att.»^ 
and  the  place  where  and  the  manner  in  which  the  goods  deposited  are 
to  be  kept,  is  presumed  to  assent  that  his  goods  shall  be  so  treated,  and 
can  not  maintain  an  action  for  loss  or  damage  under  such  cixcnmstanoes. 

AonoN  to  recover  damages  for  the  loss  of  sixteen  tons  of  haj» 
The  plaintiff  had  a  coniaract  with  the  defendants  for  the  trans- 
portation of  his  hay  from  Belgrade  to  Portland.  The  plaintiff 
determined  to  ship  some  hay  from  Portland  to  Boston.  This 
hay  -was  carried  to  Portland  bj  the  defendants.  At  that  place 
Enowles  engaged  one  Hamlin  to  sapervise  its  shipment  to  Bos- 
ton. After  the  completion  of  the  transportation,  and  while  the 
cars  loaded  with  hay  were  still  standing  on  the  track  at  Port- 
land, the  defendants  notified  the  plaintiff  that  their  risk  was 
teiminated,  that  the  hay  was  in  good  order,  and  mnst  be  in 
f utnre  at  the  owner's  ri^.  The  plaintiff  desired  that  the  hay 
should  remain  on  the  cars  until  shipped,  and  asked  the  com- 
pany where  it  could  be  placed  so  as  to  be  out  of  the  way  of  the 
company  until  shipped.  And  he  was  informed  that  it  would 
be  better  to  run  the  cars  upon  another  track  down  upon  the 
wharf,  where  they  would  be  out  of  the  way  and  convenient  for 
the  shipment  of  the  hay.  The  cars  were  run  upon  the  wharf, 
but  by  whose  order  it  did  not  appear.  The  next  morning  the 
wharf  gave  way  from  being  overloaded  with  raihx>ad  iron,  which 
had  been  there  for  several  months,  and  most  of  the  hay  waa 
lost.    The  case  came  up  on  report  from  nisi  prius. 
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LBMcMter  and  Baker,  for  the  pUuntiff. 
Paine,  for  the  defendants. 

By  Oonrt,  Bid,  J.  The  eridenoe  in  the  oaae  ehoirB  tbat  the 
original  contract  of  the  defendante,  as  common  canierB,  iras 
folly  executed  to  the  satisfaction  of  the  plaintiff.  Howe,  the 
forwarding  agent  of  the  railroad  company,  in  his  deposition 
states  that  *'  I  told  Mr.  Enowles  that  the  hay  was  now  deUyered 
in  good  order;  that  that  was  an  end  of  onr  contract^  and  that  it 
mnst  now  be  at  his  risk  against  any  damage.  He  replied  thai 
he  acknowledged  he  receiyed  it  in  good  order."  The  defendants, 
therefore,  dearly  are  not  liable  as  common  carriers.  The  case 
prorides  that  if,  in  the  opinion  of  the  court,  the  plaintiff  is  en- 
titled to  recoyer  in  any  form  of  declaring,  the  defendants  are  to 
be  defaulted.  It  is  contended  that  they  are  liable  as  bailees  or 
depositaries.  The  hay  was  permitted  to  remain  upon  the  de» 
fondants'  cars  for  the  accommodation  of  the  plaintiff,  and  at  hia 
special  request.  For  this  the  defendant  reoeiyed  no  additional 
compensation  nor  consideration.  At  most,  therefore,  they  weva 
naked  bailees  or  gratuitous  depositaries. 

The  defendants  contend  that  there  was  no  responsibility  upon 
them;  that  the  whole  risk  of  loss  or  damage  to  the  hay  was 
assumed  by  the  plaintiff.  Mr.  Hamlin,  who  acted  as  agent  for 
the  plaintiff,  testified  that  "  Mr.  Howe  consented  that  the  hay 
might  remain  on  the  cars  (until  it  could  be  shipped),  with  the 
understanding  that  the  whole  risk  should  be  on  Mr.  Knowles. 
Mr.  Ejiowles  asked  at  the  time,  'Is  there  any  risk?'  orsomething 
like  that.  I  told  Mr.  Snowies,  Howe  being  present  at  the  time, 
that  there  was  a  risk;  that  there  was  a  risk  in  all  cases.  He 
asked,  *  What  risk?'  I  told  him  there  was  the  risk  of  fire  and 
water  or  rain;  and  there  were  other  risks  which  could  not  then 
be  thought  of — ^there  were  a  thousand  risks.  After  a  littie  more 
conversation  it  finally  ended  in  Mr.  Enowles  assuming  the  whole 
risk;  *  *  *  that  it  should  remain  on  the  cars,  and  at  hia 
risk,  until  it  was  shipped." 

This  witness  further  testified  that  the  cars  on  which  the  hay 
then  was  were  on  the  principal  track,  from  which  they  must  be 
removed  to  make  room  for  other  trains.  The  track  down  on 
the  wharf,  and  the  one  where  the  cars  then  stood,  were  the  only 
tracks  from  which  freight  could  be  shipped. 

This  was  on  the  sixteenth  of  July,  1851.  On  the  eighteenth 
of  the  same  July,  the  cars  on  which  the  plaintiff's  hay  was 
transported,  having  been  removed,  but  under  whose  direction 
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does  not  appear,  to  the  defendants'  wharf,  were  precipitated  into 
the  dock  by  the  breaking  down  of  the  wharf,  in  consequence  of 
its  being  overloaded  with  raihroad  iron.  This  risk,  the  plaintiff 
affirms,  was  not  contemplated  by  the  parties,  nor  assumed  by 
him,  but  was  the  consequence  of  the  gross  negligence  of  the 
defendants,  and  therefore  they  should  sustain  the  loss.  Being 
a  bailee  without  reward,  the  defendants  are  bound  to  slight  dili- 
gence only,  and  are  not  therefore  answerable  except  for  gross  neg- 
lect: Story  on  Bailments,  sec.  G2;  Ibster  v.  Essex  Bank,  17  Mass. 
500  [9  Am.  Dec.  168].  The  authorities  do  not  concur  in  a  uni- 
form standard  by  which  to  determine  what  constitutes  gross 
negligence  in  a  gratuitous  bailee  or  depositary.  Such  a  bailee, 
who  receives  goods  to  keep  groHs,  is  under  the  least  reisponsi- 
biliiy  of  any  sx>ecies  of  trustee.  If  he  keeps  the  goods  as  he 
keeps  his  own,  though  he  keeps  his  own  negligently,  he  is  not 
answerable  for  them.  He  is  only  answerable  for  fraud,  or  that 
gross  neglect  which  is  evidence  of  fraud:  Just.  Inst.,  lib.  8,  tit. 
16,  sec.  8;  Coggs  v.  Barnard,  2  Ld.  Baym.  909,  914;  Ibsier  v. 
Essex  Bank,  supra;  2  Kent's  Com.  661,  662. 

Judge  Stoiy,  in  his  work  on  bailments,  section  64,  says :  **  Tht 
depositaiy  is  bound  to  slight  diligence  only;  and  the  measure 
of  that  diligence  is  that  degree  of  diligence  which  persons  of  less 
than  common  prudence,  or  indeed  of  any  prudenoe  at  all,  takt 
of  their  own  concerns.  The  measure,  abstractly  considered, 
has  no  reference  to  the  particular  character  of  an  individual; 
but  it  looks  to  the  general  conduct  and  character  of  a  whole 
class  of  persons;  and  so  Sir  William  Jones  has  intimated  on 
some  occasions."  He  cites  Jones  on  Bailments,  82, 88;  Tompkins 
▼.  Salimarsh,  14  Seig.  &  B.  276;  Dorman  v.  Jenkins,  2  Ad.  &  EL 
856. 

Both  of  the  above  rules,  which  on  a  strict  analysis  will  not  be 
found  in  any  essential  point  dissimilar,  are  subject,  under  some 
circumstances,  to  modification.  Thus  when  tiie  bailor  or  de- 
positor not  only  knows  the  general  character  and  habits  of  th< 
bailee  or  depositary,  but  the  place  where  and  the  manner  in 
Vhich  the  goods  deposited  are  to  be  kept  by  him,  he  must  bf 
^Bumed  to  assent,  in  advance,  that  his  goods  shall  be  thui 
treated;  and  if  under  such  circumstances  they  are  damaged  or 
lost,  it  is  by  reason  of  his  own  fault  or  folly.  He  should  not 
have  intrusted  them  with  such  a  depositary,  to  be  kept  in  such 
a  manner  and  place.  Applying  these  principles  to  the  case 
imdei  consideration,  and  whatever  view  we  may  take  of  the 
ictent  of  tlM  plaintiff's  liability  by  xemom  ol  his  special  oon- 
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tmcty  the  result  can  not  be  doubtful.  That  it  was  the  expecta- 
tion of  both  parties  that  the  hay  was  to  be  shipped  from  the 
defendants'  wharf  is  veiy  apparent.  That  wharf  was  open  to 
the  inspection  of  the  world.  The  plaintiff  had  the  same  oppor- 
tunity to  observe  its  condition  as  the  defendants.  The  iron  by 
which  it  was  ultimately  carried  down  had  been  deposited  upon 
it  months  before.  No  additional  incumbranoe-appears  to  have 
been  placed  upon  the  wharf  by  the  defendants  after  the  animal 
of  the  hay  before  it  finally  broke  down. 

In  Tiew  of  all  the  facts  in  the  case,  and  independent  of  th* 
special  contract  testified  to  by  Mr.  Hamlin,  we  are  of  opinion 
that  the  defendants  are  not  liable.  Therefore,  aocording  to 
agreement,  a  nonsuit  must  be  entered. 

Shxpiat^  0.  J«,  and  TiBnonr,  AjraiiBroH,  and  Oumso,  JJ.,  eon* 
ourred. 

Giuanjiious  DxrosiKiJtT  Lubui  Onlt  iob  Obosb  NacoienroBs  8m 
Xfeyd  ▼.  Wed  Branch  Bmk^  68  Am.  Deo.  581,  aad  omm  dtod  in  the  note 
586.  T3ie  degree  of  oue  neoeanry  to  aroid  the  impatatlon  of  bed  fidtfa  ie  ee- 
timatod  by  the  oarafahieei  which  the  depositary  iiaee  towaidi  his  own  prop* 
erty  of  a  nmilar  kind:  Id. 

LiABnjn'  or  Cokmok  CAaaTia  C^aseb  amtsa  Couflmoiov  ot  Tbahb* 
POBSAZiOK  and  deposit  in  its  depot.  It  is  then  liable  for  want  of  ordinary 
care  only:  Tkotmu  t.  SosUm  etc.  S.  S.  Oarp,,  43  Am.  Deo.  444;  and  see  cases 
dted  in  the  note  46a  See  Stoiie  v.  ITaiK,  62  Id.  021.  It  is  boond  to  keep 
the  goods  a  reaaonable  time:  Farmtr^  etc  Bank  t.  CfhampUUm  T.  Cb.,  6t 
Id.  68. 

Wbasp  DunvBr  or  Goods  SuwiomiT  to  RarjisHi  GabbobiIs  LuHb* 
irrx  See  Flak  t.  KtwUmt  48  Am.  Deo.  649,  and  note  660. 


BUOENAM  V.  ThOMFBON. 

(88  XAm.  171.1 

^Rmini  wnwwjT  Statb,**  dt  Statutobt  Fboyisiok  that  ScATon  of 
LmiTAnoirs  shall  not  ran  in  favor  of  any  one  during  the  time  he  shall  be 
abeent  from  and  reside  withoat  the  state,  means  only  an  established  rest* 
denoe  or  home  withoat  the  state. 

DoMidiia  Bbmahib,  votwithstazstddyo  Absbnojes  fob  Spbgial  PuBPOflia 
AKD  IOB  DxmnTB  PsBiODS,  SO  Icmg  as  the  intention  to  retom  remains. 

Assumpsit  upon  promissoiy  notes.  The  pleas,  the  general 
issue  and  the  statute  of  limitations.  The  defendant  was  a  sub* 
contractor  on  railroads.  After  making  the  note,  he  went  to 
Massachusetts  and  lived  there  with  his  wife  seyeral  months. 
He  and  his  wife  then  went  to  Vermont,  where  they  also  lived 
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for  8om6  time.  When  out  of  Maine  he  boaided.  maintainiTig 
no  piiyate  establishment  of  his  own;  and  when  his  contracts 
weie  completed,  he  returned  to  this  state.  At  the  house  of  his 
wife's  father  he  had  a  furnished  room  where  he  kept  house 
l>efore  he  left  Miaine.  During  a  portion  of  his  absence  his  wife 
occupied  and  used  the  room  and  furniture,  and  during  the  rest 
of  the  time  they  were  retained.  With  regard  to  the  statute  of 
limitations  in  Maine,  it  is  proTided  by  section  28,  chapter  146, 
of  the  reTised  statutes,  that  '*  if  after  any  cause  of  action  shall 
haye  accrued,  and  the  person  against  whom  it  shall  have  ac- 
orued  shall  be  absent  from  and  reside  without  the  state,  the 
time  of  his  absence  shall  not  be  taken  as  any  part  of  the  time 
limited  for  the  conmiencement  of  the  action."  The  jury  were 
instructed  as  stated  in  the  opinion.  The  Terdiot  was  for  the 
defendant,  and  the  plaintiff  excepted. 

JbigaUs,  in  support  of  the  exoeptions. 

Ocvld,  contra. 

By  OoTurt,  Tbhuxt,  J.  The  jury  were  instmoted  that  the 
phrase  ''  and  reside  without  the  state'*  had  reference  to  an  es- 
tablished residence  or  home  without  the  state;  that  the  terms 
"  established  residence  "  and  '  *  home  "  were  used  to  communicate 
the  same  idea.  In  order  to  suspend  the  operation  of  the  statute  of 
limitations,  after  the  cause  of  action  has  accrued  and  the  statute 
has  begun  to  run,  the  person  who  sets  it  up  in  defense  must  not 
only  be  absent  from  but  reside  without  the  state:  B.  S.,  c.  146, 
sec.  28.  This  language  is  similar  to  that  used  in  chapter  82, 
section  1,  under  the  sixth  head,  proTiding  that  any  person  of 
the  age  of  tweniy-one  years  who  shall  hereafter  "  reside  in  any 
town  "  within  this  state  for  the  term  of  five  years  together,  etc., 
shall  thereby  gain  a  settlement  in  such  town.  The  term ''  reside 
in  any  town  "  has  receiyed  the  judicial  construction  of  this  court 
and  others,  which  fully  sustains  the  instructions  given  to  the 
jury:  Green  v.  Windham,  18  Me.  226;  Wayne  y.  Green,  21  Id.  857. 

It  was  obTiously  the  intention  of  the  legislature  to  give  to  the 
creditor  six  full  years,  and  no  more,  in  which  to  bring  his  action 
for  the  recovery  of  a  debt  on  simple  contract,  unless  the  evidence 
of  debt  be  a  witnessed  note.  And  so  long  as  the  debtor  has 
such  a  residence  in  the  state  as  to  make  him  subject  to  the  juris- 
diction of  its  courts,  the  statute  would  continue  to  run.  If  he 
had  such  a  residence  when  the  cause  of  action  first  accrued  as 
constitnted  a  home,  it  would  remain  such,  notwithstanding  his 
absenoes  for  special  purposes,  and  for  periods  which  were  defi« 
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«iite  as  to  tima  or  purpose,  so  long  as  there  sboald  ismam  fhe 
jntentioxx  to  xetozn. 
Judgment  on  the  verdiot. 

BiOB,  AsvLKToVy  and  Cuitumi,  JiT.,  cononned. 

What  Co»9nr^ttB  Gbahoi  nr  Dombjomi  Bm  mtm  dM  is  iwls  to  ITiv- 
joKt.  ifoivcm,  fi6  Am.  Deo.  866;  noiU  U>  OUif  qf  New  Albmif  r»  MmUm^  9% 
Id.  632. 

DmnNonoir  brwxeet  Bssidskob  axd  Domzoeuii  See  note  to  Jfiroti  t. 
iMeM*.  82  Am.  Deo.  427s  ffaggari  r.  Morffon,  65  U.  280. 

iMTEKnaa  to  Rbmadt  Oombdvii)  wixh  Aotval  Bbudskob  Onsnnmi 
DomcBiiB:  OfwoiBwi  v.  BtekanTs  JO^r,  88  Am.  Dea  668}  HmH  t.  Lkdrn^, 
-48  Id.  607;  XfSMW  ▼.  iUfe,  28  Id.  298. 


MoODT  t;.  WHCTHBt. 

!»  ICaob.  174.] 

MsAsoma  or  DAMien  nr  Tbotxb  is  Valux  ov  PBonnTr  iv  T^iia  os 

CkUIVUKSION. 

iliienrAL  Owna  BaoAiKnio  Pommxoh  of  Cosvatau  Pamrsiai  ▼!■■ 
ITS  AoaBsnoirs  after  cooTenioii  may  reoorer  the  Talne  of  the  properly 
and  its  aoeretions  if  it  be  again  oonverted,  either  bythe  original  cuuferter 
or  l^  a  stranger.    iVr  Tenney,  J. 

DmaiiD  BT  Obioihal  Ownn  Avn  Bbtubal  bt  CovyBBXiB^  after  oonrerted 
piopetty  has  passed  into  an  in^roved  oondition,  may  be  regarded  as  eiH> 
danoe  of  a  oonTenion  after  the  first  taking*  ao  as  to  admit  of  the  owner 
reeorating  in  trover  the  Talne  of  the  property  in  its  improved  state. 
Per  Tenney,  J. 

Davaov  nr  Tftovsn  bob  Timbbb  Cut  avd  Haulbd  are  oonfined  to  the 
valne  of  the  timber  at  the  time  of  ita  aeveranoe  from  the  freeholdt  If  the 
posssssion  of  the  oonverter  snbseqnent  to  that  time  has  been  vointer- 
mpted. 

Tbotbb  for  the  Talne  of  mill-logs  taken  from  land  of  the 
plaintilf.  The  evidenoe  showed  that  the  defendants  oat  the 
iimber  npon  the  plaintiff's  land  and  hanled  it  two  or  three  miles, 
and  then  deposited  it  upon  the  plaintiff's  land  near  his  milL 
From  this  plaoe  the  defendants  rolled  the  logs  into  the  stream 
and  converted  them  to  their  own  use.  Verdict  for  the  plaintiff^ 
who  excepted  to  the  instruction  that  the  measure  of  damages 
was  the  Talne  of  the  logs  when  they  first  became  personal  p>op« 
ertj,  that  is,  after  the  trees  were  cut  down. 

InffdUa  and  Buggies,  in  support  of  the  exceptions. 

LoweU  and  Foster,  oonira. 

• 

By  Court,  Tknhxy,  J.  The  question  presented  in  this  ease  is 
whether  the  plaintiff,  if  entitled  to  recoyer  in  the  action,  can 
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have  in  damages  the  value  of  fhe  timber  at  the  place  where  ii 
was  deposited,  which  was  two  or  three  miles  nearer  the  destined 
market  than  the  spot  where  the  trees  were  cut;  or  is  he  limited 
in  damages  to  their  value,  where  they  were  first  severed  from  the 
freehold?  In  England,  it  has  been  held  that  the  juiy  are  not 
restricted  to  find  as  damages  the  mere  value  of  the  property  at 
the  time  of  the  conversion,  but  they  may  find  as  damages  the 
value  at  a  subsequent  time  in  their  discretion:  Oreening  v.  Wil' 
kinson,  1  Car.  &  P.  621.  And  the  doctrine  in  the  case  of  West 
V.  Weniworth^  8  Oow.  82,  is  somewhat  similar*  But  in  Massa- 
chtusetts  the  court  say:  **  We  adhere  to  the  value  at  the  time  a» 
a  rule  which  works  well;  and  its  certainty  is  quite  an  equivalent 
for  its  occasional  want  of  perfect  exactness: "  Oreenfidd  Bank  v. 
LeaviU,  17.  Pick.  1  [28  Am.  Dec.  268].  And  it  is  believed  that 
the  rule  in  Oreening  v.  WUkinsan,  supra,  has  never  been  practi- 
cally adopted  in  this  state. 

When  the  properly  has  undergone  some  change  after  it  wa» 
first  taken,  by  additional  labor  being  bestowed  upon  it,  or  by 
other  materials  being  connected  with  it,  the  original  owner  has- 
been  allowed  to  take  it,  unless  the  identity  of  the  thing  be  de- 
stroyed, as  by  annexing  it  to  and  making  it  a  part  of  some  other 
thing  which  is  the  principal,  or  by  changing  its  nature  from 
personal  properly  to  real  estate.  Oloth  made  into  a  garment, 
leather  into  shoes,  trees  squared  into  timber,  and  iron  converted' 
into  bars  may  be  reclaimed  by  the  original  owner  in  their  im- 
proved condition:  Yin.  Abr.,  tit.  Property .  E,  pi.  6;  BeUsr.  Lee, 
5  Johns.  348  [4  Am.  Dec.  368];  CurHa  v.  Groat,  6  Id.  168  [6  Am. 
Dec.  204].  It  has  been  held  in  some  cases  that,  in  an  action  of 
trover  for  property  alleged  to  have  been  converted,  the  value  of 
the  property  in  its  new  and  improved  state  is  the  measure  of 
damages,  thereby  allowing  the  original  owner  to  receive,  not  only 
the  value  of  the  property  when  first  converted,  but  all  that  haa 
been  added  to  it,  provided  its  identity  remains. 

Brown  v.  Sax,  7  Cow.  95,  was  trover  for  logs  cut  on  the- 
plaintiff's  land  and  afterwards  drawn  to  the  mill  of  the  defend- 
ant, who  converted  the  boards;  the  damages  were  held  to  be  the- 
value  of  the  boards.  In  Baker  v.  Wheeler,  8  Wend.  605,  it  ap- 
peared that  saw-logs,  proved  to  have  been  the  plaintiff's,  were 
cut  by  the  servant  of  the  defendants,  and  hauled  to  Fort 
Edward,  and  sawed  into  boards  and  plank  by  them;  in  trover 
for  the  logs,  the  measure  of  damages  was  held  to  be  the  value 
of  the  sawed  stuff  and  interest  thereon.  If  in  these  cases  there 
was  no  evidence  of  a  distinct  conversion  after  th»  logs  had  been 
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conTerted  into  IxMurds  and  plsnk,  the  rale  for  the  damages 
seems  not  only  to  be  a  departure  from  the  principle  that  the 
damages  shall  be  the  Talne  of  the  article  at  the  time  of  the  con* 
version,  and  interest  thereon,  bnt  at  variance  ivith  adjudged 


In  the  case  of  Morgan  y.  Potoett,  3  Ad.  k  El.,  N.  B.,  282, 
which  was  trespass  for  taldng  coal  from  the  plaintiff's  mine, 
the  damages  were  adjudged  to  be  the  Talue  of  the  coal  immedi- 
ately after  it  was  serered.  The  court  relied  upon  and  adopted 
the  rule  in  MarHn  y.  Porter ^  6  Mee.  &  W.  351,  which  was,  that 
the  plaintiff  was  entitled  to  the  -value  of  the  coal  as  a  chattel 
''at the  time  the  defendant  began  to  take  it  away;"  that  is  (as 
there  stated),  as  soon  as  it  existed  as  a  chattel;  which  value 
would  be  the  sale  price  at  the  pifs  mouth,  after  deducting  the 
expense  of  carrying  the  coals  from  the  place  in  the  mine  where 
they  were  got  to  the  pit's  mouth.  And  in  Wood  v.  Morewood^  8 
Ad.  &  El. ,  N.  S. ,  440,  note,  before  Parke,  B. ,  he  told  the  jury  that 
they  might  give  damages  under  the  count  in  trover,  the  value  of 
the  coals  at  the  time  they  became  chattels,  on  the  principles  laid 
down  in  MarHn  v.  Porter y  eupra.  It  is  understood  by  the  report 
of  the  case  that  the  one  last  named  was  trespass  for  coals  after  they 
were  severed,  but  the  principle  was  held  to  apply  to  the  action 
of  trover  for  tbe  same  reason.  And  it  is  difficult  to  perceive 
why  a  more  rigid  rule  should  be  applied  to  a  defendant  in  an 
action  of  trover  than  to  one  of  trespass.  If,  however,  the  orig- 
inal owner  chooses  to  possess  himself  of  the  same  property, 
with  its  accretions  after  the  conversion,  and  it  is  again  con- 
verted, there  is  no  good  reason  why  the  taker,  whether  he  is 
the  one  who  originally  took  it,  or  a  stranger,  should  not  be 
held  to  pay  the  value  which  it  had  when  last  converted. 
And  a  demand  by  the  owner  and  a  refusal  by  the  taker,  after  it 
had  passed  into  an  improved  condition,  might  be  regarded  as 
evidence  of  a  conversion  after  the  first  tiJdng,  which  might 
admit  of  the  same  rule  of  damages:  Ctishing  v.  Longfellow,  26 
Me.  806.  A  strong  analogy  exists  between  an  article  wrong- 
fully converted,  and  afterwards  changed  into  an  improved  state 
without  losing  its  identity,  and  goods  fraudulently  mingled 
with  other  goods;  in  which  case,  if  the  mixture  is  undistin- 
guishable  and  a  new  ingredient  is  formed,  not  capable  of  a  just 
appreciation  and  division,  according  to  the  original  rights  of 
each,  then  the  party  who  occasions  the  wrongful  mixture  must 
bear  the  whole  loss.  But  if  the  parly  who  would  be  entitled 
to  the  whole  of  the  mixture  makes  no  attempt  to  obtain  the 
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whole,  but  resortB  to  his  action  of  troTer,  the  damages  would 
be,  not  the  -value  of  all  that  which  he  might  rightfully  take,  but 
only  of  that  which  was  first  wrongfully  conyerted  by  the  acl^  of 
mingling. 

In  the  case  before  us,  the  CTidenoe  tended  to  show  that  the 
defendants  caused  the  timber  standing  on  the  plaintiff's  land  to 
be  cut  down  and  cut  into  mill-logs,  and  hauled  two  or  three 
miles,  and  deposited  on  other  land  of  the  plaintiff.  Famsworth, 
one  of  the  defendants,  states  in  his  letter  to  the  plaintiff  that 
he  became  interested  in  the  timber  as  a  purchaser  of  the  other 
two  defendants  in  the  winter  and  spring  of  1848,  that  Whitney 
and  Kimball  out  and  hauled  the  logs,  and  that  he  was  on  the 
]|^d  before  the  timber  was  cut,  and  several  times  while  they 
were  cutting,  and  the  timber  was  afterwards  landed  near  Sabattis 
mer,  on  the  plaintiff's  land,  and  subsequently  the  defendants 
rolled  it  into  the  river  and  converted  it  to  their  own  use.  A 
part  of  the  lumber  purchased  by  Famsworth  was  surveyed  in 
the  woods,  and  a  part  on  the  plaintiff's  land  before  it  was  turned 
into  the  stream.  The  jury  must  have  found  that  all  the  defend- 
ants were  engaged  in  cutting  the  timber  from  the  stumps,  and 
hauling  therefrom,  and  the  statements  in  the  letter  are  not  in- 
consistent with  such  finding.  It  does  not  appear  that  any 
possession  was  taken  by  the  plaintiff  of  the  timber  after  it  was 
landed  near  his  mill»  although  it  was  still  upon  his  land;  neither 
does  it  appear  that  he  made  any  demand  therefor  at  that  place; 
and  there  is  no  evidence  of  a  conversion  by  the  defendants  after 
they  began  to  take  away  the  timber  from  the  place  where  it 
originally  stood,  it  being  constructively  in  their  possession 
during  the  whole  time. 

Exceptions  overruled.    Judgment  on  the  verdict. 

ApKiSton  and  CimiNa,  JJ.,  concurred. 


Mbasubb  of  Damaois  in  Tbovxr,  Gbnxbal  Rui«b  or:  See  Eatrter  r. 
Dement,  62  Am.  Deo.  671,  uid  note  citing  prior  cases  680.  The  prindpel  ease 
U  oited  in  Stwrgea  ▼.  Keith^  67  111.  469,  to  the  point  that  the  oarrent  or  mar^ 
ket  valne  of  property  at  the  time  of  the  conyenion,  with  interest  from  that 
time  until  the  trial,  is  the  true  measure  of  damages  in  trover;  and  in  Winckeaier 
V.  Craigt  33  Mich.  219,  to  the  point  that  the  rule  of  damages  in  trover  for 
timber  is  the  value  of  the  timber  at  the  time  of  severance  from  the  freeholdL 
As  to  the  rule  in  Texas,  see  Pridgin  v.  Strickland,  68  Am.  Deo.  124. 

Mbasubb  or  DAHAon  in  Tbovbs  whxsb  Valux  Enhangsd  bt  Wbono- 
DOSB. — ^This  subject  receives  a  discussion  fit  length  in  the  note  to  Baker  v. 
Wheeler,  24  Am.  Dec.  70-88;  see  also  the  note,  on  title  by  accession,  in  Put- 
t^fer  V.  Page,  64  Id.  686,  under  the  head,  *'  Bei^wal  of  Labor  upon  Another^ 
Property;'*  and  the  note  to  Bette  v.  Lee,  4  Id.  960.    In  trover,  where  the  prop* 
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«r|7  Ifl  tekn  by  mSMke,  the  nil«  of  danugM  ahoald  be  the  Mine  m  Li  tsee* 
pifle;  that  ie,  the  Telne  where  fint  tiken. 

Thi  FBDroiPAL  CASE  18  oiTKD  to  TEOB  MWfEOT  in  Weifnouih  ▼.  Ohieogotte. 
STpCCj  17  WiB.  666.  Tothepomt  that  the  pUdntiff  ie  not  to  hare  the  benefit 
el  the  additiona]  labor  beetowed  npon  the  propercy  in  traneporting  it  to  >  better 
narket,  it  la  oited  in  Webtler  y.  Moe,  36  Id.  7&  In  McLean  Ckmn^  Coal  Co. 
T.  Long^  81  JXL  902,  it  is  held  that  the  measure  of  damages  in  an  action  of 
trover  for  ooals  taken  from  a  mine  and  oonverted  is  the  Talae  of  the  ooals  at 
the  month  of  the  piti  less  the  oost  of  oonreying  the  ooal  from  the  place  where 
it  IB  dng  to  the  month  of  the  shaft;  citing  the  principal  case  as  sustaining  the 
role.    So  also  in  Auatin  t.  HwOtviile  tie.  Co.,  72  Mo.  645i 


KtmbatiTi  v.  City  of  Ba!EH. 

ps  MAnm,  219.J 
Towm  Jjta  hoc  Liabli  fob  Nbobsart  iNTXKBUPnoir  ov  Tbayel  amd 
iHOOHYxnxirGB  TO  PiTBUO  in  repairing  streets  and  sidewalks. 

TIOWHS    LBA.TZNO   VHBB  StBXSTS  OB  SiDXWALKS  WHILB  UkDIBOOIHO  BM' 

PAXB8  in  each  a  condition  as  nnneoeesarily  to  expose  thoee  who  may  pass 
upon  them  to  inoonrenience  or  danger  are  as  liable  for  injuries  rssnlting 
as  they  are  when  their  ways  are  permitted  to  become  unsafe  from  want 
of  rspairSb 

Pdbuo  Snunen  ob  Sidewalks  while  Undbbooiiio  Rkpaibs  bhould  eov 
BE  Leit  at  Niobt  without  some  temporary  railing  or  other  means  of 
proteotiony  or  some  beacon  to  warn  passengers  against  such  uncommon 
danger. 

YEBincfT  will  EOT  BE  Sbt  Abide  OK  Gbouvd  THAT  Damaobb  are  eithet 
^SKoessiTe  or  inadequate,  unless  it  is  apparent  that  the  Jury  acted  under 
some  bias,  prejudice,  or  improper  influence,  or  have  made  some  mistake 
of  fact  or  law. 

Meeb  Fact  that  Dakaoxs  Awabdkd  bt  Jubt  abb  Obeateb  than  court 
would  haye  awarded  upon  the  evidence  is  not  sufficient  ground  to  set 
aside  the  Terdict. 

Aorunr  to  recoTer  damages  for  personal  injuries  reoeiyed  at 
night  while  passing  along  a  sidewalk  in  Bath,  from  which  a 
length  of  plank  had  been  necessarily  removed  by  the  street 
conunissioner  for  the  purpose  of  rejMdring  the  street,  thus  leav- 
ing a  break  in  the  level  of  the  sidewalk  of  from  twelve  to 
eighteen  inches  in  extent.  The  injury  received  affected  the 
tendon  of  the  heel,  and  there  was  evidence  to  show  that  it  would 
be  permanent.  Verdict  was  for  the  plaintiff,  and  assessed  the 
damages  at  something  over  one  thousand  four  hundred  dollars. 
The  case  comes  up  on  a  motion  by  the  defendants  to  set  aside  thia 
verdict.    The  grounds  of  the  motion  are  stated  in  the  opinion* 

QHberi  and  Tollman,  for  the  plaintiff. 

BandaU  and  Booker,  for  the  defendants. 
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By  Court,  Riob,  J.  This  is  a  motion  to  set  aside  tho  verdict 
on  the  ground  that  it  was  rendered  against  the  evidence  and  the 
weight  of  the  evidence  in  the  case,  and  because  the  damages 
were  excessive;  and  also  on  the  ground  that  the  jury  was  im-. 
properly  selected  and  filled  up.  The  objection  to  the  manner 
of  selecting  and  filling  up  of  the  jury  we  do  not,  however,  un- 
derstand is  relied  upon.  As  to  the  weight  of  the  evidence,  w» 
do  not  think  the  jury  erred  in  the  conclusion  that  the  way  was 
defective  at  the  time  and  place  of  the  injury.  But  it  is  con«> 
tended  that  inasmuch  as  the  street  was  then  undergoing  repairs,, 
the  defendants  are  not  liable.  Towns  are  not  only  authorized 
but  required  by  law  to  repair  their  public  ways,  including  streets 
and  sidewalks,  so  that  they  may  be  safe  and  convenient  for 
those  who  may  have  occasion  to  pass  and  repass  upon  them. 
To  do  so  effectually,  it  may  be  necessary  to  break  up  and  re- 
model  both  the  bed  of  the  streets  and  the  sidewalks,  and  at 
such  times  the  public  are  necessarily  subjected  to  some  degree 
of  inconvenience  and  insecurity.  For  such  necessary  interrup- 
tion of  travel  and  inconvenience  to  the  public,  towns  are  not  lia- 
ble. But  while,  for  the  purpose  of  repairs,  they  may  thus  break 
up  and  temporarily  obstruct  the  passage  over  their  public  ways 
and  sidewalks,  they  are  not  authorized  to  leave  their  streets  or 
sidewalks,  while  undergoing  repairs,  in  such  a  condition  as  un- 
necessarily to  expose  those  who  may  pass  upon  them  to  incon- 
venience or  danger.  At  such  times,  ways  should  not  be  left 
during  the  night  without  some  temporary  railing  or  other 
means  of  protection,  or  some  beacon  to  warn  passengers  against 
such  uncommon  danger.  By  neglecting  to  adopt  such  reason- 
able precautionary  measures  for  the  safety  of  citizens  and  trav- 
elers, towns  are  equally  culpable,  and  as  liable  as  they  are  when 
their  ways  are  permitted  to  become  unsafe  from  want  of  repairs. 
Any  other  rule  would  enable  negligent  or  vicious  town  officers 
to  set  pitfalls  for  the  unwary  with  impunity.  We  think  the 
evidence  shows  very  clearly  that  the  city  authorities  did  not 
adopt  suitable  precautionary  measures  to  protect,  during  the 
night-time,  passengers  upon  the  street  where  this  accident  oc- 
curred, while  repairs  were  being  made. 

The  damages  assessed  by  the  jury  may  have  been  greater  than 
the  court  would  have  awarded  upon  the  evidence.  But  the  pai- 
ties  are  entitled  to  the  judgment  of  the  jury,  and  not  of  the  court, 
upon  that  question,  and  courts  will  not  set  verdicts  aside  on  the 
ground  that  damages  are  either  excessive  or  inadequate,  unless 
it  is  apparent  that  the  jury  acted  under  some  bias,  prejudice,  or 
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improper  inflaenoe,  or  haye  made  some  mistake  of  fact  or  law; 
mere  difference  of  judgment  is  not  sofficient.  There  is  nothing 
in  this  case  to  induce  the  belief  that  the  jury  were  prejudiced  or 
unduly  biased,  or  that  they  made  any  mistake  of  fact  or  law. 
If  they  haye  erred  in  judgment,  the  error  is  not  so  palpable  as 
to  authorize  the  belief  that  they  were  controlled  by  any  improper 
influences. 
Motion  OYerruled.    Judgment  on  the  verdict. 

Shxflbt,  0.  J.,  and  TBHinnr,  Afplron,  and  Cuttiho,  JJ.,  oon* 
cnrred. 

SzcESBZvx  Damaobh,  Vxbbxot  whkv  Set  Abidb  fob:  See  MeDmUL  ▼. 
Baca,  06  Am.  Dec  330;  Niekolton  y.  K.  T.  S  N,  H.  R.  B.,  Id.  390,  ead 
cMes  cited  in  the  aotee  thereto;  MUbum  y.  Beach,  56  Id.  01. 

Duty  op  Town  to  Kxbp  Highwats  nr  Repair:  See  Troif  ▼.  Oheahire  R,  B. 
Co.,  55  Am.  Dec.  177;  and  caeee  cited  in  the.note  190.  Liability  for  iailnre: 
Baymond  y.  C%  qf  L<noeU,  53  Id.  67,  and  caeee  cited  in  note  67. 

LlABIUTT    OF    MUNKnrAL  COBPOBATION  lOB  NaOUOSMCI  AND  UnSKXLL 

VULNISB  ov  AoxHiB  in  carrying  on  pnblio  work:  See  Boehuter  W,  L,  Co,  y. 
Boehetier,  63  Am.  Deo.  310,  note  320;  Llofd  t.  Mayor  qf  New  Tork^  66  Id. 
347,  and  note  340. 

LiABCUTT  OP  To^nr  fob  Ivjubt  from  DxFxcnyB  Hiohwat:  CUy  qf  Tal- 
iakaaeee  y.  IbrMme,  62  Am.  Deo.  368,  and  cases  dted  in  note  364;  see  also 
BadeHfy.  Mayor  qf  BrooUpn^  63  Id.  357,  and  note  360. 

MAniTAiNiKO  Guards  avd  Liohtb  about  ExcAyATiON  in  Strut  is  not 
an  obligation  implied  in  a  contract  with  a  mnnidpal  corporation  for  ezcayat- 
ing  a  street;  bnt  the  corporation  Is  primarily  bound  to  keep  the  ezcaya- 
tion  properly  guarded,  and  can  not  cast  this  obligation  npon  the  contractor, 
nnlesa  he  has  exprtiasly  aasomed  it:  City  qf  Buffalo  y.  HoUoway^  67  Am.  Deo. 
660,  and  see  the  note  to  this  case;  Lloyd  y.  Mayor  qf  New  Torht  66  Id.  347* 
and  note  340. 


MoGiLVEBT  V.  Staqkpolel 

[88  ILava,  283.] 

CdifnireATiON  of  Sbif-mastrr  Cbabis  wkvx  Votaor  a  Baoxsir  op  Bf 
SmFwa^GK,  and  he  can  no  longer  act  in  capacity  of  master. 

Seip-itAaTxa  mat  BacuyR  Waois  of  Mastxb  attxr  Shifwbbox  daring 
the  time  he  stays  by  the  wreck  rendering  seryioes  to  protect  and  seonrs 
the  owner's  property,  nntil  the  wreck  and  other  property  of  the  owners 
are  sold. 

Smr-MASTKR  n  Emtitlki)  to  Bxabonable  Cokpkn&ation  as  Aokbtt  of 
OwmRS  for  services  rendered  and  expenses  incurred  in  secnring  and 
transporting  or  transmitting  funds  of  the  owners,  after  shipwreck  and 
the  termination  of  his  services  as  master. 

8BIF-MA8TKR  BrOOKBS  AoBNT  OF  OWNXRS  AKD  AlL  CoHCKRNED  AFTIB  Im* 

TKR&UPTION  OF  VoTAOR  by  shipwrock  or  other  casnalty. 
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SSIF-MAffrXB  IS    HOT   EnTITLBD   TO  Ck>XPXllBATIOK    ARKB  ShXFWBIOK  I0B 

SntYXOis  BiNDKRBD  OF  expenses  inoarred  in  his  own  behalf,  and  not  in. 
the  implied  employment  of  the  owners. 

Bill  in  equity  by  MoGilyery  and  others,  owners  of  seven 
eighths  of  the  schooner  Friendship,  against  Stackpole,  the  mas- 
ter of  the  vessel  and  owner  of  a  one-eighth  interest,  to  recover 
the  portion  of  the  proceeds  of  the  wrecked  ship  and  cargo  due 
the  plainti£E8.  The  master,  after  completing  the  sale  of  the 
vessel  and  cargo,  and  with  the  proceeds  thereof,  took  passage 
in  the  first  vessel  that  came  along,  which  brought  him  to 
Panama,  from  which  place  he  went  to  New  York,  and  thence 
to  his  home  in  Maine.  McGilvery,  the  ship's  husband,  and 
the  other  plaintiffs  resided  in  San  Francisco.  Stackpole 
claimed  that  the  proceeds  of  the  sale  of  the  vessel  and  caigo 
were  more  than  covered  by  the  amount  due  him  from  the  plaint- 
i£b  for  services  and  expenditures,  and  presented  the  following 
statement: 

Amount  paid  out. $706  9S 

Expenses  upon  the  voyage  to  New  York,  and  compen- 
sation for  his  services  until  his  arrival  there,  four 
months  and  twelve  days,  at  $800  per  month  (this  was 
the  usual  rate  of  wages  of  masters  at  the  time  and 

place  of  the  vessel's  fitting  out  and  departure) 1,820  00 

Paid  for  passage  from  Panama  to  New  York ^ .     100  00 

$3,126  98 

Amount  realized  from  sales  of  vessel  and 

cargo  and  credited  to  the  owners $1,689  00 

Money  received  at  San  Francisco 800  00 

$1,889  00 

The  disputed  items  in  this  account  were  the  passage-money 
from  Panama  to  New  York,  and  the  compensation  for  services 
after  the  disposal  of  the  vessel  and  stores  at  the  place  of  ship- 
wreck.   The  case  is  otherwise  sufficiently  stated  in  the  opinion. 

TF.  Davi8,  for  the  plaintiffs. 

Crosby,  for  the  defendant. 

By  Oourt,  Howabd,  J.  The  ultimate  purpose  of  this  suit  is 
to  obtain  an  adjustment  of  accounts  between  the  parties,  as  part 
owners  of  a  vessel.  The  plaintiffs  resided  at  San  JBb»ncisco, 
Oalifomia,  and  one  of  them,  McQilveiy,  was  the  major  and 
managing  owner;  and  the  defendant  was  both  part  owner  and 
master.    The  case  is  submitted  upon  the  bill,  answer,  and  agreed 
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statement  of  fiuste.  The  yessel  was  fitted  out  at  San  Francisco, 
and  sailed,  laden  with  passengers,  in  July,  1850,  for  Ghiaymas, 
on  the  Gxilf  of  California,  thence  to  MazaUan  for  orders  to  some 
port  on  the  Pacific,  and  back  to  San  Francisco.  Before  reach- 
ing the  first  port  of  destination  she  was  wrecked,  at  Cape  St. 
Lucas,  on  the  coast  of  California.  She  was  then  sold  by  the 
master,  with  her  apparel,  fnmitore,  and  supplies.  His  conduct 
in  managing  the  vessel  and  making  the  sale  is  conceded  to 
have  been  unobjectionable,  and  such  as  the  emergencies  de- 
manded. Soon  afterward  the  defendant  left  with  the  avails  of 
the  sale  for  Panama,  in  a  vessel  bound  for  that  port.  Thence 
he  crossed  the  isthmus  and  took  passage  to  New  York,  and  re- 
tamed  to  his  residence  in  this  state.  He  now  claims  to  retain 
the  entire  proceeds  of  the  sale,  which  are  less  than  the  amount 
of  his  account,  which  was  rendered  as  a  part  of  his  answer. 
This  account  is  admitted  to  be  correct,  with  the  exception 
of  an  item  of  one  hundred  dollars,  ''paid  for  passage  from 
Panama  to  New  York,''  and  a  large  portion  of  the  item  for  ser- 
vices as  master  up  to  his  arrival  in  New  York,  covering  four 
months  and  twelve  days.  The  vessel  was  stranded  and  wrecked 
in  one  month  after  the  defendant's  employment  as  master  com- 
menced. But  his  wages  would  continue  so  long  as  he  con- 
tinued to  render  services  under  the  contract.  When  the  voyage 
was  broken  up,  and  when  he  could  no  longer  act  in  the  capacity 
of  master,  his  compensation  would  cease. 

It  appears  that  the  master  and  mate  staid  by  the  wreck,  and 
rendered  important  services  to  protect  and  secure  the  property 
of  the  owners,  until  it  passed  into  other  hands  by  the  sale  and 
delivery,  on  or  about  the  twenty-fifth  of  August,  1850.  To  that 
tune  wages  were  paid  to  the  mate  by  the  master,  with  the  appro- 
bation of  the  owners.  To  the  same  time  it  would  be  but  just 
that  the  wages  of  the  master  should  be  computed.  If  he  had 
rendered  farther  service,  or  incurred  expense  in  securing,  trans- 
porting, or  transmitting  the  funds  belonging  to  the  owners,  he 
would  for  that  be  entitled  to  a  just  remuneration.  For  when 
the  voyage  is  interrupted  by  shipwreck  or  other  casually,  the 
master  of  the  ship  becomes  of  necessity  an  agent  for  the  owners 
and  all  concerned,  with  authority  to  act  for  them,  as  if  upon 
special  request.  But  there  is  no  evidence  in  this  case  upon 
which  he  can  base  any  claim  for  such  services  or  disbursements. 
In  going  to  Panama,  and  thence  to  New  York  and  to  Maine,  he 
was  not  in  the  employment  of  the  owners,  but  was  following  his 
own  bent;  and  though  with  funds  belonging  to  them,  yet  not 
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in  puiBuanoe  of  any  obligation  arising  from  his  relation  as 
master  or  joint  owner,  but  rather,  as  it  would  seem,  in  avoid- 
ance of  palpable  duties.  And  so  if  he  encountered  perils  on 
the  way,  as  is  contended,  it  was  not  in  an  enterprise  in  which 
the  part  owners  were  concerned,  or  in  the  accomplishment  of 
which  they  are  to  be  affected. 

We  haTe  wholly  failed  to  perceiye  upon  what  principles  of 
law  or  equity  the  defendant  can  be  entitied  to  the  amounts 
charged  and  claimed  as  **  paid  for  passage  from  Panama  to  New 
York,"  and  for  services  after  the  relation  and  duties  of  master 
had  been  terminated  by  events  that  had  transpired  at  the  place 
of  disaster.  After  disallowing  these  sums,  and  deducting  from 
the  proceeds  of  the  sales  the  balance  of  the  account  of  disburse- 
ments as  chaiged,  and  the  compensation  of  the  master,  to  be 
computed  as  before  stated,  and  one  eighth  belonging  to  him  as 
owner,  there  will  remain  in  his  hands  six  hundred  and  thirty- 
one  dollars  and  eighty-one  cents  belonging  to  the  plaintiffs. 
For  that  sum,  with  interest  from  the  date  of  the  writ,  as  claimed, 
they  are  entitied  to  a  decree,  with  costs;  and  it  is  adjudged  and 
decreed  accordingly. 

SHBPLBr,  0.  J.,  and  Tunonr,  Afpubtov,  and  Hathawat,  JJ., 
concurred. 

LlABILITT  OF  OWNXBS  lOK  AOXS  OF  MaSTBB  IK  UsUAL   GOUBSB  09    Bm • 

PLOTHENT:  ffemU  v.  BMck,  86  Am.  Dec.  243,  and  omm  cited  In  the  note. 

PowBS  OF  Mastsb  to  Sxll  Ship  and  Caboo  nr  Oasbb  of  Kmrnamffoit 
Bee  Piie  v.  Bakk,  h^fira^  and  note  citing  prior  caeee. 


FtKE  V.  Baloh. 

(W  MAOra,  803.] 

Uastib  hat  Sxll  Smr  avd  Caboo  when  Votagx  is  Bboksv  up  by  on- 
governable  circamatancee;  bnt  the  sale  mnat  be  in  good  faith,  for  tba 
good  of  all  concerned,  and  in  case  of  anpreme  neceeaily,  which  aweepa 
all  ordinary  rolea  before  it. 

Mastsb  of  Ship  Aots  for  Ownebs  and  Iitbubbbs  raoAuaB  Thbt  can  hot 
Act  for  themselyes,  and  he  ia  not  justified  in  selling  ship  or  cargo  azcept 
in  case  of  extreme  necessity. 

MaSTXB  must  Ck>MMlTNIOATB  WITH  OWNEBS  BT  AnT  AvAILABLB  MxANR  in 

his  power  before  selling  ship  and  cargo  in  case  of  emergency,  if  this  can 
be  done  before  they  will  probably  be  lost. 

IIaSTEB  MUBT  CoMlflTNIOATB  WITH  CJWNXBS  BT  SUOH  OtBXB  MbAMB  TBAK 

Mail  as  may  be  in  his  power,  and  by  which  notice  may  be  speedily  com- 
monicated  to  them,  before  selling  ship  and  cargo  in  an  emeigency,  when 
the  calamity  occurs  in  a  place  from  which  transmission  of  intelligenoe  by 
mail  would  be  obviously  fruitless. 


[^ 
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Whxtkib  IfAsna  has  Kmw;iHBi»  Souhd  JmoooiiT  amd  Dmutnav  xv 
Sbjjko  Shif  abtd  Qaboo  in  an  emergency  witlioat  eommimiimtfag  witii 
the  owners  is  a  matter  of  fact  for  the  jury. 

Anonoir  Saub  abm  wrhut  Statute  ot  Fbavss. 

^8ais  at  AuonoN  is  hot  Complktc  until  AuonoiOMB,  aoting  as  agent  ni 
both  parties,  enters  the  pnrohaser's  name  in  bis  memocaadnm-book,  or 
until  some  other  of  the  requirements  of  the  statute  of  fnmds  be  per- 
formed. 

.FBOPXBTr  DOH  HOT  Vk  xit  Hiohbr  Bxdbir  at  Avotiok  merely  by 
being  knocked  off  to  him. 

ftonooT  KvooKXD  on  to  Bxddkr  at  AucmoK  dois  hot  Vnr  xh  Him 
if  a  hi|^er  bid  waa  made  and  known  to  or  recognised  by  the  anetioneer, 
and  the  sale  was  reopened  or  proposed  to  be  reopened  if  desired. 

It  d  hot  Dorr  ov  AvonoHns  to  Ebofsh  Salb  atob  Khookiho  ofv 
Abixou  upon  a  mere  suggestion  tiiat  there  has  been  a  higher  bid,  bat  if 
there  is  an  affirmation  to  that  effect,  and  he  is  satisfied  of  its  truth,  it  is 
then  his  duty  to  reopen  the  sale. 

WRBma  Tbahbaoiioh  bktwsxh  Biddkb  at  Avotiok  Saub  and  AHormn* 
before  the  sale  waa  doeed,  prevented  Isir  competition  at  the  sale,  is 
properly  left  to  the  Jury. 

<hn  PuBOBABnro  Gaboo  at  Saui  bt  Mabsbb,  but  Aoquibxho  Ko  TnxjB, 
the  sale  being  unnecessary,  has  no  daim  for  salyage  when  sued  at  law 
by  the  owner  for  the  possession  of  the  property,  though  he  mij^t  haTs 
such  a  daim  if  sued  in  adndralty. 

Bqoxxablb  Claoc  lOB  Salvaob  bt  Ohb  PuBOHAflnro  Caboo  Of  Wbbokbd 
Vbbbbl  at  master's  sale,  but  acquiring  no  title,  the  sale  being  ^nwMWw- 
sary,  is  enfoioesble  only  in  a  court  of  admiralty  Jurisdiction. 

Bbpuevih  for  lumber  in  the  poBsesaion  of  Balch  and  others. 
The  lumber  had  been  shipped  by  the  plaintiff  on  board  the 
schooner  Baltimore  from  Calais  to  New  York.  A  week  or  more 
after  leading  Calais  the  schooner  went  ashore  on  an  island  off 
Little  Machias  bay,  and  was  severely  damaged  by  the  rocks  and 
filled  with  water.  A  protest  was  noted  and  surveyors  called. 
And  the  next  day  after  the  accident  the  captain  ordered  the 
schooner  to  be  stripped  of  her  canvas  and  rigging,  and  ad- 
vertised the  vessel  and  her  cargo  for  sale,  and  sold  them  at 
public  auction  that  afternoon.  Under  this  sale  the  defendants 
^slaimed  title  to  the  cargo.  Two  points  were  raised:  the  neces- 
flifly  and  the  fairness  of  the  sale.  No  attempt  was  made  to  no- 
tify the  plaintiff,  the  original  owner  of  the  cargo,  of  the  calamity. 
When  the  captain  went  to  Machiasport  to  make  his  protest  be- 
fore a  notary,  he  was  told  that  there  was  a  telegraph  office  which 
communicated  with  Calais  at  Machias.  But  the  captain  decided 
not  to  go  there  and  give  notice  to  the  o¥mer8,  considering  it  of 
no  use,  the  cargo  being  in  such  great  danger.  The  questions 
in  this  court  arise  from  the  second,  third,  seventh,  eighth,  ninth, 
and  tenth  instnictions  requested  by  the  defendants,  as  follows; 
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'*  2.  That  the  tme  criterion  for  determining  the  ooourrenoe  of 
the  master's  authority  to  sell  is  the  inquiry  whether  the  owners 
or  insurers,  where  they  are  distant  from  the  scene  of  stranding,, 
can  by  the  eiEurliest  use  of  the  ordinary  means  to  convey  intelli- 
gence be  informed  of  the  situation  of  the  vessel  and  cargo  in 
time  to  direct  the  master  before  they  will  probably  be  lost/^ 
This  instruction  was  given  word  for  word,  except  that  the  court 
substituted  **  any  avidlable  means  in  the  power  of  the  master "" 
for  "  the  earliest  use  of  the  ordinary  means  to  convey  intelli- 
gence/' "  3.  That  where  a  vessel  is  wrecked  or  stranded  on  an 
island  in  the  open  sea,  and  the  vessel  and  cargo  are  in  immineni 
peril  of  immediate  loss,  and  there  is  a  telegraph  station  within 
a  distance  of  twenty  miles  by  sea  and  land  from  the  scene  of 
the  wreck  or  stranding,  it  is  not  the  duty  of  the  master  to  leave 
the  vessel  and  cargo  and  proceed  to  such  telegraph  station,  and 
communicate  with  the  owners  prior  to  a  sale  for  the  benefit  of 
all  concerned/'  This  instruction  was  refused,  the  court  obeerv* 
ing  that  it  was  the  province  of  the  jury  to  decide  whether  the- 
master  exercised  a  sound  judgment  and  discretion  in  this  matter. 
'*  7.  That  if  the  jury  should  find  that  the  sale  of  the  cargo  of 
the  schooner  Baltimore  was  fairly  conducted,  and  the  lumber 
was  fairly  knocked  off  to  Stevens,  for  himself  and  the  other  de- 
fendants, as  the  highest  bidder,  for  two  hundred  and  forty-one 
dollars,  and  that  was  the  fair  value  of  the  property  and  the  high- 
est bid  heard  and  known  by  the  auctioneer,  although  a  higher 
bid  may  have  been  made,  not  loud  enough  for  the  auctioneer  to 
hear,  or  not  until  the  cargo  had  been  knocked  off  to  Stevens, 
the  title  to  the  cargo  became  thereby  vested  in  them/'  This  in- 
struction the  court  gave^  with  the  qualification  that  if  a  higher 
bid  was  really  made,  which  was  known  to  or  recognized  by  the- 
auctioneer,  and  the  sale  was  reopened  or  proposed  to  be  re- 
opened if  desired^  the  title  to  the  cargo' Vould  not  vest  in  the- 
defendants.  **  8.  That  if  they  shall  find  that  the  cargo  was 
fairly  knocked  off  to  Stevens  as  the  highest  bidder,  at  the  best 
price  which  the  property  was  fairly  worth  in  the  exposed  situa- 
tion it  was  at  the  time  of  the  sale,  it  would  not  be  the  duty  of 
the  auctioneer,  on  a  suggestion  that  a  higher  bid  had  been  made 
which  he  did  not  hear,  to  reopen  the  sale  and  offer  the  property 
again  for  a  higher  bid/'  This  instruction  was  gi^en,  with  the 
observation  that  it  was  not  the  duty  of  the  auctioneer  to  reopen 
the  sale  upon  a  mere  suggestion  that  there  had  been  a  higher 
Ud;  but  if  it  was  a£Brmed  that  a  higher  bid  had  been  made^  and 
he  was  satisfied  that  such  was  the  case,  it  was  then  his  duty  to 
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reopen  the  aale.  **  9.  That  if  they  shall  find  that  the  cargo  waa 
fairly  knocked  off  to  Sterens  as  the  highest  bidder,  for  himself 
and  the  other  defendants,  the  property  thereby  became  Tested 
in  them,  and  any  arrangement  which  Stevens  may  haTe  made 
with  Cole  snbsequent  to  its  being  knocked  off,  by  the  payment 
of  a  sum  of  money  for  the  purpose  of  pacifying  Cole,  could  not 
invalidate  the  sale,  or  deprive  the  defendants  of  the  benefit  of 
their  purchase."  This  request  was  given,  with  the  qualification 
or  addition  that  if  the  transaction  between  Stevens  and  Cole 
took  place  before  the  sale  was  closed,  then  it  was  for  the  jury  to 
say  whether  it  was  not  a  preventing  of  fair  competition  at  tho 
sale.  '*  10.  That  if  they  shall  find  that  the  sale  of  the  cargo  to 
the  defendants  was  invalid  by  reason  of  the  master's  not  con- 
sulting the  owner  and  taking  his  direction  before  the  sale,  and 
that  the  absolute  title  of  the  defendants  thereby  fails;  and  shall 
also  find  that  the  cargo  was  relieved  from  its  peril  and  brought 
into  a  place  of  security,  and  saved  by  the  enterprise,  labor,  ez* 
pense,  and  risk  of  the  defendants,  they  were  entitled  to  a  liberal 
reward  out  of  the  property  saved,  and  had  the  right  of  posses* 
sion  of  the  properly  until  their  claim  to  salvage  should  be  ad- 
justed, settled,  and  paid  according  to  the  principles  of  maritime 
law."  This  instruction,  for  the  purpose  of  the  trial,  the  court 
refused  to  give.  Yerdict.was  for  the  plaintiff,  with  damages 
assessed  at  one  dollar.  An  opinion  was  also  expressed  by  tho 
jury  that  the  defendants  were  entitled  to  salvage,  but  this  was 
stricken  out.  The  case  was  submitted  on  report  from  niaipriuSt 
it  being  agreed  that  if  the  court  should  deem  the  defendants 
entitled  to  salvage  and  the  possession  of  the  property  until  the 
salvage  was  settled  and  paid,  then  the  plaintiff  was  to  be  non- 
suited and  the  property  returned;  if  they  had  not  the  right  of 
possession,  judgment  was  to  be  entered  on  the  verdict,  unless 
error  veas  committed  in  refusing  or  modifying  any  of  the  instruc- 
tions requested  by  the  defendants,  in  which  case  a  new  trial  waa 
to  be  ordered. 

F,  A.  Pike,  for  the  plaintiff. 

J.  A,  Lawellf  for  the  defendants. 

By  Court,  Hathaway,  J.  The  questions  presented  in  this  case 
are  upon  certain  requests  made  by  the  counsel  for  the  defend- 
ants for  specific  instructions  to  the  jury,  and  the  instructiona 
thereupon  given  by  the  presiding  judge.  '*If  the  voyage  be 
broken  up  in  the  course  of  it  by  ungovernable  circumstancea» 
the  master,  in  that  case,  may  even  sell  the  ship  or  cargo,  pio- 
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vided  it  be  done  in  good  futh^  for  the  good  of  all  concerned, 
and  in  case  of  supreme  necessity,  which  sweeps  all  ordinary 
rules  before  it:'*  3  Kent's  Com.  173.  The  questions  presented 
by  the  second  request,  and  the  rulings  of  the  judge  thereon, 
pertain  to  the  duties  of  the  master  in  such  a  contingency.  The 
defendants'  counsel  complains  that  his  second  request  was  not 
entirely  complied  with,  and  that  the  instruction  given  was  too 
severe  in  its  requirements  of  the  master.  The  instruction  given 
was  the  same  as  requested,  except  that  the  judge  substituted 
the  words  **  by  any  available  means  in  the  power  of  the  mas- 
ter"  for  the  words  in  the  request,  to  wit,  '*  the  earliest  use  of  the 
ordinary  means  to  convey  intelligence."  In  case  of  necessity  or 
calamity  during  the  voyage,  the  master  becomes  the  agent  of 
the  owners  and  insurers  of  the  sl^p  and  cargo.  He  is  bound  to 
act  in  good  fidth,  and  for  the  benefit  of  all  concerned,  and  is 
not  justified  in  selling  either  ship  or  cargo  but  in  case  of  ex- 
treme necessiiy:  N.  E,  Ins,  Go,  v.  Brig  Sarah  Ann,  18  Pet.  887. 
«<  The  merchant  should  be  consulted  if  possible.  A  sale  is  the 
last  thing  the  master  should  think  of,  because  it  can  only  be 
justified  by  that  necessity  which  supersedes  all  human  laws:" 
Abbott  on  Shipping,  7th  Axfi.  ed.,  867,  868,  and  notes. 

In  HaU  V.  Hxmldin  Im.  Co.,  9  Pick.  466,  Putnam,  J.,  deliver- 
ing the  opinion  of  the  court,  said:  **  The  master's  authoriiy  to 
sell  must  be  confined  to  a  case  of  extreme  necessity,  which 
leaves  no  alternative,  which  prescribes  the  law  for  itself,  and 
puts  the  party  in  a  positive  state  of  compulsion  to  act.  The 
master  acts  for  the  owners  or  insurers,  because  they  can  not 
have  an  opportuniiy  to  act  for  themselves.  If  the  property 
could  be  kept  safely  until  they  could  be  consulted  and  have  op- 
portunity in  a  reasonable  time  to  exercise  their  own  judgment 
in  regard  to  the  sale,  the  necessity  to  act  for  them  would  cease." 
The  same  doctrine  was  held  in  Oordon  v.  Jf.  F.  A  M.  Ins,  Co., 
2  Id.  249;  and  in  Feirce  v.  Ocean  Ins.  Co.^  18  Id.  88;  and  in 
Bryant  v.  CommonweaUh  Ins.  Co.,  18  Id.  543,  in  which  case,  the 
law  as  given  by  Abbott,  that  "  the  merchant  should  be  con- 
sulted if  possible,"  was  cited  by  the  court  with  approbation  as 
authority.  American  Ins.  Co.  v.  Center,  4  Wend.  46,  was  a  case 
of  technical  total  loss  of  a  vessel  insured,  in  which  it  was  said 
that  the  right  of  a  master  to  sell  was  more  extensive  in  this  coun- 
try than  in  England.  Chancellor  Kent,  remarking  upon  that 
case,  approved  the  doctrine  of  Hall  v.  FranJdin  Ins.  Co.,  supra, 
as  asserting  and  supporting  the  stricter  doctrine  of  the  English 
law,  which  he  held  to  be  *'  best  supported  by  reason  and  author- 
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it; :  '*  8  Kent's  Oom. ,  6th  ed. ,  173,  note  d.  In  Bobinson  y.  Oeorge% 
Ins.  Co.,  17  Me.  181  [85  Am.  Dec.  289J,  Emeiy,  J.,  delivenng 
the  opinion  of  the  court,  said:  ''  Notwitiistanding  oar  desire  to 
make  all  just  allowances  for  the  difficolty  of  deciding  absolutely 
light  by  masters  of  Tdssels,  in  embarrassing  cases  occurring  in 
foreign  countries,  we  consider  that  the  authority  of  the  master 
to  put  in  peril  the  interests  of  the  owner  in  the  ports  of  the 
United  States  must  be  narrowly  watched." 

The  instruction  requested  is  in  the  language  used  by  Wayne,  J. » 
m  his  opinion  in  the  case  of  2f.  E.  Ins.  Co.  y.  Brig  Sarah  Ann, 
before  cited,  and  undoubtedly,  as  a  general  rule,  ''  the  earliest 
use  of  the  ordinary  means  to  convey  intelligence"  in  such  cases 
would  be  the  most  available  and  effectual  means  in  the  power  of 
the  master;  but  all  general  rules  are  subject  to  exceptions,  and 
where  the  calamity  occurs  in  a  place  so  situated  and  limited  in 
its  ordinary  means  of  transmitting  intelligence  by  mail  that  a 
resort  thereto  would  be  obviously  fruitless  and  nugatory,  it  is 
not  going  beyond  the  requirements  of  well-established  law  to 
hold  the  master  bound  to  avail  himself  of  such  other  means  as 
may  be  in  his  power,  and  by  which  notice  might  be  speedily  com- 
municated to  the  owners.  The  subject  of  the  third  request  was 
entirely  matter  of  fact  to  be  considered  and  determined  by  the 
jury,  and  the  request  was  properly  refused. 

The  seventh,  eighth,  and  ninth  requests  were  concerning  the 
duties  of  the  auctioneer,  and  the  effect  of  his  proceedings. 
Auction  sales  are  within  the  statute  of  frauds:  Davia  v.  BotoM, 
2  Pick.  64  [18  Am.  Dec.  898].  **  No  contract  for  the  sale  of  any 
goods,  wares,  or  merchandise,  for  the  price  of  thirty  dollars  or 
more,  shall  be  allowed  to  be  good,  unless  the  purchaser  shall 
accept  part  of  the  goods  so  sold  and  actually  receive  the  same, 
or  give  something  in  earnest  to  bind  the  bargain,  or  in  part 
payment,  or  some  note  or  memorandum  in  writing  of  the  said 
bargain  be  made  and  signed  by  the  party  to  be  charged  by  such 
contract,  or  by  his  agent  thereunto  by  him  lawfully  author- 
ized:" Stat.,  c.  186,  sec.  4.  The  auctioneer  is  the  agent  of  both 
parties,  and  is  bound  to  act  for  them  both  with  equal  fidelity; 
and  his  entry  of  the  name  of  the  purchaser  on  his  book  or 
memorandum  containing  the  particulars  of  the  contract  is  a 
sufficient  signing  within  the  statute.  Until  some  one  of  those 
things  required  by  the  statute  as  necessary  to  complete  the 
contract  of  sale  be  done,  a  time  for  repentance  remains,  and 
the  sale  is  not  perfected:  Kenworthy  v.  Sckqfield,  2  Bam.  &  Cress. 
d45;  HbOomb  v.  Wright,  4  Johns.  Ch.  G59;  Cleaves  v.  Foss,  4 
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Gieenl.  1;  Jlna  r.  Plummer,  Id.  268.  Neither  of  those  things 
neceesazyto  complete  the  contract  of  sale  haying  been  done,  the 
business  remained  unfinished  and  open  for  further  proceedings. 

The  instructions  given  upon  the  eighth  request  were  quite 
fayorable  enough  for  the  defendants,  and  were  unexceptipnable. 

The  seyenth  and  ninth  requested  instructions  were  erroneouslj 
given,  and  might  have  furnished  good  cause  for  exceptions  to 
the  pLuntiff  if  the  verdict  had  been  against  him.  The  property 
did  not  become  vested  in  the  bidder  by  being  fairly  knocked  off 
to  him.  There  was  something  more  to  be  done  before  his  rights 
of  property  became  vested.  There  can  be  no  doubt  of  the  pro- 
priety of  the  qualification  to  the  seventh  request;  and  the  qualifi- 
cation of  the  ninth  was  correctiy  given  according  to  the  doctrine 
of  Ooadwin  v.  Morse,  26  Me.  140»  which  is  sound  law;  the  ques- 
tion was  properly  left  to  the  jury. 

By  the  tenth  request  the  defendants  seem  to  make  a  con- 
tingent claim  as  salvors.  **  Salvage  is  the  compensation  that  is 
to  be  made  to  other  persons  by  whose  assistance  a  ship  or  its 
lading  may  be  saved  from  impending  peril,  or  recovered  after 
actual  loss:"  Abbott  on  Shipping,  664.  This  case  presents  the 
defendants  as  claiming  to  be  the  absolute  owners  of  the  prop- 
erty, not  as  claiming  a  lien  upon  it  for  salvage.  They  saved  it 
for  themselves,  not  for  the  plaintiff.  If  this  were  a  proceeding 
by  the  plaintiff  in  a  court  of  admiralty  jurisdiction  to  obtain 
possession  of  the  property  saved,  and  the  court  believed  that 
although  the  sale  was  invalid  by  fault  of  the  master,  yet  that  on 
the  defendants'  part  the  purchase  was  bona  fide,  there  might 
perhaps  be  a  decree  for  possession  on  condition  of  paying  the 
defendants  their  disbursements  and  expenses  in  saving  the  cargo 
according  to  the  rules  by  which  courts  of  admiralty  are  governed 
in  such  cases,  as  stated  by  Stoiy,  J.,  at  the  close  of  his  opinion 
in  case  of  the  Brig  Sarah  Ann,  2  Sumn.  206;  unless  the  conduct 
of  the  defendants  in  the  matter  had  been  such  as  to  deprive 
them  of  the  benefit  of  such  equitable  consideration.  It  appears 
by  the  testimony  of  Wilson  that  when  the  plaintiff's  titie  and 
claim  to  the  property  were  made  known  to  the  defendants,  and 
the  plaintiff  offered  to  pay  their  disbursements  and  the  expenses 
of  getting  the  lumber  on  shore,  and  sought  information  of  the 
amount,  the  plaintiff's  titie  was  not  recognized  by  the  defend- 
ants, his  offer  was  not  accepted,  the  information  sought  was 
not  given,  and  the  defendants  claimed  the  lumber  as  their  own 
nropertj.  The  defendants  virtually  tendered  an  issue  upon  the 
mere  title,  and  the  plaintiff  had  his  right  of  action  at  law:  Ab- 
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bott  on  Shqipiiigy  7th  Am*  ed.»  656,  and  notes;  Clark  y.  Ohamr 
Certain,  2  Mee.  &  W.  78. 

In  the  language  of  the  tenth  requeBt, ''  if  the  sale  was  invalid 
Ijj  reason  of  the  master^s  not  consulting  the  owner  and  taking 
his  direction  before  the  sale,  and  the  absolute  title  of  the  de- 
fendants thereby  fails/'  then  the  necessiiy  for  the  sale  did  not 
■codst:  Hall  y.  F^ratUdin  £m.  Co.,  before  cited.  And  if  the  master 
sold  without  necessiiy,  he  sold  without  authoriiy,  and  the  per- 
sons who  bought  under  such  circumstances  would  not  acquire  a 
title  as  against  the  merchant,  but  must  answer  to  him  for  the 
yalue  of  the  goods:  Abbott  on  Shipping,  5th  Am.  ed.,  868,  and 
notes.  Upon  the  facts  presented  in  this  case,  if  the  defendants 
haye  any  equitable  claim  for  compensation  for  services  and  dis- 
bursements in  saying  the  cargo,  their  remedy  is  to  be  sought  in 
a  court  of  admiralty  jurisdiction.  In  the  ruUngs  of  the  judge 
who  presided  at  the  trial,  no  error  is  perceived  by  which  the 
defendants  were  aggrieved,  and  as  agreed  by  the  parties,  there 
mnst  be  judgment  on  the  verdict. 

Exceptions  overruled.    Judgment  on  the  verdict. 

Shkflbt,  0*  J.,  and  TsRinBr  and  Howasd,  JJ.,  concnrred. 

PowKB  OF  ILurna  to  Ssll  Ship  and  Oaboo  nr  Gasib  or  RzTBms 
KaonsiTT:  See  Jlugdif  y.  Bun  Mutual  Ins.  Co.,  56  Am.  Deo.  008;  Hammn  v. 
8L  LomU  ete.  In$.  Co.,  Id.  501,  and  prior  ceaee  in  thii  leriee  dted  in  the  note 
<X)1;  M^en  y.  Ba^ftnore,  49  Id.  586. 

AoBxxMXiris  Tevdivo  to  PaKVurr  Faib  Gompbtxtiov  at  Avonoii  Salbs 
See  James  v.  Fnkrod,  55  Am.  Dee.  743,  and  prior  ceaee  ooUeoted  in  the  note 
755;  HemiiUon  v.  HamiUon^  46  Id.  58.  Ab  to  the  employment  of  hy-bidden 
and  poffera,  and  ita  effieot  npon  the  Yalidity  of  the  aale,  aee  Towle  y.  LeamU, 
Id.  105;  Staints  y.  Shore,  Id.  492,  and  prior  caaea  cited  in  the  note. 

AuonoNsxB  18  AomT  or  Both  Pabties,  and  hia  memonndam  in  writ* 
log  ia  anfficient  to  take  the  caae  ont  of  the  atatate  of  fraada:  See  Craig  v. 
4MjToy,  54  Am.  Deo.  299,  and  prior  caaea  collected  in  the  note  300. 

Auctiovxsb'8  MxMoaAiiDUM  or  Sali,  to  Tabs  Saui  out  or  Statutb  or 
Fbaudb,  mnat  be  oontemporaneona  with  the  aale:  Crakg  v.  Qodjroy,  54  Am. 
Deo.  299;  Dqxm  y.  BawfXL,  13  Id.  398,  note  399;  or  aa  early  aa  practicable 
iheieafter:  JBpiteopal  Church  y.  Wile^,  30  Id.  386;  the  anotioneera  clerk  oaa 
not  make  the  reqniaite  memorandum:  Meadows  y.  Meadowe,  15  Id.  645. 

SALyAos,  Ebasokablb  CoMnNSATioN  roB,  Imfiied  IB  Absbhoi  of  Ss< 
OoBTBAor:  Creevy  v.  Cvimmimge,  48  Am.  Deo.  444. 
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DOKAHOE  V.  RiOHABDB. 

[88  ICAXn.  878.] 

PoBUO  OnriciB  Aonvo  in  Good  Faith  .is  not  Liable  io&  BBsoinBOim- 
JuDOMXirr  in  a  matter  sabmitted  to  his  determinatioii. 

Statutobt  Powirs  akd  Dutibs  ov  Supbbintendino  School  GoMmma. 
Bklativb  to  Expulsion  ov  Pupils  being  of  a  semi-jndioial  dhancter, 
for  an  honest  thoagh  erroneons  decision  they  are  not  liable  to  the  ex- 
pelled pupil. 

Eight  to  Pbbsobibx  Gxnkbal  Goubsk  of  Instkuotion  and  to  Dibbot 
What  Books  shall  bb  Usbd  being  reposed  by  the  legislatare  in  a. 
school  committee,  no  power  of  revision  being  conferred  upon  any  other 
tribunal,  includes  the  power  to  make  injudicious  and  ill-advised  seleo- 
tions. 

GOUBTS  CAN  not  INHIBIT  OB  AnNUL    LbOISLATION  MbRBLT  BBQAUSB  It  I» 

Unvtisb,  iMPOumo,  or  Immoral. 

School  Gommittbb,  bt  Bzpulbion  or  Gthbrwub,  mat  Eniorcb  Qbbdi* 
ENCB  TO  All  Bkoulationb  within  the  scope  of  their  aothcrity,  to  seleoi 
and  prescribe  what  books  shall  be  used  in  schools. 

Bbquirbmbkt  THAT  Protbstant  OR  Ant  Vbbsion  or  BiBLB  BB  Rbad  or 
PuBUO  Schools,  and  imposition  of  penalty  of  expulsion  in  case  of  re» 
fusal,  is  not  in  violation  of  either  the  letter  or  spirit  of  the  oonstitntioii. 

Bbquirbmbnt  that  Biblb  bb  Usbd  in  Public  Schools  Mbrblt  as  Bbaik 
INO-BOOK  in  not  sn  interference  with  religious  belief. 

Bbquirbmbnt  or  Usb  or  Particular  Version  or  Biblb  as  Bbadino* 
BOOK  by  pupik  who  may  conscientiously  believe  It  to  have  been  emme- 
oosly  made,  is  not  an  imposition  of  hurt,  molestation,  or  restraint  upon 
religious  worship  or  sentiments,  nor  of  a  religious  test;  nor  is  it  a  subor- 
dination or  preference  of  any  sect  or  denomination  to  another  within  th» 
oonstitutionsl  provisions  of  Maine. 

Provision  or  Mainb  Constitution  that  "No  Onb  shall  bb  Hurt,  mo* 
lested,  or  restrained  in  his  person,  liberty,  or  estate  for  worshiping  God 
in  the  manner  and  season  most  agreeable  to  the  dictates  of  his  own  con- 
science, nor  for  his  religious  professions  or  sentiments,  provided  he  does 
not  disturb  the  public  peace  nor  obstruct  others  in  their  religious  wor- 
ship," was  intended  to  prevent  pains  and  penalties,  imprisonment,  or  the 
deprivation  of  social  or  political  rights  being  imposed  as  a  penalty  for 
religious  professions  and  opinions. 

Pupil  can  not  bb  Excused  from  Rbadino  in  Duly  Pbtocbirkd  Txxt* 
BOOK  because  of  conscientious  religious  scruples;  and  if  expelled  for  re- 
refusal  to  read  in  such  book,  he  has  no  action  for  damages. 

GoNsciBNTious  BsLiBF  OF  Rbuoious  Dutt  Furnishbs  No  Lboal  Dbfbnsb 
to  the  doing  or  refusing  to  do  what  the  state,  within  its  constitutiooal 
authority,  may  require. 

Law  18  NOT  Unconstitutional  bbcausb  It  mat  Pbohibit  What  Citizbn 
MAT  GoNSdXNTiousLT  Think  Bioht  or  require  what  he  may  conscien- 
tiously think  wrong. 

Oasb  bj  Bridget  Donahoe,  a  minor,  by  her  father  as  prochein 
ami,  against  the  superintending  school  committee  of  the  tows  of 
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Ellsworth,  to  recover  damages  for  maliciously,  wrongfully,  and 
unjustifiably  expelling  her  from  a  district  school  in  that  town. 
The  school  committee  had  regularly  prescribed  the  Protestant 
version  of  the  English  bible  to  be  used  as  a  reading-book  in  the 
public  schools  of  Ellsworth.  The  plaintiff,  a  pupil  in  one  of 
the  schools,  refused  to  read  in  this  book,  and  was  expelled  for 
this  reason.  A  nonsuit  was  granted  by  the  judge  of  the  nisi 
priusy  and  exceptions  taken  under  agreement  that  if  in  the  opin- 
ion of  this  court  a  cause  of  action  was  stated,  the  case  should 
stand  for  trial;  otherwise  the  nonsuit  was  to  be  confirmed. 

Bowe  and  BarOeU,  for  the  plaintiff. 

J.  A.  Peters  and  B.  E.  Dana^  j^^-t  for  tMB  defendants. 

By  Court,  Appuerox,  J.  It  was  decided  in  Donahoe  y.  Bich- 
ards,  88  Me.  876,  that  the  expulsion  of  a  minor  child  from  the 
public  schools  by  the  superintending  school  committee,  even 
if  wrongful,  was  no  violation  of  any  legal  right  of  the  parent, 
and  would  not  entitle  him  to  maintain  an  action  therefor;  that 
the  wrong  in  such  case  is  committed  against  the  child,  and  that 
if  entitled  to  redress,  it  must  be  sought  in  its  name.  The  pres- 
ent suit  is  by  the  minor  for  her  alleged  wrongful  exclusion  from 
school  in  consequence  of  her  refusal  to  read  in  one  of  the  books 
directed  by  the  defendants,  who  are  the  superintending  school 
committee  of  the  town  of  Ellsworth,  to  be  used  in  the  school 
of  which  she  was  a  member. 

The  questions  involved  in  the  decision  of  this  case  are  their 
liability,  when  acting  in  good  fidth  in  the  discharge  of  their  duty, 
to  an  action  at  the  suit  of  the  individual  expelled,  even  if  the 
exclusion  was  erroneous;  their  powers  as  to  the  selection  of 
books  to  be  used;  their  l^pal  right  to  expel  a  scholar  in  case  of 
a  refusal  to  read  in  a  book  by  them  prescribed;  the  constitution- 
ality of  a  r0gulation  by  which  the  bible  or  any  version  of  it  is 
designated  as  one  of  the  books  to  be  used. 

The  education  of  the  people  is  regarded  as  so  much  a  matter 
of  public  concern,  and  of  such  paramount  importance,  that  the 
constitution  of  this  state  imposes  on  the  legislature  the  duty  to 
make  suitable  provisions  for  the  support  and  maintenance  of  the 
public  schools.  ' '  A  general  diffusion  of  the  advantages  of  educa- 
tion being  essential  to  the  preservation  of  the  rights  and  liberties 
of  the  people,  to  promote  this  important  object  the  legislature 
are  authorized  and  it  shall  be  their  duty  to  require  the  several 
towns  to  make  suitable  provision  at  their  own  expense  for  the 
support  and  maintenance  of  public  schools:"  Const.,  art.  8. 

AM.  l>mo.  Vol..  LXI— 17 
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TbiB  requirement  of  ihe  oonstitation  can  only  be  rendered  effeot^ 
nal  by  the  enacting  of  fitting  and  appropriate  laws.  Different 
acts  have  been  passed  at  different  times  to  carry  into  fall  effect 
this  constitutional  duty.  In  1850  the  previous  legislation  of 
the  state  on  this  subject  was  repealed,  and  new  enactments  passed, 
which  still  remain  in  force,  and  under  which  the  defendants  jus- 
tify their  acts. 

1.  The  defendants  are  public  officers,  discharging  important 
public  trusts,  and  in  the  exercise  of  this  authority,  necessarily 
clothed  to  a  certain  extent  with  judicial  powers.  In  doing  the 
act  of  which  complaint  is  made,  ttiey  were  acting  under  the  obli- 
gations of  official  duty  and  the  sanctions  of  an  oath.  The  plaint- 
iff claims  that  when  thus  acting,  and  without  malice  or  inten- 
tional wrong  on  their  part,  they  can  be  held  responsible  in 
damages  for  an  erroneous  decision,  an  error  of  judgment  either 
as  to  the  facts  or  as  to  the  consequences  rightly  dedudble  there- 
from. In  fine,  that  they  should  be  held  liable  if  they  erred  in 
judgment  upon  a  matter  submitted  to  their  determination,  and 
upon  which  they  were  bound  to  act. 

By  the  act  of  1850,  c.  193,  art.  6,  sec.  1,  the  powers  and 
duties  of  superintending  school  committees  are  defined  and  estab- 
lished, and  the  authorify  is  given  them  *  *  to  expel  from  any  school 
any  obstinately  disobedient  and  disorderly  scholar,  after  a  proper 
investigation  of  his  behavior,  if  found  necessary  for  the  peace 
and  usefulness  of  the  school;  also  to  restore  him  to  the  school 
on  satisfactory  evidence  of  his  repentance  and  amendment." 
After  investigation  they  are  to  determine  what  is  to  be  done. 
If  in  the  discharge  of  their  duty  in  good  faith  and  integrity  they 
err,  it  is  only  what  is  incident  to  aU  tribunals.  To  hold  them 
legally  responsible  in  such  a  case  would  be  to  punish  them  for 
the  honest  convictions  of  the  understanding  in  the  decision  of 
a  matter  submitted  to  them,  and  upon  which,  having  assumed 
jurisdiction,  they  could  not  rightfully  withhold  a  decision.  The 
general  principle  is  established,  by  an  almost  uniform  course  of 
decisions,  that  a  public  officer,  when  acting  in  good  faith,  is 
never  to  be  held  liable  for  an  erroneous  judgment  in  a  matter 
submitted  to  his  determination.  All  he  undertakes  to  do  is  to 
discharge  his  duty  to  the  best  of  his  ability,  and  with  integrity. 
That  he  may  never  err  in  his  judgments,  or  that  he  may  never 
decide  differently  from  what  some  other  person  may  think  would 
be  just,  is  no  part  of  his  official  undertaking. 

The  plaintiff  rests  her  right  to  recover  upon  the  case  of  Lincoln 
V.  Mapgood,  11  Mass.  360,  where  it  was  held  that  an  action  could 
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he  maiatained  against  the  selectmen  of  a  town  tor  refusing  to 
reoeiye  the  vote  of  a  qualified  elector,  although  not  chargeable 
with  malice.  This  decision,  though  regarded  as  law  in  Massa- 
chusetts and  in  this  state,  is  at  Tariance  with  the  law  as  estab- 
lished in  England,  and  in  most  of  the  states  of  this  Union  in 
which  the  question  has  arisen.  In  the  opinion  of  Parker,  C.  J., 
in  Lincoln  t.  Edpgood,  aupra,  referenoe  is  made  to  Bamum  r. 
Tappenden^  1  East,  568,  where  the  law  was  held  otherwise. 
The  doctrine  of  Harmon  y.  Tappenden^  mipra^  was  subsequently 
a£Brmed  by  Abbott,  0.  J.,  in  CvJIlen  y.  Jforris,  2  Stark.  577.  In 
Jenhms  y.  WaUbron^  11  Johns.  114  [6  Am.  Dec.  869],  the  court 
say  that  in  their  opinion  it  **  would  be  opposed  to  all  the  prin- 
ciples of  law,  justice,  and  sound  policy  to  hold  that  officers  called 
upon  to  ezerdse  their  deliberate  judgments  are  answerable  for 
mistakes  in  law,  either  ciyilly  or  criminally,  when  their  motiyes 
are  pure  and  untainted  with  fraud  or  malice."  Such,  too,  was 
r^[arded  as  the  law  in  New  Hampshire,  in  Wheder  y.  Paiiermm^ 
1  N.  H.  89  [8  Am.  Dec.  411];  and  in  Tennessee,  in  BoUb  y.  BaiU^ 
8  Humph.  225. 

But  without  impugning  the  authority  of  Lincoln  y.  Hapgood^ 
supra,  in  reference  to  the  point  there  decided,  it  may  be  sufficient 
to  remark  that  the  doctrine  therein  set  forth  presents  no  such 
equitable  considerations  in  its  fayor  as  to  require  it  to  be  ex- 
tended to  cases  in  which  it  is  not*  directly  applicable.  Such» 
indeed,  seems  to  haye  been  the  yiew  of  the  court  of  the  state  in 
which  that  case  was  decided  in  other  instances  where  its  au- 
thority was  inyoked.  In  Spear  y.  Cummings,  23  Pick.  224  [34 
Am.  Dec.  58],  it  was  held  that  the  teacher  of  a  town  school  was 
not  liable  to  an  action  by  a  parent  for  not  instructing  his  chil- 
dren; and  in  the  opinion  deliyered,  the  court  remarked  that  the 
principle  established  in  Lincoln  y.  Bapgood,  mipra,  "  ia  not  ap- 
plicable to  the  case  under  consideration,  and  can  not  be  relied  on 
as  a  preoedenf  In  Qriffin  y.  Bising,  11  Met.  889,  it  was  decided 
that  no  action  could  be  maintained  against  assessors  by  an  indi- 
vidual who  is  liable  to  taxation  for  their  omission  to  tax  him, 
whereby  he  lost  his  right  to  yote  at  an  election,  unless  it  be 
shown  affirmatiyely  that  they  omitted  to  tax  him  willfully,  pur- 
posely, or  with  a  design  to  depriye  him  of  his  yote.  In  TTUkes 
V.  Dtfuman,  7  How.  89,  it  was  held,  in  a  suit  brought  by  a  marine 
against  the  commanding  officer  of  a  squadron,  that  the  com- 
mander was  a  public  officer  inyested  with  certain  discretionary 
powers,  and  that  he  could  not  be  made  answerable  for  any  in- 
jury when  acting  within  the  scope  of  his  authority,  and  not  in* 
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fluenced  by  malice,  corruption,  or  cruelty;  that  hia  position  waa 
guasi  judicial;  that  the  acts  of  a  public  o£Scer  in  public  matters, 
within  his  jurisdiction,  and  where  he  has  discretion,  are  to  be 
presumed  legal;  and  that  it  is  not  enough  to  show  he  committed 
an  error  in  judgment,  but  it  must  have  been  a  malicious  and 
willful  error.  The  plaintiff  would  seem  not  entitled  to  recoTer, 
according  to  the  general  principles  and  analogies  of  the  law. 
But  the  yery  question  here  presented  arose  in  New  York,  in 
Stepheman  v.  Hall^  14  Barb.  222,  in  which  it  was  held  that  the 
action  could  not  be  maintained.  In  delivering  the  opinion  of 
the  court,  Allen,  J.,  says:  '*  The  trustees  have  the  power  and  it 
is  their  duty  to  dismiss  or  exclude  a  pupil  from  the  school,  when 
in  their  judgment  it  is  necessary  for  the  good  order  and  proper 
government  of  the  school  so  to  do.  They  had  no  personal  in- 
terest to  gratify  or  benefit,  they  were  acting  for  the  public  with- 
out salary  or  reward.  They  acted,  as  they  believed,  judiciously, 
in  a  matter  of  discretion,  pertaining  to  the  duties  of  their  office. 
If  they  erred  in  judgment  in  such  a  ca^,  they  ought  not  to  be 
liable  to  an  action."  The  defendants,  therefore,  however  much 
they  may  have  misjudged  their  duty,  are  not  liable  if  they  acted 
honestly. 

2.  By  the  act  before  referred  to,  under  article  5,  section  1, 
among  various  powers  and  duties  conferred  upon  the  superin- 
tending school  committee,  they  are  empowered,  *' fourthly,  to 
direct  the  general  course  of  instruction,  and  what  books  shall 
be  U9ed  in  the  respective  schools." 

The  right  to  prescribe  the  general  oorme  of  instruction  and 
to  direct  what  books  shall  be  used  must  exist  somewhere.  The 
legislature  have  seen  fit  to  repose  the  authority  to  determine 
this  in  the  several  superintending  school  committees.  They 
may  therefore  rightly  exercise  it.  The  power  thus  conferred  is 
in  the  most  literal  and  explicit  terms.  The  power  of  estab- 
lishing by-laws  is  given  to  the  several  city  governments  of  the 
state.  This  court  is  authorized  to  establish  rules  for  the  regu« 
lation  of  business  in  court.  The  only  restriction  in  either  case 
is  that  the  by-laws  and  rules  thus  established  shall  not  conflict 
with  the  statutes  and  constitution  of  the  state.  Within  these 
limits  they  have  all  the  force  and  vigor  of  legislative  enactments. 
So  in  this  case  the  same  generieJ  and  extensive  power  over  this 
subject-matter  is  granted,  and  the  course  of  studies  and  the 
books  prescribed  by  the  superintending  school  committee  are  to 
be  regarded,  as  if  estabKshed  and  prescribed  by  the  act  of  the 
legi^ture.     The  power  of  selection  is  general  and  unlimited 
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It  is  vested  in  the  oommittee  of  each  town.  It  was  neither  ex- 
pected nor  intended  that  there  should  be  entire  uniformity  in 
the  coarse  of  instraction  or  in  the  books  to  be  nsed  in  the  sey- 
eral  towns  in  the  state.  The  very  distribution  of  power  mani- 
festly shows  that  no  such  intention  could  have  existed.  The 
manner  of  its  exercise  must  depend  upon  the  judgment,  dis- 
cretion, and  intelligence  of  the  different  committees.  The 
ackud  selection  at  any  given  time  and  place  depends  upon  the 
views  and  opinions  of  those  upon  whom  the  law  devolves  this 
duly.  The  power  of  ultimate  decision  must  rest  somewhere. 
No  right  of  appeal  is  granted.  No  power  of  revision  is  con- 
ferred upon  any  other  tribunal.  Because  the  right  of  selection 
may  be  injudiciously  or  unwisely  exercised,  it  by  no  means  fol- 
lows that  it  does  not  exist.  This  court  can  not  make  an  affirm- 
ative rule  as  to  what  books  shall  be  selected,  nor  a  negative  rule 
prescribing  what  shall  not  be  used,  if  the  right  to  selection 
be  exercised  in  conformity  with  existing  statutes  and  the  consti- 
tution. The  power  of  selection  includes  that  of  making  inju- 
dicious and  ill-advised  selections;  but  there  being  no  right  of 
appeal,  the  selection  is  binding  and  conclusive.  But  the  argu- 
ment is  pressed  upon  our  consideration  that  immoral  and  iire- 
ligious  books  may  be  selected — ^that  children  may  be  required 
to  read  the  works  of  Strauss  or  of  Bentham  or  of  Hume.  This 
may  be  so.  But  the  exercise  of  power,  which  is  the  subject 
of  complaint  in  this  case,  is  not  in  that  direction,  nor  is  the 
danger  that  it  will  be  regarded  as  very  urgent.  The  legislature 
may  undoubtedly  make  such  a  selection.  80  they  may  repeal 
any  statute  by  which  a  crime,  however  atrocious,  is  punished, 
for  the  right  to  impose  a  punishment  includes  the  right  to  mod- 
ify or  repeal  it.  If  the  legislature,  acting  within  constitutional 
limitations,  should  prescribe  a  course  of  instruction,  however 
unwise,  or  books,  however  immoral,  we  are  not  aware  of  any 
power  on  the  part  of  the  court  to  interfere.  The  abuse  of  a 
power  is  no  argument  against  its  existence.  It  is  of  the  essence 
of  all  power  that  it  may  be  exercised  unwisely  or  abused  by 
those  to  whom  it  is  intrusted.  In  the  case  supposed,  the  remedy 
is  obvious  and  at  hand.  It  is  to  be  found  where  are  found  all 
the  remedies  for  bad  legislation — ^in  the  people.  They  elect 
those  by  whom  the  laws  are  passed.  If  the  legislature  enact 
laws  unwise,  impolitic,  removing  the  restraints  on  vice,  or  giv- 
ing impunity  to  crime,  the  people  have  only  to  choose  those  for 
their  agents  by  whom  such  legislation  will  be  repealed.  But  if 
they  will  immoral  legislation,  that  murder  shall  remain  uilpun- 
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iflhed,  or  that  the  xeading-books  of  the  young  shall  be  such  a» 
are  adyeme  to  the  recognized  principles  of  morality,  no  power 
is  giTen  to  this  court  to  inhibit  or  annul  such  legislation.  So  if 
the  committee,  acting  within  their  authorized  limits,  shall  make 
an  unwise  and  improper  selection  of  books,  the  power  to  cor- 
rect their  misdoings  is  with  those  by  whom  they  were  elected, 
and  whose  wishes  they  have  violated.  This  government  rests 
upon  the  great  constitdtional  axiom,  that  **  all  power  is  inherent 
in  the  people."  It  fully  and  implicitly  relies  upon  them,  and 
if  that  reliance  fails,  then  this  experiment  of  self-goyemmeni 
must  be  regarded  as  a  failure. 

8.  If  the  right  to  direct  the  course  of  instruction  and  the 
books  to  be  used  is  given,  the  right  to  enforce  obedience  to  the 
determining  power  must  manifestly  exist  or  the  determination 
will  be  ineflectual.  It  would  be  worse  than  idle  to  grant  this 
power  to  direct  if  any  one  can  set  at  naught  the  action  of  the 
committee. 

The  committee  may  enforce  obedience  to  all  regnlationB 
within  the  scope  of  their  authority.  If  they  may  select  a  book, 
th^  may  require  the  use  of  the  book  selected.  If  the  plaintifl 
may  refuse  reading  in  one  book,  she  may  in  another,  unless 
for  some  cause  she  is  exempted  from  the  duty  of  obedience.  If 
she  may  decline  to  obey  one  requirement,  rightfully  made,  then 
she  may  another,  and  the  discipline  of  the  school  is  at  an  end. 
It  is  for  the  committee  to  determine  what  misconduct  requiree 
expulsion.  That  is  expressly  left  to  their  determination.  **  It 
may  be  urged,*'  says  Shaw,  0.  J.,  in  Sherman  v.  Oharledown,  B 
Gush.  166, ''  that  if  this  power  exists  in  school  committees,  they 
may  exercise  it  arbitrarily  and  unjustly;  but  the  answer  is,  thai 
sudi  a  power  must  exist  somewhere,  that  all  power  conferred  for 
good  may  be  abused  to  wrong  uses;  but  this  power  is  intrusted 
to  bodies  under  all  the  responsibilities  which  can  bind  any  pub- 
lic officers  to  the  faithful  performance  of  duty  in  such  a  trust. 
They  are  chosen  by  their  fellow-citizens  for  their  supposed  ca- 
pacity, impartiality,  and  fitness,  and  they  are  liable  to  be  re- 
moved by  the  same  constituents."  It  is  not  neoessazy  to 
consider  whether  they  acted  wisely  or  not;  if  they  acted  in  good 
fidth  in  the  exercise  of  their  duty,  they  must  be  regarded  as 
most  clearly  within  the  principles  established  in  Siqjhenaon  v. 
EaU,  U  Barb.  222;  WUkes  v.  Dinaman,  7  How.  89. 

4.  The  plaintiff  seeks  to  avoid  those  conclusions  by  denying 
that  the  book  selected  was  one  in  which  she  could  be  constitu- 
tionally compelled  to  read  upon  pain  of  expulsion  in  case  of  her 
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refosal  to  obey.  She  claims  exemption  from  the  general  dut^ 
of  obedience  from  the  particolar  character  of  the  book  in  which 
ahe  was  reqmiied  to  read.  The  question  therefore  is,  whether, 
if  the  legislature  shonld  by  statate  direct  any  version  of  the 
bible  to  be  read  in  schools,  and  should  impose  the  penalty  of 
expulsion  in  the  case  of  refusal,  such  statute  would  be  a  viola- 
tion of  the  constitution. 

The  use  of  the  bible  as  a  reading-book  is  not  prohibited  hy 
any  express  language  of  the  constitution.  Is  its  use  for  that 
purpose  in  opposition  to  the  spirit  and  intention  of  that  instru- 
ment ?  If  it  be  not,  if  it  be  a  book  which  may  be  directed  within 
the  spirit  and  meaning  of  the  constitution  to  be  used  in  schools, 
it  is  obvious  that  its  use  may  be  required  of  all;  for  a  regulation 
which  any  scholar  may  violate  with  impunity  would  cease  to 
have  the  force  and  effect  of  a  rule.  The  case  finds  that  the  su« 
perintending  school  committee  directed  that  the  English  Prot- 
estant version  should  be  used  in  all  the  public  schools  of  Ells- 
worth, and  that  aU  who  were  of  sufficient  capadiy  to  read  therein 
should  be  required  to  read  that  version  in  school.  This  is  the 
requisition  of  which  complaint  is  made. 

The  common  schools  are  not  for  the  purpose  of  instruction  in 
the  theologicfd  doctrines  of  any  religion  or  of  any  sect.  The 
state  regards  no  one  sect  as  superior  to  any  other,  and  no  the- 
ological views  as  peculiarly  entitled  to  precedence.  It  is  no 
part  of  the  duly  of  the  instructor  to  give  theological  instruction; 
and  if  the  peculiar  tenet  of  any  particular  sect  were  so  taught, 
it  would  furnish  a  well-grounded  cause  of  complaint  on  the  pari 
of  those  who  entertained  different  or  opposing  religious  senti* 
ments. 

But  the  instruction  here  given  is  not  in  fact,  and  is  not  al- 
leged to  have  been,  in  articles  of  fidth.  No  theological  doc- 
trines were  taught.  The  creed  of  no  sect  was  affirmed  or 
denied;  the  truth  or  falsehood  of  the  book  in  which  the  schol- 
ars were  required  to  read  was  not  asserted.  No  interference, 
by  way  of  instruction,  with  the  views  of  the  scholars,  whether 
derived  from  parental  or  sacerdotal  authority,  is  shown. 

The  bible  was  used  merely  as  a  book  in  which  instruction  in 
reading  was  given.  But  reading  the  bible  is  no  more  an  inter* 
ference  with  religious  belief  than  would  reading  the  mythology 
of  Greece  or  Bome  be  regarded  as  interfering  with  religious 
belief  or  an  affirmance  of  the  pagan  creeds.  A  chapter  in  the 
koran  might  be  read,  yet  it  would  not  be  an  affirmation  of  the 
truth  of  Mohammedanism,  or  an  interference  with  religious  ftuth. 
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The  bible  ^vas  used  merely  as  a  reading-book,  and  for  the  infor- 
mation contained  in  it,  as  the  koran  might  be,  and  not  for 
religious  instruction;  if  suitable  for  that,  it  was  suitable  for  the 
purpose  for  which  it  was  selected.  No  one  was  required  Ui 
believe  or  punished  for  disbelief,  either  in  its  inspiration  or 
want  of  inspiration,  in  the  fidelity  of  the  translation  or  its 
inaccuracy,  or  in  any  set  of  doctrines  deducible  or  not  deducible 
therefrom. 

It  is  made,  by  chapter  193,  section  2,  article  7,  the  duty  of  all 
the  instructors  of  youth,  whether  in  public  or  private  institutions, 
**  to  take  diligent  care  and  exert  their  best  endeavors  to  impress 
on  the  minds  of  children  and  youth  committed  to  their  care  and 
instruction  the  principles  of  morality  and  justice,  and  a  sacred 
regard  to  truth;  love  to  their  country;  humanity  and  universal 
benevolence;  sobriety,  industry,  and  frugality;  chastity,  mod- 
eration, and  temperance;  and  all  other  virtues  which  are  the 
ornaments  of  human  society."  It  will  not  be  insisted  that  this 
duiy,  so  beautifully  set  forth,  is  other  than  in  entire  conformity 
with  the  constitution.  Neither  is  it  claimed  that  the  bible,  in 
any  of  its  translations,  is  adverse  to  sound  morality,  or  those 
virtues  here  designated  as  proper  to  be  inculcated.  The  plaint- 
iff, indeed,  makes  no  objection  to  the  bible  as  a  book  which 
she  may  not  rightfully  be  required  to  read  in  schools,  but  only 
to  a  particidar  translation.  Indeed,  the  report  finds  that  she 
was  willing  to  read  from  the  Douay  version.  It  is  apparent  that 
it  is  highly  desirable  that  in  the  same  class  there  should  be  a 
uniformity  of  books  to  be  used.  But  if  the  book  is  proper,  if 
consonant  to  the  soundest  principles  of  morality,  then  is  there 
any  translation  which  can  be  justly  deemed  adverse  to  those 
principles?  Does  the  version  in  which  the  plaintiff  was  willing 
to  read  contravene  sound  morality,  even  in  the  judgment  of  the 
defendants?  Does  the  version  which  the  defendants  required  to 
be  read  conflict,  even  in  the  opinion  of  the  plaintiff,  with  pure 
morality?  If  not,  then  the  book  itself,  alike  in  the  judgment  of 
the  plaintiff  and  the  defendants,  is  one  which  may  be  read  with- 
out reasonable  grounds  of  objection  in  schools.  But  while  the 
book  itself  would  seem  to  be  unobjectionable,  the  controveray 
arises  merely  from  a  difference  between  the  a  ersion  directed  by 
the  defendants  to  be  used  and  that  in  which  the  plaintiff  was 
willing  to  read.  It  is  the  remark  of  a  profound  scholar,  that 
there  is  hardly  a  sentence  in  any  of  the  best  English  authors 
about  the  meaning  of  which,  if  a  question  of  property  were  to 
depend  upon  its  construction^  a  doubt  might  not  be  raised. 
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The  unavoidable  difficnltiefl  of  langoage,  its  neoesaaiy  and 
irremediable  impeifectionB,  are  enhanced  in  this  ease  from  the 
circtmiBtance  that  the  bible  was  first  written  in  a  foreign  tongae. 
The  readingaof  the  Tarious  canonical  books  are  almost  innimier- 
able,  amounting  in  the  New  Testament  alone  to  above  fifty 
thousand,  the  inevitable  result  of  transcription  by  individuals  at 
difierent  and  successive  times.  They  consist,  for  the  most  part, 
in  the  omission  or  insertion  of  wordn,  in  transpositions,  or  iu 
differences  of  termination  where  the  same  word  is  used.  Al- 
though the  various  readings  are  thus  numerous,  yet  but  in  few 
instances  do  they  affect  the  meaning.  There  may  be  a  difference 
in  the  authority  given  to  different  readings,  so  that  probably  no 
two  critical  scholars  could  be  found  who  would  agree  upon  an  en- 
tire identity  of  text.  Besides  variation  of  the  text,  even  when 
that  is  identical,  the  meanings  to  be  attached  to  the  same  word  are 
frequently  numerous,  variant,  and  dependent  upon  its  position 
in  the  text  and  its  connection  with  what  precedes  and  follows. 
Which,  therefore,  may  in  fact  be  the  more  accurate  of  various 
versions  is  a  question  of  scholarly  erudition,  in  respect  to  which 
there  will  be  a  difference  of  opinion  resulting  from  the  different 
education  and  prejudices  of  individuals,  as  well  as  from  the 
intrinsic  and  ineradicable  difficulties  of  the  subject. 

When  the  translation  is  accomplished,  and  an  agreement  as 
to  the  English  word  is  established,  the  meaning  is  still  a  matter 
of  conflict,  as  is  evidenced  by  the  dogmatic  theology  of  numer- 
ous and  discordant  sects,  who,  all  resorting  to  the  same  common 
source  of  instruction,  differ  so  essentially  in  the  meaning  to  be 
given  to  its  language.  Such  being  the  case,  all  that  is  shown 
by  the  selection  of  one  version  is  simply  a  preference  of  one  over 
another,  when  there  must  from  necessity  be  a  difference  of  opin- 
ion. But  in  case  of  numerous  translations  of  a  work  in  itself 
unobjectionable,  a  preference  may  be  expressed  and  acted  upon 
without  infringing  upon  the  just  rights  of  others.  All  that  is 
done  is,  that  a  committee  for  the  time  being  prefer  one  to  an- 
other. Both,  undoubtedly,  may  be  used  in  schools,  or  both 
may  be  excluded  therefrom.  Or,  as  uniformity  may  be  desirable, 
one  committee  may  direct  the  use  of  one  and  another  of  a  dif- 
ferent version,  according  to  their  respective  views  of  expediency. 
The  Catholics  deny  the  accuracy  of  portions  of  the  version  com- 
monly used  by  Protestants.  The  Protestants  assert  that  in  some 
respects  the  Douay  version  is  erroneous.  Different  sects  of  the 
Protestants  express  dissatisfaction,  in  some  instances,  with  both. 
The  adoption  of  one  is  no  authoritative  sanction  of  purity  of  text 
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or  acbuiacj  of  translation.  School  committees  could  xazely  be 
found  competent  to  settle  those  questions.  It  is  simply  the 
adoption  of  a  particular  version  of  a  work,  which^from  the 
idiomatic  English  of  the  translation,  and  the  sublime  morality 
of  its  teachings,  furnishes  the  best  illustration  which  the  language 
afiords  of  pure  English  undefiled,  and  is  best  fitted  to  strengthen 
the  morals  and  promote  the  Tirtnes  which  adorn  and  dignify 
Bodal  life. 

The  oontroTersy  seems  to  resolve  itself  into  the  inquiiy, 
whether  there  is  anything  in  the  constitution  which,  in  case  of 
different  translations  of  a  work  fitting  and  proper  for  schools, 
forbids  the  requirement  of  the  use  of  a  particular  version  as  a 
reading-book  by  those  who  may  conscientiously  believe  it  to 
have  been  in  some  respects  erroneously  made.  If  so,  it  is 
obvious  that  the  particular  version  must  be  entirely  prohibited, 
for  if  the  plaintiff  has  a  constitutional  right  to  be  absolved  from 
a  regulation  of  the  school  requiring  its  reading  because  it  is  in 
conflict  with  her  religious  conscientious  belief,  it  is  not  easy  to 
perceive  why  she  has  not  an  equally  valid  ground  of  objection 
to  hearing  it  read.  If  so,  as  others  may  have  their  consciences, 
it  follows,  not  merely  that  no  translation  of  the  bible  can  be 
used,  but  that  no  book  can  be  used  which  may  contain  any 
proposition  opposed  to  the  conscientious  belief  of  any  scholar. 

The  language  of  the  constitution  upon  which  the  learned 
counsel  for  the  plaintiff  relies,  in  support  of  the  grounds  by 
him  taken  in  argument,  is  found  in  article  1,  section  8,  and  is 
in  these  words:  "All  men  have  a  natural  and  unalienable  right 
to  worship  Almighty  Gk>d  according  to  the  dictates  of  their  own 
consciences,  and  no  one  shall  be  hurt,  molested,  or  restrained  in 
his  person,  liberty,  or  estate  for  worshiping  Gk>d  in  the  manner 
and  season  most  agreeable  to  the  dictates  of  his  own  consdenoe, 
nor  for  his  religious  professions  or  sentiments,  provided  he  does 
not  disturb  the  public  peace,  nor  obstruct  others  in  their  relig- 
ious worship;  and  all  persons  demeaning  themselves  peaceably, 
as  good  members  of  the  state,  shall  be  equally  under  the  pro- 
tection of  the  laws,  and  no  subordination  nor  preference  of  any 
sect  or  denomination  to  another  shall  ever  be  established  by  law, 
nor  shall  any  religious  tests  be  required  as  a  qualification  for 
any  office  or  tFust  under  this  state." 

The  clause  in  the  constitution  upon  which  reliance  is  specially 
placed  is  that  "  no  one  shall  be  hurt,  molested,  or  restrained 
in  his  person,  liberty,  or  estate  for  worshiping  Gk>d  in  the  man- 
ner and  season  most  agreeable  to  the  dictates  of  his  own  con* 
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Bcieiice,  nor  for  his  religions  profeaaonB  or  sentimentB,  proTided 
he  doee  not  disturb  the  public  peace,  nor  obetmot  others  in 
their  religions  worship/'  The  object  of  this  danse  was  to  pro- 
tect all — ^the  Mohammedan  and  the  Brahmin,  the  Jew  and  the 
Chxistian,  of  eveiy  diTendty  of  religions  opinion,  in  the  nnre- 
strained  liberty  of  worship  and  religions  profession,  provided 
the  public  peace  should  not  thereby  be  endangered  nor  the 
worship  of  others  obstructed*  It  was  to  prevent  pains  and 
penalties,  imprisonment  or  the  deprivation  of  social  or  political 
rights,  being  imposed  as  a  penalty  for  religious  professions  and 
opinions. . 

It  was  held  by  the  supreme  court  of  Massachusetts,  in  Thun^ 
ton  y.  Whitney,  2  Gush.  104,  thai  the  rejection  of  a  witness  as 
Incompetent  by  reason  of  his  want  of  religions  belief  was  not  a 
violation  of  the  second  article  of  the  bill  of  rights,  which  is 
similar  in  its  language  to  the  constitutional  provisions  in  this 
state,  to  which  reference  has  been  made.  "  It  was,''  says  Wilde, 
J.,  **  intended  to  prevent  persecutions  by  punishing  any  one 
for  his  religions  opinions,  however  erroneous  they  might  be." 

Another  clause  in  the  constitntion  upon  which  reliance  is 
placed  is,  that  **  no  subordination  nor  preference  of  any  sect  or 
denomination  to  another  shall  ever  be  established  by  law.'* 
This  clause  obviously  provides  for  the  equality  of  all  sects,  and 
forbids  the  preference  of  one  over  another.  It  is  insisted  that 
here  is  a  preference  by  law.  This  relates  to  an  act  of  the  legis- 
lature, which  shall  establish  the  preference  of  one  sect  and  the 
subordination  of  others.  The  selection  of  a  school-book  is  no 
preference  within  this  clause.  The  choice  is  left  entirely  to  the 
popular  will.  One  set  of  town  officers  may  make  one  selection, 
and  another  may  make  an  entirely  different  one.  The  most 
unrestrained  liberty  of  choice  is  given.  It  would  be  a  novel 
doctrine  that  learning  to  read  out  of  one  book  rather  than 
another,  or  out  of  one  translation  rather  than  another  of  a  book 
conceded  to  be  proper,  was  a  legislative  preference  of  one  sect 
to  another,  when  all  that  is  alleged  is,  that  the  art  of  reading 
only  was  taught,  and  that  without  the  slightest  indication  of 
or  instruction  in  theological  doctrines. 

If  this  were  to  be  regarded  as  a  legislative  preference,  much 
uiore  must  those  laws  by  which  the  sabbath  is  established  as  a 
day  of  rest,  in  which  labor,  except  for  necessity,  is  prohibited 
being  done,  be  regarded  as  a  subordination  of  the  religious 
views  of  all  other  sects  to  those  holding  that  day  sacred.  In- 
deed, this  very  objection  has  in  many  states  been  raised  against 
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Ihe  constitutionality  of  such  laws.  The  case  of  Spechl  v. 
Commonwealth,  8  Pa.  St.  312,  involved  the  question  whether 
the  members  of  a  sect  who  conscientiouslj  observe  the  seventh 
day  of  the  week  as  the  Christian  sabbath  are,  upon  conviction 
for  violating  the  first  day  of  the  week,  or  Sunday,  by  working 
or  pursuing  any  worldly  employment,  amenable  to  the  penalties 
inflicted  by  the  act  of  the  assembly.  In  answer  to  the  position 
that  it  exalts  the  religious  belief  of  certain  sects  over  that  of 
others,  Bell,  J.,  says:  *'  Though  it  may  have  been  a  motive  with 
the  law-makers  to  prohibit  the  profanation  of  a  day  regarded  by 
them  as  sacred,  it  is  not  perceived  how  this  fact  can  vitally 
affect  the  question  at  issue.  All  agree  that  to  the  well-being  of 
society  periods  of  rest  are  necessary.  To  be  productive  of  the 
required  advantage,  these  periods  must  recur  at  stated  inter- 
vals, so  that  the  mass  of  which  the  communiiy  is  composed  may 
enjoy  respite  from  labor  at  the  dame  time.  They  may  be  estab- 
lished by  common  consent,  or,  as  is  conceded,  the  legislative 
power  of  the  state  may,  without  impropriety,  interfere  to  fix  the 
time  of  their  stated  return,  and  enforce  obedience  to  their  direc- 
tion. When  this  happens,  some  one  day  must  be  selected,  and 
it  has  been  said  that  the  round  of  the  week  presents  none 
which,  being  preferred,  might  not  be  regarded  as  favoring  some 
one  religious  sect.  In  a  Christian  community,  where  a  very 
large  majority  of  the  people  celebrate  the  first  day  of  the  week 
as  their  chosen  period  of  rest  from  labor,  it  is  not  surprising 
that  that  day  should  have  received  the  legislative  sanction,  etc. 
Yet  this  does  not  change  the  character  of  the  enactment.  It  is 
still  essentially  a  civil  institution,  made  for  the  government  of 
man  as  a  member  of  society,  and  obedience  to  it  may  properly 
be  enforced  by  penal  sanctions.'' 

In  South  Carolina  the  question  arose  whether  Jews  could 
enjoy  immunity  from  the  law  prohibiting  sales  on  Sunday. 
This  question  was  very  fully  considered  in  Charleston  v.  Benjor 
min,  1  Law  Bep.,  N.  S.,  7,  and  it  was  there  held  that  the  right 
of  appointing  the  sabbath  as  a  day  of  rest  from  labor  must  be 
regarded  as  a  municipal  institution  conducive  to  civil  expedi- 
ence. "  This,"  says  O'Neall,  J.,  "  is  a  mere  police  or  municipal 
regulation.  If  the  Israelite  were  allowed  to  make  the  objection 
that  he  could  not  be  constitutionally  restrained  from  pursuing 
public  business  on  Sunday,  the  infidel  would  say,  'All  days  are 
alike  to  me,  and  therefore  I  will  at  all  times  pursue  my  busi- 
ness.' Such  an  assumption  is  so  preposterous  that  no  on€ 
would  tolerate  it."    The  same  views  were  held  in  Shaw  v.  State^ 
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10  Ark.  262,  and  in  CommanweaUh  y.  Wolfe,  8  Serg.  &  B.  48. 
It  was  held  by  the  supreme  court  of  Ohio,  in  Bloom  v.  Richards, 
3  Ohio  St.  888,  that  the  statute  prohibiting  labor  on  the  sabbath 
is  to  be  regarded  as  a  mere  municipal  or  police  regulation,  the 
yalidity  of  which  is  neither  weakened  nor  strengthened  by  the 
fact  that  the  day  of  rest  it  enjoins  is  the  sabbath.  By  recurring 
to  the  debates  of  the  convention  by  which  the  constitution  of 
this  state  was  formed,  it  will  be  perceiyed  that  the  establish- 
ment of  the  sabbath  was  regarded  simply  as  a  civil  institution; 
while  it  was  conceded  that  it  was  within  the  general  powers  of 
the  legislature  to  select  a  day  of  rest,  on  which  labor  and  recre* 
ation  might  be  prohibited,  it  was  denied  that  they  had  any  right 
to  prescribe  this  as  a  day  of  worship  to  those  who  might  be* 
lieve  another  to  be  the  proper  sabbath:  Perley's  Debates,  74. 

The  Jews  and  the  Seventh-day  Baptists,  regarding  Saturday 
as  divinely  set  apart  for  rest,  find  legal  impediments  to  labor  on 
the  Ohristian  sabbath,  when  they  believe  it  may  be  lawfully 
done,  and  conscientious  scruples  to  their  laboring  on  the  pre* 
ceding  day,  so  that  between  the  law  and  their  consciences  they 
are  compelled  to  abstain  from  labor  on  both  days;  yet  this  is 
not  regarded  as  hurting,  molesting,  or  restraining  them  in  their 
persons,  liberties,  or  estates,  within  the  meaning  or  constitu* 
tional  prohibitions  similar  to  our  own,  nor  as  creating  a  subordi- 
nation  or  preference  of  one  sect  over  another.  Much  more^ 
then,  should  not  the  selection  of  the  bible  as  a  book  in  which 
reading  only  is  to  be  taught  be  regarded  as  in  the  slightest  de- 
gree in  conflict  with  this  portion  of  the  bill  of  rights. 

But  the  objection  is  uxged  that  this  is  the  creation  of  a  relig- 
ious test.  But  no  requirements  as  to  belief  are  made  essential  to 
entitle  a  scholar  to  the  benefits  of  the  common  schools  of  the 
state.  He  may  be  a  Jew  or  Mohammedan,  a  Catholic  or  Prot- 
estant; he  may  believe  much  or  little,  according  to  the  instruo* 
tions  received  at  home— and  for  no  such  cause  is  he  to  be  de- 
prived of  instruction.  The  state  opposes  no  test  or  other 
impediment  for  the  purpose  of  debarring  any  one  from  the 
public  schools.  But  the  claim  of  the  plaintiff  is  much  more 
liable  to  the  exception  that  it  is  creating  the  subordination  or 
preference  of  one  sect  or  denomination  over  another.  Her 
claim  to  be  exempted  from  a  general  regulation  of  the  school 
rests  entirely  on  her  religious  belief,  and  is  to  the  extent  that 
the  choice  of  reading-books  shall  be  in  entire  subordination  to 
her  faith,  and  because  it  is  her  faith.  The  preference  is  mani* 
feetly  given,  if,  in  the  selection  to  be  made,  the  defendants 
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were  bound  to  defer  to  the  doctrines  and  anthorily  and  teach- 
ings of  the  sect  of  which  she  is  a  member.  The  right  of  nega- 
tion is,  in  its  operation,  eqaiyalent  to  that  of  proposing  and 
establishing.  The  right  of  one  sect  to  interdict  or  ezpnxgate 
woold  place  all  schools  in  subordination  to  the  sect  interdicting 
or  expurgating. 

If  the  claim  is  that  the  sect  of  which  the  child  is  a  member 
has  the  right  of  interdiction,  and  that  any  book  is  to  be  ban- 
ished because  under  the  ban  of  her  church,  then  the  prefer- 
ence is  practically  given  to  such  church,  and  the  resry  mischief 
complained  of  is  inflicted  on  others.  If  Locke  and  Bacon  and 
Milton  and  Swift  are  to  be  stricken  from  the  list  of  authors  which 
may  be  read  in  schools,  because  the  authorities  of  one  sect  may 
have  placed  them  among  the  list  of  heretical  writers  whose 
works  it  neither  permits  to  be  printed  nor  sold  nor  read,  then 
the  right  of  sectarian  interference  in  the  selection  of  books  is  at 
once  yielded,  and  no  books  can  be  read  to  the  reading  of  which 
it  may  not  assent.  Because  Gtalileo  and  Copernicus  and  Newton 
may  chance  to  be  found  in  some  prohibitory  index,  is  that  a 
reason  why  the  youth  of  the  country  should  be  educated  in  ig- 
norance of  the  scientific  teachings  of  those  great  philosophers? 
If  the  bible,  or  a  particular  yersion  of  it,  may  be  excluded  from 
schools  because  its  reading  may  be  opposed  to  the  teachings  of 
the  authorities  of  any  church,  the  same  result  may  ensue  as  to 
any  other  book.  If  one  sect  may  object,  the  same  right  must 
be  granted  to  others.  This  would  give  the  authorities  of 
any  sect  the  right  to  annul  any  regulation  of  the  constituted 
authorities  of  the  state,  as  to  the  course  of  study  and  the  books 
to  be  used.  It  is  placing  the  legislation  of  the  state,  in  the 
matter  of  education,  at  once  and  foreyer  in  subordination  to 
the  decrees  and  the  teachings  of  any  and  all  sects,  when  their 
members  conscientiously  believe  such  teachings.  It  at  once 
surrenders  the  power  of  the  state  to  a  government  not  emanat- 
ing from  the  people,  nor  recognized  by  the  constitution.  The 
case  finds  that  the  authorities  of  the  sect  of  which  the  plaintiff 
is  a  member  regard  it  sinful  to  read  in  the  version  directed  by 
the  defendants;  but  if  a  book  is  to  be  excluded  for  that  cause 
in  one  instance  it  must  be  in  all,  and  the  use  of  books  would  be 
made  to  depend,  not  upon  the  judgment  of  those  to  whom  the 
law  intrusts  their  selection,  but  upon  that  of  the  authorities  of 
a  church,  so  that  each  sect  would  Lave  precedence  as  a  sect  and 
frr  that  cause. 

From  the  report  it  appears  that  the  plaintiff,  from  conscien- 
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tiouB  rdigions  sompleSy  refused  to  read  in  fhe  Tersion  designated 
bj  the  defendants  as  the  one  to  be  need,  and  that  she  and  her 
fether  bot{i  regarded  it  as  sinfnl  so  to  do,  both  having  been  so 
tanght  by  the  authorities  of  the  church  of  which  th^  are  mem- 
bers. As  the  suit  is  by  the  child,  as  her  rights  only  are  alleged 
to  be  violated,  the  conscientiotis  religions  views  of  the  father 
are  not  involyed  in  the  determination  of  this  suit.  He  is  no 
fMurty  to  it,  for  the  purpose  of  obtaining  compensation,  nor  is  it 
tirought  on  account  of  any  infraction  of  his  rights.  The  real  in- 
-qpixj  is,  whether  any  book  opposed  to  the  real  or  asserted  con- 
scientious views  of  a  scholar  can  be  legally  directed  to  be  used 
as  a  school-book,  in  which  such  scholar  can  be  required  to  read. 
The  claim  on  the  part  of  the  plaintifF  is  that  each  and  every 
scholar  may  set  up  its  own  conscience  as  over  and  above  the 
law.  It  is  a  claim  of  an  exemption  from  a  general  law  because 
it  may  conflict  with  the  particular  conscience. 

The  action  being  by  the  scholar,  the  invasion  being  of  its 
rights,  it  is  apparent  that  if  the  fact  of  opposition  to  conscience 
on  the  part  of  a  child  aflEbrds  a  well-grounded  reason  for  its 
exemption  from  the  general  rules  of  the  school,  it  may  oper- 
ate to  the  exclusion  of  books  to  an  indefinite  extent.  As  the  ex- 
istence of  conscientious  scruples  as  to  the  reading  of  a  book  can 
only  be  known  from  the  assertion  of  the  child,  its  mere  assertion 
must  suffice  for  the  exclusion  of  any  book  in  the  reading  or  in 
the  hearing  of  which  it  may  allege  a  wrong  to  be  done  to  its 
religious  conscience.  The.  claim,  so  far  as  it  may  rest  on  con- 
4Msiencey  is  a  claim  to  annul  any  regulation  of  the  state  made  by 
its  constituted  authorities.  As  a  right  existing  on  the  part  of 
one  child,  it  is  equally  a  right  belonging  to  all.  As  it  relates  to 
one  book,  so  it  may  apply  to  another,  whether  relating  to  science 
or  to  morals.  Error  may  reach  the  understanding  by  the  hearing 
equally  as  by  vidon — ^by  the  ear  as  by  the  eye.  As  the  child 
may  object  to  reading  any  book,  so  it  may  equally  object  to 
hearing  it  read,  for  the  same  cause;  and  thus  the  power  of  selec- 
tion of  books  is  withdrawn  from  those  to  whom  the  law  intrusts 
it,  and  by  the  right  of  negation  is  transferred  to  the  scholars. 

The  right  as  claimed  undermines  tlie  power  of  the  state.  It 
is  that  the  will  of  the  majority  shall  bow  to  the  conscience  of 
the  minoriiy,  or  of  one.  If  the  several  consciences  of  the  schol- 
ars are  permitted  to  contravene,  obstruct,  or  annul  the  action  of 
the  state,  then  power  ceases  to  reside  in  majorities  and  is  trans- 
ferred to  minorities.  Nor  is  this  all:  while  the  laws  are  made 
and  established  by  those  of  full  age,  the  right  of  obstruction. 
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of  interdiciion,  is  given  to  any  and  all  children,  of  however  so 
immature  an  age  or  judgment. 

Neither  can  the  committee  select  books,  for  they  do  not  know^ 
all  existing,  and  they  can  not  foreknow,  all  contingent  and  pro- 
spective scruples  of  conscience.  If  the  fact  that  a  book,  or  some- 
portions  of  it,  is  not  in  accordance  with  the  conscientious  scru- 
ples of  some  scholar  makes  the  requirement  of  its  use  by  such 
scholar,  or  the  permission  of  its  use  by  another  to  whom  it  is- 
unobjectionable,  in  the  presence  of  the  dissenting  scholar,  the- 
unconstitutional  exercise  of  power,  then  the  constitutional  selec- 
tion of  books  becomes  a  variable  quantity,  dependent  on  the 
present  and  temporary  conscience  of  every  scholar  in  every 
school. 

But  while  the  constitution  recognizes  '*  the  goodness  of  the* 
Sovereign  Buler  of  the  universe,"  it  does  not  recognize  the- 
superiority  of  any  form  of  religion,  or  of  any  sect  or  denomina- 
tion. It  knows  no  religion,  nor  form  of  religion  as  such,  as. 
having  any  binding  force  over  its  citizens,  against  its  will  con* 
stitutionally  expressed.  It  regards  the  pagan  and  the  Mormon,, 
the  Brahmin  and  the  Jew,  the  Swedenborgian  and  the  Buddhist, 
the  Catholic  and  the  Quaker,  as  all  possessing  equal  rights.  The- 
decrees  of  a  council,  or  the  decisions  of  the  lUema,  are  alike 
powerless  before  its  will.  It  acknowledges  no  government  ex- 
ternal to  itself — no  ecclesiastical  or  other  organization  as  having 
power  over  its  citizens,  or  any  right  to  dispense  with  the  obli* 
gation  of  its  laws.  Its  doctrine  is  the  supremacy  of  thex)eople^ 
and  that  **  all  free  governments  are  founded  on  their  authority, 
and  instituted  for  ilieir  benefit.'* 

The  legislature  establishes  general  rules  for  the  guidance  of 
its  citizens.    It  does  not  necessarily  follow  that  they  are  uncon* 
stitutional,  nor  that  a  citizen  is  to  be  legally  absolved  from 
obedience  because  they  may  conflict  with  his  conscientious  views- 
of  religious  duty  or  right.     To  allow  this  would  be  to  subordi- 
nate the  state  to  the  individual  conscience,    A  law  is  not  un- 
constitutional because  it  may  prohibit  what  a  citizen  may  con- 
scientiously think  right,  or  require  what  he  may  conscientiously 
think  wrong.     The  state  is  governed  by  its  own  views  of  duty. 
The  right  or  wrong  of  the  state  is  the  right  or  wrong  as  declared 
by  legislative  acts  constitutionally  passed.     It  may  pass  laws- 
against  polygamy,  yet  the  Mormon  or  Mohammedan  can  not 
claim  an  exemption  from  their  operation,  or  freedom  from  pun- 
ishment imposed  upon  their  violation,  because  they  may  believe, 
however  conscientiously,  that  it  is  an  institution  founded  on  the- 
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BotmdeBt  political  wisdom,  and  restiDg  on  the  sure  foundation 
of  inspired  revelation.  It  may  establish  a  day  of  rest  as  a  civil 
institution,  though  the  effect  of  it  may  be  to  deprive  the  Jew  of 
one  sixth  of  his  time  for  purposes  of  labor  or  of  business. 

The  claim  of  exemption  from  the  operation  of  a  general  law, 
as  a  matter  of  right,  has  received  the  consideration  of  courts 
of  the  greatest  learning  and  ability.  The  case  of  Simons  v. 
OraU,  2  Penr.  &  W.  412  [23  Am.  Dec.  33],  involved  the  question 
whether  the  affidavit  of  a  Jew,  who  was  one  of  the  plaintiffs, 
that  he  could  not  appear  in  court  on  Saturday  from  conscien- 
tious scruples,  that  day  being  his  sabbath,  and  that  the  cause 
could  not  be  tried  without  his  assistance,  presented  a  ground 
for  the  continuance  of  the  case.  In  delivering  the  opinion  of 
the  court, Oibson,  G.  J.,  says:  "The  religious  scruples  of  per- 
sons concerned  in  the  administration  of  justice  will  receive  all 
the  indulgence  that  is  compatible  with  the  business  of  govern- 
ment; and  had  circumstances  permitted,  this  case  would  not 
have  been  ordered  to  trial  on  the  Jewish  sabbath.  But  when 
a  continuance  for  conscience'  sake  is  claimed  as  a  matter  of 
right,  the  matter  assumes  a  different  aspect.  It  has  never 
been  held,  except  in  a  single  instance,  that  the  course  of 
justice  may  be  obstructed  by  any  scruple  or  obligation  what- 
ever. The  sacrifice  that  ensues  from  an  opposition  of  consci- 
entious objection  to  the  performance  of  a  civil  duty  ought, 
one  would  think,  to  be  on  the  part  of  him  whose  moral  or 
religious  idiosyncrasy  makes  it  necessaxy;  else  a  denial  of  the 
lawfulness  of  capital  punishment  would  exempt  a  witness  from 
testifying  to  facts  that  might  serve  to  convict  a  prisoner  of  mur- 
der, or,  to  say  nothing  of  the  other  functionaries  of  the  law,  ex- 
cuse a  sheriff  for  refusing  to  execute  one  capitally  convicted. 
This  is  an  exemption  which  no  one  would  claim,  yet  it  would 
inevitably  follow  from  the  principle  insisted  on  here.''  In  Com" 
numweaUh  v.  Lesher,  17  Serg.  &  B.  166,  the  question  arose 
whether  it  was  a  good  cause  of  challenge  to  a  juror,  by  the 
commonwealth  in  a  capital  case,  that  he  has  conscientious 
scruples  on  the  subject  of  capital  punishment.  "  The  ques- 
tion/' remarks  Gibson,  C.  J.,  "  has  been  aigued  in  part  as  if  it 
stood  on  a  challenge  by  the  juror  himself.  It  would  be  more 
difficult  to  sustain  such  a  challenge  than  that  which  has  been 
made  by  the  attorney  general.  It  is  declared  in  the  constitu- 
tion that  '  no  human  authority  can  in  any  way  control  or  inter* 
fere  with  the  rights  of  conscience:'  Art.  9,  sec.  3.  But  what 
are  those  rights  f    Simply  a  right  to  woi*sLip  the  Supreme  Be- 
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ing  according  to  the  dictates  of  the  heart;  to  adopt  any  creed 
or  hold  any  opinion  whateyer  on  the  subject  of  religion,  and  to 
do  or  forbear  to  do  any  act  the  doing  or  forbearing  of  which  is 
not  prejudicial  to  the  pablio  weal.  But,  ScUtis  populi  suprema 
ler,  is  a  maxim  of  universal  application;  and  when  liberty  of 
conscience  would  interfere  with  the  paramount  rights  of  the 
public,  it  ought  to  be  restrained.  Even  Mr.  Jefferson,  than 
whom  a  more  resolute  champion  of  liberty  never  lived,  claims 
no  indulgence  for  anything  that  is  detrimental  to  society,  though 
it  springs  from  a  religious  belief  or  no  belief  at  all.  His  posi- 
tion is  that  civil  government  is  instituted  only  for  temporal  ob- 
jects, and  that  spiritual  matters  are  legitimate  subjects  of  civil 
cognizance  no  further  than  they  may  stand  in  the  way  of  those 
objects.  He  denies  the  right  of  society  to  interfere  only  when 
society  is  a  party  in  interest,  the  question  and  the  conse- 
quence being  between  the  man  and  his  Creator.  But  as  far  as 
the  interests  of  society  are  involved,  its  right  to  interfere  on 
the  principle  of  self-preservation  is  not  disputed.  And  this 
right  is  resolvable  into  the  most  absolute  necessity,  for  were 
the  laws  dispensed  with  whenever  they  happen  to  come  into 
collision  with  some  supposed  religious  obligation,  government 
would  be  perpetually  falling  short  of  the  exigency.  There  are 
few  things,  however  simple,  that  stand  indifferent  in  the  view 
of  all  sects  into  which  the  Christian  world  is  divided."  In 
Btantibwry  v.  Marks,  2  Dall.  213,  a  Jew  who  refused  to  be  sworn 
as  a  witness  in  a  cause  tried  on  a  Saturday,  because  it  was  his  sab- 
bath, was  fined  by  the  court.  In  UrvUed  States  v.  Coolidge,  2  GalL 
864,  one  who  was  not  a  Quaker,  but  who  refused  to  be  sworn  on 
the  ground  of  conscientious  scruples,  was  in  consequence  of  such 
refusal  committed  as  for  a  contempt.  The  conscientious  belief 
of  religious  duly  furnishes  no  legal  defense  to  the  doing  or  re- 
fusing to  do  what  the  state  within  its  constitutional  authority 
may  require.  If  it  were  so,  the  obligations  of  a  statute  would 
depend,  not  upon  the  will  of  the  state,  but  upon  its  conformity 
with  the  religious  convictions  of  its  members.  When  a  conflict 
arises,  as  it  may,  between  the  requirements  of  law  and  the  obli- 
gations of  conscience,  each  man  must  determine  his  course  of 
action  according  to  his  views  of  duty  and  of  right. 

The  claim  on  the  part  of  the  plaintiff  has  been  argued  as  a 
question  of  strict  right.  As  such,  without  reference  to  what 
may  be  wise  or  eiq>edient,  it  has  been  considered  and  determined 
1^  the  court. 

The  trust  confenedTipon  those  who  have  the  superintendence 
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of  our  public  schools  is  hardly  inferior  in  importance  to  that  of 
the  administration  of  the  goyemment.  Indeed,  the  goTemment 
itself  depends  in  no  slight  degree  upon  the  education  of  those 
I77  whom  it  is  hereafter  to  be  controlled.  Amid  the  various  and 
conflicting  differences  on  moral,  political,  and  religious  subjects, 
{here  is  need  of  mutual  charity  and  forbearance— of  mutual  con- 
cession and  compromise.  Large  masses  of  foreign  population 
are  among  us,  weak  in  the  midst  of  our  strength.  Mere  citizen- 
ship is  of  no  avail,  unless  they  imbibe  the  liberal  spirit  of  our 
laws  and  institutions,  unless  they  become  citizens  in  fact  as  well 
as  in  name.  In  no  other  way  can  the  process  of  assimilation  be 
BO  readily  and  thoroughly  accomplished  as  through  the  medium 
of  the  public  schools,  which  are  alike  open  to  the  children  of 
the  rich  and  the  poor,  of  the  stranger  and  the  citizen.  It  is  the 
duly  of  those  to  whom  this  sacred  trust  is  confided  to  discharge 
it  with  magnanimous  liberality  and  Christian  kindness.  While 
the  law  should  reign  supreme,  and  obedience  to  its  commands 
should  ever  be  required,  yet  in  the  establishment  of  the  law 
whicn  is  to  control  there  is  no  principle  of  wider  application 
and  of  higher  wisdom— <x>mmending  itself  alike  to  the  broad 
field  of  legislative,  and  the  more  restricted  one  of  municipal, 
action;  to  those  who  enact  the  law,  as  well  as  those  who,  enjoy- 
ing its  benefits  and  pririleges,  should  yield  to  its  requirements — 
than  a  precept  which  is  found  with  almost  verbal  identity  in  the 
versions  which,  from  education  and  association,  are  endeared  to 
the  respective  parties  in  litigation — "All  things  whatsoever  ye 
would  that  men  should  do  to  you,  do  ye  even  so  to  them,  for 
this  is  the  law  and  the  prophets/ 
Plaintiff  nonsuit. 

Shsflbt,  C.  J.,  and  TEim  and  Howard,  JJ.,  conouized* 


ConsTS  GAir  not  Anvul  Lboiblatiok  bsoausb  It  is  Unwiss,  Im- 
politic, OB  Inxxtsdumt:  Winier  v,  Jones,  64  Am.  Dec  379,  386.  A  oonrt 
can  not  determine  the  reaaonableneee  of  a  legieUtiye  act:  Moor  y.  Vemie,  62 
Id.  660.  A  etatate  against  common  reason  ii  not  invalid  on  that  aocoont: 
FUtU  Jttver  SieambotU  Co.  v.  Fotier,  48  Id.  249,  per  Lumpkin,  J.  The  legia- 
latnre  may  enact  whatever  laws  it  may  please,  provided  they  be  Dot  unoon- 
•titational:  ffohe  v.  Hendereon,  26  Id.  677;  and  see  the  note  to  f2nU  ^iver  Steam- 
boat Co.  V.  FoeCert  48  Id.  269.  And  the  power  of  courts  to  declare  a  statute 
nnoonstitatioiial  is  to  be  exercised  with  the  most  guarded  ciroumspectionand 
care:  Baugher  v.  Ndaon^  62  Id.  694. 

Thx  PBuroiPAL  CASK  18  CITID  in  SUUe  V.  WhUe^  82  Ind.  286;  S.  G.,  42  Am. 
Rep.  496^  to  the  point  that  the  trustees  of  a  college  have  full  power  to  pf» 
reasonable  regulations  for  the  government  of  the  students  therein. 
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[0  Haxtlukd,  8140 
FlMTATS    PBOFKBTT    MAT    Bl    AfFBOFBIATED    TO    PUBUO    Uu    BT    SXATV 

WHBN  PuBUO  Nbosssitt  OB  Utilitt  Bbquibbs  It,  upon  ■ecnriiig  Uy 
tbe  owhat  a  just  compeoBatioii  for  any  injury  he  may  sustain.  This  is  a. 
portion  of  its  inherent  soYcreignty,  and  is  an  exercise  of  the  right  ol 
eminent  domain  as  contradistinguished  from  that  of  the  taxing  power. 
Tazdo  Powbb  is  to  bb  DiBTnroTnsHED  fbom  Bight  of  Bminert  Do- 
Bunr.  The  former  ezaots  money  or  services  from  individuals,  as  and 
for  their  respective  shares  of  contribution  to  any  public  burden;  the- 
latter  tskes  private  property,  not  as  the  owner's  share  of  contribution  to- 
a  public  burden,  but  as  so  much  beyond  his  share. 

BnOIAL  GOMFBNSATION    IS   TO  BB    MaBB    FOB  PBIVATB    PBOFBBTT  TaKEN 

UBDBB  BiOBT  OF  Ekimxnt  Dokain,  bccausc  the  government  is  a  debtor 
for  the  property  so  taken;  but  not  in  taxation,  because  the  payment  of 
taxes  is  a  duty,  and  creates  no  obligation  to  repay,  otherwise  than  in  the 
proper  application  of  the  tax. 
Law  WmoH  Fbovidbs  iob  Ofbnino  of  Stbxxt  ob  Boad  is  Coksiitit- 
TIONAL,  where  it  imposes  all  the  costs  on  those  who  are  the  more  imme-^ 
diately  benefited  instead  of  the  community  at  large. 

OOVBHABT    THAT    PUBCHASEB    SHALL    HAVK    USB    OF   StBXETB    IS   IlfFUBD- 

FBOM  Sale,  where  a  party  sells  property  lying  within  the  limits  of  a 
dty,  and  in  the  conveyance,  bounds  it  by  streets  designated  as  such  in 
the  conveyance,  or  on  a  map  made  by  the  city,  or  by  the  owner  of  th» 
property. 

Act   DXBTINO  OWKXB  UsX  OF  HIS    LaKD  WITHOTTT  COMPEKSATIOV  IS  Uh- 

OONsnTunoNAL  AUD  VoiD;  it  is  in  fact  an  act  of  confiscation.  An  act 
worded  thus:  *'  That  no  person  shall  be  entitled  to  damages  for  any  im- 
provement, unless  the  same  shall  have  been  made  or  erected  befbvs  tba 
laying  out  or  locating  of  such  street,"  is  one  ol  this  sork 

ire 
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COMPKNaATIOK    KITST    Bl  AXXOWXD  TO  OwiTXE  OT   LOT    LTXXVa  ON    BXD  OF 

Stbjcxt  Takes  tor  Pubuo  Uss,  preoiaely  as  if  no  raoh  street  was 
opened  over  it. 

PUKCHASBR    OF    LOT    BOUNBXD  IN    FbOKT    BT    CKBXAIH    StBUT  AOQUIRll 

Right  to  Usb  of  Suob  Stbbbt  m  a  street^  and  a  subsequent  pur- 
chaser, £rom  the  same  Tendor,  of  the  lot  upon  the  bod  of  the  street  in 
front  aoquires  only  the  naked  fee,  snbjeot  to  an  easement,  or  right  of 
way,  not  only  in  the  prior  purchaser  but  in  the  public,  and  is  entitled  to 
but  nominal  damages  for  its  condemnation  upon  the  opening  of  the 
street. 
Tbub  Rulb,  whbrb  thbbb  has  bbbh  No  Dbdigation,  of  Assbssino  Dam- 
A0B8  IS  TO  Valub  Lot  Pbboihblt  a8  thouoh  Ko  Stbbbt  was  to  bb 
Opbnbd.  To  do  this  the  yalue  of  neighboring  and  oontiguoos  lots  may 
be  looked  to,  but  they  do  not  furnish  an  unerring  standard  to  measure 
the  value  of  the  lot  condemned. 

Afpsai.  from  the  criminal  court  of  Baltimore  city.  The  major 
and  city  council  of  Baltimore,  under  ordinance  of  May  22, 1851, 
directed  the  opening  of  East  Biddle  street,  in  said  city,  from 
Oathedial  to  Charles  streets.  The  commissionerB  for  opening 
streets  performed  their  duties  under  this  ordinance,  and  made  a 
return  of  their  proceedings  to  the  register  of  the  city,  and  from 
their  assessment  of  damages  and  benefits  to  him,  William  A. 
Moale,  who  was  the  owner  of  property  on  the  line  of  the  street 
proposed  to  be  opened,  appealed  to  the  criminal  court  of  Balti- 
more city,  under  the  act  of  1817,  chapter  148,  section  16,  and 
revised  ordinances  of  Baltimore  city.  No.  17,  section  0.  The 
plat  on  page  278  will  illustrate  the  location  of  East  Biddle 
street  and  the  adjoining  lots.  Lots  1,  2,  3,  4,  6,  9,  and  10, 
with  others,  were  sold  by 'a  trustee  under  a  decree  of  the  court 
of  chancery,  and  in  the  advertisement  of  sale  East  Biddle 
street  was  distinctly  referred  to  in  the  description  of  all.  At 
this  sale,  October  14,  1848,  William  Frick  purchased  lot  No* 
4,  and  Moale,  lots  Nob.  1  and  5.  Moale  subsequently  pur« 
chased  all  the  others  at  private  sale.  These  deeds  were  con- 
firmed by  the  chancellor,  and  Moale  received  but  one  deed 
for  his  entire  purchase,  aud  it  included  lots  Nos.  3  and  9 
in  the  bed  of  Biddle  street.  The  south-west  corner  lot  Moale 
had  pui*chased  in  1846.  Moale,  at  the  trial,  proved  the  value 
per  front  foot  of  the  lots  on  Cathredal  and  Oharlee  streets  3n 
each  side  of  Biddle  street.  But  the  same  witnesses,  by  whom 
this  was  done,  said  they  did  not  regard  the  bed  of  Biddle  street, 
as  owned  by  Mr.  Moale,  worth  anything,  it  being  the  bed  of  a 
street  laid  down  on  Poppleton's  plat,  and  therefore  liable  to  be 
taken  at  any  time  by  the  city  as  a  street,  and  hence  worthless 
for  any  other  purpose.     Evidence  was  also  given  that  in  the 
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negotiation  for  the  sale  of  this  property  between  the  trustee  and 
Moale  the  lots  on  the  bed  of  the  street  were  estimated  at  a  nom- 
inal yalue.  Upon  this  evidence,  Moale  asked  three  instructions 
to  the  jury,  but  they  were  rejected;  and  the  jury  instructed  that 
in  making  their  estimate  of  the  damages  sustained  by  Moale  by 
the  opening  of  said  street,  they  were  to  yalue  the  lots  sought  to 
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be  condemned,  being  the  bed  of  said  street,  as  onimproTable 
lots  under  the  provisions  of  the  act  of  1817,  chapter  148.  To 
this  ruling  Moale  excepted,  and  the  jury  having,  by  their  inqui- 
sition confirmed  the  commissioner's  report,  he  appealed  under 
the  act  of  1852,  chapter  77. 

John  Nelson,  for  the  appellant. 

WiUiam  F,  Frick,  for  the  appellees. 

By  Court,  Le  Gband,  C.  J.  We  deem  it  but  neoessaxy  to 
briefly  state  the  principles  which  we  think  should  govern  the 
decision  of  this  and  all  similar  cases.  In  the  case  of  Aleasander 
V.  Mayor  etc.  of  Baliimore,  5  GHill,  383  [46  Am.  Dec.  680],  the 
principle  was  distinctly  enunciated  that  it  is  a  portion  of  the  in- 
herent sovereignty  of  the  state  to  appropriate  to  a  public  use 
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the  property  of  individuals  when  public  necesol^  or  uiilitj  re- 
quires it,  upon  securing  to  the  party  a  just  compensation  for  any 
injury  he  may  sustain.  This  is  not  an  exercise  of  the  taxing 
power,  but  an  exercise  of  the  right  of  eminent  doraain  as  contra- 
distinguished from  it.  These  two  powers,  although  somewhat 
alike,  are  not  the  same.  The  distinction  between  them  is  clearly 
pointed  out  in  a  very  able  opinion  of  Buggies,  J.,  in  the  case  of 
People  V.  lldyar  etc.  of  Brooklyn,  4  N.  T.  423,  426  [55  Am. 
Dec.  266].  He  says:  "  Taxation  exacts  money  or  services  from 
individuals,  as  and  for  their  respective  shares  of  contribution  to 
any  public  burden.  Private  property  taken  for  public  use  by 
right  of  eminent  domain  is  taken  not  as  the  owner's  share  of 
contribution  to  a  public  burden,  but  as  so  much  beyond  hia 
share.  Special  compensation  is  therefore  to  be  made  in  the  lat- 
ter case,  because  the  government  is  a  debtor  for  the  property  so 
taken;  but  not  in  the  former,  because  the  payment  of  taxes  is  a 
duty,  and  creates  no  obligation  to  repay,  otherwise  than  in  the 
proper  application  of  the  tax." 

The  case  of  Alexander  v.  Mayor  etc.  of  BdUtimore,  supra,  also 
establishes  the  constitutionality  of  a  law  providing  for  the  open- 
ing of  a  street  or  road,  which  imposes  all  the  costs  on  those  who 
are  the  more  immediately  benefited  instead  of  th^  community 
at  large.  These  principles,  together  with  those  recognized  in 
the  case  of  While  v.  Flannigain,  1  Md.  540  [54  Am.  Dec.  668], 
furnish  us  with  all  that  is  necessary  for  the  decision  of  this. 
In  that  case  it  was  laid  down  that  where  a  party  sells  property 
lying  within  the  limits  of  a  cily,  and  in  the  conveyance  bounds 
such  property  by  streets  designated  as  such  in  the  conveyance, 
or  on  a  map  made  by  the  city,  or  by  the  owner  of  the  property, 
such  sale  implies,  necessarily,  a  covenant  that  the  purchaser 
shall  have  the  use  of  such  streets. 

We  proceed  to  apply  these  principles  to  the  case  before  us. 
The  appellant  claims  damages  for  the  bed  of  Biddle  street,  ac- 
cording to  its  value,  having  reference  to  contiguous  lots.  On 
the  other  hand,  it  is  said  he  is  entitled  to  but  nominal  damages, 
on  the  ground  that  the  first  proviso  of  section  16  of  the  act  of 
1817,  chapter  148,  provides  ''  that  no  person  shall  be  entitled  to 
damages  for  any  improvement,  unless  the  same  shall  have  been 
made  or  erected  before  the  laying  out  or  locating  of  such  street, 
lane,  or  alley,  or  part  thereof  respectively."  And  it  was  in  con- 
formity to  this  view  that  the  court  below  instructed  the  jury  that 
the  appellant  was  only  to  be  allowed  for  his  lots  in  the  bed  of 
the  street  as  unimprovable  lots 
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Tills  ruling  of  the  court  brings  before  us  directly  the  consti- 
tutionalitj  of  the  proviso  to  which  we  have  adverted.  While  it 
is  clear  that  the  sovereign  power  has  the  right  to  impose  a  tax 
in  such  amount  as  to  it  may  seem  meet,  and  also  to  appropriate 
private  property  to  public  uses,  yet  it  can  not  do  the  latter 
without  making  just  compensation  for  it.  The  sacredness  of 
the  rights  of  property  is  everyvirhere  recognized  by  the  spirit  of 
the  common  law,  Magna  Charta,  and  our  bill  of  rights.  Under 
our  present  constitution,  there  could  be  no  question,  for  it  dis- 
tinctly provides  in  its  third  article,  section  46,  that  compensa- 
tion shall  be  made  before  the  property  is  taken.  Although  the 
language  of  the  bill  of  rights  of  1776  is  not  so  distinct,  its  spirit 
is  equally  as  comprehensive,  so  far  as  the  right  to  indemnifica- 
tion is  involved.  We  hold,  therefore,  that  it  was  not  compe- 
tent to  the  legislature  to  confiscate  the  property  of  the  citizen, 
and  we  regard  the  provision  of  the  act  of  1817,  which  denies  to 
the  proprietor  the  use  of  his  land,  as  nothing  short  of  an  act  of 
confiscation.  It  has  been  said,  in  reply  to  this  view,  that  the 
owner  of  the  bed  of  a  street  liable  to  be  opened  would  be  more 
benefited  by  the  enhanced  value  of  his  adjoining  property  than 
be  would  be  damaged  by  the  appropriation  of  his  property  iu 
the  bed  of  the  street.  This  view  assumes  as  a  fact  that  which 
in  many  cases  is  not  so.  A  person  may  not  own  any  adjoining 
lots,  and  if  his  property  lying  in  the  street  can  be  taken  with- 
out compensation,  then  it  is  confiscation,  and  nothing  else.  It 
has  now  been  thirty-seven  years  since  the  passage  of  the  act  of 
1817,  and  many  of  the  streets  designated  on  the  plat  of  the  city 
have  not  as  yet  been  opened.  How  many  years  may  elapse 
before  they  are  all  opened  it  is  impossible  to  say;  for  aught  we 
can  see,  fifty  or  a  hundred  years  may  roll  by  before  it  is  done. 
Besides,  since  the  act  of  1838,  chapter  226,  it  is  not  incumbent 
on  the  city  authorities  to  adhere  to  the  line  of  the  streets  as  laid 
.  down  on  the  city  plat.  The  power  to  widen,  open,  or  close  up 
any  street  in  the  city  rests  entirely  on  the  discretion  of  the  cor- 
poration. Under  tiiese  two  acts,  those  of  1817  and  1838,  a 
person,  for  an  indefinite  space  of  time,  may  be  deprived  of  the 
use  of  his  property,  because  it  lies  on  the  bed  of  a  street  desig- 
nated on  the  plat  of  the  city,  and  eventually  find  that,  whilst  he 
has  paid  taxes,  and  been  denied  the  advantages  to  which  he 
was  entitled  from  the  proper  use  of  his  land,  the  street 
laid  down  on  the  plat  has  been  abandoned.  Such  a  state  of 
things  is  repugnant  to  every  notion  of  justice,  and  can  not  ob- 
tain our  consent.    We  hold  that  a  person  owning  a  lot  lying  oa 
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ibo  bed  of  the  street  which  is  taken  for  the  public  use  is  entitled 
-to  be  compensated  for  it,  precisely  as  if  no  street  was  opened 
oyer  it.  Of  course  this  yiew  is  wholly  independent  of  all  ques- 
tion of  dedication.  In  such  a  case  there  could  be  no  claim  inter- 
posed for  damages,  for  the  party,  having  given  the  ground  to 
the  commnmly,  can  set  up  no  just  claim  to  be  compensated 
for  it. 

The  evidence  in  the  cause  shows  that  the  lots  designated  on 
ihe  plat  filed  in  it  as  Nos.  1,  6,  and  4  were  sold  at  public  auc- 
tion on  the  fourteenth  day  of  October,  1848,  the  first  two  to 
the  appellant  and  the  other  to  Judge  Frick.  In  the  advertise- 
ment, Biddle  street  is  distinctly  referred  to  in  the  deecription  of 
«U  three  of  these  lots;  and  lot  No.  4,  the  one  purchased  by  Judge 
Frick,  is  described  as  "  a  small  triangular  lot  commencing  at  the 
north-east  comer  of  Cathedral  and  East  Biddle  streets,  running 
^n  the  latter  about  one  hundred  and  fifty-one  feet,  northerly 
twenly-five  and  a  half  feet,  and  thence  to  the  beginning."  This 
•sale  was  reported  to  the  chancellor,  and  by  him  confirmed,  in 
conformity  to  the  descriptions  of  the  advertisement  which  were 
-embraced  in  the  report  of  the  trustee.  Lot  No.  2  was  not  pur- 
-chased  1^  the  appellant  until  after  the  sale  to  Judge  Frick  of 
lot  No.  4,  and  therofore  subject  to  any  rights  which  Judge 
Frick  acquired  by  his  previous  purchase,  among  which,  accord- 
ing to  the  principles  we  have  indicated,  was  the  right  to  the 
use  of  Biddle  street  as  a  street,  between  Cathedral  and  Decker 
streets.  So  far,  therefore,  as  lot  No.  3,  which  is  the  bed  of  Bid- 
-dle  street,  is  concerned,  we  think  the  appellant  only  acquired 
by  his  purchase  the  naked  fee  in  it,  subject  to  an  easement,  or 
light  of  way,  not  only  in  Judge  Frick,  but  in  the  public;  and 
this  being  so,  he  is  entitled  to  but  nominal  damages  for  its  con- 
-denmation. 

In  regard  to  lot  No.  9,  we  think  the  case  different.  Prior  to 
ilia  purchase  of  lot  No.  10,  the  appellant  was  the  owner  of  the 
lot  on  ihe  south-west  comer  of  Charles  and  Biddle  streets,  and 
when,  therefore,  he  pui*cbascd  lots  Nos.  9  and  10  he  acquired  a 
<;omp]ete  title  to  the  three  lots,  and  is  just  as  much  entitled  to 
1>e  compensated  for  lot  No.  9  as  would  have  been  the  original 
proprietor  of  it  in  the  absence  of  all  dedication.  In  regard  to 
it  there  is  no  supervening  or  conflicting  rights,  as  there  is  in 
regard  to  lot  No.  3.  The  appellant  owns  the  entire  liuo  of  the 
three  lots  bounding  on  Charles  street,  whilst  in  relation  to  lot 
2^o.  3,  before  it  became  the  property  of  the  appellant,  Judge 
JFrick  had  acquired  a  title  to  lot  No.  4,  firom  the  same  grantor  as 
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appellant  obtained  his  to  lot  No.  2,  which  gave  him  a  right  to  lot 
No.  3  as  a  public  street.  No  subsequent  act  of  the  common 
grantor  of  both  could  affect  the  rights  which  had  been  previ- 
ously conferred  on  Judge  Frick.  The  prayers  offered  on  behalf 
of  the  appellee  and  the  instruction  granted  by  the  court  are 
erroneous,  inasmuch  as  they  are  equally  applicable  to  lots  Nos. 
3  and  9. 

The  true  rule,  where  there  has  been  no  dedication,  of  assess- 
ing damages  is  to  value  the  lot  precisely  as  though  no  street  was 
to  be  opened.  With  a  view  to  get  at  this,  the  neighboring  and 
contiguous  lots  may  be  looked  to,  but  they  do  not  furnish  an 
unerring  standard  to  measure  the  value  of  the  lot  condemned. 
The  one  condemned  may  be  more  or  less  valuable  than  the  ad- 
joining lots.  It  or  they  may  be  in  ravines,  or  covered  with  or 
free  from  rocks,  making  them  more  or  less  valuable  according 
to  the  ohaiacteristics  of  the  peculiar  locality.  Nor,  in  estimating 
the  value  of  the  lot  to  be  condemned,  ought  the  circumstance  of 
a  street  to  be  opened  to  be  considered,  for  it  is  the  street  which 
enhances  the  adjacent  property;  the  estimate  should  be  made  as 
if  no  street  was  to  be  opened. 

With  these  views,  we  remand  the  ease  to  the  ooort  below. 

Judgment  reversed  and  procedendo  awarded. 


Bight  or  State  to  Takb  Pbxvatb  Pbopibit  iob  Poblio  Ubb  is  Fob- 
noN  ov  ns  Inhxbbnt  Sovkbhoiitt:  Scudder  v.  Trenton  Deiaware  /bOs  Co., 
23  Am.  Deo.  756;  Hardmg  v.  ChodleU,  24  Id.  546;  Bloodgood  v.  Mohtaoh^ 
ffudaon  R.  R.  Co.^  31  Id.  313;  WhiUeman'$  Ex'x  v.  WUmingUm  etc.  S.  B.  Co.^ 
33  Id.  411;  Lexington  db  Ohio  B,  B.  Co.  v.  Applegaie,  Id.  497;  Ex  parte  Mar* 
thif  58  Id.  321,  and  notes  thereto.  And  this  right  is  recognised  by  the  con- 
■titation  of  the  United  States:  Et^/IM  Toa  Bridge  Co.  v.  Hartford  etc.  B.  B^ 
Co.,  42  Id.  716. 

IiBQIBLATUaB  SAB  No  RiGBT  TO  ATFBOPKIATB  PBIVATB  PBOPXBTT  WITH 

OUT  Pbbviocts  Coxpxnsation  TO  OwHEB:  Oardner  v.  NeuHmrgK  7  Anu 
Dec  526;  Scudder  y,  Trenton  Delaware  FodU  Co.,  23  Id.  756;  Harding  v.  Good- 
lett,  24  Id.  546;  Bloodgood  v.  Mokawh  ds  Hudson  B.  B.  Co.,  31  Id.  313;  Ten 
Eyek  v.  Delaware  df  Baritan  Canal  Co.,  37  Id.  233;  Pearee^s  Heirs  v.  PaUon^ 
45  Id.  61;  Alexander  v.  Mayor  etc.  of  Baltimore,  46  Id.  630;  Nicholson  v.  N. 
7.  db  N.  H.  B.  B.  Co,,  56  Id.  390,  and  notes  thereto.  And  this  prohibitioa 
is  implied  though  no  such  provision  be  contained  in  the  state  constitation: 
Ex  parte  Martin,  58  Id.  321;  but  party  may  renounce  constitutional  provis- 
ion made  for  his  benefit:  Embury  v.  Cormer,  53  Id.  326,  and  extended  note. 

Fob  Dootbikes  ooNCXBiriNa  Compkkbation,  see  extended  note  to  Blood* 
good  V.  Mohawk  di  Hudson  B.  B  Co.,  31  Am.  Dec  313;  Case  qfPhUaddjMa 
A  Trenton  B.  B.  Co.,  36  Id.  202;  Chnmsssioners  qf  Kensington  v.  Wood,  4» 
Id.  582,  and  notes  thereto. 

PowxB  or  Ejcdcbnt  Dobiaik  and  That  or  Taxation  ElxpiAnnED  aii]> 
Dibunguishsd;  and  oonstitational  provisions  providing  that  no  penoa  shall 
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be  deprived  of  his  property  without  dae  process  of  Uw,  and  that  priyate 
property  shiill  not  be  taken  for  public  use  without  just  compensation,  shown 
to  be  inapplicable  to  taxation:  People  v.  Mayor  of  Brooldyn,  55  Am.  Dec. 
266. 

Act  of  LxaiauLTCTBS  Divxstiko  Individual  or  his  Propxrty  without 
CoMFBNSATiON  IS  Inyaud:  Cockron  V.  Vcm  Surtay^  32  Am.  Dec.  570;  Thomp- 
mm  V.  Grand  Cht^fB.  A  B,  Co.,  34  Id.  81,  and  notes  thereto.  As  to  constitu- 
tionality of  municipal  ordinance  imposing  tax  for  street  improvements,  see 
Alexander  ▼.  Mayor  etc  ^f  BaUmore,  46  Id.  630. 

Statutes  Authokiziko  Exbroiss  of  Bight  of  Eionbnt  Domain  abb 
TO  BK  Stbictlt  Constbueo:  Harding  v.  OoocUeU^  24  Am.  Dec  546;  Blood- 
good  V.  Mohawk  Jb  ffndeon  B,  B,  Co.,  31  Id.  313;  Thompeon  ▼.  Chraaul 
OftifR,  4b  B.  Co.,  34  Id.  81. 

The  pbinoipal  oasb  was  biodonizxd  in  Steuart  ▼.  Mayor  etc.  of  Bal- 
Umortf  7  Md.  510,  where  it  is  said  that  the  proceedings  under  the  act  which 
gave  rise  to  Poppleton's  plat  did  not  deprive  the  owner  of  the  soil  of  his  right 
to  build  upon  or  to  improve  it  at  his  pleasure,  although  it  might  be  covered 
by  the  bed  of  an  unimproved  street  designated  on  the  plat,  provided  he  had 
not  been  allowed  compensation  for  the  same;  and  that  whenever  the  city 
authorities  might  think  proper  to  open  such  a  street  he  would  be  entitled  to 
damages,  just  as  if  the  street  had  never  been  so  designated.  It  was  recog- 
nized in  Mayor  etc  v.  BoM,in^  23  Id.  372,  and  there  held  that  where  the 
bed  of  the  proposed  road  is  still  private  property,  every  proprietor  to  be 
affected  by  the  change  must  be  consulted,  and  must  consent.  It  was  recog- 
nized in  HawUy  v.  Mayor  etc  qfBaltwnore,  33  Id.  281,  a  case  where  the  very 
same  question  was  involved.  It  was  recognized  in  Orqf  v.  Mayor  etc.,  44 
Id.  77,  showing  the  distinction  between  the  right  of  eminent  domain  and  the 
taxing  power  under  the  act  of  1870.  It  was  recognized  in  Norrie  v.  Mayor^ 
Id.  007«  holding  that  the  jury  are  only  authorized  to  assess  as  damages  the 
actual  market  value  of  the  property  to  be  taken  at  the  time  of  the  condemna- 
tion. It  was  recognized  in  MeComdch  v.  Mayor,  45  Id.  525,  where  it  is  said 
that  the  sale  and  conveyance  of  lots  bounded  upon  a  proposed  street,  in  the 
pkm  of  the  town  or  city,  imply  a  grant  or  covenant  to  the  purchaser,  that 
the  street  thus  indicated  and  cidled  for  shall  be  and  remain  forever  open  to  the 
use  of  the  public,  free  from  all  claim  or  interference  of  tLe  proprietor  of  the 
estate  therein,  inoonsistent  with  such  use;  and  the  owner,  having  been  com- 
penaated  therefor,  is  estopped  from  making  any  further  claim  against  the 
publifr 
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[5  ICabHiAxd,  880.] 

On  Joan  Obleoob  can  Maintain  Action  or  Oontbibutioh  fob  Bz- 
CB8  AOAXHST  Anothbr,  where  the  former  has  paid  the  whole  or  mora 
than  his  share  of  the  joint  debt  contracted  for  the  purchase  of  property 
to  be  owned,  as  between  themselves,  in  different  proportions;  and  his 
right  of  action  accrues  on  the  expiration  of  the  time  at  which  the  cred- 
itor could  have  sued  upon  the  joint  agreement. 

FOBMBB  DkBT  can  NOT  BB  EXTINQUISHBD  BT  ACCEPTANOB  OF  SBCUBITT  OB 

UNDBRTAXXNa  OF  ESqual  Dbobee,  unless  it  is  received  in  satisfaction. 
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or  if  intended  as  an  abandonment  of  the  remedy  on  the  fint  oonizaet; 
and  these  are  qneetionB  for  the  jnry. 
AooiFTAiiOB  OF  PROMI880BT  N0TX8  IK  LiBU  OF  FoBMEB  Debt  raspends  the 
remedy  on  the  first  contract  nntil  the  notes  mature. 

BUBBTT  18  DiaCHASOSD  BT  QlVINO  TUiB  TO  PbIMOIPAL. 

Onb  Joibt  Puomuob  ih  not  DiaoHABOBD  BT  GiviNO  TufB  TO  Akothbr; 
both  are  principals. 

Relbasb  of  One  Joint  Pbomi&ob  or  P&incipal  Rblbasbs  Another, 
ezoept  where  the  remedy  against  the  other  is  expressly  reserved. 

Onb  of  Two  Makbrs  of  Promissory  Note  can  not  Defend  Action 
Brought  against  Him  bt  Patbb,  on  the  ground  that  he  made  the  note 
as  surety  for  the  other  and  for  his  accommodation,  which  was  known  to 
the  payee  at  the  time,  and  that  after  it  became  due  the  plaintiff  gava 
time  to  the  other  maker  without  the  consent  of  the  defendant. 

f  atbe's  Ezfbbbs  Absent  is  NsoBsaART,  when  a  joint  and  several  promis- 
sory  note,  made  in  the  oonmion  form  by  two,  is  delivered  to  him,  before 
he  can  be  regarded  as  placing  himself  in  a  situation  to  treat  one  as  surety 
for  the  other. 

N^»«^  OF  Accommodation  Note  is  Liable  to  Holdeb,  the  latter  know- 
ing when  it  was  made  that  it  was  for  indorser's  accommodation;  and 
giving  time  to  indorser  does  not  discfaaxge  the  maker. 

THBBB  is  No    DlFFERBNOE    BETWEEN    ACCOMMODATION   NoTES  AND  ThOSE 

Negotiable  for  Value.  The  court  will  look  to  the  relation  that  par- 
ties bear  to  each  other  on  the  instrument  itself,  and  determine  their 
liabilities  accordingly. 

Where  Party  does  not  Afpear  on  Instrument  to  have  Made  Him- 
self Liable  as  Surett,  he  can  not,  at  law,  avail  himself  of  the  equities 
between  himself  and  the  other  parties  to  the  instrument,  unless  he  was 
accepted  by  the  creditor  as  a  surety,  or  has  been  discharged  from  the 
first  contract  by  agreement  of  the  creditor. 

Two  Joint  Debtors  can  Disghaboe  Themselves  from  tbbir  Fibbt  Con- 
tract, by  giving  two  separate  notes  for  their  respective  sharca  of  the 
joint  debt,  if  the  notes  are  satisfactory  to  the  creditor  and  he  accepts 
them. 

Assumpsit.  Appeal  from  the  superior  court  of  Baltimore  city. 
Action  by  appellant  agamst  appellee  and  Garland  to  recover 
the  balance  due  for  the  "  Western  Continent,"  a  newspaper  sold 
by  plaintiff  to  defendants.  Garland  and  Donaldson,  on  June  23, 
1848,  boih  signed  a  written  agreement  to  pay  one  thousand 
fleven  hundred  dollars  for  the  property,  one  half  payable  in  a 
satisfactory  note  six  months  from  July  Ist;  four  hundred  and 
twenty-six  dollars  in  nine  months  from  date;  and  balance  iu 
twelve  months  from  said  date,  June  23,  1848.  G^land  and 
Donaldson  afterwards,  in  December,  1848,  madeanarrangemect 
to  give  separate  notes  each  for  his  share  of  the  purchase.  Yates 
agreed  to  this,  **  provided  the  notes  were  indorsed  to  his  satisfac- 
tion." Donaldson  complied,  and  the  notes  he  gave  for  his  one« 
third  interest  were  paid  at  maturity.     Gkurland  failed  to  give 
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fiatiflfactory  notes  for  his  two  thirds  of  the  purchase  money,  but 
in  December,  1848,  gave  Yates  a  note  on  one  Bailey  for  four 
hundred  and  forty-one  dollars  and  twenty-one  cents,  which  was 
paid  at  maturity.  In  January,  1849,  Homans  purchased  one 
half  of  Garland's  interest  for  one  thousand  dolliurs,  and  in  pay- 
ment gave  him  several  notes;  two  of  which,  one  for  three  hun- 
dred dollars  and  fifty-two  cents,  and  the  other  for  two  hundnd 
and  ninety-six  dollars  and  twenty-eix  cents,  were  in  Homans' 
presence  delivered  to  Yates  for  balance  still  due  on  Garland's 
two  thirds.  Homans  said  that  Yates  expressed  himself  satisfied, 
and  accepted  the  notes;  but  Ghirland  said  Yates  took  them,  with 
his  indorsement,  as  an  accommodation  to  him,  advising  him 
that  he  did  not  think  they  wotdd  be  paid,  and  to  get  himself 
secured.  These  notes  were  not  paid,  and  this  suit  was  brought 
for  their  amount.  All  the  negotiations  for  the  sale  to  Homans 
were  earned  on  between  Homans  and  Garland  exclusively  as  to 
amounts  and  time,  and  between  those  two  and  Yates  exclusively 
as  to  the  acceptability  of  Homans'  proffered  notes;  Donaldson 
not  being  consulted  in  reference  thereto.  Ghirland  said  there 
was  no  understanding  between  Yates  and  himself  at  the  time 
the  separate  notes  were  taken,  or  at  any  other  time,  by  which 
the  former  stipulated  to  divide  the  responsibility  of  the  parties, 
and  forego  his  remedy  against  either,  for  the  amount  of  the  notes 
given  by  the  other,  in  case  they  should  not  be  paid;  but  Homans 
said  he  was  led  to  believe  that  Yates  considered  Grarland  alone 
liable  for  his  two  thirds  of  the  purchase.  Upon  this  proof 
plaintiff  asked  instructions  in  substance  as  follows:  1.  That 
he  was  entitled  to  recover  from  Donaldson  the  amount  of 
purchase  money  due  under  the  original  agreement,  and 
then  unpaid,  unless  the  jury  should  believe  that  the  notes  were 
received  under  an  express  agreement  to  receive  them  as  absolute 
payment  to  the  amount  thereof,  and  run  the  risk  of  their  being 
paid.  2.  Or  unless  they  should  believe  that  the  giving  and 
taking  of  the  notes  was  intended  by  and  between  the  parties  as 
an  abandonment  hj  Yates  of  his  original  claim  against  the  de- 
fendants jointly.  8.  That  whether  the  notes  were  accepted  by 
Yates  as  satisfactory  was  a  question  for  the  jury.  4.  That 
whether  the  parties,  by  the  transaction  in  reference  to  the 
notes,  intended,  as  between  themselves,  an  extinguishment  of 
the  joint  liability  and  an  acceptance  in  its  stead  of  a  separate 
liability,  according  to  the  tenor  of  the  notes,  was  a  question  for 
the  jury.  6.  Even  if  the  notes  were  accepted  as  satisfactory 
Itj  the  plaintiff,  the  acceptance  of  them  did  not  extinguish  the 
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joint  liability  of  the  defendants,  unless  they  were  accepted  un- 
der an  agreement  to  receive  them  as  absolute  payment  and  run 
the  risk  of  their  being  paid,  or  unless  the  giving  and  taking 
was  intended,  by  and  between  the  parties,  as  an  abandonment 
by  Yates  of  his  original  claim  against  the  defendants  jointly 
and  a  severance  of  their  joint  liability.  6.  If  the  giving  and 
taking  of  the  notes  was  merely  an  arrangement  between  the 
parties,  made  for  the  accommodation  and  at  the  request  of  the 
defendants,  in  order  to  facilitate  the  adjustment  of  their  respect- 
ive interests  in  the  property,  without  its  being  intended,  by 
either  plaintiff  or  defendants,  that  the  joint  liability  of  the  lat- 
ter to  the  plaintiff  under  the  original  agreement  should  be 
altered  thereby,  or  his  ultimate  remedy  against  them  jointly  be 
thereby  affected,  then  such  giving  and  taking  of  the  said  notes 
did  not,  nor  did  the  payment  of  such  of  them  as  had  been  paid, 
preclude  the  plaintiff  from  recovering  from  the  defendants  in 
this  action  such  part  of  the  purchase  money  as  was  still  due  and 
unpaid.  7.  That  the  knowledge  by  the  plaintiff  of  the  unequal 
interests  of  the  defendants  in  the  property,  and  the  giving  and 
taking  of  the  notes,  were  not  of  themselves,  either  separately 
or  together,  conclusive  in  law  as  to  the  abandonment  or  loss  by 
the  plaintiff  of  his  right  against  the  defendants  jointly,  but 
that  it  was  for  the  jury  to  judge  whether  it  was  intended  by  and 
between  the  parties  to  alt^  their  rights  under  the  original  con- 
tract, or  sever  the  liability  of  the  defendants.  Defendant  then 
asked  the  following  instructions:  1.  If  Gkurland  and  Donaldson 
owned,  with  the  knowledge  of  the  plaintiff,  different  interests 
in  the  property,  and  made  an  arrangement  among  themselves 
to  give  the  plaintiff  separate  notes,  each  for  his  share  of  the 
purchase  money,  and  the  plaintiff,  in  pursuance  of  said  arrange- 
ment, accepted  from  Donaldson  three  notes  for  one  third  of  the 
purchase  money,  such  being  his  share  according  to  said  arrange- 
ment, and  the  said  notes  were  paid  at  maturity,  Donaldson  was 
discharged  from  all  liability  on  account  of  the  purchase  money 
due  for  the  other  two  thirds.  2.  If  the  plaintiff,  after  agreeing 
to  the  said  arrangement,  called  on  Gturland  for  indorsed  notes 
for  his  proportion  of  the  purchase  money,  and  subsequently 
accepted  from  him  Bailey's  note,  which  was  paid,  and  in  Janu- 
ary, 1849,  Homans  agreed  to  purchase  the  half  of  Garland's 
interest  for  one  thousand  dollars,  and  the  plaintiff  agreed  with 
C^rland  to  take  Homans'  notes  for  the  amount  still  due  for 
Garland's  two  thirds,  provided  they  were  satisfactory  to  him, 
the  plaintiff,  and  did  actually  accept  them,  then  Donaldson  has 
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been  discharged  from  all  liabiliiy  on  acoount  of  tlie  porchaaa 
money  due  for  said  two-thirds  interest.  8.  If  there  was  an 
arrangement,  either  express  or  implied,  between  the  plaintifi 
and  Donaldson,  sabseqnent  to  the  ezeontion  of  the  original 
agreement,  that  Donaldson  should  give  satisfactory  notes  for 
one  third  of  the  purchase  money,  on  the  payment  of  which  he 
was  to  be  discharged  from  all  liability  for  any  other  part  of 
fiaid  purchase  money,  and  the  said  notes  were  given  and  ac- 
^cepted  for  the  said  amount  and  paid  at  maturity,  the  plaintiff 
was  not  entitled  to  recover  against  Donaldson.  Plaintiff's 
prayers  were  all  rejected,  and  those  of  defendant  granted.  To 
this  ruling  plaintiff  excepted.  Garland  confessed  judgment, 
and  verdict  and  judgment  being  rendered  in  &vor  of  Donald- 
son, plaintiff  appealed. 

F.  K.  Baward  and  8.  T.  WaUia,  for  the  appellant. 

Thomas  Donaldson^  for  the  appellee. 

By  Court,  Tuck,  J.  By  the  agreement  of  June  23, 1848,  the 
appellee  and  G^land  became  indebted  to  the  appellant.  As 
between  them.  Garland  owned  two  thirds  of  the  property,  and 
Donaldson  one  third;  and  this  was  known  to  the  appellant  a1 
the  time.  If  either  had  paid  the  whole  or  more  than  his  pro- 
portion,  he  wopld  have  been  entitled  to  recover  from  the  other 
for  such  excess:  Owem  v.  CoUinson,  8  Gill  &  J.  26;  and  his 
right  of  action  would  have  accrued  on  the  expiration  of  the  time 
at  which  Yates  himself  could  have  sued  upon  the  agreement. 

It  appears  that  before  the  expiration  of  that  time,  and  before 
compliance  with  the  agreement,  by  the  delivery  to  Yates  of 
notes  for  the  amounts,  and  at  the  times  stipulated,  the  purchas- 
ers made  an  arrangement  between  themselves  to  give  separate 
notes  for  their  respective  interests,  to  which  Yates  assented,  pro- 
Tided  they  were  indorsed  to  his  satisfaction.  With  this  agree- 
ment the  appellee  complied;  but  it  does  not  clearly  appear 
whether  Garland  did  or  not.  He  says  that  he  did  not;  but 
Homans  states  that  two  of  his  notes  (for  the  amount  due  by 
Garland)  were  indorsed  and  delivered  to  Yates;  that  he  ex- 
pressed himself  satisfied,  and  accepted  them.  Garland  also 
states  that  the  negotiation  for  the  sale  to  Homans  was  carried 
on  between  them  alone;  and  between  Yates,  Gbrland,  and 
Homans  as  to  the  acceptability  of  Homans'  notes,  which  Yatea 
had  agreed  to  take  from  Garland  if  they  were  satisfactory  to  him. 
The  principle  is  well  settled  that  the  acceptance  of  a  security  or 
4indertaking  of  equal  degree  does  not  extinguish  the  former 
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debt,  imleBB  it  be  received  in  satisfaction^  or  be  intended  as  an 
abandonment  of  the  remedy  on  the  first  contract.  It  is  equally 
clear  that  these  are  questions  for  the  jury.  Such  an  arrange- 
ment, however,  suspends  the  remedy  on  the  first  contract  until 
the  notes  mature:  Olenn  v.  Smith,  2  Gill  &  J.  493  [20  Am.  Dec. 
452];  Hunter  v.  Van  BonUiond,  1  Md.  504.  It  follows  from  this 
state  of  the  law  that  the  prayers  offered  by  the  appellant  should 
have  been  granted,  except  the  sixth,  unless  there  be  something 
in  the  case  overlooked  iu  framing  the  prayers,  to  the  benefit  of 
which  the  appellee  was  entitled  in  submitting  the  law  of  the  case- 
to  the  jury.  And  as  to  the  sixth,  the  instruction  would  also 
have  been  proper  if  it  had  not  submitted  to  the  jury  the  findings 
of  a  fact  of  which  there  was  no  evidence  whatever,  to  wit,  that 
the  acceptance  by  Yates  of  Romans'  notes  was  at  the  request 
and  for  the  accommodation  of  both  the  parties.  Garland  and 
Donaldson. 

It  is  contended,  however,  on  the  part  of  the  appellee,  that  \h» 
knowledge  by  Yates  at  the  time  of  the  purchase  that  the  pur- 
chasers held  separate  interests,  and  his  afterwards  dealing  with 
them  separately  for  the  security  of  their  respective  propor- 
tions of  the  debt,  and  accepting  Homans'  notes  in  the  manner, 
stated  in  the  evidence,  vrithout  the  knowledge  of  the  defendant, 
by  which  time  was  given  to  (Garland,  have  discharged  the  ap- 
pellee from  all  liability  on  the  original  contract.  If  Donaldson 
had  been  merely  surety  for  Garland,  this  view  of  the  case  would 
be  certainly  correct;  for  time  given  to  a  principal  vnll  discharge 
the  surety,  because  it  places  him  in  a  new  situation  in  reference 
to  the  principal  debtor.  But  here  both  parties  are  prindpala 
according  to  the  agreement,  and  how  can  it  appear  that  a  party 
to  a  joint  contract  is  a  surety  for  part  of  the  debt  except  by 
going  out  of  the  instrument?  Can  this  be  done  at  law  where 
both  are  sued  ?  If  one  be  released,  both  vnll  be,  except  in  a  case 
where  the  remedy  against  the  other  is  expressly  reserved,  as  in 
Clageil  v.  Salmon^  6  Gill  &  J.  854,  and  the  cases  there  cited. 

Where  the  act  of  the  creditor  operates  a  release  of  the  surety,, 
there  can  be  no  difficulty  in  enforcing  this  principle.  The  rem* 
edy  is  gone  entirely.  But  in  a  case  where  both  are  principals, 
how  are  the  equities  between  them  to  be  adjusted  in  a  suit  at 
law  by  the  creditor  against  both  ?  If  time  given  to  one  released 
the  other,  the  discharge  would  avail  only  to  the  extent  of  that 
portion  of  the  debt  which  was  due  by  the  party  to  whom  time 
has  been  given.  The  party  not  indulged  would  at  any  rate  be 
liable  for  his  own  proportion  of  the  debt     Supposing  that  this 
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migiht  be  easily  worked  out  to  ita  proper  result  in  a  case  like  this, 
where  one  party  is  liable  for  one  third  and  the  other  for  two 
thirds,  and  the  verdict  is  to  be  rendered  against  one  only,  be- 
cause the  other  has  confessed  a  judgment,  the  difficulty  of  doing 
complete  justice  among  all  the  parties  is  apparent  in  a  case 
^vhere  there  are  several  parties  to  the  contract  who  are  defend- 
ants in  the  cause  liable  in  different  proportions  as  among  them- 
selves,  though  all  responsible  to  the  creditor  in  the  first  instance. 
It  would  be  impossible  to  render  a  judgment  upon  any  adjust^ 
ment  of  these  equities.  The  judgment  at  law  must  be  for  the 
same  amount  against  all  the  defendants.  It  is  not  a  sufficient 
answer  to  say  that  the  appellee  paid  his  share,  and  that  therefore 
this  difficulty  could  not  arise.  We  are  dealing  with  a  principle 
upon  which  the  TpBrtj,  if  discharged  at  all,  was  exonerated  at 
the  moment  the  indulgence  was  given  by  the  arrangement  with 
Garland  as  to  Homans*  notes;  at  which  tune  the  appellee's  part 
had  not  been  paid,  because  the  notes  passed  for  his  share  did 
not  per  ge  extinguish  his  liability. 

We  hove  not  been  referred  to  any  case  at  law  in  which  such  a 
defense  has  availed,  while  there  are  some  to  the  contrary.  In 
Bedford  v.  Deakin,  2  Bam.  &  Aid.  210,  one  of  the  members  of 
a  dissolved  firm  undertook  to  pay  the  joint  debts,  and  this  was 
made  known  to  a  creditor  who  received  his  notes  for  the  amount 
of  the  joint  indebtedness,  which  notes  were  subsequently  re- 
newed and  not  paid,  and  the  original  partners  were  held  liable  on 
the  joint  note.  It  is  true  that  the  creditor  reserved  his  remedy 
on  ite  first  note  and  retained  possession  of  it,  and  sued  on  it; 
but  aU  this  was  unknown  to  the  other  partner.  The  creditor 
had  given  time  without  his  assent  to  the  settling  partner,  and 
he  had  failed  after  being  so  indulged.  The  judges,  Abbott, 
Bayley,  and  Holroyd,  agreed  that  tiie  first  debt  was  not  extin- 
guished. They  notice  the  very  argument  employed  in  this  case 
— the  injury  to  the  appellee  by  preventing  his  recourse  on  the 
agreement  if  he  had  paid  the  debt,  by  saying  that  as  a  joint 
debtor  it  was  his  duty  to  have  seen  the  debt  was  paid;  and  the 
last  judge  says:  "  The  dishonor  of  the  bill  gave  a  right  of  action 
against  all  the  jrairtners,  and  the  circumstance  of  a  creditor  giv- 
ing time  to  one  of  three  joint  debtors  will  not  discharge  the 
others,  nor  even  suspend  his  right  of  action  against  them."  In 
Manley  v.  Boycott  18  Eng.  L.  k  Eq.  857,  the  defendant,  who  was 
one  of  the  makers  of  a  promissory  note,  to  an  action  against  him 
by  the  payee,  pleaded  that  he  made  the  note  as  surety  for  an- 
other and  for  his  accommodation,  which  was  known  at  the  time 
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to  the  payee^  and  that  after  the  note  had  become  due,  the  plaint- 
iff gave  time  to  the  other  maker,  without  the  oonaent  of  the  de- 
fendant. It  was  held  that  this  was  no  defense  to  the  action. 
Lord  Campbell  said  that  **  the  plea  was  bad  in  not  alleging  thai 
the  note  was  delivered  by  the  defendant  as  surety  for  the  othei 
party.  The  bona  Jide  holder  of  a  bill  or  note  can  not  be  preju- 
diced in  the  rights  which  he  prima  facie  has  according  to  the 
tenns  of  the  instrument,  by  knowledge  subsequentiy  acquired, 
or  even  hj  knowledge  which  he  has  at  the  time  he  takes  it,  if 
there  is  no  CTidence  of  a  special  agreement  at  the  time  when  he 
takes  it,  to  affect  the  rights  and  liabilities  of  the  parties.  If  the 
payee  of  a  joint  and  seyeral  promissory  note  made  in  the  com- 
mon form  by  two  may  be  placed  in  a  situation  for  treating  one 
as  surety  for  the  other,  it  can  only  be  by  his  express  assent  to  do 
so  when  the  note  was  deliyered  to  him."  The  case  of  Smdih  t. 
JameSf  Id.  358,  note,  is  likewise  in  point;  Perfed  ▼.  Musgrave^ 
6  Price,  111;  Sprigg  t.  Bank  o/M.  Pleasant,  10  Pet.  267.  See 
also  Sees  t.  Berringkm,  2  Yes.  jun.  542;  S.  O.,  White  A  Tudor's 
Eq.  Gas.  707;  72  Law  lib.  852;  and  Forsyth  on  Composition 
with  Creditors,  c.  8;  1  lib.  Law  &  Eq.  84— in  both  of  which  the 
subject  is  fully  treated. 

73ie  same  principle  has  been  often  applied  in  the  instance  of 
accommodation  notes,  where  the  indorser  is  the  real  debtor  as 
between  him  and  the  maker.  Although  releasing  the  indorser 
does  not  discharge  the  maker,  for  the  reason  that  the  latter  can 
have  no  claim  against  the  former,  if  he  should  pay  the  debt,  it 
being  his  own,  yet  equities  between  them  will  not  vary  the  legal 
principle,  and  i^ect  the  operation  of  the  instrument,  where  the 
party  seeking  to  shield  himself  as  surety  appears  to  be  a  prin- 
cipal. He  will  not  be  allowed  to  deny  the  character  in  which 
he  appears  on  the  paper.  In  Carstairs  ▼.  RoUesUm,  5  Taunt. 
651,  which  was  an  action  by  the  assignees  of  Kensington  A  Co., 
upon  a  promissory  note  of  which  they  were  indorsers  and  the  de- 
fendants the  makers,  the  latter  pleaded  that  they  made  the  note 
as  sureties  for  one  BoUeston,  and  not  on  their  own  account,  and 
that  Kensington  &  Co.  had  since  released  BoUeston  from  all  their 
claims  against  him.  Bolleston  was  an  indorser;  but  the  court  held 
the  release  to  him  was  no  ground  of  defense,  the  defendant  be- 
ing the  maker.  This,  however,  was  a  case  in  which  the  state  of 
the  business,  as  between  the  maker  and  indorser,  was  unknown 
to  the  holder  of  the  note,  and  the  court  reserved  its  opinion  in 
such  a  case.  But  in  Fenhim  v.  Pocock,  Id.  192,  the  same  point 
was  ruled  without  reference  to  knowledge  on  the  part  of  the 
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holder.  Mansfield,  C.  J.,  alluding  to  the  judgment  of  Lord 
Ellenborough,  in  Laxton  v.  Peai,  2  Camp.  185»  says:  **  We  thinlt 
yre  are  bound  to  differ  from  him,  and  to  hold  that  it  is  impossi- 
ble for  us  to  oonsider  the  acceptor  of  an  accommodation  bill  in 
the  light  of  a  surety  for  the  payment  by  the  drawer,  and  that 
we  can  not,  therefore,  say  that  he  is  discharged  by  the  indul- 
gence shown  to  the  drawer.  If  the  holder  had  known,  in  the 
clearest  manner,  at  the  time  of  his  taking  the  bill,  that  it  was 
merely  an  accommodation  bill,  it  would  make  no  manner  of 
difference,  for  he  who  accepts  a  bill,  whether  for  tbIuc  or  to 
serve  a  friend,  makes  himself  in  all  erents  liable  as  acceptor, 
and  nothing  can  discharge  him  but  payment  or  release.''  And 
Lord  Tenterden,  in  TaBqp  v.  Eben,  1  Bam.  k  AdoL  698,  said: 
**  Laxion  ▼.  Peai,  where  it  was  held  that  an  accommodation 
tion  acceptor  might  be  considered  as  a  surety,  has  been  long 
oyermled."  This  question  came  before  the  court  of  appeals  in 
CJopper  T.  Union  Bank,  7  Ear.  k  J.  92  [16  Am.  Dec.  294],  and 
the  maker  of  the  note  was  held  liable  to  the  bank  which  dis- 
counted it,  with  knowledge  that  it  was  for  the  accommodation 
of  the  indorser,  even  after  the  bank  had  given  time  to  the  in- 
dorser.  In  erexy  bill  of  exchange  the  acceptor,  and  in  every 
promissory  note  the  maker,  is  in  law  the  principal,  and  is  first 
liable,  and  erexy  indorser  in  the  order  in  which  his  name  ap- 
pears on  the  bill  or  note.  There  is  no  difference  between  ac- 
commodation notes  and  those  negotiated  for  value.  The  court 
will  look  to  the  relation  that  parties  bear  to  each  other  on  the 
instrument  itself,  and  determine  their  liabilities  accordingly. 

The  cases  cited  on  the  part  of  the  appellee  show  that  there 
must  be  an  agreement  to  discharge,  or  something  that  amounts 
to  an  abandonment  of  the  remedy  on  the  first  contract,  and 
that  this  must  be  left  to  the  jury,  except  in  those  cases  where 
the  nature  of  the  evidence  is  such  that  the  court  must  pass  upon 
its  construction  and  effect.  In  Harris  v.  Lindsay,  4  Wash. 
271,  the  court  said:  "  If  it  be  agreed  on  dissolution  that  one 
member  shall  pay  the  debts,  they  are  yet  bound  as  principals, 
so  that  no  indulgence  granted  by  a  creditor  to  the  paying  part- 
ner, which  falls  short  of  an  agreement,  express  or  implied,  to 
take  him  as  the  debtor  and  to  discharge  the  other,  can  place 
Uiem  in  the  situation  of  principal  and  surety  so  as  to  discharge 
the  retiring  partner."  To  support  a  defense  of  this  kind,  such 
an  ageement  must  be  satisfactorily  made  out:  See  also  ffarru 
V.  Lindsay,  Id.  98.  The  retiring  partner  in  that  case  was  di» 
charged,  because,  in  the  opinion  of  the  court,  "the  new  coc 
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tract  amounted  to  an  agreement  to  discharge  Lindsay,  and  the 
intention  of  the  parties  formed  no  part  of  the  question  which 
the  jury  had  to  decide.  There  were  no  circumstances  in  the 
case  other  than  such  as  grew  out  of  written  documents,  the 
construction  and  legal  effect  of  which  were  proper  for  the  con- 
sideration and  decision  of  the  court."  But  it  was  also  held 
that  if  the  agreement  be  a  mere  inference  from  circumstances 
tending  to  show  that  such  was  the  intention  of  the  parties,  the 
jury  were  the  proper  judges  of  such  intention.  In  this  case 
the  evidence,  as  is  insisted,  was  taken  in  writing,  as  by  a  com- 
mission, but  that  is  not  such  as  Judge  Washington  meant  when 
he  spoke  of  documentary  proof. 

The  present  case,  however,  is  not  as  &Yorable  to  the  appel- 
lee, as  fiir  as  concerns  the  propriety  of  the  proposed  defense, 
as  those  to  which  we  have  referred.  Here  the  defendant  does 
not  pretend  that  he  was  surety  for  the  whole  debt;  his  original 
liability  for  one  third  is  admitted.  And  hence  the  greater  diffi- 
culty of  allowing  such  defenses  at  law  than  where  the  party 
claims  that  he  was  mere  surety  for  the  whole,  and  that  he  has 
been  altogether  released  by  the  acts  of  the  creditor.  If  the  law 
be  correctly  stated  in  the  cases  cited,  it  will  apply  more  strongly 
and  with  greater  reason  to  the  one  under  consideration,  where 
the  party  insisting  on  the  benefit  of  this  equity  was  at  any  rate 
liable  for  a  part  of  the  debts. 

Upon  a  careful  consideration  of  the  record  and  of  numerous 
decisions,  we  are  of  opinion  that  the  appellee  was  not  dis- 
charged at  law;  the  principle  deducible  from  the  oases  being,, 
as  we  think,  that  where  the  party  does  not  appear  on  the  instru- 
ment to  have  made  himself  liable  as  surety,  he  can  not  at  law 
avail  himself  of  the  equities  between  himself  and  the  other  par- 
ties to  the  instrument,  unless  he  was  accepted  by  the  creditor  as 
a  surety,  or  has  been  discharged  by  the  acts  of  the  creditor, 
according  to  the  principles  recognized  in  Olenn  v.  8miih,  2  Gill 
&  J.  493  [20  Am.  Dec.  452]. 

The  first  of  the  appellee's  prayers  assumes  that  he  veas  dis- 
charged by  Yates  having  taken  the  notes  of  Donaldson  for  one 
third  of  the  original  purchase  money,  without  reference  to  the 
question  of  agreement  to  take  them  in  satisfaction  of  his  liabil- 
ity on  the  contract,  or  of  intention  to  release  him.  As  the  case 
is  presented  on  that  prayer,  these  notes  when  paid  amounterl 
only  to  a  part  payment  of  the  original  debt.  The  second, 
we  think,  should  also  have  been  refused.  If  the  plaintiff 
agreed  with  Ghirland  to  take  Homans'  notes  in  satisfaction  of 
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the  amoimt  then  due  by  Garland  provided  thej  were  satisfactory 
to  him,  and  did  actually  accept  them  in  performance  of  that 
agreement,  the  appellee  was  discharged;  and  had  the  jury  been 
left  to  find  that  the  plaintiff  assented  to  the  arrangement  on  that 
condition,  that  Donaldson  complied  on  his  part,  and  that  Yatea 
accepted  Homans'  notes  as  performance  on  Garland's  part,  the 
prayer  would  have  been  proper.  The  arrangement,  if  complied 
with,  would,  according  to  Judge  Washington,  have  amounted 
to  an  agreement  to  discharge  the  parties  from  the  first  contract. 
But  this  prayer  omits  a  fact  material  to  be  found,  viz.,  the  ac- 
ceptance by  Yates  of  Homans'  notes  in  perfonnance  of  Garland's 
part  of  this  new  arrangement. 

The  third  prayer  of  the  appellee  was  also  erroneous.  It  as- 
sumed the  defendant's  right  to  a  verdict  on  the  deliveiy  by  him 
to  Yates  of  notes  for  his  third  of  the  purchase  money,  under  an 
agreement  supposed  in  the  prayer,  which  the  jury  were  left  at 
liberty  to  have  implied  from  the  proof  adduced,  when,  as  we 
think,  it  was  not  competent  for  them  to  have  found  any  such 
agreement  l^  implication,  even  conceding  that  there  was  no  neces- 
mty  for  an  express  agreement  in  order  to  discharge  the  party.  In 
the  case  of  Oaheley  v.  PasheUer,  10  Bli.  548  (relied  upon  by  the 
counsel  for  the  appellee),  before  the  house  of  lords,  on  appeal 
from  the  lord  chancellor,  it  was  held  that  by  arrangements  be- 
tween the  surviving  partners  and  the  representatives  of  a  deceased 
partner  the  former  had  assumed  a  joint  debt,  and  the  latter  had 
become  sureties  only,  and  that  the  extension  of  time  granted 
this  new  firm,  without  the  knowledge  and  assent  of  the  repre- 
fsentatives  of  the  deceased  partner,  had  discharged  the  latter; 
the  creditor  knowing  that  these  arrangements  had  been  made. 
"We  do  not  question  this  doctrine  as  between  creditor  and  surety 
debtor,  where  that  relation  exists.  That  is  the  principle  in 
Morris  v.  Lindsay,  supra.  In  equity,  the  court  decides  both  the 
law  and  the  fact;  but  in  cases  like  this,  whether  the  relation  of 
the  parties  is  changed  or  not  depends  on  intention,  and  at  law 
that  must  be  submitted  to  the  jury.  If  we  were  sitting  in 
equity,  that  case  might  be  entitled  to  great  weight,  being  an 
opinion  of  Lord  Lyndhurst,  afiSrming  the  master  of  the  rolls 
and  the  lord  chancellor.  We  think,  however,  it  does  not  con- 
travene what  we  suppose  to  be  the  principles  governing  courts 
of  law.  Upon  the  remedies  in  equity  in  such  oases  we  expE0M 
no  opinion. 

Judgment  reversed,  eaiSLprooedendo  awarded. 
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CofiTiUBUTioy  AMOHO  JonsT  P&iKGiPAU:  Hendenon  ▼.  Mclhffeet  20  Abu 
Deo.  667;  PeaOee  ▼.  Bm<2, 34  Id.  178;  MiUs  y.  i7y«2e,  46  Id.  177,  and  notes. 

Suit  bt  Onk  Joint  Pbomibob  aoainst  Anothbb  vob  Exobss  Paid  bt 
EbM  BROND  HIS  Shabb:  Fletcher  v.  Cfrcver,  35  Am.  Deo.  487;  Mitta  v. 
J9y«f0,  46  Id.  177f  and  notes  thereto. 

it»T.»Aa«  ov  Onb  Joivt  Dbbiob  IB  Eblbabb  or  All:  Alien  v.  Shadbum^^ 
ib^r,  25  Abl  Deo.  121;  Ooodnow  v.  StnUh,  29  Id.  600;  TWnQKr  v.  Hemp- 
hiU,  31  Id.  673;  Berry  ▼.  OiUw,  43  Id.  584;  Bozeman  v.  ^tofe  Bank,  46  Id. 
281;  Bei^aaan  v.  McCinmeU,  Id.  474;  YTittiamMm  v.  Jlfc6(MiiM,  62  Id.  561,. 
and  notes  thereta  See  Fkurmenf  A  dfeehanM  Bank  v.  BaMone^  58  Id.  200^ 
and  note. 

Liabujtt  on  Pboiossobt  Notb  whbn  It  Impobsb  to  Binb  Each 
PBB80N  Who  Sigbb  It:  OleaU  v.  LUtie,  82  Am.  Dea  357,  and  note.  8e» 
(yBHen  ▼.  AmmkI,  42Id.  384»  and  Ofom  ▼.  Sinu,  Id.  406»  as  to  Joint  liabiUty 
on  other  oontraots. 

SuBBTT  18  DoGHASOBD  BT  OiviNO  TUB  TO  PBonnPAL:  Qnnfton  Bank  V. 
Woodtpard,  20  Am.  Dea  566;  Bank  qf  MatUpdier  y.  Dixon,  24  Id.  640;  3^- 
ereUr.  United  Staies,  30  Id. 584;  OJbiey.  iSjpoieer,  Id.  261;  LkmBoek  Bank 
y.  ^a2{e«,  56  Id.  673;  Burke  y.  C/ni^ier,  58  Id.  102;  and  notes. 

Whbn  Tm  GiyBN  to  Indobbeb  or  Aooommodaiiov  Notb  dobb  not 
Bblbabb  Maxbb:  Bank  qf  Mcnigomery  y.  WaXker,  11  Am.  Dea  708;  Ohp- 
per  y.  Union  Bank,  16  Id.  284;  Kemuhec  Bank  y.  Tnekerman,  17  Id.  208;. 
Laadteri  y.  Sandford^  18  Id.  148,  and  notes. 

Onb  Who  Signs  ms  Naxb  on  Back  or  Fbomibsobt  Notb  at  the  tun* 
it  is  made  is  liable  as  an  original  promisor,  and  not  as  an  indorser:  Jfarfja  y. 
Bcyd,  35  Am.  Dea  501;  Syleeater  y.  Dcwner,  48  Id.  786;  Oolbnm  y.  Averill,  60 
Id.  630,  and  notes  thereto. 

Pabty  mat  Show  that  Hb  Sionbd  Notb  as  Scbbtt:  Lime  Bock  Bank 
y.  MaJOeU,  56  Am.  Dea  673;  Bwrke  y.  Oruger,  58  Id.  102,  and  notes  thereto. 

Rights  and  Liabiutibs,  in  Obnbbal,  or  Aooommobation  Indobsbbb,. 
AooBFroBS,  AND  Maebbs:  See  note  to  Pitt  y.  Comgdon,  51  Am.  Dea  303. 

Thb  rBiNOiPAL  CASB  WAS  BBOOGNiZBD  in  OampbeU  y.  Booth,  8  Md.  116^ 
holding  that  where  two  or  more  persons  are  bound  jointly,  the  claimant  majr 
release  one  and  reaerye  his  remedy  against  the  others,  with  their  oonsan^ 
It  was  relied  on  in  People*$  Bank  y.  Keech,  26  Id.  533,  to  the  point  that  if 
one  party  to  a  joint  engagement  is  discharged  by  the  aot  or  defanlt  of  th» 
appellant,  it  operates  to  disoharge  the  other  also.  It  was  also  relied  npon  in 
Berry  y.  Or^fin,  10  Id.  31,  to  the  point  that  the  acceptance  of  a  seoority  or 
nndertaking  of  eqnal  degree  does  not  eztingoish  the  former  debti  nnless  it  ba 
received  in  satisfaction,  or  be  intended  as  an  abandonment  of  the  remedy  oa 
the  first  contcaot  It  was  reoQgniaed  to  the  same  point  mJiailkcmm  y.  IWk 
%26Id.  105;  and ITolRef  y.  Pteiroe,  41  Id.  231. 


Atwell 
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As  Itbm  of  Etidbnob,  Blottbb  mat  bb  Bjdxbsbd  to  bt  Witnbm^ 

salesman  of  a  firm,  to  show  that  he  had  sent  a  biU  copied  therefrom  ta 
defendant,  and  to  ascertain,  by  refezzing  thereto,  of  what  the  bill  ooo* 

sisted. 
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PiBonft  FouHDAnov  ioe  iHTBODuocnnr  ov  SaooimABT  EnDnroB  ov  Cknr* 

TBRTB  ov  BnA  OV  Paboeui  miut  first  be  laid  before  blotter  oan  be 

.referred  to,  to  ehow  what  articles  were  embraoed  in  it,  and  may  be  done 

by  showing  a  notioe  dnly  served  upon  defendant  to  prodnoe  the  ori^^nal 

paper,  and  disregard  of  the  same. 

BriDKircx  ADMirrMD  uitdkb  Assu&ahob  that  It  will  bb  Followxd  df 
BT  P&oov  ov  Othxb  Matbbial  Faotb  intimately  oonneoted  with  it 
should  be  disregarded  by  the  jnry  if  the  sssorsnoe  is  not  falfilled,  and  it 
is  the  duty  of  the  court  to  so  instmot  them  npoo  sobeeqaent  applioation 
of  counsel* 

pLADfTivr's  Emtbcm  nr  Blorsb  abb  bot  Bvu>«bub  vbb  Sb  nr  hd  FATOBy 
sad  oan  not  become  so  without  being  ooQaterally  oonneoted  with  other 
facts  and  drcomstances. 

It  is  Ibbuwigibot  Noixob,  to  Lbt  xb  Sbooniubt  Evxbebob  ov  OoNTEBra 
ov  Pavxb,  to  merely  notify  defendant  dnring  trial  to  prodnce  snch 
paper,  without  ahowing  it  to  be  in  coort  at  the  time,  sad  in  his  posies 
slon,  or  if  elsewhere,  that  H  wonld  be  of  easy  access. 

Wbribo  ov  Itbclv  a  Ihsuvvjuibrt  to  Vwavm  Ck>HTKAOT,  if  it  coosisl 
merely  of  a  letter  from  yendee  to  vendor,  asking  for  a  bill  of  parcels  of 
goods;  yet  it  may  be  a  drcamstHioa^  in  comiiwth»  with  other  £aots» 
tending  to  establish  the  contnMstb 

AOTUAL  OB  Manual  Dblivbbt  ov  Goods  n  not  Kbcb88ABT  or  Qbdbb  to 
G&ATXVT  Statutb  OV  Fbavb,  where  they  are  ponderoos  and  incapable 
of  being  handed  over  from  one  to  another,  and  where  the  bnyer  so  far 
accepts  them  as  to  treat  them  as  hii  own;  or  where  the  delivery  ii  sym- 
bolical; or  where  actnal  delivery  is  impracticable,  and  can  only  be  by 
each  symbolical  means  as  the  drcnmstsaces  of  the  esse  will  allow. 

DBLrvBBT  IS  Fact  to  bb  Fouvi>  bt  Jubt. 

OoHBTBUorrvB  Dbutbbt  18  MiZBD  QmnnoN  ov  Law  abd  Fact,  and  tho- 
cireomstanoes  or  facts  neoesnry  to  constitate  it  most  be  found  by  the 
}nzy,  as  in  actoal  ddivery. 

Uhbbb  Evedbbgb  Showiho  GoNSTBUcnvB  Dbxjybbt  either  party  has  the 
right  to  ask  instmctions  of  the  court  as  to  the  legal  effect  of  any  par* 
ticolar  circumstance  which  may  be  offered  to  the  joxy,  and  from  which 
the  deliyery  Ib  to  be  deduced. 

iHBTBUOnOB     TO     BVVBCT     THAT     ACTUAL     DbLIVXBT    IB     NBOBflBABT    TO 

Makb  Valib  Salb,  in  all  cases  where  it  depends  npoo  delivery  slone, 
will  be  refused. 
To  DBZEBinBB  SuwiouBOT  OV  Pboov  to  Establish  Valid  Oohtbaot  bb* 
TWBXK  Pabtibs  is  the  province  of  the  jniy. 

Afl8um»aiT.  Appeal  from  the  superior  court  of  Baltimore 
oonnly.  Action  brought  by  api)elleeB  against  appellant  to  re- 
coTer  a  balance  due  plain  tiflh  on  account  of  the  sale  of  certain 
goods,  fourteen  bales  of  Osnaburgs  and  twentj-fiye  bales  of 
drills,  all^fed  to  have  been  first  sold  by  plainti£b  to  defendant, 
and  afterwards,  at  his  request,  resold  by  them  on  his  account. 
The  paper  referred  to  in  the  third  exception  was  an  account- 
sales  of  goods  rendered  defendant.  The  nature  of  the  prayers 
and  other  &cts  will  appear  from  the  opinion. 
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«7.  Malcolm  t  for  the  appellant. 
William  F.  Frick,  for  the  api)ellee8. 

By  Court',  Mason,  J.  This  is  an  action  of  aagumpsU,  instituted 
by  the  appellees  against  the  appellant,  to  recover  the  balance 
upon  certain  sales  alleged  to  have  been  made  by  the  former,  as 
factors,  on  account  of  the  latter,  the  controversy  involving  the 
sum  of  one  hundred  and  twenty-two  dollars.  The  first  question 
which  is  raised  in  the  record  relates  to  so  much  of  the  evidence 
of  Goodwin  which  seeks  to  introduce  the  blotter  of  the  store, 
containing  the  original  entry  of  one  of  the  plaintiffs  at  the  time 
the  alleged  tiaqsaciion  with  the  defendant  took  place.  This 
evidence  was  objected  to  by  the  defendant,  "as  proof  of  sale 
made.''  But  the  "  plainti£b  stated  that  they  did  not  offer  the 
entry  for  any  such  purpose,  but  only  to  be  connected  with  other 
proof  thereafter  to  be  offered,  of  a  bill  of  the  goods  charged 
having  been  asked  for  by  defendant  and  sent  him/'  The  record 
further  shows  that  for  this  latter  purpose  alone  the  evidence 
was  admitted. 

It  was  competent,  we  think,  for  the  witness  to  refer  to  tlie 
blotter  as  an  item  of  evidence  in  the  cause,  to  show  that  he  had 
sent  a  bill  copied  therefrom  to  the  defendant,  and  to  ascertain 
by  referring  thereto  of  what  the  bill  consisted.  This  testimony, 
however,  would  only  be  admissible  for  the  purpose  of  showing 
what  articles  were  embraced  in  the  bill  of  parcels,  after  the 
proper  foundation  had  been  laid  for  the  introduction  of  the  sec- 
ondary evidence  of  the  contents  of  the  said  bill  of  parcels;  and 
that  foundation  would  have  been  a  notice  duly  served  upon  the 
defendant  to  produce  the  original  paper,  and  which  notice  had 
been  disregarded. 

In  this  instance,  as  the  point  is  presented  by  the  record,  wo 
think  the  book  was  properly  admitted  in  evidence  for  the  spe- 
cific purpose  for  which  it  was  offered.  The  assurance  that  iiiis 
evidence  would  be  followed  up  by  proof  of  other  circumstances 
and  facts  material  and  competent,  with  which  it  would  have  an 
important  connection,  rendered  its  admission  proper.  If,  how- 
ever, it  should  turn  out  that  this  assurance  was  not  fulfilled,  it 
would  be  the  duty  of  the  court,  in  a  subsequent  stage  of  the 
trial,  upon  an  application  by  counsel,  to  direct  the  jury  to  dis- 
regard or  reject  it.  The  entries  in  the  blotter  were  made,  it 
appears,  by  one  of  the  plaintiffs  himself,  and  therefore  were 
clearly  not  evidence  per  se  in  their  favor.  They  could  only 
have  become  so,  as  we  have  shown,  by  being  connected  coUat- 
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erally  mih  other  facts  and  circuxnstanoes.  In  this  case  we  think, 
as  we  shall  presently  show,  the  plaintiffs  did  not  make  good  their 
pledge,  inasmnch  as  they  did  not  show  that  a  legal  notice  had 
been  given  in  order  to  lay  the  foundation  for  the  introduction 
of  the  secondary  evidence.  This  leads  us  to  the  consideration 
of  the  second  question  presented  by  the  record. 

In  the  progress  of  the  trial,  with  the  view  of  establishing  the 
original  contract  of  sale,  out  of  which  the  present  controversy 
arises,  the  plaintiffs  offered  to  prove,  aliunde^  the  contents  of  a 
written  paper,  being  the  bill  of  parcels  of  the  goods.  To  au- 
thorize the  introduction  of  this  evidence,  the  plaintiffs,  while 
the  trial  was  in  progress,  served  a  notice  upon  the  defendant  in 
court  to  produce  the  original  paper,  which  the  defendant's  coun- 
sel, after  having  examined  his  papers,  declined  to  produce, 
and  hence  the  attempt  of  the  plaintiffs  to  give  secondary  evi- 
dence of  its  contents.  Was  this  notice  sufficient,  under  the 
circumstances,  to  warrant  the  introduction  of  the  secondazy 
evidence?  is  the  point  to  be  determined.  Notice  given  at  the 
bar,  during  the  progress  of  the  trial,  to  produce  a  paper,  is  not 
sufficient,  unless  it  appears  satisfactorily  that  the  paper  is  in 
court  at  the  time,  and  in  possession  of  the  party  upon  whom  the 
demand  is  made,  or  if  elsewhere,  that  it  would  be  of  easy  access. 
In  this  case  it  does  not  affirmatively  and  sufficiently  appear  in 
the  record  that  the  paper  was  in  court  and  in  the  possession  of 
the  defendant,  or  of  easy  access  when  the  demand  was  made. 
It  is  true  he  declined  to  produce  it,  but  it  might  as  well  have 
been  that  he  so  declined  from  inability  to  produce  it  as  from  an 
unwillingness  to  do  so.  The  secondazy  evidence  of  this  paper, 
therefore,  was  improperly  admitted,  and  for  that  reason  we  re- 
verse the  ruling  of  the  court  upon  this  point. 

From  what  we  have  said  it  follows  that  the  notice  to  produce 
the  other  paper  referred  to  in  the  record,  and  which  constitutes 
the  third  exception,  was  sufficient;  the  same  appearing  to  have 
been  in  court,  and  in  the  possession  of  the  defendant  when  the 
demand  for  its  production  was  made. 

The  object  of  the  plaintifb,  in  this  case,  was  to  show  such  a 
sale  as  would  be  operative  and  valid  under  the  statute  of  frauds, 
and  in  order  to  do  this,  evidence  was  proposed  to  be  offered 
that  there  was  either  a  memorandum  in  writing  signed  by  the 
parties  witnessing  the  contract,  or  that  there  was  such  a  deliv- 
ery of  the  goods,  either  actual  or  constructive,  as  was  sufficient 
to  gratify  the  requirements  of  the  statute.  Upon  the  whole 
9videnoe,  three  prayers  were  offered  by  the  defendant,  all  of 
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which  were  rejected  by  the  court  below.  The  first  asked  the 
court  to  say  that  *'  there  was  no  eyidence  of  a  sale  and  deliveiy, 
within  the  provisions  of  the  seventeenth  section  of  the  statate 
of  frauds."  This  prayer  was  properly  rejected.  Without  ex- 
pressing any  opinion  in  regard  to  the  weight  of  testimony  in 
the  cause,  we  do  not  feel  at  liberty  to  say  there  was  none  tend* 
ing  to  support  such  a  proposition.  The  letter  of  the  defendant 
in  regard  to  this  transaction,  though  not  a  sufficient  writing  of 
itself  to  witness  the  contract,  might  still  well  have  been  a  cir- 
cumstance, in  connection  with  other  facts,  which  might  tend  to 
establish  the  contract.  The  same  may  be  said  of  the  conyersa- 
tion  of  the  defendant  with  the  witness  Gxofflin,  and  of  other 
circumstances  proved  in  the  progress  of  the  trial. 

In  regard  to  the  proof  of  a  delivery  of  the  goods,  in  order  to 
gratify  the  statute,  it  must  be  conceded  that  an  actual  or  manual 
delivery  is  not  in  all  cases  necessary.  Upon  this  subject  the  law 
is  well  settled  and  clearly  defined,  and  may  be  Uius  stated: 
Where  the  goods  are  ponderous  and  incapable  of  being  handed 
over  from  one  to  another,  and  where  the  buyer  so  &r  accepts 
them  as  to  treat  them  as  his  own,  exercising  acts  of  ownership 
over  them,  from  which  possession  as  owner  may  be  inferred;  or 
where  the  deliveiy  is  symbolical,  such  as  the  delivery  of  the  key 
of  the  warehouse  in  which  the  goods  are  lodged;  or  where  actual 
delivery  is  impracticable,  and  can  only  be  made  by  such  sym- 
bolical means  as  the  circumstances  of  the  case  will  allow,  as  in 
the  case  of  a  ship  or  cargo  at  sea,  etc. — actual  or  manual  deliv- 
ery is  not  necessary:  Frarddin  v.  Long^  7  Gill  &  J.  407. 

While  delivery  is  a  fact  to  be  found  by  the  jury,  constructive 
delivery  is  a  mixed  question  of  law  and  fact,  and  the  circum- 
stances or  facts  necessary  to  constitute  such  a  delivery  must  be 
found  Yxj  the  jury,  as  in  the  case  of  actual  delivezy.  We  think 
there  was  evidence  adduced  upon  the  trial  which  should  prop- 
erly have  been  submitted  to  the  jury  upon  the  question  of  de- 
livery, and  hence  the  additional  error  of  the  first  prayer  in 
assuming  there  was  none.  The  second  prayer,  we  think,  was 
improperly  rejected.  It  submits  nothing  to  the  jury  but  the 
simple  question  of  delivery,  which  is  a  fact  to  be  found  by  the 
jury.  When,  however,  the  delivery  is  not  actual,  but  symboli- 
cal or  constructive,  then,  as  we  have  already  said,  it  is  a  mixed 
question  of  law  and  &ct,  and  either  party  has  the  right  to  ask 
instructions  of  the  court  as  to  the  legal  effect  of  any  particular 
circumstance  which  may  be  offered  to  the  jury,  and  from  which 
the  deliveiy  is  to  be  deduced. 
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The  third  prayer  was  properly  rejected,  beoanae  it  aeanmes  that 
in  all  cases  like  the  present  an  actual  deUyery  is  necessary  to  make 
the  sale  a  valid  one  where  it  is  to  depend  upon  deUyery  alone. 
We  think,  on  the  contnry,  when,  from  the  peonliar  character  of 
tho  goods  sold  thej  are  not  susceptible  of  an  actual  or  mannal 
delivery,  as  in  this  case,  a  symbolical  or  constmctiye  deliyery 
will  be  sufficient.  If  this  verdict  and  judgment  stood  alone 
upon  the  evidence  in  regard  to  the  delivery,  we  might  be  dis- 
posed not  to  disturb  them;  but  as  it  is  impossible  to  know  upon 
what  ground  the  jury  based  their  verdict,  whether  upon  the 
ground  that  a  written  contract  had  been  sufficiently  proved  (the 
evidence  in  regard  to  which  having  been  excluded  by  us),  or 
whether,  upon  the  proof  of  delivery,  we  must  reverse  the  judg- 
ment. In  doing  so,  however,  we  do  not  wish  to  be  understood 
as  intimating  any  opinion  as  to  the  sufficiency  of  the  proof  to 
establish  a  valid  contract  between  these  parties.  To  determine 
that  is  the  province  of  the  jury. 

Judgment  reversed,  and  procedendo  awarded. 

Books  of  Aoooumt  ab  Evrnmoit  CofftweB  v.  DoUiMr,  S  Am.  Dml  40; 
eztenslTe  note  to  Uniom  Bank  v.  KnofPt  16 1^  101;  J>rwmimtmd  ▼•  Hyam$t 
18  Id.  649;  KhoadB  ▼.  Gaud,  27  Id.  277;  Fieary  ▼.  Moon,  Id.  823;  MerrUk 
T.  Itkaea  A  Owego  R.  M.  Co.,  80  Id.  180,  and  note  142;  SieieU  ▼.  Mnihet. 
82Id.  S21;  SmUh  v.  FinecfK,  88  Id.  62;  OmimiR^  v.  NickoU,  Id.  601; 
MtUkn  T.  JSSoitMon,  41  Id.  606;  Burr  ▼.  Bffen,  62  Id.  289;  Tkomfmm  ▼. 
Piyrier,  63  Id.  663;  Camerfm  v.  Rkh,  67  Id.  747;  TarkUm  v.  GoidtkwaU^^ 
HeirBf  68  Id.  296,  and  notes  to  Mune,  besides  those  cited. 

NoncB  TO  PRODUCB  Papkb  4T  Tbial  is  not  sufficient  to  let  in  parol 
proof,  unless  served  npon  attorney  before  the  term,  where  the  paper  is  at  the 
party's  residenoe  at  a  distanoe  from  the  oonrt:  Oorkam  ▼.  <7aie,  17  Am.  Deo. 
649,  and  note. 

Dbuvxbt  IB  Fact  DKnumivT  upon  iHTmnov,  and  mmfe  be  determined 
by  the  jnry  from  a  consideration  of  the  whole  evidenoe:  Bifer  v.  JBih^iv,  41 
Am.  Dec.  410,  and  note. 

Whxh  CoKSTBUonys  ifstbad  or  Actital  ob  Makual  Dblivbbt  mat  bb 
Madb:  JeweU  v.  Warrtn,  7  Am.  Deo.  74;  PkaaomU  t.  PemdkUm,  18  Id.  726; 
note  to  Whipple  v.  Thofifer,  26  Id.  628;  CoMu  v.  Loekwood,  42  Id.  729;  Van 
BrwU  ▼.  Pdej  46  Id.  126;  Codfce  ▼.  Chapman,  44  Id.  686;  LinUm  v.  Bui^  47 
Id.  601;  Sanbwn  t.  KiUredge,  60  Id.  68;  Arnotd  ▼.  Delano,  Id.  764;  Sahl- 
man  ▼.  MUle,  61  Id.  630,  and  notes  thereto. 

It  is  not  Bbbor  to  Admit  Evidbncb  which  may  be  made  competent  by 
the  introduction  of  snbseqaent  testimony:  ffamUicn  v.  Swmmere,  64  Am. 
Dec  609. 

FOUNUATION  SAVUfO  BBBN  LaJD  MT  PBOOT  OF  LoSS  OV  WbIRBN  IhSTBV* 

MBBT,  its  contents  may  be  proved  l^  explicit  onl  tsstJmoBy;  Jonee  v.  Bobm- 
mn,  64  Am.  Dec  212,  and  note. 

Thb  fbinoipal  oabb  was  bbooonubd  in  Unum  Bank  v.  Kerr,  7  Md. 
101,  holding  that  in  all  cases  either  party,  if  he  thinks  proper,  may  ask  ia» 
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«tractionB  of  the  court  as  to  the  legal  effect  of  any  particnlar  circaznvcance 
which  may  be  offered  to  the  jury,  and  from  which  the  particnlar  roattei'  a  ;od- 
troversy  ia  to  be  deduced.  So  in  Orcuqfurd  t.  BeaU^  21  Id.  230,  and  affirmed 
in  Fwtinge  Wn  ▼.  SulUvan,  41  Id.  171.  It  was  relied  on  in  fhomp- 
«m  v.  BdUkmoTt  A  0.  R,  B,  Co.,  28  Id.  405,  to  show  that  actual  ob  manual 
delivery  of  ponderous  articles  is  not  always  necessary  to  constitute  cielivory. 
It  was  examined  in  Jcnes  v.  Mechania*  Bank  qf  BcUHmort,  29  Id.  298,  and 
none  of  its  propositions  of  law  disturbed.  It  was  recognized  in  Corner  ▼. 
JaeekBch,  39  Id.  590,  showing  that  accounts  in  Maryland  can  not  be  ptoved  by 
entries  made  by  plaintifb  themselves  in  the  regular  course  of  businei^ 
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[8  Uamizomd,  901.1 

Bill  nr  Equtft  Swobet  to  bt  GoMPLAnrAiiT  hat  bi  Uibd  ab  EvtOKKcm 
of  the  facts  stated  in  it  concerning  his  title  to  oertidn  laada^  In  an* 
other  ease  in  chancery  affecting  the  same  lands. 

Adysbsb,  BzoLnsiTB,  Ain>  Oontinuous  Poasnszov  lor  period  preaoiltiedby 
statute  of  limitations  will  confer  title  to  land. 

TlTLB  OV  DeVKNBAHT  IS  BT  OpB&ATION  OV  LaW  VISTBD  nr  PUBOLJkflBB  at 

execution  sale. 
Obb's  Biobt  of  Entet  ib  not  Babbbd  bt  Anothbr's  PofiSBBSioii,  unless 

it  be  adverse,  exclusive,  and  continuous  for  period  prescribed  by  statute 

of  limitations. 
PoflSBSBioK  WILL  NOT  Opb&atb  AS  Bab  TO  BiOBT  ow  Snt&t  reooguimd  or 

acknowledged  by  one  in  possession,  until  the  statutory  period  has  elapsed 

after  such  recognition  or  acknowledgment  has  been  made. 
Bab  01  LiMiTATioNB  dobs  not  Attach  to  Mobtgaob  Paid  in  Pabt  untO 

the  statutory  period  has  run  from  such  payment,  though  mortgagor  may 

have  been  in  possession  for  nearly  the  whole  of  such  time  prior  to  tlM 

payment.  . 

Appeal  from  the  equily  side  of  Harford  ooanty  court.  Bill 
for  partition,  filed  September  28,  1841,  by  appdlees,  heirs  at 
law  of  Isaac  Henry,  deceased,  and  claiming  one  undivided  third 
of  certain  lands  situate  in  Harford  counly;  the  other  two 
thirds  belonging,  thej  said,  to  appellant  Stump.  John  Richie 
was  the  original  owner  of  the  lands,  but  thej  were  sold  at  sher- 
iff's sale  on  October  29, 1817,  under  an  execution  upon  a  judg- 
ment obtained  by  Sample  against  him.  The  father  of  comphiin- 
ants,  Isaac  Henry,  together  with  Sample  and  Woolsey,  were  the 
purchasers,  and  took  the  sheriff's  deed  to  the  property,  dated 
August  8, 1818.  Subsequently,  in  1818  and  1824,  Parker  For- 
wood  purchased  and  received  Sample's  and  Woolsey's  interest 
in  the  land;  and  complainants  insisted  that  Forwood's  interest 
passed  to  Stump  as  purchaser  at  trustee's  sale  in  January,  1840, 
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under  a  decree  in  chanceiy  passed  August  12, 1839,  in  a  case 
between  Richie  and  Forwood,  commenced  in  1886,  the  proceed- 
ings in  which  will  appear  from  the  opinion.  Stump  insisted 
that  Richie  had  remained  in  possession  of  the  land  from  before 
1812,  until  his  death  in  1841;  that  he  used  it  and  claimed  title 
to  it;  that  Isaac  Henry  never  made  any  claim  to  it;  and  thai 
neither  he  nor  any  one  claiming  under  him  eyer  had  possession. 
He  therefore  denied  complainants'  title,  relied  upon  limitations, 
and  insisted  that  the  whole  of  Richie's  title  passed  to  him 
under  the  chancery  sale.  The  court  below  regarded  the  evi- 
dence as  insufficient  to  show  an  ouster  or  twenty  years'  adverse^ 
holding  hy  defendants  and  those  under  whom  they  claimed,  de- 
cided that  the  statute  of  limitations  did  not  apply,  and  passed 
a  decree  of  sale  for  the  purpose  of  partition,  from  which  defend- 
ants appealed. 

Oiho  8oMf  for  the  appeUants. 
Henry  W.  Archer,  for  the  appellees. 

By  Oourt,  Eoolbsiov,  J.  The  complainants  (the  proseni  ap-^ 
pellees),  as  heirs  at  law  of  Isaac  Henry,  claim  title  to  one  undi- 
vided third  part  of  certain  lands  situate  in  Harford  county,  the 
remaining  two  thirds  of  which  they  say  belong  to  the  defendant 
Thomas  0.  Stump;  and  the  bill  is  filed  to  effect  a  partition. 
Stump,  who  is  in  fact  the  only  defendant  having  any  real  inter- 
est in  the  controversy,  denies  in  his  answer  the  title  of  the  com- 
plainants, and  relies  upon  limitation.  It  will  be  seen,  however, 
that  in  reference  to  his  own  title  he  says  he  '<  purchased  said 
lands  from  the  trustee  appointed  by  the  chancellor  to  sell  all 
the  interest  of  John  Richie  and  John  Forwood  in  said  lands, 
and  hence  this  defendant  avers  that  he  holds  and  claims  all  of 
said  lands  that  was  ever  owned,  held,  or  claimed  by  said  For- 
wood and  Richie."  Again,  this  defendant  says  that  "  the  com- 
plainants are  probably  entitled  to  some  part  of  some  of  the  named 
tracts,  which  is  not  claimed  by  defendant,  but  this  is  not  ad- 
mitted or  denied  by  this  defendant,  but  merely  stated  by  way 
of  malring  it  plain  what  this  defendant  claims,  which  is,  all  that 
was  held,  possessed,  or  claimed  by  either  said  Richie  or  said 
Forwood."  It  is  evident,  then,  that  Stump  chiims  imder  Richie 
and  Forwood. 

The  appellees'  counsel  has  insisted  that  as  Stump,  in  his  an- 
swer, says  he  purchased  the  land  from  the  trustee  appointed  by 
the  chancellor  to  sell  the  interest  of  Richie  and  Forwood,  as  the 
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in  that  oaae-are-in  the  present  record,  the  matters 
alleged  or  stated  in  the  bill  filed  hy  Bichie  may  be  need  as  evi- 
dence in  regard  to  the  title  under  which  he  held  the  land. 

Admitting  ib  to  be  tme,  as  a  general  role,  that  a  bill  in 
another  cause  can  not  be  used  as  evidence,  the  rule  does  not 
apply  in  a  case  like  the  present.  In  the  fiist  place,  the  bill  re- 
ferred to  is  not  simply  signed  by  a  solicitor,  but  is  sworn  to  by 
the  complainants.  In  addition  to  which,  the  answer  of  Bichie 
to  the  cross-bill  filed  by  Parker  Forwood  admits  the  filing  of 
the  bill  now  sought  to  be  used  as  evidence,  and  states  it  was 
for  the  purpose  of  obtaining  a  reconveyance  of  the  lands  men- 
tioned therein.  Under  such  circumstances,  it  cannot  bedoubted 
that  the  plaintifb  may  use  the  bill  as  evidence:  1  Oreenl.  Ev., 
#ec.  661;  Belden  v.  Dams,  2  Hall,  444;  Burden  ▼.  ClevOand^  4 
Ala.  297;  Bankin  v.  McmoeU,  2  A.  E.  MarslL  491  [12  Am. 
Dec.  4dl]. 

The  bill  states  the  lands  were  sold  imder  an  execution  to  sat- 
isfy a  judgment  of  John  Sample's  against  Bichie,  and  were  pur- 
chased by  Henry  Woolsey,  John  Sample,  and  Isaac  Henry; 
making  reference  to  the  deed  of  John  Moore,  as-sheriff  of  the 
county,  to  the  three  purchasers;  that  the  lands  were  sacrificed 
for  a  mere  trifie  compared  with  their  actual  value,  and  being 
anxious  to  regain  them,  with  a  view  to  accomplish  this  object, 
he  (Bichie)  applied  to  John  Forwood,  who,  partly  out  of  friend- 
ship, and  partly  to  secure  a  debt  due  to  him,  consented  to  ad- 
vance money  enough,  with  what  Bichie  could  raise,  to  repur- 
chase the  land  from  Woolsey,  Sample,  and  Henry,  on  condition 
that  the  deed  should  be  made  to  Forwood,  with  the  under- 
standing that  when  the  money  so  advanced  should  be  refunded 
and  his  other  claim  paid,  he  would  reconvey  the  property  to 
Bichie;  that  in  accordance  with  the  arrangement,  Forwood 
purchased  from  Woolsey,  in  1818,  all  his  interest  in  the  land, 
the  deed  for  which  was  made  to  Forwood,  and  is  referred  to; 
that  in  1824,  he  also  purchased  of  James  Johnson  and  John 
Eelly  the  interest  which  Sample  had  held  in  the  land,  he  hav- 
ing sold  the  same  to  Johnson  and  Kelly,  who  gave  a  deed  to 
Forwood,  to  which  reference  is  also  made. 

Under  Bichie's  bill,  the  heirs  of  John  Forwood  were  made 
defendants,  he  being  dead.  Under  the  bill  filed  by  Parker 
Forwood,  one  of  the  defendants  in  the  first  case,  Bichie  and 
others  are  defendants.  By  agreement,  the  two  causes  were  con- 
solidated, and  a  decree  passed,  on  the  twelfth  of  August,  1839, 
(or  the  sale  of  the  lands  mentioned  in  the  proceedings,  the 
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money  arising  from  the  sale  to  be  brooght  into  oourtj  to  be  dia> 
iaributed  as  the  chancellor  might  direct. 

At  the  sale  l^y  the  trostees  under  this  deczeOy  Thomas  0. 
Stomp,  the  present  appellant,  became  the  porohaser  of  the  lands 
now  in  controven^. 

The  plaintiflh,  as  the  hem  at  law  of  Isaac  Henxy,  daim-an 
undiyided  third  part  of  the  land,  to  which  thej  contend  he 
t>ecame  entitled  bj  virtue  of  the  sheriff's  sale.  The  defense 
made  in  argument  in  opposition  to  this  claim  is,  that  Biohie  re- 
mained in  possession  from  before  1812  till  his  death  in  1841, 
•claiming  title  and  using  the  land  as  his  own,  by  selling  timber; 
■and  that  Isaac  Henry  never  made  any  claim,  never  had  possession, 
nor  had  any  one  claiming  under  him. 

If  the  title  of  Bichie  is  upon  possession  alone,  then  it  must 
be  adverse,  esdusive,  and  continuous  for  more  than  twenty 
years.  Was  it  so  for  that  time,  prior  to  the  filing  of  this  bill, 
on  the  twenty-eighth  of  September,  18A1?  It  surely  was  not, 
when  according  to  his  own  bill  filed  in  1886  he  admitted  the 
land  had  been  sold  under  an  execution  upon  a  judgment  against 
himself;  that  he  was  anxious  to  regain  it,  and  for  that  purpose 
entered  into  the  arrangement  with  Forwood,  who  accordingly 
purchased  the  rights  of  two  of  the  three  purchasers  who  ac- 
quired titie  to  the  land  under  the  sale  by  the  sheriff;  the  deed 
to  Forwood  for  Woolsey's  part,  bearing  date  in  1824.  Th^ 
object  of  that  bill  was  to  obtain  from  the  heirs  of  Forwood  a 
conveyance  of  the  titie  he  had  acquired  under  the  arrangement, 
upon  payment  of  the  money  due  to  him  by  Bichie.  The  two 
deeds  to  Forwood  are  in  evidence,  and  both  recite  the  sale  by 
the  sheriff  to  Sample,  Woolsey,  and  Henry.  The  sheriff's  deed 
is  also  before  us,  and  that  sets  out  the  fteri  /aciaa,  in  which  is 
cecited  the  judgment  corresponding  with  the  statement  or  ad- 
mission  in  Bichie's  bill.  By  oi)eration  of  law,  under  the  sale 
made  by  the  sheriff,  Bichie's  titie  was  vested  in  the  purchasers: 
Bowie  V.  (yNeale,  6  Har.  &  J.  226;  Barney  v.  PaUenan,  6  Id. 
1204,  206.  But  it  has  been  said  by  the  defendants'  counsel  that 
although  a  sale  l^  a  sheriff,  with  his  deed  in  pursuance  of  it, 
will  give  to  the  purchaser  a  right  to  possession,  the  possession 
is  not  thereby  transferred,  so  that  the  subsequent  holding  of 
the  defendant  in  the  execution  is  to  be  considered  as  the  pos- 
session of  the  purchaser.  And  if  this  be  so,  inasmuch  as  Bichie 
•continued  to  hold  the  land  for  more  than  twenty  years  subse- 
quent to  the  sale,  the  titie  acquired  by  Henry  to  one  third  of 
^e  land  was  barred  by  limitation.    If,  however,  it  should  be 
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conceded  that  Heniy,  with  the  other  purchasers,  did  not  acquire^ 
actual  possession,  but  only  a  right  of  possession,  still  such 
right  could  not  be  barred  by  possesion  alone,  unless  it  should 
be  adyerse,  exclusive,  and  continuous  for  at  least  twenty  years. 
And  any  recognition  or  acknowledgment  of  such  right  by  the- 
party  in  possession  will  prevent  his  possession  from  operating^ 
as  a  bar  to  such  right  until  twenly  years  after  the  acknowledg- 
ment has  been  made. 

In  England,  a  bond  is  presumed  to  have  been  paid  tweniy 
years  after  date;  but  payment  of  any  part  within  that  time- 
would  require  tweniy  years  subsequent  to  the  payment  to  defeat 
the  claim.  And  payment  of  part  of  a  mortgage  will  prevent  it 
from  being  barred  by  limitation  for  tweniy  years  afterwards^ 
although  the  mortgagor  may  have  been  in  possession  for  nine- 
teen years  and  upwards  prior  to  the  payment.  Taking  Richie's- 
bill  in  connection  with  his  answer  to  Parker  Forwood's  bill,  tho 
sheriff's  deed,  and  the  Iwo  deeds  to  John  Forwood,  we  think 
there  is  proof  of  such  a  recognition  of  the  title  of  Isaac  Henry, 
the  father  of  the  complainants,  by  Bichie,  as  would  prevent 
him,  if  he  were  the  defendant  in  this  proceeding,  from  success- 
fully resisting  the  claim  of  the  complainants.  And  as  Stump- 
claims  through  him,  his  condition  can  be  no  better. 

But  it  has  been  contended  that  the  decree  in  favor  of  the^ 
appellees  must  be  reversed,  because  their  claim  rests  upon  the 
sale  by  the  sheriff;  and  although  his  deed  is  in  evidence,  the^ 
judgment  and  fieri  facias  are  not,  and  this  is  a  defect  in  the- 
complainants'  proof.  If  this  should  be  admitted,  still  we  would 
not  reverse  the  decree;  but  as  there  can  be  no  doubt  that  there^ 
is  such  a  judgment  and  fieri  facias,  and  inasmuch  as  the  cause- 
must,  at  all  events,  be  remanded  for  further  proceedings,  we^ 
will  send  it  back  without  reversing  or  affirming  the  decree, 
under  the  act  of  1832,  chapter  802,  when  the  additional  proof 
can  be  put  in.    The  court  will  sign  a  decree  accordingly. 

Cause  remanded  for  further  proceedings  to  the  circuit  court 
for  Harford  county,  sitting  in  equity. 


When  Bill  in  Chancebt  will  bb  Rbcxivxd  in  Evidbvcb:  Owem  v. 
Dawson,  26  Am.  Deo.  49,  and  note. 

Entry  on  Lands  Avoids  Operation  or  Statute  ov  LnoTATioNS  a»> 
Effeotuallt  A8  Action:  Altemcu  ▼.  Campbell,  34  Am.  Deo.  494,  and  note, 

Advebse  PosasssioN  Foa  Time  Pbescbibed  bt  Statute  of  Limitations 
Tolls  Owner's  Right  of  Entry  and  Gives  Title:  Taylor  v,  Buckner,  12- 
Am.  Deo.  354;  TroUer  v.  Cassad:/,  13  Id.  183;  FUzhugh  v.  Orogan,  19  Id.  139;. 
UiUversUy  </  Vermonl  y.  BeynokU*  Ex*r,  23  Id.  234;  Brown  v.  MeKUmeif,  36^ 
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IcL  189;  Moodf  ▼.  Flemmg,  48  Id.  210;  WM$  r.  HymtB,  00  Id.  515;  AUx- 
onder  t.  Waiter,  Id.  688;  8te9enwn*s  Hdn  v.  McReary^  51  Id.  102;  SchoU 
Dkiriei  ▼.  Benmm,  52  Id.  618;  Beverif  ▼.  Burhe,  54  Id.  851;  Siearm  r.  Hen- 
denasa^  57  Id.  65;  Strimj^  ▼.  Bdbert$,  Id.  606,  and  notes  thereto;  and  will 
btf  ejectment:  BerAdem^  ▼.  ./bAfMoii,  88  Id.  170;  Conyen  ▼.  JTenon,  48  Id. 
226,  nndnotea. 

Owirnt's  Right  of  Entbt  u  hot  Tollid  uklob  Advkbsi  Posbisbkui 
1U8  EzisTKD  fob  Pibiod  Pkmobtbid  bt  Scatutb  of  LncRATioifB:  WaOaeg 
V.  ^onntnii,  34  Am.  Dee.  659,  and  extended  note:  Webb§  ▼.  JETynet,  50  Id. 
515;  Aleapaauler  v.  Waller^  Id.  688,  and  notes  to  same,  beside  the  one  oited. 
As  to  effect  of  change  of  time  in  statated  limitatamis,  see  NieUety.Haakim, 
Id.  154. 

Land  in  Adtxbbe  PossnsioN  of  Anothxb  mat  bk  Sold  vxdxe  Bxbcu- 
TTON,  and  l^  such  sale  defendant's  title  is  vested  in  pniehaser:  Niekln  ▼• 
HoMm,  50  Am.  Dee.  154;  Lyerif  ▼.  Wheeler,  53  Id.  414;  and  notes  thereto. 

EflSBimAUl  OF  AOVBBSB  POMMMOB  TO  DEFEAT  STATUTE  OF  LlMXTATIOllBX 

Bmmg  ▼.  Skoneberger,  26  Am.  Dee.  05,  note  102;  Smith  v.  Hornier,  28  Id.  354; 

WUlkame  v.  BwJuman,  85  Id.  760;  Ironu^e  Hein  ▼.  MeRte,  42  Id.  468;  Dike- 
mam  ▼.  PchtmA,  47  Id.  455,  and  extended  note;  Brotmuig  t.  JBUee,  40  Id.  760; 

Webbe  Y.ffyme,  50  Id.  515;  WaOaee  r.MaxweU.6l  Id.  880;  SehoolJHetrict 
T.  Senaou,  52  Id.  618;  note  to  MeOMUmigh  r.  WaU,  58  U.  728»  and  notes, 
beside  the  ones  cited. 

ACKBOWLEDGMBBT  OF  OwBBB'E  TrLB   BT  AdYEBSB   FoeEBmOV  OF  LaBD 

Ibtxbsuftb  ihb  RuBBnro  of  SfATon  of  LofiZATnnres  IngertoU  f.  Lewk, 
51  Am.  Dec.  586,  and  note. 

Entbt  bt  Owbxb  ob  bis  Agbbt  ob  Land  Atoiimi  Seatdtb  of  LofiZA* 
TioNS  AS  AOAnm  AsiTBBa  OoocvABT:  IngertoU  t.  Lemie,  51  Am.  Deo.  580^ 
and  note. 

DsHBiaQB  HAT  BsLiNQinsB  lYwMKiB  TO  DiEMUMBt  Bchool  Dietrict  ▼• 
Benatm^  52  Am.  Deo.  618. 

Thb  PBiNcaPAL  cuun  wab  bbooobibid  in  Detm  t.  Browm,  28  Md.  16^ 
showing  that  posssesion,  to  be  adTsns^  minfe  be  accompanied  with  a  positiTB 
and  exdnsiTe  daim  of  the  entire  title,  and  if  the  title  «u<«>^^  be  sobordl- 
BAte  to  or  admits  the  existence  of  a  saperior  title,  the  possession  will  not  be 
taken  as  adyerse  to  that  title;  nor  does  it  matter  how  loQg  soch  a  pfwsnssinm 
may  be  oontinnedy  lor  it  can  haTe  no  e£fect  in  the  way  of  baniag  the  legiti- 
mate title. 


MoBoWELL  V.  6o] 


I  :i,'igu: 


[6  HUMtLMMD,  819.] 

SsATOTB  OF  Limitations  will  Bab  as  to  Tbusis  Gbbasbd  bt  Qpibaxiov 

OF  Law,  though  it  may  not  in  express  tmsts. 
Statute  of  Loiitations  mat  bx  Belied  upon  bt  Fbaudulbnt  Obantb% 

where  creditors  of  grantor  impeach  a  deed  as  frandnlent  in  fact  against 

them. 
MoBTOAOB  UPON  WmcH  Dbobxb  of  Sale,  xto..  fob  Patment  of  Mobt- 

OAoa  Debt  has  been  Obtainbd,  can  not  affebwabos  bb  Impeaohed 

in  a  coort  of  ooncunent  jnrisdiction,  in  a  suit  brought  by  creditors  to 


806  McDowell  v.  Goldsmith.  [Maryland, 

set  Mide  saoh  mortgage  m  frandulent  agauiBt  them.    Ab  the  decree  oui 
not  be  aeeailed,  its  foundation,  the  mortgage,  can  not  be. 
Ir  TiMB  OF  Patbb'b  Ivdobsxmknt  of  Promibsokt  Note  ik  Holder's 
Havdb  does  not  Afpeab,  it  will  be  inferred  that  it  waa  indorsed,  if 
not  on  the  day  of  its  date,  at  least  before  its  matority. 

PaBTT  will  VOT,  BT  his  OWK  I>a0LA.1U.TIQBrS,  BE  PEBIOTTBD  *0  COVTKA- 

DIOT  Pbiob  Deed;  but  in  some  cases  the  declarations  and  admissions 
of  a  grantor  will  be  reoeived  where  the  effect  may  be  to  impair  the  title 
of  persons  claiming  under  him. 

QUMIITY  AVD  iNTEVnOK  OF  AOIS  MAT  BE    PbOYBD  BT  EVIDBHOB  OF  Dbo- 

LARATiONS  AoooMPANTivo«  OT  BO  nearly  connected  with  them  In  point  of 
time  as  will  serve  to  explain  their  true  character  and  parpose. 

0ML4RATION8   NeED   NOT    TaKE    PlAGB   IkMEDIATELT  WITH  OOOUBBBNOB 

OF  Main  Acfr»  but  may  be  before  and  sometimes  after,  provided  they  be 
oalonlated  to  unfold  the  natore  and  quality  of  the  facts  they  are  intended 
to  explain,  and  so  to  harmoniBe  with  them  as  to  constitnte  one  trans- 
aofclon. 

DlDLAHATIONB    OF    GbANTOB    ABB    ADMIBBIBLB    AB    PaBT   OF    BbB    QmnM 

AOAiNm  Grantbb,  if  they  tend  to  show  tend  in  the  making  of  the 
deedi  and  though  made  to  conveyancer  who  prepared  the  deed,  bnt  not 
in  grantee's  presence,  may  be  received  in  a  case  where  grantor's  orediton 
seek  to  vacate  the  deed  as  frandulent  against  them. 

Obobs-apsbalb  from  the  court  of  chanoeiy.  Oreditors'  bill 
filed  in  the  equity  eide  of  Baltimore  ooimly  court,  on  August  25, 
1846j  by  McDowell  and  others,  creditors  of  Elizabeth  Osborne, 
to  Tacate  three  oonvejances  made  by  her  to  Goldsmith:  the 
first,  dated  July  14, 1841,  conyeying  a  lot  of  ground  for  two 
thousand  dollars;  the  second,  dated  November  6,  1842,  being 
a  mortgage  of  real  and  personal  estate,  subject  to  the  acts  of 
1888,  chapter  181,  and  1886,  chapter  249,  to  secure  an  indebted- 
ness of  twenty-one  thousand  five  hundred  dollars  payable  in  five 
five  years;  the  third,  dated  February  16,  1844,  conveying  her 
equity  of  redemption  in  the  mortgaged  premises  in  considera- 
tion of  the  mortgage  indebtedness,  and  of  the  further  sum  of 
seven  thousand  five  hundred  and  fifty  dollars.  The  bill  alleged 
that  all  these  conveyances  were  fraudulent  in  &ct,  that  thej 
embraced  all  the  property  of  Elizabeth  Osborne,  that  Goldsmiili 
claimed  the  whole  proi)erty  as  absolutely  his  own,  and  that 
there  was  no  other  property  out  of  which  complainants'  debtA 
oould  be  paid.  Goldsmith,  in  his  answer,  put  complainants  to 
proof  of  their  claims,  and  pleaded  and  relied  upon  the  statute 
of  limitations  against  such  as  might  be  shown  to  exist.  It  was 
proved  by  Julia  McGee  that  Elizabeth  Osborne's  creditors  were 
urgent  for  their  money  about  January,  1841;  that  a  meeting  of 
creditors  was  then  held,  and  all,  with  one  exception,  agreed  to 
give  her  time.    A  few  days  after  this  Goldsmith  called  on  her^ 
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and  was  theze  Bereral  times  in  the  day,  and  Elizabeth  told  wit- 
aeasy  on  the  morning  he  called,  that  Goldsmith  wished  her  to 
make  over  her  property  to  him.  Witness  oTerheard  him  say  to 
her,  **  This  is  the  only  way  in  which  you  can  save  your  prop- 
erty, Betsy."  Otoldsmith  shortly  afterwards  left  with  some 
papers  which  looked  like  deeds.  Elizabeth  went  out  without 
speaking  to  any  one;  but  after  remaining  away  some  time  re- 
turned dying,  and  calling  witntes  into  her  room,  told  her  that 
fihe  had  made  over  her  property  or  some  of  it  to  Goldsmith. 
It  was  also  proved  by  Spurrier,  the  conveyancer  who  prepared 
the  mortgage  of  1842  and  the  deed  of  1844,  that  instructions  for 
the  preparation  of  said  mortgage  were  given  in  his  office  in  the 
presence  of  both  Elizabeth  and  Goldsmith;  and  that  Goldsmith 
informed  witness  that  she  would  call  and  give  him  instructions 
oonceming  the  deed  of  1844,  which  she  did,  and  was  then  asked 
lyy  witness  '*  if  it  was  possible  that  she  was  about  to  convey  her 
interest  in  said  properly  to  this  man,  and  if  she  knew  what  she 
was  about."  She  told  him  it  was  not  to  an  absolute  deed  of  the 
property;  that  she  had  evezy  confidence  in  Goldsmith  that  he 
would  reconv^  back  to  her  the  property  upon  payment  to  him 
of  the  sum  of  from  six  thousand  to  eight  thousand  dollars,  wit- 
ness not  recollecting  the  precise  sum,  and  that  Goldsmith  would 
give  her  a  written  agreement  to  that  effect.  She  also  informed 
witness  at  the  time  that  creditors  were  pressing  her,  and  that,  she 
made  the  deed  absolute  then  to  prevent  her  creditors  from  seiz- 
ing her  property,  and  dragging  her  furniture  about  and  taking 
it  from  her  house.  Otoldsmith  was  not  present  at  any  conver- 
sation between  witness  and  said  Elizabeth  except  at  the  taking 
of  the  memoranda  on  instructions  for  the  mortgage.  Defendant 
filed  exceptions  to  the  testimony  concerning  the  declarations  of 
Elizabeth.  The  other  proof  in  the  case,  and  facts  relating  to  the 
claim  of  Sarah  Ann  Truitt,  will  appear  from  the  opinion.  The 
ohanoellor  decided  that  defendant's  plea  of  limitations  was 
availabl  against  the  claims  of  all  the  complainants  except 
Truitt  and  passed  a  decree  vacating  the  deed  of  1844,  as 
against  her,  as  the  holder  of  a  promissory  note  of  Elizabeth's  for 
one  thousand  one  hundred  dollars,  dated  November  6, 1843, 
and  such  other  of  the  creditors  of  said  Elizabeth  as  should  here- 
after come  in  under  the  decree  and  prove  their  claims,  and  for  a 
sale  of  the  equity  of  redemption  in  the  premises  included  in  said 
deed  to  pay  the  said  claims.  The  decree  then  reserves  for  fur- 
ther directions  all  questions  in  regard  to  the  claim  of  said  Truitt 
oil  the  note  for  two  thousand  eight  hundred  dollars,  dated  Oo« 
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tober  21, 1844;  dismisses  the  bill  without  prejudice  so  far  as  it 
asks  relief  against  the  deed  of  1841  and  the  mortgage  of  1842; 
and  dismisses  it  absolutely  as  to  all  the  complainants  except 
Truiti.  The  deed  of  1842  was  executed  in  conformity  with  the 
act  of  1888y  chapter  181;  and  as  authorized  by  said  act,  a  decree 
was  passed  by  the  Baltimore  county  court,  on  December  6, 1842^ 
proyiding  for  a  sale,  etc. ,  under  ihe  terms  of  such  mortgage. 
This  court,  over  mortgages  of  this  description,  had  concurrent 
jurisdiction  with  the  high  court  of  chancery,  and  the  last-named 
court  disclaimed  any  power  to  vacate  the  deed  and  set  it  aside 
as  fraudulent  and  Toid.  For  further  facts  and  opinion  concern- 
ing this  decree,  see  2  Md.  Dec.  870.  From  this  decree  both 
Goldsmith  and  the  complainants  appealed. 

S.  T.  Wallis  and  Charles  H.  Pitte,  for  the  creditors. 

ThomoM  8.  Alexander  and  John  F.  L,  McMahon,  for  Otoldsmith.. 

By  Oourt,  Tuck,  J.  It  is  conceded  that  there  is  no  question 
before  us  as  to  the  deed  of  the  fourteenth  of  July,  1841.  Of  all 
the  creditors  who  offered  proof  of  their  claims,  none  was  sucb 
prior  to  the  fifth  of  November,  1842,  the  date  of  the  mortgage,, 
except  Walter  Oook,  jun.;  and  if  the  plea  of  limitations  can. 
avail  the  defendant,  none  of  them  have  a  standing  in  oourt  ex« 
oept  Sarah  Ann  Truitt,  whose  claim  can  be  enforced,  if  at  all, 
only  against  the  equily  of  redemption  conveyed  by  the  deed  of 
the  sixteenth  of  February,  1844.  The  first  question,  then,  to 
be  disposed  of  relates  to  the  plea  of  limitations,  relied  on  by 
Goldsmith. 

There  are  decisions  to  show  that  in  cases  like  the  present  thi» 
defense  has  been  rejected,  but  whether  correctly  or  not  we  are 
not  at  liberty  to  inquire,  because  the  point  has  been  definitively 
settled  in  this  state.  The  chancellor,  after  having  discussed  the 
question  upon  principle  as  well  as  authority,  referred  to  the  case 
of  Farmers*  Bank  v.  MuUikin,  in  this  court,  December  term, 
1840  (not  reported).  We  have  carefully  examined  that  record 
and  the  proceedings  on  the  appeal,  and  find  that  it  fully  sustaina 
the  view  taken  here  on  behalf  of  the  defendant  below.  The 
amended  bill  and  answers  distinctly  raised  the  issue  of  fraud  in 
fact.  It  was  asserted  that  .the  deeds  were  made  by  contrivance 
and  conspiracy  between  the  parties,  with  intent  and  for  the  pur- 
pose of  defrauding  the  complainants  and  other  creditors  of  the 
grantor,  and  that  that  unlawful  purpose  would  be  accomplished 
if  the  deeds  were  allowed  to  stand  as  valid,  inasmuch  as  the 
grantor  had  uo  other  property  wherewith  to  satisfy  his  cred* 
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itors.  It  appears  by  the  minutes  for  the  decree,  taken  down  bj 
the  clerk  of  the  court,  and  by  the  decree  itself,  that  the  deeds 
were  "  adjudged  to  haye  been  made  in  fraud  of  the  creditors  of 
the  grantor/'  and  that  the  defense  of  limitations  relied  on  in  the 
answers  of  three  of  the  defendants  was  sufficient  to  protect  the 
interests  of  two  of  them;  but  that  the  benefit  of  that  defense 
was  denied  to  the  other  only  because  it  had  been  waived  by  him. 
It  was  urged  in  argument  Uiexe,  as  here,  that  the  grantee  should 
be  treated  as  a  trustee  for  the  creditors,  and  as  such  could  not 
interpose  this  defense  against  those  for  whose  use  he  held  the 
property.  This  point  is  thus  answered  in  the  minutes  for  the 
decree:  **  Limitations  will  bar  as  to  trusts  created  by  operation 
of  law,  though  it  may  not  in  express  trusts.''  There  being  no 
difference  between  the  cases,  we  must  yield  to  its  authority 
without  reference  to  the  decisions  in  other  courts. 

This  view  of  the  case  disposes  of  all  the  claims  except  those 
of  Truitt,  and  relieves  us  from  the  necessity  of  passing  upon  the 
mortgage  of  the  fifth  of  November,  1812,  there  being  no  party 
in  court  in  whose  behalf  it  can  be  assailed.  Moreover,  we 
agree  with  the  chancellor  as  to  the  effect  of  the  proceedings  in 
equity,  under  the  act  of  1888,  chapter  181,  as  a  protection  to 
the  defendant  against  inquiry,  in  this  case,  into  tho  question  of 
fraud  in  obtaining  that  deed. 

The  remaining  questions  on  these  appeals  relate  to  Tiiiitt's 
claims  and  the  charge  of  fraud  as  to  the  deed  of  the  sixteenth 
of  February,  1844.  This  complainant  did  not  set  out  her  cause 
of  action  in  the  bill  of  complaint,  but  subsequentiy  filed  two 
notes  of  Osborne  under  th^  commission  to  take  proof,  one  for 
one  thousand  one  hundred  dollars,  dated  the  sixth  of  November, 
1843,  and  anotiier  for  two  thousand  eight  hundred  dollars,  dated 
the  twenty-first  of  October,  1844,  which  was  not  due  when  the  bill 
was  filed.  We  can  express  no  opinion  as  to  the  last  of  these 
claims.  The  chancellor  has  neither  allowed  nor  rejected  it; 
bat  on  the  contrary,  has  reserved  it  for  further  directions. 

TVe  think  that  her  claim  on  the  note  for  one  thousand  one 
hundred  dollars  was  properly  allowed.  It  was  signed  by 
Osborne,  and  indorsed  by  Goldsmith,  the  x>ayee.  The  objection 
is  that  it  does  not  appear  that  she  held  this  note  when  tiie  bill 
was  filed,  but  we  are  of  opinion  that  she  must  be  regarded  as 
the  owner  at  that  time  until  the  contrary  appears.  She  is  de- 
scribed in  the  bill  as  a  creditor,  and  at  the  proper  time  for  prov- 
ing her  case  she  filed  and  proved  this  note  under  the  commission. 
[t  does  not  appear  when  Goldsmith  indorsed  it,  but  the  infer* 
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enoe  is  that  it  was  indorsed,  if  not  on  the  daj  of  its  date,  at 
least  before  its  maturity:  Pinkerton  v.  Bailey,  8  Wend.  600; 
Afidersan  v.  Weston,  37  Eng.  Com.  L.  388;  Burchnyer  v.  WkUe- 
ford,  6  Gill,  1. 

The  decision  of  the  question  of  fraud  depends  on  the  bill, 
answer,  and  proofs.  We  might  rather  saj  on  the  proofs,  as  we 
do  not  attach  much  consequence  to  the  answer.  The  evidence 
on  the  part  of  the  creditors  was  assailed  as  general,  contra- 
dictory, and  unworthy  of  credit.  This  affirmation,  we  think, 
was  more  justly  applied  to  .the  answer,  for  the  contradictions 
are  striking  and  irreconcilable,  while  the  gross  carelessness  and 
want  of  system  and  precaution  in  large  money  transactions, 
which,  according  to  the  answer,  appear  to  have  signalized  the 
defendant's  habits  of  business,  are  calculated  to  impair  the 
weight  which  an  answer  should  have  when  furnishing  no  reason 
to  suspect  unfairness  in  the  transactions  of  which  it  speaks. 
Concurring  with  the  chancellor  in  what  he  has  said  respecting 
the  case  as  disclosed  by  the  answer,  we  proceed  to  consider  the 
proofs;  and  first,  the  admissibility  of  the  declaration  of  Osborne, 
as  proved  by  Spurrier  and  McOee. 

Tt  is  a  general  and  veiy  salutary  rule  of  evidence  that  a  party 
will  not  be  permitted  by  his  own  declarations  to  defeat  a  prior 
deed;  but  it  is  also  well  settled,  that  in  some  cases  the  declara- 
tions and  admissions  of  a  grantor  will  be  received  where  the  effeci 
may  be  to  impair  the  title  of  persons  claiming  under  him :  Dorset^ 
V.  Dorsey,  8  Har.  &  J.  410  [6  Am.  Dec.  606];  Walls  v.  Hemsley, 
4  Id.  243;  1  Greenl.  Ev.,  sees.  189, 190.  Another  principle  ia, 
that  all  such  facts  as  have  not  been  admitted  by  the  pariy  against 
whom  they  are  oflfered,  or  by  some  one  under  whom  he  claims, 
ought  to  be  proved  under  solemn  sanctions  by  persons  having 
knowledge  of  the  facts;  but  to  this  certain  exceptions  have  alsa 
been  recognized,  some  from  veiy  early  times,  on  the  ground  of 
necessity  or  inconvenience;  and  among  these  is  proof  of  the 
quality  and  intention  of  acts  by  evidence  of  declarations  accom- 
panying, or  so  nearly  connected  with  them  in  point  of  time  aa 
will  serve  to  explain  their  true  character  and  purpose.  We  are 
informed  by  Professor  Qreonleaf  that  it  is  veiy  difficult  to  bring 
this  class  of  cases  within  the  limits  of  a  particular  description: 
1  Greenl.  Ev. ,  sec.  108.  The  points  of  attention  are,  whether  the 
circumstances  and  declarations  are  contemporaneous  with  the 
main  fact,  and  whether  they  are  so  connected  with  it  as  to  illus- 
trate its  character.  Where  a  party  does  an  act  material  to  be 
understood,  his  declarations  expressive  of  the  character,  motive. 
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or  object  of  it  are  regarded  as  "  verbal  acts  indicating  a  present 
purpose  and  intention. ''  Their  admissibility  is-  to  be  determined 
according  to  the  decree  of  their  relation  to  the  principal  subject- 
matter  of  dispute,  in  the  exercise  of  a  sound  discretion  bj  the 
court.  The  cases  will  show  that  thej  need  not  take  place  im- 
mediately with  the  occurrence  of  the  act,  but  may  be  before  and 
sometimes  after,  proyided  they  be  calculated  to  unfold  the  nature 
and  qualily  of  the  facts  they  are  intended  to  explain,  and  so  to 
harmonize  with  them  as  to  constitute  one  transaction:  1  GhreenL 
Ey.,  sees.  108-110;  Broom's  Maxims,  442;  Mayor  of  CoLch/ester 
V.  Brooke,  7  Ad.  &  El.  884;  Kolb  y.  Whiiely,  8  Gill  &  J.  188; 
Gro88  V.  Black,  9  Id.  210;  Burchmyer  v.  WkUeford,  6  Gill.  1; 
Gamer  y.  Smiih,  7  Id.  1;  MOer  y.  SUde,  8  Id.  141;  Handy  y. 
Johnson,  5  Md.  450. 

This  doctrine  has  been  applied  in  cases  like  this,  in  which  the 
object  was  to  yacate  deeds  at  the  instance  of  creditors.  Merrill 
y.  Meachum,  6  Day,  841,  cited  1^  the  chancellor,  is  clearly  in 
point,  where  the  declarations  of  the  grantor,  **  tending  to  show 
that  the  deed  was  executed  for  the  purpose  of  securing  the  land 
against  the  attachments  of  his  creditors,''  were  admitted.  But 
the  correctness  of  the  principle  had  been  questioned,  if  not  de- 
nied, in  Beach  y.  CaOin,  4  Id.  284  [4  Am.  Dec.  221].  The  case 
of  Barrett  y.  French,  1  Oonn.  854  [6  Am.  Dec.  241],  relied  on 
by  the  defendant,  is  not  like  the  present.  It  does  not  appear 
that  the  declarations  of  the  grantor  were  offered  in  eyidence  aa 
part  of  the  res  gesUs. 

In  Harshaw  y.  Moore,  12  Ired.  247,  where  a  deed  was  im* 
peached  for  fraud  as  against  creditors,  the  declarations  of  the 
grantor,  immediately  before  and  in  contemplation  of  the  act, 
were  receiyed  to  show  his  object  in  doing  it,  as  strong  eyidence 
beiMing  upon  the  yexy  point  in  issue  against  the  party  claiming 
under  him.    See  also  Ford  y.  EOaoU,  4  Exch.  78. 

Oases  like  the  present  haye  also  occurred  in  Maryland,  in 
which  the  declarations  of  the  grantor  were  introduced  to  im- 
peach the  deeds:  DuvaU  y.  Waters,  1  Bland,  588  [18  Am.  Dec. 
850];  Birdy  y.  Statey,  5  Gill  &  J.  432  [25  Am.  Dec.  303];  Strike 
y.  MsDonald,  2  Har.  &  G.  206.  In  the  latter  case,  one  of  the 
grantors  was  also  examined  for  that  purpose.  The  court  of  ap- 
peals did  not  pass  upon  the  question,  although  the  point  was 
made.  Howeyer,  the  chancellor,  in  DuvaU  y.  Waters,  supra, 
appears  to  haye  relied  on  the  grantor's  declarations  as  eyidence 
of  the  alleged  fraud. 

But  there  is  a  class  of  decisions  in  England,  as  w^  as  here, 
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BO  analogous  that  it  seems  to  us  they  should  be  govemed  l^  the 
same  rules  of  evidence.  We  allude  to  cases  in  bankruptcy  and 
those  arising  under  our  insolvent  laws,  in  which  deeds  and 
transfers  of  property  have  been  held  to  be  good  or  bad,  accord* 
ing  to  the  intent  of  the  party  in  making  them.  In  both  these 
classes  of  cases,  the  quality  of  the  act  depends  upon  the  same 
principle.  "  In  questions  respecting  acts  of  bankruptcy,  the  in- 
tention is  almost  always  the  vexy  point  in  issue,  and  this  is  com- 
monly to  be  collected  from  the  conversations  importing  the 
existence  of  those  apprehensions  which  give  a  character  and 
quality  to  the  concomitant  actions:''  2  Evans'  Pothier,  247, 
Appendix  No.  16,  sec.  11;  1  Phill.  Ev.,  tit.  Hearsay;  KM  v. 
Whiiely,  8  OiU  &  J.  188.  In  Baieman  v.  BaOey,  5  T.  B.  512,  li 
declaration  of  the  debtor  made  the  day  after  the  act  was  held 
admissible;  and  the  established  doctrine  in  England  now  is, 
that  the  court  will,  in  each  case,  consider  whether  the  declara- 
tion proposed  to  be  received  does  or  does  not  come  within  a 
reasonable  time  of  the  disputed  act.  As,  if  the  question  arise 
whether  a  security  were  given  by  way  of  fraudulent  preference, 
the  material  inquiry  will  be,  what  was  the  situation,  conduct, 
and  language  of  the  bankrupt  with  reference  to  the  whole  trans- 
action: Broom's  Maxims,  441;  Ridley  v.  Cfyde^  9  Bing.  352, 
855;  and  this  doctrine  is  fully  recognized  in  Kolb  v.  WkUdy^ 
supra,  as  applicable  to  cases  under  the  insolvent  laws.  There 
certain  entries  in  the  books  of  the  insolvents,  and  the  decla- 
rations of  one  of  the  firm  made  a  few  days  before  the  property 
was  delivered  to  the  appellant,  were  received  to  show  that  at 
the  time  of  the  transfer  the  parties  contemplated  becoming  in- 
solvent debtors. 

The  rule  stated  is,  that  *^  where  it  is  necessary  in  the  course 
of  a  cause  to  inquire  into  the  nature  of  a  particular  act,  and  the 
intention  of  the  persons  who  did  the  act,  proof  of  what  the  per- 
son said  at  the  time  of  doing  it  is  admissible  evidence  for  the 
purpose  of  showing  its  true  character."  And  "in  general, 
where  the  evidence  is  offered  as  a  mere  fact  which  is  connected 
with  the  matter  in  dispute,  and  not  with  a  view  to  affect  the 
party  otherwise  than  as  the  actual  existence  of  the  fact  affects 
the  nature  of  the  transaction  itself,  then,  although  it  was  a 
transaction  between  others,  yet  as  a  mere  fact  and  part  of  the 
res  gestcB,  it  is  evidence."  We  do  not  understand  the  court  as 
having  admitted  the  evidence,  as  might  be  inferred  from  the  last 
clause  of  the  opinion,  because  there  was  no  reason  for  suppos- 
ing that  the  insolvent  had  made  the  declarations  under  sinister 
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motiYeB,  or  as  haying  designed  io  qualify  the  general  role  an- 
nounced; bat  rather  as  nsing  those  remarks  in  answer  to  the 
argument  of  the  appellant's  counsel.  It  is  true  that  genesallj 
the  dedarations  of  a  party  under  whom  another  daims  are  re- 
ceiYedy  when  made  against  his  own  interest  and  at  a  time  when 
he  had  no  motiye  to  misrepresent  the  truth;  but  we  apprehend 
that  the  doctrine  of  res  gesUs  is  not  govemed  by  this  principle. 
Greenleaf  states  the  general  rule^  but  he  adds:  ''No  reason  is 
perceiyed  why  every  dedaxation  accompanying  the  act  of  pos- 
session, whether  in  disparagement  of  the  dechirant's  title  or  oth- 
erwise qualifying  his  possession,  if  made  in  good  faith,  should 
not  be  reoeiyed  as  part  of  the  res  gestw;  leaving  its  effect  to  be 
goyemed  l^  other  rules  of  evidence:"  Gbeenl.  Ev.,  sec.  109. 
Indeed,  sudh  declarations  are  admissible  in  some  cases  where 
the  party  has  a  manifest  interest  at  the  time,  as  where  an  entry 
is  made  to  take  advantage  of  a  forfeiture,  to  defeat  a  disseisin,  or 
to  foreclose  a  mortgage,  or  the  like:  Id. ,  sec.  108.  For  the  same 
reason,  in  actions  l^  bailor  against  bailee,  for  loss  by  negligence, 
the  declarations  of  the  latter  contemporaneous  with  the  loss 
were  held  to  be  admissible  in  his  favor,  to  show  the  nature  of 
the  loss:  Story  on  Bailments,  sec.  839.  The  explanations  or  ad- 
missions of  bankrupts  are  received,  no  matter  in  whose  favor 
they  may  operate  in  the  suit  in  which  they  are  offered;  but  we 
have  not  found  a  case  in  which  the  question  of  their  admissibil- 
ity vms  determined  with  reference  to  any  supposed  considerations 
of  interest  of  the  debtor  at  the  time  of  making  them.  If  they 
may  fairly  be  regarded  as  resulting  from  the  contemporary  mo- 
tives  acting  on  his  mind  and  influencing  his  conduct,  they  may 
be  received:  2  Evans'  Pothier,  248. 

Several  cases  have  occurred  in  this  court  under  the  insolvent 
laws.  It  appears  by  the  record  in  Ihdaney  v.  Hoffman,  7  Gill  & 
J.  170  [28  Am.  Dec.  207],  that  one  of  the  insolvents  was  exam- 
ined, and  his  declarations  were  also  offered  in  evidence  to  show 
that  the  assignment  was  fraudulent  in  view  of  these  laws,  and 
the  case  was  decided  on  this  proof.  In  Eickley  v.  Farmer8\  and 
Merchanit^  Bank,  5  Id.  377,  and  in  Davis  v.  BeaJOy,  9  Gill,  211, 
the  grantors  were  examined;  and  in  Powles  v.  DiUy,  Id.  229,  the 
conversations  and  declarations  of  the  debtor  were  received  to 
show  the  true  character  of  the  acts  alleged  to  be  void  as  against 
creditors.  The  court  held  that  the  declarations  and  conversa- 
tions, though  occurring  some  time  before,  were  part  of  the  res 
qesUs,  concomitant  with  the  principal  act,  and  served  to  explain 
the  motives  and  circumstances  surrounding  the  assignment 
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The  tiansfer  was  also  assailed  as  Toid  under  the  statute  of  Eli>> 
abeth. 

If ,  as  in  the  three  cases  last  cited,  the  declarations  or  eyideno» 
of  the  debtor  may  be  invoked  as  proof  of  an  honest  purpose, 
why  may  not  the  party  who  denies  the  validity  of  the  act  resort 
to  the  same  source  for  evidence  of  his  intent,  when  the  act  is  done 
with  an  Ulegal  purpose  ?  The  rule  being  thatwherever  the  nature- 
and  quality  of  the  act  depend  on  the  intent  of  the  parties,  contem- 
poraneous statements  may  be  taken  to  show  the  intent,  there  ap- 
pears to  be  no  stronger  reason  for  receiving  such  evidence  in  one 
case  than  in  the  other. 

The  same  doctrine  has  been  applied  to  assignments  under  the 
act  of  1829,  chapter  61.  In  Oravaford  v.  Brooke,  4  Gill,  213,  the 
assignor  of  a  chose  in  action  was  called  by  the  defendant  in  an 
action  by  the  assignees  to  show  that  he  had  made  the  assign- 
ment for  the  purpose  of  qualifying  himself  as  a  witness  to  estab* 
lish  the  claim ,  and  to  take  it  without  the  statute  of  limitations, 
by  proving  a  promise  on  the  part  of  the  debtor  within  three 
years.  His  testimony  was  admitted,  because  an  assignment  so 
made  could  not  be  regarded  as  bona  Jlde  within  the  meaning  of 
the  act  of  1829,  and  was  liable  to  be  assailed  on  the  ground  of 
the  fraudulent  character  of  the  transaction,  and  that  the  assignor 
was  a  competent  witness  to  discover  the  motives  that  governed 
him  in  making  the  transfer. 

Under  the  statute  of  Elizabeth,  the  insolvent  laws,  and  the 
act  of  1829,  chapter  61,  tnmsfers  of  property  or  ohoses  in  action 
are  void  or  not  according  to  the  intent  of  the  parties,  in  view  of 
their  provisions  respectively.  If  the  grantor  or  assignor  may  be 
called  or  his  declarations  given  in  evidence  to  impeach  his  own 
act,  in  cases  within  these  acts  of  assembly,  there  is  not  perceived 
any  reason  for  excluding  them  when  offered  to  ascertain  his 
motive  in  a  transaction  denounced  as  fraudulent  under  the  stat- 
ute. 

The  doctrine  that ''  in  questions  of  fraud  or  bona  Jides  an  ade- 
quate judgment  can  in  general  only  be  formed  hj  having  a  per- 
fect view  of  the  whole  transaction,  which  of  course  includes  the 
conversation  which  forms  a  part  of  it,  and  according  to  the 
phrase  usually  applied  to  this  subject,  the  language  which  is 
used  on  any  occasion  forms  a  part  of  the  res  gesUs"  2  Evans' 
Pothier,  247,  equally  applies  to  this  as  any  other  case  of 
fraud;  and  upon  the  authorities,  as  well  as  analogies  of  the  law, 
we  feel  warranted  in  receiving  the  declarations  of  Osborne^ 
made  before  the  execution  of  this  deed,  as  given  in  evidence. 
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It  was  aigaed  that  there  is  danger  in  admitting  such  proofs 
because  of  tiie  temptations  it  holds  out  to  grantors  to  arm  them- 
selYes  in  adyance  with  testimon j,  by  mating  such  declarations 
as  will  defeat  their  own  act.  All  rules  of  eyidence  are  liable  to 
abuse,  and  not  unfrequently  fail  to  accomplish  their  real  object, 
the  ascertainment  of  the  truth.  The  objection,  however,  can 
not  apply  here.  It  must  be  observed  that  in  cases  like  the  pres- 
ent the  grantor  is  bound  by  the  deed,  and  has  no  interest  in 
Betting  it  aside.  What  does  not  go  to  the  creditors  remains  in 
the  grantee.  The  declarations  or  explanations  made  at  the  time 
of  the  act  can  not  avail  the  grantor  in  any  controversy  between 
him  and  his  grantee  involving  the  title.  As  between  them,  the 
deed  is  conclusive,  except  it  be  different  in  terms  from  that 
which  the  parties  intended  it  should  be.  In  which  cases  relief 
is  granted  on  the  groimd  of  accident,  mistake,  or  fraud.  But 
as  to  strangers  assailing  the  deed,  the  principle  is  different: 
Crawford  v.  Brooke,  4  Gill,  220.  This  case  is  not  varied  hj  Os- 
borne's statement  of  an  agreement  on  the  part  of  the  defendant 
to  execute  a  writing  for  the  reconveyance  of  the  property.  If 
this  was  really  so,  the  fraud  is  established.  On  the  other  hand, 
we  can  not  assume  that  the  sale  was  bona  Jide  on  the  part  of 
Goldsmith,  and  that  she  made  the  declarations  for  the  purpose 
of  fabricating  testimony  for  the  recovery  of  the  property,  without 
ascribing  to  her  a  degree  of  ignorance  that  the  law  does  not 
impute  to  any  one,  for  she  knew,  in  legal  contemplation,  that  her 
own  statement  that  such  an  agreement  existed  could  not  have 
that  effect.  In  addition  to  this,  the  declarations,  when  ad- 
mitted, do  not  per  se  establish  the  fraud  as  against  the  grantee. 
They  are  only  part  of  the  case  to  be  considoi^d  in  connection 
with  the  rest,  and  to  be  governed  as  to  their  effect  by  other 
rules  of  evidence.  Fraud  shrouds  itself  in  mystery.  Parties 
may  seek  to  protect  themselves  by  various  subterfuges  and  pre- 
tenses which  it  is  impossible  to  detect  and  expose  by  direct  evi- 
dence, though  when  all  the  circumstances  are  combined  and 
considered  together,  they  may  be  such  as  to  show  that  both 
liarties  to  the  deed  were  influenced  by  the  same  iUegal  purpose. 
Upon  a  careful  consideration  "  of  all  the  facts  and  drcumstanoes 
of  the  case,  and  drawing  such  inferences  as  a  jury  might  reason- 
ably make,"  Bird;/  v.  Statey,  6  Gill  &  J.  460  [25  Am.  Dec.  803], 
we  think  there  can  not  be  a  well-founded  doubt  that  the  parties 
to  this  deed  designed  to  hinder  and  delay  the  creditors  of  the 
grantor.  Independently  of  the  suspicion  that  surrounded  the 
dealings  between  them,  as  disclosed  by  the  answer  itself,  the  evi* 
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dence  shows  that  Osbome  was  under  great  apprehensions  lest 
her  creditors  would  press  for  settlements  and  take  her  property; 
and  that  this  fear  was  excited  by  Qoldsmith;  and  that  he  ad- 
Tised  the  transfer  to  him  as  the  only  means  of  saTing  her  prop- 
erty. He  informed  Spurrier  that  she  would  call  and  give 
directions  about  a  deed,  and  her  declarations  made  at  that  time, 
when  the  fraud  was  in  course  of  being  perpetrated,  Cross  y. 
Black,  9  Gill  &  J.  211,  show  that  this  was  her  understanding 
of  the  transaction.  We  can  not  exclude  the  testimony  of  these 
witnesses.  Spurrier  is  not  impeached,  nor  is  McGee's  veraciiy 
directly  assailed.  Some  portions  of  her  evidence  may  be  incon- 
sistent with  other  portions,  but  the  whole  is  not  to  be  rejected 
on  this  account  alone. 

In  nanating  transactions  long  passed,  the  memory  of  a  witness 
may  be  at  fault  as  to  some  particulars  and  be  correct  as  to 
others,  and  especially  where  they  were  such  as  the  witness  had 
no  reason  to  suppose  he  would  be  called  upon  to  explain  after- 
wards. She  had  no  interest  in  misstating  the  transactions  be- 
tween Osbome  and  Goldsmith,  nor  any  motive,  as  far  as  we  can 
discover,  for  testifying  on  one  side  rather  than  on  the  other.  In 
the  main  points  of  the  case,  bearing  on  the  question  of  fraud, 
she  is  corroborated  by  other  proof  in  the  record.  It  is  urged 
that  she  should  be  discredited  because  she  states  the  deed  to 
have  been  executed  in  January,  1841,  when  it  bears  date  in  Feb- 
ruary, 1841.  But  she  does  not  state  this  positively;  she  ex- 
presses her  belief  of  the  time,  and  though  in  error  as  to  the 
date  of  the  transaction  she  may  remember  that  it  occurred,  and 
recoUect  the  principal  facts  connected  with  it  The  question  is 
whether  the  circumstances  stated  by  her  took  place  with  this 
particular  instrument. 

The  interrogatories  on  both  sides  and  her  answers  relate  to 
the  deed  of  1844.  She  speaks  of  declarations  and  acts  of  the 
parties  in  connection  with  a  deed  executed  when  certain  cred- 
itors (the  complainants  among  them)  were  demanding  payment 
of  their  claims.  It  so  happens  that  these  complainants  were 
creditors  in  1844,  and  not  in  1841  or  1842,  when  the  other  deeds 
were  executed;  and  this  is  shown,  not  by  this  witness,  but  by 
their  causes  of  action.  The  identity  of  this  instrument  as  the 
one  referred  to  by  her  is  also  sustained  by  its  relation  in  point 
of  time  to  the  declarations  of  Osbome  as  proved  by  Spurrier, 
and  to  the  period  of  her  removal  to  New  York,  which  occurred 
in  the  year  1844.  It  may  be  that  the  defendant  paid  his  money 
3Ui  a  consideration  for  this  deed;  but  we  can  not  believe,  from 
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the  whole  case,  that  it  was  a  bona  fide  purchase,  and  not  de- 
signed to  defraud  the  creditors  of  the  grantor.  If  it  was  actual 
and  bona  fide,  and  Goldsmith  can  not  explain  the  transaction  in 
the  fdce  of  the  eyidence  o£fered  bjr  the  creditors,  it  was  his  en*or 
if  not  fault  to  have  carried  on  for  a  number  of  years  large  deal- 
ings with  an  illiterate  woman,  without  the  guards  and  precau- 
tions generally  observed  in  business  with  such  persons,  as  well 
for  his  own  protection  as  hera.  XJi>on  the  whole  case,  we  think 
the  decree  of  the  chancellor  was  correct  and  must  be  aflSrmed 
on  both  appeals,  and  that  the  case  should  be  sent  to  the  cirouit 
court  of  Baltimore  city  to  cany  the  same  into  eflfect. 
Decree  affirmed  and  cause  remanded. 


EooLBnov,  J.,  dissented  in  part,  and  deliTered  the  following 
opinion:  The  deed  of  the  fourteenth  of  July,  1841,  is  not  now 
in  controversy.  I  concur  with  the  chancellor  in  his  views 
respecting  the  mortgage  deed  dated  the  fifth  of  November,  1842, 
and  the  decree  passed  hy  Baltimore  county  court  for  a  sale  of 
the  mortgaged  property,  and  therefore  unite  with  my  brethren 
in  affirming  so  much  of  the  chancellor's  decree  as  dismisses  the 
bill  without  prejudice,  in  regard  to  the  deed  of  1841  and  the 
mortgage  of  1842.  But  I  do  not  concur  with  the  majority  of 
this  court  in  the  pvopriety  of  affirming  that  portion  of  the 
decree  which  vacates  the  deed  beazing  date  the  twenty-first  of 
October,  1844. 


Statukb  of  liiMRAsnxn  n  Bab  to  Imfejed  bov  hot  to  BzniHi  Tnrsnit 
Shelby  V.  i9Mfiy,  5  Am.  Deo.  686;  flztended  note  to  Deamehe  v.  StrnUer,  8 
Id.  401;  JBdward9  v.  Um^MnUy,  80  Id.  170;  Ha^nU  v.  iJott't  JDe'r,  42  Id. 
427;  Dew  v.  JewO,  45  Id.  871;  LeaamgUm  efc.  B.  B.  Co,  v.  BMgeM^  46  Id. 
088;  Oonyert  v.  Kenans 48  Id.226;  CcmmommaUh  r.MoUz,  61  Id.4ee;  TVirle- 
ton  V.  OoUUkwUk^§  Eein,  68  Id.  296^  and  notes  to  nme,  in  addition  to  the 
one  cited.  That  etatate  of  limitatloiMi  doea  not  a{^y  to  tniafc%  aeo  App  ▼• 
Drekbaeh,  21  Id.  447. 

Gasis  or  Fraud  abb  wixedt  Statutb  ov  iJHRAXioire:  Skdbf  r.Skdbift 
6  Am.  Dea  686;  WaUaee  ▼.  Ih^ffiM^  7  Id.  660;  Kome  v.  Bhodgood,  11  Id. 
417;  /Vtiflie  ▼.  Keimy,  12  Id.  867,  and  ezbanstiTe  note;  Fhimeif  v.  Cfoehnm, 
V  Id.  460;  Ferris  v.  ffendermm,  51  Id.  580,  and  note  thereto;  nrmoer  ▼. 
Cbrefon,  58  Id.  660,  and  other  notea  to  aame.  CknUra:  App  r,  DrtUbaek,  21 
Id.  447. 

iHIMIBSIIfBHT  WIXBOUT  DaTB  IS  PbISUIIBD  TO  HATS  BBDf  ICaDB  BBPOBl 

llATUB]TrorNoTB:iJtcldUiwT..roii^47Ani.I)eo.65e;  CfoUmmy.Averitt^ 
sold.  680;  Mobiep  t. i2^  56  Id. 488,  and  notea  thereto. 

As  TO  WHBI  DSOLABATIOIIB  OF  GbAHTOB  OOXOnunBO  FRAUDUUDfT  GoV- 

VBTABOB  ABB  Atoubbiblb,  800  Beoch  T.  Cotiiit,  4  Am,  Dec.  221;  BarrtU  ▼. 
Fraieh,  6  Id.  241;  BdehaH  y.  OaakUor,  Id.  402;  Bridge  ▼.  Eggleeton,  7  Id. 
W;  Deraeif  ▼.  Zhrwey,  6  Uk  506,  and  note  citing  the  principal  caae;  Onidrp 
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▼.  Chiwt,  14  Id.  103,  and  note;  (hgood  ▼.  IfanhaUan  Co.,  15  Id.  304;  Ifarim 
▼.  Beeoea^  Id.  154;  Ohesa  r.Ohe$a,  21  Id.  350;  Foster  v.  ffaU,  22  Id.  400;  note 
to  fettj&oiie  V.  PMp9,  35  Id.  02;  Carpmler  ▼.  HoUitCer,  37  Id.  612;  rema^ 
y.  i^Doiw,  40  Id.  104;  Padgett  v.  Lcnorence,  Id.  282;  extended  note  to  Horiom 
y.  Smith,  42  Id.  628;  iSicUte  v.  Dixon,  44  Id.  207;  Bird  Y.SnUth,  34  Id. 483| 
note  to  Stovall  v.  /arm«r«'  oMd  MerchanU'Bank,  47  Id.  00;  DarUng  ▼.  ^fyonl, 
52  Id.  162;  Orwmp  v.  CT.  ^.  Mining  Co,,  56  Id.  116;  BaUon  v.  ^otMm,  58  Id. 
004,  and  notes  to  same,  in  addition  to  thoee  cited. 

PoaSBSSION  BT  GrANTBB  UNDBR  FrAUDUUENT  Ck>KySTANOB  AOQUIBBS  No 
TiTLB  AGAINST  GrANTOB's  CbBDITOBS,   HOWBVBB  LoBG  CoKTIMVBD  It  MAT 

BB:  Beach  ▼.  CaOin,  4  Am.  Dec.  221;  Beiehari  ▼.  OaeUUcr,  6  Id.  402,  and 

notes  thereto. 

DaOLABATIONS  OV  PaBT7,  WhIOH  ABB  DiSOBEDITBD  IN  HIS  OwN  An- 
BWBR,  ABB  NOT  BnTITLBD    TO  AnT  WbIOBT  IN    DeTEBICDIATION  OW   CaBB: 

Jones  V.  HardetHy^  32  Am.  Dec.  130,  and  notes  thereto. 

Ck>NDU€T  ov  Pabtibs  TO  Fbaudolent  Salb  or  Land,  before  and  after 
as  well  as  at  the  time  of  sale,  may  be  inquired  into  for  the  pupose  of  ascer- 
taining whether  or  not  each  sale  was  bona  fide:  BeeU  v.  Knight,  10  Am,  Deo. 
184. 

Thb  fbinoipaXi  gasb  WA8.JkFPB0YBD  in  WHUome  ▼•  Bamie,  11  Md.  198% 
and  lelied  npon  in  Bonlden  ▼.  Lanahan,  20  Id.  211;  and  died  in  JBoftinorv 
a  P.  B.  B.  Co.  y.  SeweB,  35  Id.  255. 
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[6  UjkMnjkMD^  418.] 

HUBBAND^i  DbOLA&ATIONS  TO  THIBD  PbBSONS,  WITHODT  BIS  WlTB^ 

BNGB,  AND  NOT  PaBT  OT  BbS    GbSTJB,  ABB   iNADlOaSIBLB   A0AIN8T  KU 

GiBBDiTOBS  to  establish  a  specific  equitable  lien  in  wife's  favor  upon  por- 
tions of  his  Isnd  which  he  agreed  to  give  her,  if  she  woold  unite  with 
him  in  a  sale  of  lands  owned  by  her  before  marriage,  and  sold  for  tiio 
purpose  of  paying  his  debts. 

Sbttino  up  or  Sbobbt  Equitibs  bbtwbbn  Husband  and  Wifb,  in  Dnuor 
Opposition  to  Spibit  and  Dbsion  op  RBonmT  Laws,  can  not  be 
established  by  proof  of  husband's  declarations,  not  made  in  wife's 
presence,  or  forming  a  part  of  the  ree  geetce,  in  order  to  sustain  wife's 
claim  to  a  specific  equitable  lien  in  opposition  to  creditors  throo|^  the 
agency  of  such  declarations  made  during  coverture. 

Bquitt  will  Bnpobob  Contbaot  bbtwbbn  Husband  and  Wotb,  where  he 
agrees  to  transfer  property  to  his  wife  for  a  bona  fide  and  valuable  oon- 
sideration  coming  from  her. 

XviDBNCB  Fahjno  to  Establish  Contbaot  bbtwbbn  Husband  and  Worn 
may,  however,  show  circumstances  justifying  a  court  of  equity  m  de- 
creeing compensation  to  extent  of  purchase  money  paid  and  value  oi 
lasting  improvements,  where  husband  agrees  to  give  his  wife  an  eqaiv- 
alent  for  her  property  which  she  unites  with  him  in  selling  for  the  pay- 
ment of  his  debts. 

ADMiSBioNa  oB  Dbciaiutions  in  Fatob  op  Qbb's  Claim  nail  ba  nosived 
if  those  adverse  to  his  daim  an  admitted. 
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Thmbm  n  Ko  SiATun  of  Limztations  to  Bak  Wiwr'b  Equitabli  Claim 
AGAXMBT  Hnt  HusBAVD  whioh  she  can  not  enforoe  agMinst  him  daring 
hit  life  in  a  ooort  of  law,  and  equity  will  not  allow  lev  than  twenty 
yean  to  tiar  it  npon  the  luleae  to  lapee  of  time. 

WiVB  n  NOT  Qmurr  or  Osoas  Lacoib  nr  FmoBmaoraQ  hie  Biobtb,  or  of 
imreaionaUe  aoqnleaoenoe  in  tbe  aMertion  of  adTerM  rights,  in  deolin* 
ing  to  promptly  toe  her  hnaband  to  enforoe  her  equitable  olaima  againit 
him. 

HvsBAiiD  DUBiNo  HD  Lm  n  Bhtitjlkd  to  RniTB,  IssiTXBy  AND  Pbofitb  Of 
HD  Wife's  Bbtatn. 

WiFN  OAN  Claim  Comfihbation  Onlt  fob  Valun  of  Land  with  iRTiBan 
FBOM  HKB  HuflEBANi>*8  death  where  he  haeagreed  to  give  her  an  equivalent 
for  her  land  whioh  the  united  with  lum  in  eelling  for  the  payment  of  his 
debts.    To  that  extent  she  will  be  regarded  as  a  general  creditor  of  the 


AmAL  from  fhe  eqnily  side  of  the  oirciiit  court  for  Prince 
Cleorges  county.  Bobert  W.  Bowie  died  in  Jannaiy,  1848,  and 
this  bill  was  filed,  in  the  sommer  of  1848,  for  the  sale  of  his 
real  estate  to  pay  his  debts.  His  widow,  Mrs.  Bowie,  the  ap- 
pellant, was  made  a  defendant  to  the  bill.  In  December,  1848, 
she  filed  her  answer  setting  up  a  claim  to  a  portion  of  said  real 
estate,  which  was  rejected  by  the  court  below,  and  from  that 
decision  she  appealed.    The  other  facts  are  stated  in  the  opinion. 

Ihomas  O.  JhraU  and  nomas  8.  Alexander,  for  the  appellant. 

John  M.  8.  Causin  and  C.  C.  Mdgruder,  for  the  appellees. 

By  Oourt,  Eoglbston,  J.  The  claim  against  the  estate  of 
Bobert  W.  Bowie,  deceased,  by  his  widow,  Oatharine  Bowie,  as 
a  creditor,  has  been  rejected  hj  the  decision  of  the  circuit  court 
for  Prince  Georges  county,  and  from  that  decision  this  appeal 
is  taken.  Mrs.  Bowie's  claim  is  set  out  in  her  answer,  in  which 
she  alleges  that  at  the  time  of  her  marriage  she  was  possessed 
of  a  Taluable  tract  of  land  in  her  own  right,  which  she  inherited 
from  her  father.  That  some  years  after  the  marriage,  her  hus- 
band, being  largely  indebted,  frequently  importuned  her  to 
consent  to  a  sale  of  her  land  for  the  payment  of  his  debts,  which 
she  refused  to  do  until  he  solemnly  promised  and  agreed  that 
he  would  conyey  to  her  other  real  estate  of  equal  value  with 
hers;  that  he  designated  the  land  held  by  him,  called  Con- 
nick's  fiirm,  as  the  land  which  he  would  convey  in  lieu  of 
hers.  The  answer  also  states  that,  overcome  by  the  importuni- 
ties of  her  husband,  and  confiding  in  his  promise  and  agree- 
ment, she  did  consent  to  join  him  in  the  sale  of  her  real  estate, 
which  was  sold  and  conveyed  accordingly;  that  the  proceeds 
^  the  sale  were  reoeived  hy  her  husband  and  applied  to  the 
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payment  of  his  debts,  but  that  be  never  conTeyed  to  her  tha 
Connick^B  farm,  or  any  other  land  in  conformily  with  hi» 
promise.  And  she  claims  that  the  agreement  of  her  husband, 
in  conseqnence  of  which  she  consented  to  sell  her  land,  consti- 
tutes an  equitable  lien  upon  the  lands  of  her  husband  to  the 
extent  of  the  value  of  her  land  so  sold  and  applied  to  the  pay- 
ment of  his  debts;  or  that  in  virtue  of  the  agreement,  she  is  en- 
titled to  have  the  Gonnick's  farm  conveyed  to  her.  She  also 
claims  dower  in  the  real  estate  of  her  husband.  On  the  tenth 
of  February,  1880,  for  the  consideration  of  nine  thousand  .dol- 
lars, Mrs.  Bowie  and  her  husband  executed  a  deed  to  Boberi 
Ghiselin  for  the  purpose  of  conveying  to  him  the  farm  or 
parcel  of  land  called  Enfield  chase,  which  descended  to  Mrs. 
Bowie  from  her  father.  To  establish  the  lien  claimed  under 
the  alleged  agreement,  the  appellant  relies  upon  the  testimony 
of  Dr.  James  Harper,  Ellen  Harper,  J.  H.  Waring,  Mary  Leon- 
ard, and  Mary  Ohiselin.  Dr.  Harper  speaks  of  conversations 
between  himself  and  Mr.  Bowie  for  some  two  or  three  years  be- 
fore the  sale  of  Enfield  chase,  in  which  Mr.  Bowie  said  he 
had  agreed  to  give  his  wife  Oonnick's  farm  if  she  would 
agree  to  join  with  him  in  a  sale  of  her  land.  Mr.  Bowie  was 
the  first  person  who  informed  the  witness  that  Mrs.  Bowie  had 
agreed  to  sell  Enfield  chase  upon  condition  that  he  would 
give  her  Oonnick's  farm.  The  doctor,  in  a  confidential  con- 
versation with  Mrs.  Bowie,  advised  her  not  to  sell.  Either  then 
or  at  some  other  time,  Mrs.  Bowie  informed  the  witness  that 
she  had  agreed  with  her  husband  to  sell  Enfirid  chase,  and 
he  was  to  give  her  in  lieu  of  it  Connick's  fsnn.  The  doctor 
told  her  it  was  the  worst  thing  she  ever  did. 

Ellen  Harper  testifies  that  Mr.  Bowie  made  a  proposition  to 
his  wife  to  unite  with  him  in  a  sale  of  her  land  for  his  use, 
offering  to  her  OonnicVs  farm  in  exchange,  but  that  she  did 
not  accept  the  offer.  This  offer,  the  witness  says,  was  made  fre- 
quently during  the  years  1828  and  1829.  J.  H.  Waring  says  that 
between  1882  and  1886  he  had  frequent  conversations  with  R. 
W.  Bowie,  in  which  he  promised  to  convey  to  his  wife  some  prop- 
erty in  compensation  for  Enfield  chase,  which  she  had  sold 
witii  him  for  his  use,  but  he  did  not  mention  what  particular 
property  he  would  convey.  On  other  occasions  Mr.  Bowie  said 
he  wouldnotcany  out  what  he  had  promised,  because  he  thought 
Mrs.  Bowie's  dower  in  his  estate  was  worth  more  than  he  got  by 
her. 

Maiy  Leonard's  testimony  is  that  Mr.  Bowie  made  an  offer 
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of  property  to  induce  Mrs.  Bowie  to  consent  to  the  sale  of  En- 
field chase.  The  witness  belieyes  Mrs.  Bowie  sold  Enfield 
chase  with'  the  understanding  that  she  was  to  receive  an  equiv- 
alent from  her  husband.  This  information  was  received  from 
Mrs.  Bowie,  but  the  witness  can  not  undertake  to  say  she 
over  heard  Mr.  Bowie  say  so.  Mrp.  Bowie  was  advised  by  the 
witness  not  to  part  with  her  land  unless  at  the  same  time  she 
got  an  equivalent  for  it.  After  the  deed  for  Enfield  chase 
was  ezeontedy  Mrs.  Bowie  said  her  husband  had  promised  to 
give  her  an  equivalent  for  her  land,  but  the  witness  does  not 
recollect  that  Mrs.  Bowie  told  her  what  property  in  particular 
she  vms  to  have  under  the  agreement.  Maiy  Ohiselin  states  that 
the  day  on  which  the  deed  for  Enfield  chase  vms  executed, 
Mr.  and  Mrs.  Bowie  went  in  a  carriage  to  Nottingham  for  the 
purpose  of  executing  the  deed.  The  witness  accompanied  them; 
and  on  the  road  Mr.  Bowie  promised  to  give  his  wife  something 
(witness  thinks  it  vms  land)  that  would  be  equivalent  to  the 
amount  that  Mrs.  Bowie's  land  had  been  sold  for.  Mn.  Ghiselia 
can  not  say  what  land  vms  specified  as  intended  to  be  conveyed 
in  lieu  of  Enfield  chase.  Several  times  after  the  execution  of 
the  deed  Mr.  Bowie  repeated  the  promise,  and  certainly  vrithin 
six  years  prior  to  the  examination  of  the  witness,  which  vras  <m 
flie  sixteenth  of  November,  1849. 

From  an  examination  of  the  proof,  it  vrill  readily  appear  that 
to  establish  the  claim  for  a  specific  lien  or  the  right  of  the  ap- 
pellant to  have  Oonnick's  fum  conveyed  to  her,  the  dedarations 
of  Mr.  Bowie  must  be  relied  upon;  and  such  declarations  as 
can  not  be  viewed  in  the  light  of  res  getko^  or  as  having  oc- 
curred when  the  alleged  agreement  was  made,  but  such  as  took 
phice  in  the  absence  of  the  appellant.  Indeed,  the  chief  reliance 
must  be  on  the  declarations  stated  by  Dr.  Harper.  It  is  true 
that  Ellen  Harper  proves  a;i  offer  by  Mr.  Bowie  of  Oonnick's 
farm  in  lieu  of  Enfield  chase,  but  it  was  refused.  The  witness 
speaks  of  this  offer  as  having  been  repeated  frequently  during 
the  years  1828  and  1829,  without  saying,  however,  that  it  was 
accepted.  In  the  conversations  spoken  of  by  Dr.  Harper,  Mr. 
Bowie  told  him  he  had  agreed  to  give  Mrs.  Bowie  Connick's 
&rm  if  she  would  join  him  in  the  sale  of  Enfield  chase.  And 
Mr.  Bowie  was  the  first  person  who  informed  the  doctor  that 
Mrs.  Bowie  had  agreed  to  the  sale  of  her  land  upon  condition 
of  her  receiving  Oonnick's  farm  in  lieu  of  it.  But  no  witness  er- 
cept  EUen  Harper  and  Dr.  Harper  speaks  of  any  offer,  promisee, 
or  agreement  to  convey  Connick's  farm,  or  any  other  land  or  prop* 

AM.  nso.  Vol.  LXI— 31 


822  BowDB  t;.  STOin&STBiEinc  [Maiyland. 

erty  in  partionlar.  The  deolarations  of  Mrs.  Bowie^  made  oat 
of  the  preaenoe  of  Mr.  Bowie^  have  been  brought  into  the  leo- . 
ord  as  eridenoe  in  her  fayor.  Ezoeptions  to  these^  and  also  to 
the  deolarations  of  Mr.  Bowie,  have  been  filed  by  the  appellees* 
Hers  were  not  relied  upon  in  argument,  and  it  is  unneoessaiy 
to  notice  them  further  than  to  say  they  can  not  be  used  in  sup- 
port of  her  own  claim.  In  regard  to  Mr.  Bowie's  declamtiona, 
it  is  to  be  recollected  they  are  not  introduced  as  evidence  to 
sustain  a  claim  against  his  heirs  at  law,  or  against  volunteen 
claiming  through  or  under  him^but  the  rights  of  creditors  are 
involyed.  And  the  effort  is  to  establish  the  claim  of  a  wife  to  a 
specific  equitable  lien  in  opposition  to  creditors  through  the 
instrumentaliiy  of  the  husband's  declarations,  made,  not  in  the 
wife's  presence,  not  part  and  parcel  of  the  alleged  agreement, 
but  made  to  a  third  person,  and  simply  stating  what  agreement 
had  been  made  between  himself  and  his  wife.  To  sustain  this 
claim  l^  proof  of  such  admissions  of  the  husband  during  the 
coverture  would  establish  an  exceedingly  loose  and  dangerous 
mode  of  setting  up  seoret  equities  between  husband  and  wife. 

We  have  seen  no  adjudged  case  in  which  it  has  been  done. 
And  considering  this  another  effort,  in  direct  opposition  to  the 
spirit  and  design  of  our  recording  statutes,  to  open  still  wider 
the  door  which  by  them  was  intended  to  be  closed,  and  which 
has  been  opened  quite  wide  enough,  if  not  too  wide  already,  we 
are  indisposed  to  sustain  it.  Whilst  we  feel  bound  by  the  prin* 
ciples  of  adjudged  cases,  so  far  as  to  apply  them  to  cases  strictly 
analogous,  we  are  not  inclined  so  to  construe  those  principles 
as  to  increase  the  difBculties  and  mischiefs  intended  to  be 
guarded  against  by  the  registry  laws.  By  the  act  of  1786,  chapter 
72,  section  11,  where  a  deed  has  been  executed,  the  recording 
of  which  is  made  necessary  by  law,  if  without  any  fraudulent 
design  the  party  claiming  under  it  shall  omit  having  it  put  upon 
record  according  to  law,  upon  application  to  a  court  of  equiiy, 
such  court,  when  satisfied  that  tiie  party  claiming  under  the 
deed  has  a  fair  and  equitable  claim  to  the  premises,  may  order 
the  deed  to  be  recorded;  and  when  done,  it  is  to  have,  as  against 
the  party  mating  the  deed,  his  heirs,  executors,  and  administra- 
tors, the  same  effect  and  consequences,  to  all  intents  and  pur- 
poses, as  if  the  deed  had  been  recorded  within  the  time  pre- 
scribed by  law.  But  ample  provision  is  made  for  protecting 
against  such  deed  purchasers  without  notice,  and  also  creditom 
who  may  have  trusted  the  grantor  after  the  date  of  the  deed. 
If  it  was  proper  to  afford  protection  to  creditors  under  such 


Bee.  1854.]  Bowns  v.  Stonestbeet.  828 

•circmnstanceSy  Itjt  legifilative  eBaciment,  why  ahonld  it  not  be 
right  to  allow  their  daime  to  exert  an  influenoe  in  a  case  like 
the  present  where  the  wife  is  eeeiking  to  establiah  a  epeeific  lien 
upon  the  land  of  her  husband^  not  hj  yirtae  of  a  deed  nn- 
recordedy  but  depending  for  its  sapport  upon  his  parol  declara- 
tions, made  not  even  in  her  presence,  not  to  a  third  person 
authorised  to  act  for  her  as  trustee  or  agent,  but  merely  in  con- 
▼ersations  with  her  retatiyes  or  friends?  Another  important 
•consideration  is,  that  during  the  husband's  life,  and  up  to  the 
time  of  his  decease,  so  far  as  his  creditors  had  any  possible  means 
of  judging,  he  was  the  real  and  bona  ftde  owner  of  this  Texy 
property.  He  made  efforts  to  sell  it;  and  from  the. testimony 
of  Fielder  Bowie,  it  appears  Mrs.  Bowie  was  amdous  that 
'Conniek's  Uxm  should  be  sold  for  the  payment  of  her  hus- 
band's debts.  She  requested  the  witness  to  urge  two  differ- 
ent persons  to  purchase  it.  And  in  these  conversations  with 
him,  which  ooeuned  within  a  year  prior  to  her  husband's  decease, 
«he  made  no  claim  whaterer  to  the  properly.  Entertaining 
these  views,  we  do  not  think  the  proof  sufficient  to  give  the 
appellant  a  lien  or  any  specific  claim  upon  Connick's  farm. 
Whether  she  has  a  right,  in  the  character  of  a  general  creditor 
against  the  estate  of  her  husband,  for  compensation  on  account 
of  the  sale  of  Enfield  chase,  is  a  different  question.  A  con- 
tract which  a  court  of  equiiy  can  enforce  may  be  entered  into 
by  a  husband  for  the  transfer  of  property  to  his  wife,  for  a  bona 
Jide  and  valuable  consideration  coming  from  her:  lAvingsUm  v. 
Livingston,  2  Johns.  Ch.  589;  Atherley  on  Marriage  Settlements, 
160,  161, 168,  in  27  Law  Lib.;  see  also  State  v.  Beigari,  1  Gill,  1 
(89  Am.  Dec.  628]. 

We  have  seen  that  whilst  on  the  road  to  Nottingham,  for  the 
purpose  of  executing  the  deed  for  Enfield  chase,  a  promise 
was  made,  in  the  presence  of  Mrs.  Ghiselin  by  Mr.  Bowie,  that 
he  would  give  his  wife  something  (Mrs.  Qhiselin  thinks  land) 
which  would  be  equivalent  to  the  amount  that  Mrs.  Bowie's  land 
had  been  sold  for.  Although  this  proof  may  not  be  suffidenlly 
definite  and  explicit  to  establish  such  a  contract,  in  regard  to 
what  property  the  husband  was  to  give  or  transfer  to  his  wife, 
as  would  authorize  a  court  of  eg[uity  to  decree  a  specific  per- 
formance, nevertheless  we  think  it  shows  an  agreement  which 
<sall8  for  compensation,  for  the  value  of  the  land  conveyed  by  the 
appellant  in  performance  of  her  portion  of  the  contract. 

The  circumstances  will  justify  this  species  of  relief  under  the 
{xrinciple  recognized  in  1  White  and  Tudor's  Leading  Oases  in 
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Equily,  627,  where  it  is  said:  "  When  the  specific  execution  of  a 
parol  agreement  can  not  be  decreed  in  consequence  of  ihe  uncer- 
tainly in  the  terms,  or  of  the  statute  being  relied  on,  the  court 
will,  if  there  is  no  remedj  at  law,  or  it  is  uncertain  or  embar- 
rassed, or  under  circumstances  of  special  equity,  decree  com- 
pensation to  the  extent  of  the  purchase  money  paid,  and  the 
value  of  lasting  improvements."  See  the  cases  there  cited,  and 
also  Kin^s  Heirs  v.  Thompson,  9  Pet.  218;  Shepherd  v.  Bevin,  9 
Gill,  41. 

The  claim  of  the  appellant  is  resisted  on  the  ground  that  the 
sale  of  her  land  was  not  because  of  an  anticipated  and  under- 
stood consideration  to  be  paid  to  her  hj  her  husband,  but  was 
owing  entirely  to  his  importunities.  There  is  no  proof  to  sus- 
tain this  view,  unless  it  is  to  be  found  in  the  answer  and  dedaia- 
tions  of  the  appellant.  It  will  be  seen,  however,  that  in  the 
answer,  and  in  her  conversations  with  the  several  witnesaea, 
whenever  she  speaks  of  the  importunities  of  Mr.  Bowie,  and  her 
consenting  to  the  sale,  she  invariably  either  says  he  promised  to 
give  or  was  to  give  her  Oonnick's  farm  or  some  equivalent.  If 
her  admissions  or  declarations  are  to  be  used  for  a  purpose 
adverse  to  her  claim,  those  made  at  the  same  time  which  are  in 
her  favor  must  be  also  received.  And  looking  at  the  case  in  this 
view,  we  see  no  sufficient  reason  for  supposing  Mrs.  Bowie  con- 
sented to  the  sale  of  her  land,  merely  because  she  was  urged  and 
importuned  to  do  so,  and  not  in  consideration  of  the  promise  by 
her  husband  that  she  should  have  an  equivalent.  The  appellees 
also  insist  upon  limitation  or  lapse  of  time  as  a  bar  to  the  claim. 

The  wife's  claim  being  purely  an  equitable  one,  which  she 
could  not  enforce  against  her  husband  during  his  life  in  a  court 
of  law,  there  is  no  statute  of  limitations  which  can  operate  as  a 
positive  bar.  Nor  do  we  think  the  appellant's  right  can  be  de- 
feated, under  the  rules  by  which  courts  of  equity  are  governed 
in  relation  to  lapse  of  time  or  the  staleness  of  claims.  Less  than 
twenly  years,  at  all  events,  should  not  be  sufficient  under  the 
circumstances  of  this  case.  To  say  that  because  a  wife  does  p'^t 
institute  proceedings  promptly  against  her  husband  to  enforce 
against  him  her  equitable  claim,  she  is  to  be  considered  as  guilty 
of  such  gross  laches  in  prosecuting  her  rights,  or  of  such  long 
and  unreasonable  acquiescence  in  the  assertion  of  adverse  rights, 
that  equity  will  refuse  to  interfere  in  her  behalf,  is  to  establish 
a  principle  but  little  calculated  to  preserve  the  peace  and  har- 
mony which  should  exist  between  husband  and  wife.  What  is 
said  in  1  Stoiy's  Eq.  Jur.,  sec.  1620,  in  regard  to  the  effect  of 
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lapee  of  time  or  the  ataleness  of  cUums  in  a  court  of  eqtdfy,  we 
do  not  think  is  properly  applicable  to  sach  a  case  as  this.  A 
wife  declining  to  sue  her  husband  can  not,  with  propriety,  be 
said  to  be  guilty  of  gross  laches  in  prosecuting  her  rights,  or 
of  unreasonable  acquiescence  in  the  assertion  of  adverse  rights. 
In  Dugan  v.  GiUings,  3  Gill,  161-164  [43  Am.  Dec.  306],  it 
was  insisted  that  by  the  lapse  of  more  than  three  years  the  claim 
for  rents  was  barred;  but  this  defense  was  not  sustained,  be- 
cause the  claim  was  purely  an  equitable  one,  and  could  not  be 
enforced  at  law.  On  page  164  the  court  say: ''  But  we  place  our 
opinion  on  the  ground  that  as  the  biU  was  instituted  by  the 
appellees  within  less  than  twenty  years  from  the  period  at 
which  their  right  of  action  accrued,  and  as  their  claim  for  an 
account  and  payment  of  the  rents  was  incidental  to  and  con- 
sequent upon  their  assertion  of  title  to  the  property,  they  are 
not  barred  by  either  limitations  or  laches."  Whateyer  may  be 
the  rule  elsewhere,  we  think  the  decision  in  Dugan  t.  Oitiings, 
iupra,  sanctions  the  view  we  haye  taken  in  this  case,  as  the  vnle 
cert^dnly  could  have  no  means  of  enforcing  her  claim  against  her 
husband  in  a  court  of  law  during  his  life.  Under  the  doctrine 
of  compensation,  the  appellant  can  claim  but  nine  thousand 
dollars,  with  interest  thereon  from  the  death  of  her  husband. 
According  to  the  eridence,  he  was  only  to  give  her  an  equiva- 
lent for  the  sale  of  her  land.  As  he  was  entitled  during  his 
life  to  the  rents,  issues,  and  profits  of  that  estate,  if  under  the' 
agreement  he  had  conveyed  or  transferred  property  to  his  wife,  it 
would  have  been  no  violation  of  the  terms  of  that  contract,  but 
perfectly  consistent  with  them,  if  he  had  reserved  to  himself  for 
life  the  income  thereof,  securing  to  her  the  enjoyment  of  the 
property  itself  at  his  decease.  Her  land  sold  for  nine  thousand 
dollars,  and  there  is  no  proof  showing  it  was  worth  more  at  the 
decease  of  Mr.  Bowie.  Equitable  compensation,  therefore,  for 
the  sale  of  her  land  can  entitle  her  to  no  more  than  nine  thou- 
sand dollars,  with  interest  from  the  decease  of  her  husband. 
To  that  extent  she  is  to  be  considered  as  a  general  creditor 
against  the  assets  of  the  estate.  The  right  of  the  appellant  to 
claim  compensation  as  a  general  creditor  has  been  resisted  on 
the  ground  that  her  answer  for  such  a  purpose  is  to  be  con- 
sidered as  a  bill,  and  it  does  not  make  or  present  such  a  cLikn. 
In  Parkhurst  v.  Van  OarUandi,  1  Johns.  Ch.  273,  the  bill  prayed 
for  the  specific  execution  of  an  alleged  agreement.  Chancellor 
Kent  thought  the  contract  was  not  sustained  by  proof  suf- 
ficiently explicit  to  authorize  a  decree  for  specific  perf ormance^ 
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bnt  nevertlielesB  he  passed  an  order  for  the  purpose  of  making' 
an  allowance  to  the  complainants  for  beneficial  and  lasting  im- 
proTements  made  by  them  upon  the  land.  See  also  WaU  v. 
Orove,  2  Sch.  &  Lef .  492,  518.  Thinking  it  proper,  howeyer,  to* 
send  this  case  back  for  farther  proceedings,  we  deem  it  un- 
necessary to  decide  whether  the  answer  is  defective  in  the  partic- 
ular alluded  to,  because  if  it  is  so,  under  the  act  of  1864,  chapter 
280,  it  would  be  proper  for  the  circuit  court  to  allow  the  appel- 
lant to  amend  her  answer.  And  that  would  not  only  delay  her 
without  benefiting  the  appellees,  but  would  operate  to  their 
prejudice,  and  likewise  to  the  injury  of  all  other  creditors,  by 
procca^tinating  the  final  distribution  of  the  assets,  which  we^ 
presume  the  appellees  would  not  desire.  The  order  of  the  court 
below  is  right  so  far  as  it  directs  an  allowance  in  favor  of  the- 
appellant  for  dower  out  of  the  proceeds  of  the  land  called 
Connick's  &rm.  Without  reversing  or  aflhming,  we  will  remand 
this  case  under  the  act  of  1882,  chapter  802,  for  further  pro- 
ceedings, that  the  principleB  announced  in  this  opinion  may  be- 
carried  into  effect;  for  which  purpose  a  decree  will  be  signed  l^ 
this  court. 
Oause  remanded. 

Masoh,  J.,  dissented. 

Wbbbx  Equitt  will  BMWUSm  Bmlsm9  bkulubi  or  Luunm:  Sao  Qartanded* 
note  to  Smiih  ▼.  Thomptfrn,  64  Am.  Dec  180.  That  Uw  will  not  impute' 
laches  to  omission  of  feme  eovmri  during  her  oovertore  to  seek  tedrese  againei 
a  Jndgment,  and  wrong  inflicted  by  her  hosband,  see  OaldweU  v.  ITafterB,  56- 
Id.  692;  and  note  thereto. 

EqTTITT  WnJ.  EnVOBOI  ILUSBAHI/b  COBTBACf  TO  TRAJMWER  PBOPBBaT  TO- 

ma  Wm,  upon  VAiin  OozremBBATiov  Movnro  ibom  Hxb:  See  eztsoded 
note  to  Warren  v.  Brwm^  1  Am.  Dec  106,  and  osaes  cited  tfaersin. 

Bbhtb,  Issuxst  AHD  Pboiits  OF  Wm^  Bkautt  Biu»ro  to  HuaaaHD: 
See  note  to  ThomoM  ▼.  FohodL^  30  Am.  Deo.  288. 

Thb  pbihoipal  cabs  was  AWiBiKD  in  StoeheU  ▼.  HMdmift  9  Md.  486,. 
settling  the  question  that  a  contract  which  can  be  enforoed  in  a  court  of 
equity  may  be  entered  into  between  a  husband  and  wife^  for  the  transfer  of 
property  from  the  former  to  the  latter  for  a  bona  fdt  and  valuable  considera- 
tion. To  same  effect,  see  JofMS  t.  Jbiiea,  18  Id.  468.  The  principal  case  was- 
referred  to  in  Calvert  ▼.  Carter^  Id.  107.  Its  principles  were  recognised  in 
Qreen  t.  Drymmond^  81  Id.  86.  In  MayfiM  t.  KUgmar,  Id.  244,  it  is  cited 
to  the  point  that  the  right  exists  to  prefer  creditors,  where  the  preferenee  is 
unaccompanied  by  fraud.  It  was  considered  in  Dnamnond  t.  Oreen,  35  Id. 
.  153.  It  was  recognized  in  Oiwaid  ▼.  Hoover^  43  Id.  369,  showing  that  where- 
the  wife  has  no  remedy  against  her  husband  in  a  court  of  law  upon  a  dalm  of 
an  equitable  nature  against  him,  neither  limitation  nor  lapse  of  time,  cer* 
tainly  short  of  twenty  years,  could  operate  as  a  bar  to  the  demand;  and  ift 
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Powell  ▼.  Taitmgf  45  Id.  487,  lopportiiiff  the  propoaitioii  ihftt  *'wlien  the 
speciflo  ezeaation  of  a  p«rol  agreement  oaa  not  be  deoraed,  in  eooseqaenoe 
of  the  onoertainty  in  its  tenna,  or  of  the  atatnte  being  relied  on,  the  coart 
will,  if  there  be  no  remedy  at  law,  or  it  ie  nnoertain  or  embarnuMedf  or  under 
drcometuioee  of  epedal  eqnity,  decree  oompenaation  to  the  extent  of  the 
parohaee  money  paid  and  the  Talne  of  beneficial  and  lasting  impioTenienta.* 


Ellioott  v.  Mabun. 


PttMBIOy  OV  AOOOMMODATIOir  DftAVT  18  PSDCA  FaOM  BviDMIUM  OF  OoiT* 

BEDXRAXiov  ▲!!]>  TiTLB,  in  an  aoticm  by  the  Indonee  againattheaooeptor. 
OinTS  Pbobavdi  is  Gasv  ufoh  DnrEnusr  to  Pbotx  Waot  of  Oqvsidiba- 

noK  in  an  action  by  indoraee  upon  an  aooommodation  aooeptanoe. 
OvoB  Pbobabdi  n  upov  Fz.axmtiff  to  AmBMAmrxLT  Pbots  OoirsiDKBA- 

Tiov,  If  frand  or  illegality  in  the  inception  of  the  p^per  la  relieil  upon 

aa  adefenae  to  an  aotioii  brought  by  the  indorMe  npon  abill  of  exchange. 
BvxDXNOB  OF  Fbaui>  XV  IxTdPnoN  OF  AoooMM ODATiov  PAFXB  la  not  ahown 

by  the  fact  that  drawer  did  not  place  defendant,  the  aooeptar,  in  fmkb 

or  gooda  to  meet  the  draft  npon  ita  matnxity,  aa  he  promiaed  to  do. 
FtAXHTDV^  Pbdca  FAXttM  Thu  fbom  PoiiOMoioy  OF  Draft  oah  not,  nr 

ABsmoB  OF  Mala  Fmn,  tm  Bkbottbd  bt  Btidbvob  that  the  title  la 

in  aome  other  party. 
Mala  Fidbs  mvct  bb  Allbobd  in  Aonov  uton  Bill  of  EzoBAira^  where 

plaintiff  haa  it  In  hia  poaaearion,  before  a  court  will  Inquire  whether  the 

party  anea  for  himaelf  or  aa  truatee  for  another,  or  into  the  rigiht  of  poa- 

Beaeion. 
Baob  Dxbtdiot  EzGXPTXOir  Which  Embbagbs  iNDXPBirDBMT  FBOPOsiTioir 

OF  Law  ahould  be  aigned  and  aealed  by  the  court  below  before  it  can  be 

regarded  aa  a  valid  exception. 
SiOKiKO  AVB  Sbauno  Last  Ezobftion  to  Sbiubb  of  Euuhos  SuooiaaiyBLT 

BzGBFTBD  TO  doca  not  make  the  wiiole  one  continuoua  exception  prop> 

erly  certified  to.    Each  aeparate  exception  muat  be  aigned  and  aealed. 
QvB  BxGBPnov  Pbofbblt  Takbn  and  Exbouted  will  RMBaAOB  Wholb 

Sbbibs  of  rejected  or  modified  xequeata  for  inatructiona,  aa  thia  la  but 


AiwuMJWUT.  Appeal  from  the  saperior  court  of  Baltimore  city. 
Action  brought  by  appellees  againat  appellants  as  acceptors  of 
a  draft  drawn  hj  Edwin  Farrar  of  Bichmond,  Yirginia,  on  them 
for  seven  hundred  and  fifty  dollars,  payable  to  the  order  of  T. 
k  B.  Crouch,  by  whom  it  was  indorsed.  Plainti£b  offered  in 
evidence  the  draft  and  protest,  which  stated  that  the  defendants, 
in  reply  to  demand  of  payment,  said:  ''No  funds  placed  in 
hands  of  drawer,  as  promised."  It  also  came  out  in  evidence 
that  it  was  an  accommodation  acceptance.  Defendants  proved 
hj  Joseph  0.  Grant,  whose  testimony  was  taken  subject  to  ex- 
eeption,  that  plaintiffs  did  not  own  the  draft,  but  that  it  be- 
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longed  to  Dayenport  &  Co.  of  Eichmond,  Virginia.  Tbey  alno 
proved  that  they  had  given  notice  in  imting  to  plaintiffs  to 
prove  the  consideration  of  the  draft  at  the  trial;  and  that 
plaintifis'  indorsement,  written  on  said  draft,  had  been  erased 
bj  their  counsel  at  the  trial  table  after  the  swearing  of  the  jury. 
Several  prayers  were  offered  by  defendants  and  refused  by 
the  court.  To  each  refusal  defendants  excepted,  but  had  only 
the  last  ruling  signed  and  sealed  as  their  bill  of  exceptions. 
Verdict  and  judgment  for  plaintiffs,  from  which  defendants  ap- 
pealed. 

OrafUm  L.  DuUmy^  for  the  appellants. 

T,  K.  Edward  and  8.  21  WaUia,  for  the  appellees. 

By  Court,  Mason,  J.  Whether  the  action  of  the  court  below, 
in  regard  to  its  refusal  to  receive  the  defendants'  prayers,  was  m 
conformity  with  its  rules  upon  the  subject,  and  whether  those 
rules  were  passed  in  the  due  and  proper  exercise  of  the  legal 
functions  of  the  court,  are  questions  we  need  not  decide  on  this 
appeal.  If  all  the  defendants'  prayers  had  been  duly  submitted 
and  considered  by  the  court,  they  should  not  have  been  granted 
upon  the  case  as  made  by  the  proof.  This  is  an  action  against 
the  acceptors  of  a  bill  of  exchange  accepted  for  the  accommoda- 
tion of  the  drawer,  a^d  which  by  indorsement  has  passed  into 
the  hands  of  the  plaintiffs.  The  plaintiffs  now  maintain  that 
the  possession  of  the  draft  iBprima  facie  evidence  of  considera- 
tion and  title;  while  the  defendants  insist  that  they  having  given 
notice  to  the  plaintifiis  to  prove  the  consideration  of  the  draft  in 
question,  the  onus  has  thereby  been  thrown  upon  them  to  show 
affumatively  that  they  did  give  value  for  it.  As  a  general  prop- 
osition, it  may  be  true  that  where  a  plaintiff  has  not  given 
value  for  a  bill  of  exchange  for  which  no  consideration  had  been 
previously  obtained,  he  can  not  recover  upon  it.  But  the  ques- 
tion is.  Upon  whom  is  the  anus  of  proving  the  want  of  considera- 
tion in  such  a  case  thrown?  The  answer  to  this  question  has 
been  given  in  a  number  of  cases.  In  the  case  of  Arbouin  v. 
Anderson,  1  Ad.  &  El.  503,  Lord  Denman  says:  "We  must 
hold  that  the  owner  of  a  bill  is  entitled  to  recover  upon  it, 
if  he  has  come  by  it  honestly;  that  that  fact  is  implied  prima 
facie,  by  possession."  And  in  the  case  of  Miils  v.  Barber,  1 
Hee.  &  W.  425,  the  court  say:  ''If  a  man  comes  into 'court 
without  any  suspicion  of  fraud,  but  only  as  the  holder  of  an 
accommodation  bill,  it  may  fairly  be  presumed  that  he  is  a 
holder  for  value;"  audit  is  added«  **  in  such  cases  the  onus  prO' 
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bandi  is  oast  upon  the  defendant"  It  is  true,  a  oontnuy  doc- 
trine was  at  one  time  held,  but  the  eases  upon  which  it  rested 
have  been  OTemded.  We  may  safely  say  that  the  law  is  now  well 
settled  that  evidence  of  want  of  considexation,  as  between  the 
original  parties  to  a  note  or  bill,  will  not  shift  the  burden  of 
proof  in  an  action  by  an  indorsee,  nor  put  him  to  show  that  he  is 
■a  holder  for  value.  Otherwise,  however,  when  the  defense  relied 
on  is  fraud  or  illegality  in  the  inception  of  the  paper,  and  not 
merely  that  it  was  given  or  accepted  for  the  accommodation  of 
the  payee  or  drawer:  Knight  v.  Pugh,  4  Watts  &  S.  446 
(39  Am.  Dec.  99];  Munroe  v.  Cooper,  6  Pick.  412;  WhUeford  v. 
Burckmyer,  1  Gill,  146  [89  Am.  Dec.  640];  Renwick  v.  WiUiama, 
2  Md.  366. 

The  only  ground  for  alleging  fraud  in  the  inception  of  the 
present  bill  vras  the  circumstance  that  the  drawer  had  not  phiced 
the  defendants  in  funds  or  goods  to  meet  the  draft  upon  its  msr 
turily,  as  he  had  promised  to  do.  We  presume  ttiat  in  every 
case  of  an  accommodation  acceptance  the  same  pledge  is  made, 
and  the  fact  that  suit  is  afterwards  brought  is  presumption  that 
the  pledge  was  not  kept;  and  if  such  a  defense  be  good,  it  would 
follow  tiiat  an  action  could  rarely  ever  be  maintained  against 
the  acceptor  or  maker  of  an  accommodation  paper.  The  evidence 
of  the  witness  Qiani  is  insufficient  to  defeat  the  right  of  the 
plaintiffJB  to  recover.  The  prima  facie  case  which  is  made  in 
favor  of  the  pLiinti£b  by  possession  of  the  draft  can  not  be 
rebutted,  under  such  circumstances,  by  evidence  that  the  title 
to  the  draft  was  in  some  party  other  than  the  plaintifft.  In 
the  case  of  WhUeford  v.  Burckmyer,  supra,  this  court  have  said 
that  courts  of  justice  will  never  inquire,  where  the  party  suing 
is  in  possesion  of  the  bill,  whether  the  party  sues  for  himself 
or  as  trustee  for  another,  nor  into  the  right  of  possession,  unless 
on  an  allegation  of  mala  fides.  No  mala  fides  having  been 
alleged  or  proved  in  this  case,  the  testimony  of  Gkant  becomes 
of  no  avail.  Although  we  have  decided  this  case  on  other 
grounds,  yet  we  deem  it  proper  to  express  an  opinion  upon 
another  question  raised  by  the  record,  which  relates  to  the  suf- 
fioienoy  of  the  ezoeptions-^«  question  frequentiy  presented,  and 
of  considerable  importance  in  practice,  but  as  yet  not  decided 
by  this  court.  It  has  been  supposed  by  some  that  where  the 
court  in  {he  progress  of  the  trial  makes  several  rulings  which 
are  successively  excepted  to,  but  which  are  not  severally  signed 
and  sealed,  notwithstanding,  they  should  be  considconed  and 
decided  in  the  appellate  court,  provided  the  last  ruling  is  signed 
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and  sealed;  in  other  words,  tiiat  the  whole  should  be  considered 
as  one  oontinnons  ezoeption,  sufficienily  certified  by  the  last 
frigning  and  sealing.  We  can  not  concnr  in  this  Tiew  of  the 
law,  bnt  are  of  opinion  that  each  distinct  exception,  which 
embraces  an  independent  proposition  of  law,  ahonld  be  signed 
and  sealed  by  the  court  below,  before  it  can  be  regarded  as  a 
valid  exception. 

This  remark  does  not  apply  to  a  series  of  consecutive  prayers 
offered  by  the  counsel.  In  such  a  case,  the  ruling  of  the  court 
in  either  granting,  rejecting,  or  modifying  the  prayers  may  be 
regarded  as  a  single  act,  and  one  exception,  if  properly  taken 
and  executed,  may  embrace  the  whole.  There  are  cases  in  the 
Maryland  reports  which  might  favor  the  idea  that  a  different 
practice  has  to  some  extent  prevailed  in  this  court.  In  all  those 
cases  we  think  it  will  be  found  upon  examination  that  a  strict 
compliance  with  the  law  was  not  insisted  upon.  We  have  been 
able  to  find  no  case  where  the  practice  has  been  expressly  de- 
cided to  be  regular  and  proper,  but  on  the  contrary,  wherever 
the  question  has  been  distinctly  presented,  this  court  has  adhered 
to  the  strictness  which  we  have  herein  pointed  out  as  necessary: 
Dams  V.  TRbon,  2  Har.  A  J.  845;  MUbum  v.  SkOe,  1  Md.  18. 

The  same  practice  prevails  in  the  supreme  court  of  the  United 
States  of  requiring  each  exception  to  be  signed  and  sealed  fay 
khe  court  below:  Scott  v.  Uayd,  9  Pet.  442.  Werefer  to  this  case 
to  illustrate  more  particularly  our  meaning  in  reference  to  the 
signing  and  sealing  of  the  different  exceptions. 

Judgment  affirmed. 

P088E88ZOH  OF  Nbootxablb  hnmLxnaasT  is  Prima.  Faoqob  BvmnroB  or 

OWNXBSHIP,  AVD  HOLDXB  AB  "FLAJOnon  IB  HOT  BOUHD  TO  PBOVS  OoNBTOXRA- 

noir  UNUBBB  GiBOUicsxAHais  OF  SuBPiciOH  Appxab:  Omger  v.  Armstrong^ 
2  Am.  Deo.  126;  Cmiro^v.  Warren,  IcL  156;  BeteAooMr y.  Btaehrtoek,  27  I<L 
830;  note  to  Morgan  v.  Tarboraugh,  83  Id.  654;  Bacon  y.  SmUh,  46  Id.  549; 
Snydm^  v.  220^,  47  Id.  462;  Schattb  v.  Clark,  Id.  564;  Squier  v.  Stockton,  52 
Id.  583;  and  other  notes  to  seme.  Bat  as  to  apeoial  indoraement^  aee  Mitchdl 
V.  FuUer,  63  Id.  604;  and  MorganY^  TaHnvugh,  mipnu 

Indobsbb,  without  Nonoa  akd  buoiib  MATUBiTr,  hxkd  not  Show 

CONSmXEATIOK  FOB  PBOMUSOBT  NoTX  IN   SUXT  THBBBOV  AOAnffiT  MaXKR: 

Ha9caUy,  ffftilmoiv,  36  Am.  Deo.  738;  Knight  Y,Pugh,^lLWi  and  want 
of  conaideimtioii  ia  no  defense  in  aooh  aotfton:  Id.;  contra:  Sngder  y.  i?t2ey,  47 
Id.  452.  Bat  fimnd  may  be  shown  in  defenae:  Muifard  y.  Shepherd,  33  Id. 
432;  Knight  y.  Pvgh,  89  Id.  09;  and  evidenoe  of  indoiaee'a  notioe  of  frand  i» 
admiaaihle  against  him:  fUher  y.  Ldand,  50  Id.  S06;  contra:  Prontg  v. 
Roberte,  52  Id.  761. 

Who  aek  Bona  Fidk  Hounas,  Axn  «Hm  Bjoht  to  BaoovKa  on  Nmo* 
TiABLi  Instbuuntb:  KoIs  ioSime  v.  LpUe,  26  Aok  Dae.  166;  sola  to  Jtm^ 
eeUv.  HadthKk,  44  Id.  608. 
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DAm  i;.  SsATB. 

[Y]fABII.UD,Ul.] 

bAomxHT  OF  (hra  Law  n  ab  muoh  RipiaIj  of  All  Lraomaxnrf  Law» 
u  if  thon  Inoonriilint  Uwi  had  been  repelled  by  expgeei  wovii.  Thi» 
role  prevaik  even  under  ertide  8,  eeotion  17»  Maxyluid  ooiiititntion» 
wbieh proridee that  "noUworieotionof  UwehellbereTi¥ed,eiD«nded«. 
or  repealed  by  referenoe  to  lie  title  or  eeotion  only.** 

Un>KB  PROTinoiiB  OF  OoliWiTUTiog  Whioh  Sbquxbb  tsat  Btbt  Act 
ahall  embrace  bat  one  enbjeot,  and  that  that  ahall  be  expreeeed  in  ita 
title,  if  the  act  reUtee  to  a  lubjeot  eo  exprceeed,  and  toothen  inaeparably 
oonneoted  therewith,  it  is  oonititatiQnal.  It  oonld  hardly  be  nrged 
agunat  a  law  that  iti  title  did  not  embrace  the  whole  eobjeot  to  whicb 

CoHsnTunoRAL  PBovmotf  WmoB  SaQvnun  that  Btbit  Aor  of  tho- 
legiBlatttre  ehoold  embrace  bat  one  eol^eot,  whioh  ehoold  be  expreeeed 
in  its  titie,  wae  pawed  fbr  the  porpoee  of  preventing  looal  and  eelfieh 
prorisioni  from  being  iBgnifted  npon  acts  of  great  poblio  benefit  and  being- 
adopted  with  them,  and  to  prevent  foreign  matter  from  being  incorporated 
into  the  law  in  the  haete  and  ezdtement  incident  to  tiie  doee  of  tho 
emeione  of  the  l^gielatnre. 

If  Act  of  LaoiaLATUBM  Oovtaihs  Minor  Mattsb  vot  Rdbersd  to  in 
the  title,  eooh  matter  alone  is  void;  bat  if  the  aot  be  oompoeed  of  » 
number  of  discordant  and  dissimilar  provisions,  so  that  no  one  could  bo 
prononnced  as  the  principal  one,  tiie  whole  aot  is  void. 

That  Saonoir  of  Oonstitotion  Which  Pbotidhi  that  Gotxrhob  shall 
AvponiT  All  Offigbbs  ''whose  appointment  or  election  is  not  other- 
wise herein  provided  for,  unless  a  different  mode  of  appointment  be  pre- 
sGribed  by  the  law  creating  the  office,"  simply  means  that  he  shall  fill 
all  offices,  however  created,  nnless  the  act  creating  them  provides  other- 
wise. If  theact  creating  the  office  provides  how  it  shall  be  filled,  h  most 
be  filled  in  that  manner,  bat  if  it  fsils  to  make  each  direction,  the  gover- 
nor shall  appoint  by  virtae  of  the  above  provision. 

Bakb  Authobttt  Which  Ooitibbbxd  Powbb  ufoh  GoivniioB  to  VLasm. 
AFFOumnmr  to  Offiob  gav  Takh  It  Awat.  An  office  of  legislative 
creation  can  be  modified,  controlled,  or  abolished  by  the  same  power,  or 
the  mode  of  appointment  thereto  can  be  changed. 

OoBRRUcnoN  OF  Statotx,  Takiko  out  Liobnsx.— The  act  of  1821,  chap- 
ter 77,  provided  for  the  appointment  of  an  inspector  of  baric.  The  aci 
of  1854,  chapter  200,  provided  that  any  free  white  dtisen  coald  aot  a» 
soch  inspector,  bat  mast  first  take  oat  a  license,  and  pay  one  hondred 
doUars  therefor:  hM^  that  whether  the  aot  of  1864  abolished  the  offico 
as  it  previoasly  ezisted  or  not,  the  inspector  appointed  l^  the  governor 
most  take  oat  a  license. 

Cdkhjit  Ooubt  of  Gat  of  Baltuobb  Has  JunaDionoH  to  Gbaht  Writ» 
OF  Ebbob. 

Thb  act  of  1821,  chapter  77,  entitled  ''An  act  to  proTide  for 
the  inspeetion  of  gvonnd  Uaok-oak  bark  intended  for  exporta* 
tion,"  prorided  that  a  person  should  be  annually  appointed  bf 
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the  governor  and  common  council  to  act  as  saoh  inspector;  and 
further,  enumerated  his  duties  and  provided  for  the  payment  of 
his  fees,  and  the  amount  thereof.  An  act  was  passed  in  1854 
{acts  1854,  chapter  200),  entitled  "An  act  to  regulate  inspections 
in  the  city  of  Baltimore."  This  act,  which  was  to  go  into  effect 
May  1, 1854,  provided  that  from  that  date  any  free  white  citizen 
of  the  state,  upon  application  to  the  derk  of  the  court  of  com- 
mon pleas,  and  upon  the  payment  of  a  fee  of  one  hundred  dol- 
lars, should  be  entitled  to  act  as  an  inspector  of  hark.  The  law 
further  provided  that  any  person  who  acted  as  an  inspector 
without  having  taken  out  a  license  should  be  fined  in  an  amount 
double  the  cost  of  the  license.  At  the  time  this  law  was  passed 
plaintiff  in  error  was  the  duly  appointed  inspector  of  bark,  act- 
ing under  commission  from  tiie  governor.  His  term  ei^ired  on 
the  first  Monday  in  May,  1864,  and  he  was  reappointed  by  the 
governor.  He  duly  qualified  under  this  new  commission,  and 
continued  to  act  as  inspector  without  taking  out  any  license. 
To  an  indictment  for  so  doing  he  filed  a  general  demuxier  for 
the  purpose  of  testing  the  validity  of  the  act  of  1854.  This 
demurrer  was  overruled,  and  a  fine  of  two  hundred  dollars  en- 
tered against  him,  and  he  then  sued  out  this  writ  of  enor. 

Thomas  and  MsLean,  for  the  plaintiff  in  error. 

Owinn  and  Brune,  for  the  state. 

By  Court,  Masok,  J.  We  did  not  understand  the  counsel  for 
the  appellant  as  contending  that  the  legislatoze  had  no  power  to 
amend,  modify,  or  even  repeal  the  act  of  1821,  chapter  77,  cre- 
ating the  office  of  inspector  of  bark.  We  understand  that  while 
they  clearly  admit  the  power,  they  insist  that  the  legislature  in 
passing  the  act  of  1864,  chapter  200,  entitled  "An  act  regulat- 
ing inspections  in  the  city  of  Baltimore,''  have  exercised  that 
power  in  a  mode  not  warranted  by  the  constitution,  and  that 
therefore  the  law  is  of  no  avail. 

Under  our  former  constitution  there  could  have  been  no  doubt 
that  as  the  act  of  1864  was  inconsistent  with  that  of  1821,  the 
last  act  would  operate  as  a  repeal  of  the  former,  in  so  far  as  they 
were  repugnant  to  each  other.  It  is  supposed  that  under  artic^ 
8,  section  17  of  our  new  constitution,  which  provides  that  *'  no 
law  or  section  of  law  shall  be  revived,  amended,  or  repealed  I^ 
reference  to  its  title  or  section  only,''  there  can  be  no  repeal  ci 
a  pre-existing  law  by  the  implication  resulting  from  a  subse- 
quent inconsistent  or  contradictory  legislative  enactment.  We 
do  not  so  understand  the  new  constitution. 
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The  partioular  dauBe  to  which  we  refer  was  eridently  inserted 
in  the  constitution  for  the  purpose  of  preventing  incautious 
and  fraudulent  legieAation,  and  to  enable  members  to  act  know- 
ingly upon  all  subjects,  and  to  guard  them  from  th&contingenoy 
of  voting  for  the  repeal  or  revival  of  laws,  through  mistake  or 
accident,  under  the  deceptive  language  often  employed  in  the 
title  of  acts.  Under  our  former  system  of  legislation,  a  good 
or  a  bad  provision  might  slumber  in  the  body  of  a  law,  of  which 
the  title  gave  no  intimation,  and  hence  members  of  the  legisla- 
ture might  suppose  from  the  tide  of  the  law  that  thqr  were 
voting  for  one  thing,  when  in  fact  they  were  unwittingly  voting 
for  another  directiy  the  opposite;  at  least,  the  titie  a£Ebrded  often 
little  or  no  information  as  to  what  was  contained  in  the  body  of 
the  law,  which  was  its  office  to  have  done.  Not  so,  however,  with 
an  independent  act  of  the  legislature,  establishing  a  new  or 
reversing  some  previous  policy  of  the  state.  The  vezy  tact  of 
establishing  a  particular  rule  of  conduct  for  the  public  presup- 
poees  an  intention  on  the  part  of  the  legislature  that  a  contraiy 
rule  should  not  prevail,  and  therefore  the  enactment  of  one  law 
is  as  much  a  repeal  of  all  inconsistent  laws  as  if  those  incon- 
sistent laws  had  been  repealed  hj  express  words.  It  could  never 
surely  have  been  the  intention  of  the  framers  of  the  constitu- 
tion that  a  positive  enactment  by  the  legislature  ui>on  a  subject 
within  their  legitimate  powers  was  to  be  defeated  because  a  pre- 
vious law,  not  in  terms  repealed,  was  inconsistent  with  it.  If 
this  strict  test  were  required,  many  wholesome  laws  would  be 
rendered  wholly  inoperative,  because  of  the  inability  or  neglect 
of  members  to  search  thoroughly  the  statute-books  for  laws 
which  might  be  inconsistent  or  repugnant — ^a  work  in  many 
cases  of  so  great  difficuliy  as  to  amount  almost  to  impossibility. 

The  next  objection  urged  to  the  validity  of  the  act  of  1854  is, 
that  if  its  purpose  was  to  create  a  new  system  of  inspections, 
and  to  repeal  the  act  of  1821,  then  the  subject  of  the  laiw  is 
not  sufficientiy  described  by  its  titie,  as  required  by  article  8,  sec- 
tion 17,  of  the  constitution.  The  language  of  the  constitution 
is:  "  Every  law  enacted  l^  the  legislature  shall  embrace  but  one 
subject,  and  that  shall  be  described  by  the  titie.*'  We  think  the 
act  of  1864,  chapter  200,  has  sufficientiy  been  made  to  conform  to 
these  requirements.  The  law  relates  to  inspections,  and  to  such 
other  matters  only  as  are  inseparably  connected  with  it,  and  to 
none  other;  and  therefore  can  be  said  to  embrace  but  a  single 
subject.  It  could  hardly  be  successfully  urged  against  a  law 
that  it  does  not  embrace  and  dispose  of  the  whole  subject  to 
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which  it  relates.  U  it  oonld  be,  few  laws,  if  any,  could  stand 
«ach  a  test. 

The  object  of  this  constitutional  proyision  is  obyious  and 
highly  commendable.  A  piaotioe  had  crept  into  our  system  of 
legislation,  of  ingrafting  upon  subjects  of  great  public  benefit 
and  importance,  for  local  or  selfish  purposes,  foreign  and  often 
pernicious  matters,  and  rather  than  endanger  the  main  subject, 
or  for  the  purpose  of  securing  new  strength  for  it,  members  were 
often  induced  to  sanction  and  actually  vote  for  such  provisions, 
which,  if  they  were  offered  as  independent  subjects,  would 
never  have  received  their  support.  In  this  way  the  people  of 
our  state  have  been  frequently  infiicted  with  evil  and  injurious 
legislation.  Besides,  foreign  matter  has  often  been  stealthily 
incorporated  into  a  law  during  the  haste  and  confusion  always 
incident  upon  the  close  of  the  sessions  of  all  legislative  bodies; 
and  it  has  not  unfrequentiy  happened  that  in  this  way  the 
statute-books  have  shown  the  existence  of  enactments  that  few 
of  the  members  of  the  legislature  knew  anything  of  before.  To 
remedy  such  and  similar  evils  was  this  provision  inserted  into 
the  constitution,  and  we  think  wisely  ins^ted.  We  are  not  pre- 
pared to  say  that  a  whole  law,  otherwise  constitutional,  would 
be  rendered  void  by  the  introduction  of  a  single  foreign  or 
irrelevant  subject  into  it,  and  where  such  subject  was  not  indi- 
oated  in  the  titie.  In  such  a  case  the  irrelevant  matter  would 
be  rejected  as  void,  while  the  principal  subject  of  the  law  would 
be  supported  if  properly  described  in  the  titie.  But  if  an  act 
of  assembly  be  composed  of  a  number  of  discordant  and  dis- 
similar subjects,  so  that  no  one  could  be  clearly  recognized  as 
the  controlling  or  principal  one,  the  whole  law  would  be  void. 

The  appellant,  in  the  next  place,  contends  that  the  law  of 
1864  is  unconstitutional  and  void,  inasmuch  as  it  seeks  to  take 
from  the  governor  the  appointment  of  the  inspector;  and  article  2, 
section  11,  of  the  constitution  is  relied  on  to  support  this  position. 
That  section  provides  that  the  governor  shall  appoint  all  officera 
''whose  appointment  or  election  is  not  otherwise  herein  provided 
for,  unless  a  different  mode  of  appointment  be  prescribed  by  the 
law  creating  the  office."  In  few  words,  we  think  this  provision 
means,  simply,  that  the  governor  shall  have  the  power  to  fill  all 
offices  in  the  state,  whether  created  by  the  constitution  or  by 
act  of  assembly,  unless  otherwise  provided  by  the  one  or  the 
other.  When,  therefore,  and  the  legislature  has  created  an 
office  by  act  of  assembly,  the  legislature  can  designate  by  whom 
tnd  in  what  manner  the  person  who  is  to  fill  the  office  shall  be 
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4ippointed.  U  the  soorce  of  appointment  is  not  thus  designated, 
the  governor,  by  virtae  of  the  above  section,  makes  the  appoint- 
snent,  the  same  as  if  he  had  been  specially  authorized  by  the  act 
io  do  so.  The  act  of  1821,  chapter  77,  authorizes  the  governor  to 
make  the  appointment  of  inspector,  and  the  same  power  that 
•conferred  this  authoriiy  upon  the  governor  can  take  it  from  him. 
The  office  we  are  now  considering  is  one  of  legislative  creation; 
«nd  by  the  legislature  it  can  be  modified,  controlled,  or  abolished, 
4uid  within  these  general  powers  is  embraced  the  right  to  change 
the  mode  of  the  appointmint  to  the  office.  We  have  only  to 
add,  that  as  the  legislature  has  the  power  to  withdraw  the  author- 
ity to  appoint  from  the  governor,  the  mode  pointed  out  by  the 
act  of  1854,  by  which  inspectors  under  that  act  are  to  be  desig- 
nated and  qualified,  was  a  constitutional  exercise  of  legislative 
power,  and  we  need  not  say  whether  the  inspectors  under  the 
act  of  1854  are  technically  officers  in  point  of  law  or  not. 

This  leads  us  to  the  consideration  of  another  question  raised 
by  the  record.  (Conceding  the  act  of  1854  to  be  in  all  respects 
eonstitutional,  and  that  the  mode  pointed  out  for  designating  or 
appointing  the  inspectors  under  it  was  legal  and  valid,  still  is 
that  act  so  hx  repugnant  to  the  act  of  1821,  and  to  the  other 
acts  relating  to  the  inspection  of  bark,  as  to  operate  as  a  total 
repeal  of  them? 

A  majority  of  the  court  are  of  opinion  that  whether  the 
act  of  1864  abolishes  the  office  as  it  formerly  existed  or  not,  it 
nevertheless  must  be  construed  to  require  the  inspector  who 
might  be  appointed  by  the  governor  to  take  out  a  license  as  any 
other  person;  and  in  deciding  this  point,  they  have  said  enough 
io  dispose  of  the  case  as  made  by  the  record. 

Upon  this  point  the  judge  who  delivers  this  opinion  thinks 
.differently .  In  the  first  place,  there  is  no  attempt  at  an,  express 
repeal,  and  a  repeal  by  implication  can  only  result  from  a  clear 
pal}>able  conflict  between  the  last  and  the  previous  law.  The 
fme  test  by  which  we  are  to  ascertain  whether  such  conflict  or 
repugnancy  exists  is.  Can  the  two  laws  stand  together  and  be 
^executed  at  one  and  the  same  time?  By  the  act  of  1821,  no  one 
■could  inspect  bark  but  the  officer  appointed  by  the  governor. 
TThis  provision  is  clearly  repealed,  because,  by  the  act  of  1854, 
any  one  can  do  so  who  takes  out  a  license  as  directed  by  the  act. 
The  privilege,  however,  is  not  extended  to  any  other  than  to  those 
who  take  out  a  license,  and  any  person  who  may  attempt  to  ex- 
-eroise  the  privilege  without  such  license  is  subjected  to  a  pen- 
sltj,  and  in  this  way  it  is  supposed  that  the  act  is  made  by  iin< 
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plioation  to  exclude  from  the  right  to  inspect  the  duly  commis- 
sioned officers  appointed  by  the  goTemor  under  previous  laws, 
unless  they  take  out  a  license.  I  do  not  so  construe  the  law  of 
1864.  Its  object  simply  was  to  permit  other  persons,  upon  cer- 
tain conditions,  to  exercise  the  privilege  of  inspecting  in  common 
with  the  commissioned  officers. 

I  do  not  understand  the  act  of  1864  as  affixing  a  new  condi- 
tion to  the  exercise  of  the  right  to  inspect  under  the  act  of  1821, 
but  as  merely  extending  the  rights  or  privileges  of  that  act  tot- 
all  private  citizens  who  may  think  proper  to  take  out  a  license. 
If,  therefore,  the  inspectors  appointed  by  the  governor  be  not 
subject  to  the  penally — and  I  think  they  are  not — there  can  be- 
no  doubt  that  they  might,  concurrently  with  the  licensed  in- 
spectors, continue  to  discharge  the  duties  of  their  office  as  for- 
merly, subject  only  to  the  changes  and  modifications  made  i^ 
the  system  by  the  act  of  1864.  Their  doing  so  would  in  no  way 
bring  them  in  conflict  with  the  licensed  inspectors,  and  their 
powers  could  not  therefore  be  said  to  be  repugnant  to  each  other. 

By  the  act  of  1821,  chapter  77,  section  7,  it  was  obviously  the  de- 
sign of  the  legislature  to  empower  the  inspector  of  bark  for  Balti- 
more city  to  exercise  his  office  beyond  the  limits  of  Baltimore- 
should  occasion  call  for  it,  though  perhaps  he  might  not  have  been 
required  to  do  so.  So  far  from  the  act  of  1864  repealing  this  pro- 
vision, it  clearly  by  implication  recognizes  it.  I  can  not  read 
the  latter  act  without  clearly  discovering  that  the  legislature  con- 
templated that  inspections  were  still  to  be  made  outside  the  limits- 
of  Baltimore.  It  provides  that  ''  no  license  shall  authorize  any 
inspector  to  act  as  such  out  of  the  limits  of  the  city  in  which 
the  same  may  have  been  granted;"  and  the  act  grants  no  au-^ 
thority  to  any  one  else  than  the  clerk  of  the  court  of  common 
pleas  of  Baltimore  to  issue  such  license.  Who,  then,  is  to  make 
inspections  of  bark  out  of  Baltimore  ?  Certainly  not  the  in- 
spectors created  by  the  act  of  1864,  and  unless  they  are  made  by 
the  appointee  of  the  governor,  they  could  not  be  made  at  all. 
From  this  circumstance,  so  far  from  discovering  a  purpose  to- 
destroy  the  office  as  it  originally  stood,  I  find  a  manifest  recog*^ 
nition  of  it  by  leaving  certain  duties  to  be  discharged  exclusively 
by  its  incumbent.  We  do  not  perceive  in  the  act  of  1864  any- 
thing so  repugnant  to  good  morals  and  public  policy  as  to  ren^ 
der  it  void. 

The  remaining  question  relates  to  the  jurisdiction  of  the  cir- 
cuit  court  of  the  city  of  Baltimore  to  issue  writs  of  error.  In 
the  case  of  Manly  v.  State,  7  Md.  135.  we  have  said  that  the  su-^ 
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perior  court  of  Baltimore  has  the  power  to  grant  writs  of  error 
by  virtue  of  its  general  equity  jurisdiction  conferred  by  the 
constitution.  The  constitution  authorizes  the  creation  I7  the 
legislature  of  the  circuit  court,  and  in  the  exercise  of  that 
power,  in  the  passage  of  the  act  of  1853,  chapter  122,  "con- 
current jurisdiction  with  the  superior  court  of  Baltimore  city, 
in  all  cases  in  equity,"  and  generally  such  cases  "  as  have  here- 
tofore been  conferred  on  the  chancellor  of  this  state,  so  far  as 
regards  the  fifth  judicial  circuit,"  has  been  given  to  the  circuit 
court  of  Baltimore  city.  This  jurisdiction  is  ample  enough  to 
warrant  the  issuing  of  writs  of  error. 
Judgment  affirmed 

Mason,  J.,  dissented  in  part 

Thk  nuHCirAL  oass  has  bisic  bhad  utoh  as  autbobrt  la  a  number 
of  snooeediiig  HaiylAiid  deoirioM,  And  has  been  eited  in  each  oi  tha  foQowIng 
cams:  In  KeOer  v.  8UUe^  11  Md.  iS26,  where  the  ooort  hold  that  the  title, 
"An  act  to  raiae  additional  revenue  to  pay  the  dehtiof  the  state  by  inoreaaiog 
the  rates  ol  Uoense  to  ordinary  keepefs  and  traders,"  is  soffioienUy  oompre- 
hensive  to  support  a  provision  requiring  vendors  ol  higer  beer  mannfactored 
by  themselves  to  take  ont  lieenses,  The  oonstitational  provision  under  which 
this  decision  was  rendered  provides  that  **  every  Uw  shall  embrace  but  one 
subject,  and  that  Shan  be  described  in  the  title."  It  is  also  dted  in  Paribta. 
9on  V.  SUUe,  14  Id.  184;  ffwrdet^  v.  T^k,  28  Id.  518-/S25;  Ma^or  qfAnnapfh 
lis  Y.  State,  80  Id.  112-118;  OcNm^f  OMi'rt  ^  Wa$h.  Co,  v.  IhudBUnH.  S.  Co.^ 
34  Id.  159,  where  the  court  discuss  the  constitutionality  of  different  legislative 
enactments,  under  the  above-qnoted  seotion  of  the  constitution.  It  is  cited 
in  Jia^or  {/  ffagentoum  v.  Decfteti,  32  Id.  860-884,  to  the  point  that  a 
statute  may  be  good  in  part  while  other  parts  are  invalid,  and  if  a  portion 
be  nnconstitntional,  the  court  is  not  authorised  for  that  reason  to  declare  the 
whole  void.  In  AOert  v.  WhUe,  88  Id.  297,  the  court  held  that  a  certain  act 
ol  the  legislature  had  been  repesled  by  implication,  by  another  act  inooosist« 
ent  with  it,  snd  cited  the  principal  case  as  sustaining  their  position.  It  is 
again  cited  in  Wat^ftM  v.  Cotmty  ConCn  <^  Baltimore  Co,,  28  Id.  84,  to  the 
point  that  "  where  an  office  is  of  legislative  creation,  the  legislature  can 
modify,  control,  or  abolish  it;"  and  in  Maifor  of  Baltimore  v.  State^  15  Id. 
876,  to  the  point  that^  under  the  Maryland  constitution,  the  legislature  ere- 
ating  an  office  may  designate  the  officers  to  fill  it. 

Act  ov  LaeiBLAnrBa  to  BmaAoi  but  Onk  Subjsot,  Whioh  shall  bb 
BxTRBBSBD  IN  ITS  TiTLB.  A  number  of  the  states  in  their  constitutions  have 
adopted  provisions  similar  to  that  of  the  Maryland  constitution  referred  to 
above.  In  Minnesota  (art.  4,  sec.  27)>  Kansas  (art  2,  sec  16),  Kentucky 
(ark  2,  sec  87),  Nebraska  (art  2.  sec.  19),  and  Ohio  (art.  2,  sec.  16),  their 
eeveral  constitutions  provide  that  **no  law  shall  embrace  more  than  one 
subject,  which  shall  be  expressed  in  its  title."  In  Michigan  (art.  4,  sec.  20) 
and  New  Jersey  (art.  4,  sec.  79  par.  4)  the  provisions  are  the  same  as  above,  ex- 
cept that  the  word  "objeot*  is  used  instead  ol  *' subject"  The  constitutions 
d  South  Ckro]ina(art  2,  sec  20),  Alabama  (art  4,  sec.  2),  Tennessee  (art  2, 
17)»  and  Arkansas  (art  6»  sec  22)  are  the  SHne  aa  those  of  Kentucky  and 
Am.  Dae.  Vol.  UD-tt 
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other  states  fint  above  mentioned.  The  oonstitation  of  California  wae 
formerly  the  aame:  Const.  1863,  art.  4,  sec  25;  bnt  the  new  oonstitation  of 
that  state  proYides,  in  addition  to  the  above  role,  that  "every  act  shall  em- 
brace bnt  one  subject,  which  shall  be  expressed  in  its  title,*'  that  **  if  sny 
subject  shall  be  embraced  in  an  act  which  shall  not  be  expressed  in  its  title, 
soch  act  shall  be  void  only  as  to  so  much  thereof  as  shsll  not  be  expressed  in 
Its  title.  *'  This  latter  condition  ia  contained  also  in  the  oonstitations  of  Texas 
(Const.  1870,  art  8,  sec.  86),  Indiana  (art.  4,  sec.  19),  Iowa  (art  8,  sec  29), 
and  Oregon  (art  4,  sec  20).  The  provision  contained  in  the  first  sentenee  of 
the  sections  of  the  three  last-mentioned  states  differs  from  simihur  provisioiis  < 
in  other  states  in  that  it  reads:  '*  Every  act  shall  embrace  but  one  subject, 
and  matters  properly  connected  therewith,  which  subject  shall  be  expressed 
in  the  title"  Similar  provisions  are  made  in  the  oonstitntions  of  Illinois  (art 
4,  sec  18),  Nevada  (art  4,  sec  17),  Pennsylvania  (art  11,  sec  8),  Oolondo 
(art.  4,  sec  24),  Virginia  (art  6,  sec.  15),  West  Virginift  (art  6,  sec  80). 
The  New  York  and  Wisconsin  constitutions  provide  that  "  no  private  or  local 
bill  which  may  be  passed  by  the  l^gisUtnre  shall  embrace  more  than  one 
subject,  and  that  shall  be  expressed  in  the  title:"  N.  Y.  Const,  art  8,  sec 
16;  WiB.  Const,  art  4^  sec  14. 

Cbjiot  of  This  Cohbtitutiokai.  FBovisioir.— The  New  Jeney  oonstita- 
tio&«  in  the  same  paragraph  in  which  it  requires  this  unity  of  object  and  index 
of  title,  gives  the  reason  for  it  as  follows:  *'  To  prevent  improper  influenoea 
which  may  result  from  intermixing  in  one  snd  the  ssme  act  such  things  as 
have  no  proper  relation  to  each  other,  every  law  shall  embrace  bnt  one  subject, 
and  that  shall  be  expressed  in  the  title:"  Art  4^  sec  7,  subd.  4.  "The  pur- 
pose intended  to  be  effected  by  this  section  was  to  prevent  the  incorpora- 
tion into  ona  bill,  of  provisions  of  a  nature  totally  diverse  and  without  neces- 
sary conneetion,  with  a  view  to  effect  a  general  combination  of  the  particular 
friends  of  each  measure,  and  thereby  secure  their  enactment,  when  some  or 
all  of  them  would  likely  fail  of  becoming  laws  if  left  to  stand  upon  their  own 
merits;  and  also  the  entrapping  of  legislators  into  the  support  of  a  bill  into 
which  by  dexterous  management  some  insidious  provision  had  been  inserted, 
of  which  the  title  gave  no  intimation:"  Albreekt  v.  fi'tate,  8  Tex.  App.  216. 
These  provisions  were  adopted  to  prevent  the  legislature  from  passing  what 
are  commonly  known  as  **  omnibus  bills:"  Fletehn'  v.  Oliver,  25  Ark.  299. 
The  object  of  this  provision,  according  to  the  oourt  of  ^^peals  of  New  York, 
was  "that  neither  the  members  of  the  legislature  nor  the  people  should  be 
misled  by  the  title:"  Sun  Mutual  Ins.  Co.  v.  Mtxyar  etc  i^  New  York,  8 
N.  Y.  289.  In  Iowa,  the  supreme  court  say:  "The  intent  of  this  provision  of 
the  constitution  was  to  prevent  the  union  in  the  same  act  of  incongruous 
matters,  and  of  objects  having  no  connection,  no  relation.  And  with  this  it 
was  designed  to  prevent  surprise  in  legislation  by  having  matter  of  one  natura 
embraced  in  a  bill  whose  title  expressed  anotiier:"  State  v.  County  Judffe, 
2  Iowa,  280.  Mr.  Justice  Lumpkin,  while  discussing  the  provision  of  the 
Qeorgia  constitution  upon  the  question  under  consideration,  in  the  case  of 
Mctifor  etc.  {^Savannah  v.  State,  4  Oa.  26,  at  page  86  says:  "  I  would  observe 
that  the  traditionary  history  of  this  clause  is,  that  it  was  inserted  in  the 
constitution  of  1798,  at  the  instance  of  Gtoeral  James  Jackson,  and  that  its 
necessity  was  suggested  by  the  Yazoo  act  That  memorable  measure  of  the 
seventeenth  of  January,  1795,  as  is  weU  known,  was  smuggled  through  the  leg- 
islature under  the  caption  of  an  act '  for  the  payment  of  the  hrte  state  troops,* 
and  a  declaration  in  its  titie  of  the  right  of  the  state  to  the  unappropriated 
territory  thereof  *  for  the  protection  and  support  of  its  frontier  settlemente.'  ** 
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Judge  Gooley  In  his  exoeUent  work  thus  mma  ap  the  neeoiui  and  oftoaee 
which  led  to  the  adoption  of  these  provisions,  by  the  different  states:  ''It 
may  therefore  be  assomed  as  settled  that  the  purpose  of  these  provisions  was: 
I.  To  prevent  hodge-podge  or  log-rolling  legislation;  2.  To  prevent  snrpriie 
or  fraud  upon  the  lagiBlatnre  by  means  of  provisions  in  bills  of  which  the 
titles  gave  no  intimation,  and  which  might  therefore  be  overlooked  and 
«azelesBly  and  unintentionally  adopted;  and  3.  To  fairly  apprise  the  people 
through  such  publication  of  legislative  proceedings  as  are  usually  made  of  the 
■ubjects  of  legislation  that  are  being  considered,  in  order  that  they  may  have 
opportunity  of  being  heard  thereon,  by  petition  or  otherwise,  if  they  shall 
•o  desire:'*  Const.  Lim.  173.  The  arguments  used  by  the  above  eminent 
authorities  appear  to  be  conclusive  of  the  wisdom,  necessity,  and  policy  of 
these  oonsAitutlooal  requirements.  The  same  reasoning  has  been  employed 
in  a  large  number  of  oases:  See  CUjf  t/  8L  Louu  v.  Ti^d,  42  Mo.  678-590; 
fitafe  V.  iSyeer,  9  Nev.  227;  Coiuior  v.  Mcsyar  tie,  qf  New  York,  6  K.  Y.  293; 
Iwikma  CaUral  IL  B.  Co.  v.  Pott«,  7  Ind.  681;  Single  v.  State,  24  Id.  28; 
People  V.  IndUvUon  etc,  71  111.  220;  State  v.  Ah  Sam,  16  Nev.  27;  ffarriaon 
T.  Smpei'vieaii  etc..  61  Wis.  646;  PkOUpe  v.  CovingUm  and  CinemnaH  Bridge 
Ox,  2Meta  (Sy.)22I;  SJMdsY.BemteU^SW.VtLl^-ei;  SxpoiieUpihaie, 
46A]a»284;  ArtoT.Psogsb,  SSMioh.  279;  Allegheny  ComOif  Honu^e  Appeal, 
77  Fk.  St  77. 

Tbebm  'BmomnovB  abm  «»  ■■  LdiraiIiT  Oohctmujw.  In  oonaidering  the 
oonstltutioiiality  of  statutes  generally,  it  is  a  caHinal  rale  that  nothing  but  a 
elear  violatiai  of  the  oonstittttiai  will  Justify  the  oourt  in  overruling  the 
legislatiTe  wilL  Every  act  is  presumed  to  be  00DstitntioDal»  and  every  in- 
tendment is  in  favor  of  its  validity:  People  v.  Parie,  68  CaL  686.  Statutes 
which  sze  qusstioned  as  violating  the  constitutioiial  provisioa  under  dis- 
cussion are  no  ezoeptloQ  to  this  rule.  While  such  constitutional  regulations 
were  adopted  for  the  purpose  of  remedying  the  evils  refsrred  to  above^  and 
should  therefore  be  given  such  construction  ss  would  be  necessary  to  render 
them  effectual  in  accomplishing  the  object  for  which  th^  were  designed, 
still  they  should  not  be  so  construed  ss  to  restrict  legislation  to  such  an  extent 
as  to  render  different  acts  necessary,  where  the  whole  subject-matter  is  con- 
nected, and  may  be  properly  embraoed  in  the  same  act.  This  constitutional 
inhibition  should  receive,  not  a  teohnifail  ooBstruotion,  but  a  reasonable  one; 
nnd  looking  to  the  evils  intended  to  be  remedied,  it  should  be  applied  to  such 
acts  of  the  legislature  alone  as  sze  obviously  within  its  spirit  and  meaning. 
"There  has  been  a  general  disposition  to  construe  the  constttutional  pro- 
vision [the  one  under  discussion]  liberally,  rather  than  to  embarrass  legislation 
by  a  construction  whose  strictness  is  unnecessary  to  the  aooomplishment  of 
the  beneficial  pnrposss  for  which  it  has  been  adopted:"  Codley**  Const.  Lim., 
6th  ed.,  176;  PkUUpeY.OoeiiigionandOhieimuaiBfidgeCh^^  (Ey.)219; 

People  V.  Paris,  68  GaL  686;  StaU  v.  Barrimm,  11  La.  Ann.  722;  State  v. 
KinteOa,  14  Minn.  624;  AUe^^ei^  Cowtf  Bome'$  Appeai,  77  P^  St.  77;  MiUe 
V.  CharleeUm,  Treaeurer,  etc.,  29  Wii.  400-410;  Skielde  v.  BemteU,  8  W.  Va. 
65;  StaUr.  OomU^Jndge,  2  Iowa,  280;  ExpatrU  ITjpiftaio, 46  AUk  236;  Kurtz 
▼.  People,  8S  Mich.  279.  '*  This  constitutional  restriction  must  be  liberally 
ooostrued.  A  strict  adhersnoe  to  its  letter  would  seriously  interfere  with 
the  practical  business  of  legislation,  and  would  frequently  nullify  laws  not 
repngnant  to  its  spirit  or  meaning:"  StaU  v.  <hU,  18  Mfam.  841^349.  All 
the  cases  involving  a  discussion  of  this  constittttuNial  rsstriction  are  guided 
bgr  this  generous  princinls  of  liberal  construction.    While  in  a  large  number 
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of  dedakmi  thiB  doctrine  is  not  annonnoed,  their  tenor  and  effect  show  tfa»t 
the  conxt  in  rendering  them  were  controlled  by  its  OTonhadowing  influence. 

Tbmbe  Pbovisioks  abb  Mahdatobt.  In  Ohio  and  Galifomiap  whoee  con- 
■titntions,  aa  we  ha^e  seen,  contain  a  provision  that  no  law  shall  embrace 
mora  than  one  subject,  which  shall  be  expressed  in  the  title,  the  courts  have 
held  in  efifoot  that  the  provision  was  merely  directory  to  the  members  of  tha- 
legislatnre,  and  operated  only  on  their  consciences,  and  that  a  failure  to  com- 
ply with  it  did  not  nullify  laws  so  passed  in  violation  of  it:  Pirn  v.  Nichol- 
son,  6  Ohio  St.  176;  WoihiHgUm  v.  Pape,  4  OaL  888;  Pierpont  v.  Crouch,  lO 
Id.  816;  Steamboai  ITorlhem  Indiana  y.  MUliken,  7  Ohio  St.  888;  Lekman  t. 
McBride,  16  Id.  676-604;  State  v.  Oaano,  4  West.  Law  Gazette,  337-840. 
CSalifomia,  by  her  new  constitution,  changed  this  rule,  and  her  organic  law^ 
now  provides  that  '*the  provisions  of  this  constitution  are  mandatory  and 
prohibitory,  unless  by  express  words  they  are  declared  to  be  otherwise:'*' 
OoDst.  1870,  art  1,  sec.  22;  PeopU  v.  Pcark*,  68  OaL  636.  The  eariy  ruling 
of  the  Oslifomia,  and  the  present  attitude  of  the  Ohio,  courts  show  that 
their  apprehension  of  mischief  from  the  provisions  in  question  was  so  strong 
as  to  influence  them  to  disregard  the  fundamental  principle  generally  recog- 
nised and  applied,  that  whatever  is  prohibited  by  a  constitution,  if  in  fact 
done,  is  ineffectuaL  In  the  pithy  language  of  Mr.  Justice  MoKee:  "  When  a 
•tatate  is  challenged  as  in  conflict  with  the  fundamental  law,  a  clear  and  sub- 
t^f**^'  conflict  must  be  found  to  exist  to  justify  ita  condemnation,  but  wheik 
found,  oourts  must  not  hesitate  to  condemn.  The  constitution  is  the  voice  of 
the  people  speaking  in  their  sovereign  capacity,  and  it  must  be  heeded.  Whea 
it  speaks  in  plain  language  with  reference  to  a  particular  matter  it  must  haTO- 
eflSBot  as  the  paramount  law  of  the  land:"  PeopU  v.  Parit,  Mtptu.  In  pur- 
ioanoe  with  this  generally  reoogniaed  dootrine  of  the  pre-eminence  of  the 
oonstitution,  and  of  ita  solenmity  aa  the  supreme  law  of  the  lend,  the  conrta 
of  the  diffiBrent  states,  aa  ftf  aa  we  have  been  able  to  find,  with  the  exoeptuMa 
of  the  two  above  mentioned,  have  univemally  oonstmed  this  provision  to  be 
mandatory  in  its  chanoter.  In  one  of  the  first  cases  which  arose  under  thi» 
provision  in  the  Texas  constitution,  the  court  use  the  following  strong  lan- 
guage—-strong  in  being  positive,  and  strong  in  being  what  one  would  regard 
as  a  correct  exposition  of  a  constitutional  provision:  "It  would  be  irrational 
to  suppose  that  this  provision  of  the  oonstitution  Is  merely  a  directory  one, 
which  may  be  obeyed  or  disregarded  at  the  will  and  caprice  of  the  legisla- 
ture. Under  such  construction,  it  would  be  sliom  of  its  strength  and  efficacy^ 
would  be  a  dead  letter — a  mere  excrescence  in  the  constitution:"  Camum 
V.  HempkiU,  7  Tex.  184-208.  The  decision  in  this  case  was  reaffirmed  in 
TadJLock  v.  EceUt,  20  Id.  782;  OUy  qf  8em  AnUmo  v.  GoM,  84  Id.  40-74^ 
State  V.  MeOraekaHf  42  Id.  888.  The  rule  in  Missouri  Is  equally  pronounced. 
In  a  comparatively  reoent  case  in  that  state  (1870)  the  court»  after  discussing 
the  ** directory"  doctrine  of  California  and  Ohio,  say:  "But  we  take  a  differ- 
ent view  of  the  subject,  and  consider  it  [the  constitutional  provision  under 
discussion]  equally  obligatory  and  mandatory  vrith  any  other  provision  in  th« 
oonstitution;  and  where  a  law  is  clearly  and  palpably  in  opposition  to  it» 
there  is  no  other  alternative  but  to  pronounce  it  invalid:"  Staie  v.  MUkr^  46 
Mo.  402-408.  This  question  aa  to  whether  this  provision  was  directory  or 
mandatory  came  squarely  before  the  court  in  the  Alabama  case  of  Weaioer  v. 
LapsUff,  43  Ala.  224,  and  the  court  were  unanimous  in  their  opinion  that  th« 
section  is  imperative  and  mandatory,  and  that  a  law  contravenmg  ita  pro- 
visions would  be  null  and  void.  The  rule  is  the  same  in  Tennessee:  Owmoia 
¥.  J/oMei,  8  Heisk.  604;  and  in  West  Virginia:  Shieldty,  Bennett,  8  W.  Va. 
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aS;  Kentacky:  PhiUip$  t.  OavmgUm  amd  OinckmaU  Bridge Oo.,  2  lieto.  (Ky.) 
221;  and  Colorado:  Central  S  O,  Road  Co.  v.  People,  6  CoL  99.  AU  of  the 
cases  in  the  different  states,  with  the  exception  of  the  two  ahove  mentioned, 
recognize  the  propriety  of  so  oonstroing  this  proTision.  Indeed,  it  would 
eeem  difficult  to  see  how  they  could  do  otherwise.  The  expedient  of  apply- 
ing the  directory  doctrine  of  construction  to  a  oonstitntional  provirion  is  one 
rarely  resorted  to.  The  provisions  of  a  constitution  upon  any  subject  are 
almost  always  mandatory  in  their  character,  and  "the  courts  tread  upon  very 
dangerous  ground  when  they  venture  to  apply  the  rules  which  diitingmsh 
directory  and  mandatory  statutes  to  the  provisions  of  a  constitution:"  Cooley's 
Const.  Lim.,  5th  ed.,  93.  The  same  learned  judge  and  author  makes  some 
very  forcible  remarks  upon  this  question:  Id.  181. 

In  West  Virginia,  as  we  have  seen,  the  constitution  provides :  '  *  No  act  hero- 
after  passed  shall  embrace  more  than  one  object,  and  that  shall  be  expressed 
in  its  title.  But  if  any  object  shall  be  embraced  in  an  act  which  is  not  so 
expressed,  the  act  shall  be  void  only  as  to  so  much  thereof  as  shall  not  be  so 
expressed:"  Art.  6,  sec  90.  The  court,  in  discussing  the  mandatory  charac- 
ter of  this  act,  make  the  following  rather  refined  distinction:  "The  provision 
in  this  constitution,  in  effect  that  if  any  object  shall  be  embraced  in  an  act 
that  is  not  expressed  in  the  title  the  act  shall  be  void  as  to  so  much  as  em- 
braces such  object— but  as  to  that  only — implies  the  important  declaration 
that  the  prohibition  to  embrace  more  than  one  object  in  the  same  act  is 
merely  directory;  and  that  though  an  act  embraces  several  objects,  if  a)l  or 
any  of  them  be  expressed  in  the  title,  the  act,  otherwise  properly  passed, 
shall  be  valid  as  to  the  olgects  expressed:"  Sluddh  v.  Bennett,  8  W.  Va.  85. 
This  appears  to  be  an  artificial  construction,  and  one  the  application  of  which 
would  be  as  pemicions  in  its  results  as  the  directory  doctrine  of  California 
and  Ohio  which  this  same  court,  in  this  same  case,  condemn  in  strong  and 
well-selected  language.  The  application  of  this  construction  would  result  in 
the  defeat  of  at  least  one  of  the  purposes  which  led  to  the  adoption  of  these 
constitutional  provisions,  to  wit,  preventing  the  joining  of  two  opposite  and 
qnconnected  measures  in  the  same  law  for  the  purpose  of  procuring  the 
friends  of  each  to  vote  for  the  joint  bilL 

So  MnoH  OF  Act  as  is  Ezpekssed  ik  Title  is  Valid,  RnfAiVBKB  Void. 
As  we  have  above  seen,  a  number  of  the  states  have  provided  in  their  oonsti- 
tations,  after  adopting  the  clause  under  diMmssion,  that ' '  if  any  subject  shaU 
t»e  embraced  in  an  act  which  nhall  not  be  expressed  in  the  title,  such  act 
shall  be  void  only  ss  to  so  much  thereof  as  shall  not  be  so  expressed:"  Con- 
stitutional Provisions,  mtpra.  This  provision  would  seem  to  be  unnecessary 
in  the  light  of  the  general  rule  requiring  courts  to  sustain  the  validity  of  so 
much  of  an  act  as  is  not  in  plain  violation  of  the  constitution.  The  ordinary 
constitutional  provisions  which  declare  that  every  bill  shall  contain  but  one 
subject,  to  be  expressed  in  the  title,  do  not  expressly  or  by  fair  intendment 
declare  that  provisions  the  subjects  of  which  are  expressed  shall  be  void. 
*'  That  the  vtdid  part  should  be  upheld  is  not  only  in  accordance  vdth  ele* 
mentary  principles,  but  is  sustained  by  authority.  It  is  a  universal  rule  that 
where  a  part  of  a  statute  is  unconstitutional,  that  fact  does  not  authorise  the 
courts  to  declare  the  remainder  void,  unless  the  provisions  are  so  connected 
together  in  subject-matter,  meaning,  or  purpose  that  it  can  not  be  presumed 
the  legislature  would  have  passed  the  one  without  the  other:"  People  v. 
Bngg»,  50  N.  Y.  553-565;  Cooley,  in  his  valuable  contribution  to  const!* 
tutional  learning,  lays  down  the  following  rale:  **If,  by  striking  from  the 
act  all  that  relates  to  the  object  not  indicated  by  the  title,  that  which  is 
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left  is  complete  In  itwlf,  seoBible,  capable  of  being  executed,  and  wholly  inde- 
pendent of  that  which  is  rejected,  it  mast  be  snstained  aa  constitutional:** 
Const.  Lim. ,  6th  ed. ,  178.  This  construction  has  been  almost  universally  placed 
upon  this  proTision  as  well  by  the  states  whose  constitutions  do  not  expressly 
command  such  construction  as  by  those  that  do.  This  will  be  seen  by  an 
examination  of  the  cases  involving  this  point:  Whited  v.  Lewis,  25  Ijbl  Ann. 
608,  where  the  court  say:  "  Where  portions  of  a  law  come  within  the  reason- 
able intendment  of  its  title,  and  others  do  not,  the  latter  alone  are  uncon- 
stitntional,  provided  they  can  stand  alone;**  and  in  Majgor  etc  qf  Savcamak 
V.  State,  4  Ga.  26-68:  "The  true  interpretation  of  this  clause  has  become  too 
well  settled  by  the  usage  and  practice  of  every  department  of  the  state  gov- 
ernment; it  is,  that  so  much  only  of  a  statute  is  void  as  contains  matters 
different  from  what  is  expressed  in  the  title.  Such  has  been  the  uniform 
construction  put  upon  this  provision  by  the  state  courts  separately  and  of  the 
Judges  in  oonvention:"  Id.,  per  Lumpkin,  J.;  State  v.  Ah  Sam,  16  Nev.  27; 
WUkiM  V.  Umtr,  0  Ind.  100;  SUOe  v.  Squiree,  26  Iowa,  341 ;  CUy  qfSan  Antonia 
V.  Ootdd,  34  Tex.  49;  People  v.  Briggs,  60  N.  T.  663;  Van  Riper  v.  North 
Pkunfield,  43  N.  J.  349;  Central  ds  (7.  Road  Co,  v.  People,  6  Ool.  39;  Fdtejf 
V.  StaU,  9  Ind.  363;  Kukne  v.  Kromiie,  20  Id.  490;  Orvhbe  v.  State,  24  Id. 
296;  StaU  v.  Young,  47  Id.  160;  Witemer  v.  Monroe,  26  La.  Ann.  698;  Te- 
cummA  v.  PhUlipe,  6  Neb.  305;  Williams  v.  Payson,  14  La.  Ann.  7;  Weaver 
V.  Lapsley,  43  Ala.  224;  WaJ&er  v.  Staie,  49  Id.  329;  Boyd  v.  StaU,  63  Id. 
601;  Ex  parU  Moore,  62  Id.  471;  Dorset's  Appeal,  72  Fft.  St  192;  Allegheny 
Comty  Home's  Appeal,  77  Id.  77;  MaUer  of  Van  Antwerp,  66  K.  T.  261; 
People  V.  O'Brien,  38  Id.  193;  In  re  Metropolitan  Qae  Light  Co.,  86  Id.  626; 
StaU  V.  Bankers'  Association,  23  Kan.  499;  Rader  v.  Union,  39  K.  J.  600- 
Jones  v.  Thompson,  12  Bush,  394;  Lockport  y .  Oaylord,  61  IlL  276;  Middle^ 
port  V.  Ins,  Co.,  82  Id.  662;  Welch  v.  Post,  99  Id.  471. 

The  only  state,  so  far  as  we  have  been  able  to  find,  which  has  not  adopted 
this  rule  of  construction  is  Tennessee.  In  that  state  the  court  hold  that  if 
an  act  contains  more  than  one  subject,  and  only  one  subject  is  expressed  in 
the  title,  the  whole  act  is  a  nullity:  State  v.  McCann,  4  Lea,  1.  Cooley  says: 
"The  principal  question  in  each  case  will  therefore  be,  whether  the  act  is  in 
truth  broader  than  the  title;  and  if  so,  then  whether  the  other  objects  in  the 
act  are  so  intimately  connected  with  the  one  indicated  by  the  title  that  the 
portion  of  the  act  relating  to  them  can  not  be  rejected,  and  leave  a  complete 
and  sensible  enactment  which  is  capable  of  being  executed:"  Const.  Lim., 
6th  ed.,  17ft 

When  Statutes  arb  CoNSTrrnTiOKAL  ob  Unoonstitutional  vkdxb  This 
Pbovibion. — ^It  is  obviously  impossible  to  state  a  general  rule  which  would 
control  the  constitutionality  of  any  particular  statute  under  this  provision. 
When  a  statute  is  challenged  as  violating  the  provision  under  discussion,  the 
question  for  the  court  to  consider  in  each  instance  is.  Does  this  particular  act 
relate  to  but  one  subject,  which  is  expressed  in  its  title  ?  In  arriving  at  their 
conclusion,  they  are  necessarily  restricted  to  determining.  Does  this  particular 
title  embrace  and  express  all  the  objects  of  this  particular  act  ?  In  discussing 
this  question,  the  court  has  the  assistance  of  many  cases  often  analogous,  but 
never  identical.  However,  from  an  examination  of  the  cases,  the  general 
principle  will  be  found  to  be  that  the  mandate  of  this  provision  is  satisfied 
when  the  law  has  but  one  general  object,  which  is  fairly  indicated  by  its  title. 
The  title  need  not  be  an  index  to  the  bill,  but  a  brief  statement  of  the  object 
of  the  act.  The  constitution  is  satisfied  when  the  particular  subject  expressed 
in  the  title,  fairly  construed,  embraces  every  part  of  the  subject-matter  of  the 
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l»w.  The  subject  to  be  oontained  in  a  bill  may  be  as  broad  and  oomprehen- 
nire  aa  the  legislatare  may  choose  to  make  it.  It  may  indnde  innnmerable 
minor  snbjects,  x^nrnded  all  those  minor  sabjects  are  capable  of  being  so  com« 
bined  as  to  form  only  one  grand  and  oomprehensive  subject;  and  if  the  title  to 
the  bill  containing  this  grand  and  comprehensive  subject  is  also  comprehensive 
enough  to  include  all  those  minor  subjects  as  one  subject,  the  bill,  and  all 
parts  thereof,  will  be  valid:  Diviiicn  of  Howard  Co.,  15  Kan.  194-214;  and 
*'when  the  principal  object  of  an  act  is  expressed  in  the  title,  and  the  act 
embraces,  with  sndi  principal  object,  other  auxiliary  objects,  the  act,  if  not 
otherwise  objeotional,  is  valid,  not  only  as  to  the  principal,  but  likewise  as  to 
the  auxiliary  objeoto:"  Shields  v,  Bennett,  8  W.  Va.  74-«6.  '*If  the  title  fairly 
£^vee  notioe  of  the  subject  of  the  act,  so  as  reasonably  to  lead  to  an  inqulnr 
into  the  body  of  the  bill,  it  is  all  that  is  necessary:"  Allegheny  County  Home  9 
Appeal,  77  Fa.  St  77-80.  "The  oonstmotion  pUoed  upon  the  clause  [the 
one  under  discussion]  is  that  the  details  of  a  legislative  act  need  not  be  spe- 
cificaUy  stated  in  the  titles  but  matter  germane  to  the  subject,  and  adapted 
to  the  aooomplishment  of  the  object  in  view,  may  properly  be  included:" 
State  V.  SUver,  0  Nev.  227.  "None  of  the  provisions  of  a  statute  should  be 
regarded  as  uncoDstitntiooal  where  they  all  relate  directly  or  indirectly  to  the 
same  snbjeoti  have  a  natural  connection,  and  are  not  foreign  to  the  subject 
expressed  in  its  title:"  PMUipe  v.  CovingUm  and  Cincinnati  Bridge  Co,, 
2  Mete  (Ky.)  219^222. 

It  is  not  allowable,  for  the  purpose  of  invalidating  a  law,  to  sit  in  judg. 
ment  upon  its  title,  to  determine  with  eritioal  acumen  whether  it  might  not 
tiave  been  more  explioit  and  so  drawn  aa  more  clearly  and  definitely  to  indi- 
cate the  nature  of  the  legislation  covered  by  it.  The  legislature  is  not  sub- 
ject to  judicial  control  in  respect  to  the  form  or  mode  in  which  the  *  subject' 
of  a  bill  shall  be  '  expressed.'  If  it  is  expressed,  the  constitutum  is  satisfied: " 
People  V.  Ba$U»t  67  K.  T.  568-4(72.  These  and  similar  expressions  will  be 
found  oontained  in  all  the  cases,  and  the  doctrine  as  therein  laid  down  will 
be  the  eriterion  according  to  which  the  constitutionality  of  any  legislative 
enaotment  will  be  determined:  See  WcUber  v.  State,  49  Ala.  329;  Martin  v. 
Broaeh,  6  Oa.  21;  S.  C.,50Am.  Dea  306;  see  also  note  to  this  case;  Belleville 
etc.  B,  B,  Co.  Y.  Chrtgmy,  58  Id.  589;  Protho  v.  Orr,  12  Ga.  36;  Wheeler 
y.  State,  28  Id.  9;  HiU  v.  CommManere  etc,  22  Id.  203;  Jonee  v.  Columbus, 
26  Id.  610;  DaiAom  v.  Hokman,  26  Id.  182;  Allen  v.  Tieon,  50  Id.  374;  S» 
parte  Conner,  51  Id.  571;  Brietwick  v.  Mayor  qf  Brwuwiek,  Id.  639;  BaUroad 
Co.  V.  Whiteneek,  8  Ind.  217;  WUkma  v.  Miller,  9  Id.  100;  Foley  v.  State,  Id. 
863;  CfiOeepie  v.  State,  Id.  880;  Mewherter  v.  Price,  11  Id.  199;  Beed  v.  State, 
12  Id.  641;  Hemry  v.  Henry,  13  Id.  250;  Igoe  v.  StaU,  14  Id.  239;  Sturgeon 
V.  BfOehena,  22  Id.  107;  Laner  ▼.  State,  Id.  461;  Central  Plank  B,  Co.  v. 
Hannaman,  Id.  484;  Oatrigue  v.  Board  qf  Com^re,  39  Id.  66;  McCadin  ▼. 
State,  44  Id.  151;  WUUame  v.  State,  48  Id.  306;  Jackecm  v.  Beevee,  53  Id.  231; 
People  ▼.  McCann,  16  N.  T.  58;  WiUiamB  v.  People,  24  Id.  405;  People  v. 
Allen,  42  Id.  404;  Hvber  y.  People,  49  Id.  132;  People  v.  Bocieeter,  CO  Id.  525; 
Wengler  ▼.  People,  58  Id.  516;  People  v.  Dudley,  Id.  323;  People  v.  Quigg,  59  Id 
83;  Harris  t.  Peojde,  Id.  599;  In  re  FlaUmsh,  60  Id.  398;  People  v.  WUlaea, 
Id.  507;  In  re  Metropolitan  Gas  Light  Co, ,  85  Id.  526;  Belleville  eU.  B,  B.  Co.  v. 
Gregory,  15  IlL  20;  Hreman^s  Aswdaiion  v.  Lovahiry,  21  Id.  511;  OUawa  ▼. 
PeopU,  48  Id.  283;  PreseoU  v.  Ciiy  qf  Chicago,  60  Id.  121;  PeopU  v.  Brislin, 
80  Id,  523;  MeAunich  v.  Mississippi  etc.  B,  B.  Co.,  20  Iowa,  338;  StaU  v. 
Squires,  26  Id.  340;  Chiles  v.  Drake,  2  Mete.  (Ky.)  146;  Chiles  v.  Monroe,  4 
Id.  72;  Hind  v.  Bice,  10  Bush,  528;  Cannon  v.  HemnhiU,  7  Tex.  184;  Battle 
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V.  Howard,  13  XL  845;  RMnmm  ▼.  BtaU^  15  Id.  311;  CUy  qfAniomo  ▼.  €hmid, 
34  Id.  49;  Bx  parte  Hogg,  86  Id.  14;  State  ▼.  Shadle,  21  Id.  404;  ^Rtate  ▼.  Me- 
Crachen,  42  Id.  388;  Latfon  v.  Di/oe,  9  La.  Ann.  829;  SUUe  v.  Haniton,  11 
Id.  722;  Bomer  v.  Steele,  18  Id.  488;  WiUkma  y.  Parson,  14  Id.  7:  WUner 
V.  i/bnrotf,  25  Id.  598;  WMted  v.  I/eio»<,  Id.  568;  SUUe  v.  Lafayette  Co.  CL^ 
41  Mo.  221;  State  ▼.  ift2{er»  45  Id.  495;  StaU  v.  G^<,  18  Minn.  341;  StaU  v. 
KmeeOa,  14  Id.  524;  ifi^  v.  ChaHetion,  29  Wis.  400;  ^vaiu  ▼.  Skairp,  Id. 
564;  jin^fe  v.  Supervieon  of  Marathon,  88  Id.  363:  Harrimm  v.  Superviwn, 
51  Id.  645;  i^eop^e  ▼.  McCaUum,  1  Neb.  182;  SmaUey.  White,  4  Id.  853;  Otflqy 
v.  Sher^qf  Calhoun  Oounip,  3  W.  Va.  588;  Tmcaloota  Bridge  Co.  v.  dmatead^ 
41  Ala.  9;  TTeatwr  v.  Lapdey,  43  Id.  224;  Sx  parte  Upehaw,  45  Id.  234;  Loekhari 
▼.  TVoy,  48  Id.  579;  Walker  y.  £^ftito,  49  Id.  829;  Strnpeon  v.  JSolfey,  3  Or.  515; 
Cannon  y.  Maihee,  8  HeiBk.  504;  iStofe  v.  MeCann,  4  Lea,  1;  Kdler  v.  i9fo«e, 
11  Md.  525;  ParHneon  y.  State,  14  Id.  184;  Effenon  ▼.  ^Titffy,  16  Mioh.  269; 
People  y.  Denahy,  20  Id.  849;  People  v.  Hurlbut,  24  Id.  44;  KuHm  y.  People, 
83  Id.  279;  Doreey^a  Appeal,  72  Pa.  St.  192;  Allegheny  County  HomeU  Ap- 
peal, 77  Id.  77;  Morton  v.  Comptroller  General,  4  S.  C.  480;  StaU  v.  Oumey, 
Id.  520;  Norman  v.  Curry,  27  Ark.  440;  Davw  v.  Woolnough,  9  Iowa,  104; 
Momer  ▼.  JETOfon,  15  Barb.  657;  People  v.  ifoAan^,  13  Mich.  481;  Morford 
y.  Unger,  8  Iowa,  82;  WhiUngy.  ML  Pleasant,  11  Id.  482;  Mayor  ofAnmap' 
oUe  y.  StaU,  80  Md.  112;  StaU  ▼.  Union,  83  N.  J.  850;  Htanboldt  Co.  ▼. 
ChurehiU  Co.  Com're,  6  Key.  80;  Albreeht  y.  State,  8  Tex.  App.  216.  It 
woold  be  a  violation  of  the  letter  and  spirit  of  this  oonstitational  safeguard, 
if  such  a  oonstniction  shonld  be  placed  upon  it  as  woald  forbid  the  incorpo- 
ration into  a  law  of  eveiything  needful  to  the  proper  operation  of  the  one 
•nbjeot  to  which  it  is  limited:  Ex  parte  Upehaw,  45  Ala.  234. 

The  sabjeot  of  an  act  to  incorporate  a  town  or  city,  or  an  act  to  establish  a 
charter  for  a  town  or  city,  is  "the  charter  of  incorporation. **  Such  an  act 
may  contain  a  grant  of  all  the  powers  intended  to  be  confeired  on  the  cor- 
poration, and  whateyer  is  necessary  for  that  end:  Loekhart  y.  Troy,  48  Id. 
579-584.  The  title  to  such  an  act  need  not  be  an  index,  nor  need  it  state  a 
catalogue  of  all  the  powers  intended  to  be  bestowed:  Id.  The  subject  of  an 
act  in  its  most  general  sense  is  defined  in  Morton  y.  Comptroller  General,  4 
8.  G.  430-442,  to  be  *'Bome  right,  obligation,  or  power,  either  public  or 
private,  created,  modified,  or  destroyed  for  the  purpose  of  attaining  some 
end,  either  of  public  or  private  advanta|;e»  which  constitntes  the  object  of 
the  statute." 

The  one  subject  of  an  act  entitled  "An  act  to  prohibit  the  sale  of  intoxi- 
cating liquors  in  the  city  of  Annapolis,  or  within  five  mUes  thereof  to  minors 
and  persons  of  color,"  is  to  prohibit  the  persons  therein  named  firom obtaining 
intoxicating  liquor;  consequently  this  title  is  sufiSdently  broad  to  sustain  a 
provision  in  the  body  of  the  act  making  it  unlawful  to  give  liquor  to  the 
persons  therein  named  within  the  pi^scribed  bounds:  Parhneon  v.  State,  14 
Md.  184-195.  The  general  subject  of  an  act  entitled  "An  act  to  fix  the  state 
tax  on  property  "  is  revenue,  and  it  is  not  objectionable  as  relating  to  "two 
subjects,"  because  one  section  provides  for  a  tax  on  property,  and  another 
for  a  tax  on  privileges.  Neither  is  the  title  defective,  as  it  fairly  gives  notice 
of  the  contents  of  the  bill,  and  is  not  calculated  to  mislead:  Cannon  y. 
Mathea,  8  Heisk.  504;  a  provision  for  the  organization  and  sitting  of  courts 
in  new  counties  is  properly  connected  with  the  subject  of  the  formation  of 
such  counties:  Brandon  v.  StaU,  16  Ind.  197;  and  the  title  to  an  act  which 
recites  that  it  is  "An  act  to  establish  a  home  of  refuge  for  the  correction  and 
reformation  of  juvenile  offenders"  is  sufficient  to  support  a  provision  require 
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ing  that  oertain  real  evtftte  ihonld  be  sold,  and  the  proceeds  Applied  tow»rdfl 
the  purchase  of  the  grounds  and  the  erection  of  soitable  bofldings  for  the  in- 
ttitation;  McCeuim  v.  StaU,  44  Id.  151-180.  But  a  statute  entitled  "An  act 
concerning  promissory  notes  and  bills  of  exchange,"  which  provides  **  that  all 
promissory  notes^  bills  of  exchange,  or  other  instnunents,"  etc,  is  roid,  so 
far  as  it  relates  to  '*  other  instmments:"  Mewharier  v.  Pric^  11  Id.  109; 
and  a  proTision  aathoriang  the  board  of  snpenrisors  to  sell  county  property 
at  Amoldsboxg,  in  an  act  entitled  '  'An  act  locating  the  oonnty  seat  of  Calhonn 
ooonty,**  is  snother  snd  different  object  from  that  stated  in  the  title,  and  in 
consequence  onconstitational:  Outiip  v.  8her\fof  CaOumn  dmniy^  8  W.  Va. 
688.  In  Loainana  slaves  and  free  colored  persons  embrace  two  classes  which 
it  Is  impossible  to  confound  in  l^gal  parlance,  and  in  consequence,  an  act 
entitled  '*An  act  relative  to  slaves  and  free  colored  peiaons  "  violates  the  con- 
stitntiooal  command  that  every  act  shall  embrace  but  one  snl^ect:  8taU  v. 
Hanrimnt  11  La.  Ann.  72SL 

A  provision  in  an  act  entitled  "  an  act  rdating  to  the  lieos  of  mechanics, 
materialmen,  and  laborers,  upon  leasehold  estates,"  etc.,  which  extends 
the  liens  to  freeholds,  is  unconstitutional,  as  freeholds  were  not  expressed 
in  tiie  title,  and  the  titie  mentioning  leaseholds,  which  mention  excluded 
estates  of  a  higher  grade,  was  calculated  to  mislead:  Done^g  Afpeal,  72 
Pa.  St.  102.  The  title,  "An  act  to  restrict  the  sale  of  personal  property  in 
certain  cases,"  is  not  sufficient  to  support  a  provision  which  declares  the 
willful  destruction  of  personal  property  on  which  there  is  an  unsatisfied 
mortgage  lien,  given  by  the  person  so  destroying  it,  punishable  as  a  mis- 
demesnor:  Watteer  v.  SUUe,  49  Ala.  329.  An  act  which  provides  for  the 
expenditure  of  certain  highway  taxes  on  two  distinct  state  roads,  and  for 
the  location  and  constraction  of  a  third  state  road,  and  for  the  expendi- 
ture of  certain  other  taxes  upon  that,  is  unconstitutional,  as  embracing 
more  than  one  object:  PeopU  v.  DtTiahyt  20  Mich.  349;  and  an  act  en- 
titled "An  act  to  declare  void  certain  judgments,  and  to  grant  new  trials 
in  certain  cases  therein  mentioned,  and  to  repeal  sections  2876  and  2877 
of  the  revised  code  of  Alabama,"  is  another  such  law:  Weaver  v.  iMpdey^ 
43  Ala.  224.  Under  the  constitutional  provisions  under  discussion,  it  is 
not  competent  for  the  general  assembly  to  enact  a  law  incorporating 
three  separate  and  distinct  corporations,  or  revive  by  name  three  charters 
whieh  had  become  obsolete:  Bx  parte  Conner,  61  Qa.  671.  An  act  the 
title  to  whieh  related  to  the  incorporation  of  a  dty,  and  for  other  pur* 
poses,  can  not  constitutionally  contain  a  provision  validating  and  confirm- 
faig  all  the  ordinances  of  said  city  heretofore  passed.  *'It  was  just  such 
lei^lation  as  this  which  the  conatitation  intended  to  prohibit  when  it 
excluded  more  than  one  subject-matter  from  being  embraced  in  the  same 
law:"  Brieewick  v.  Mayor  of  Brvnawick,  Id.  639.  In  the  recent  well- 
oonsidered  California  case  of  People  v.  Parkg,  58  CaL  624,  the  titie,  **An  act 
to  promote  drainage,"  was  held  insutBcient  to  support  an  act  the  paramount 
object  of  which  appeared  to  be  the  storage  of  d^brie  from  mining  and  other 
operations. 

The  use  of  the  words  "and  for  other  purposes,"  which  had  formerly 
been  reeorted  to  in  so  many  instances  as  a  sort  of  '*  cure-all,"  is  now,  in  the 
light  of  more  recent  adjudication,  of  no  effect:  Town  o/Fishkill  v.  IHehiill 
S  Beekman  Plank  Road  Co.,  22  Barb.  634;  Ryerson  v.  Utley,  16  Mich.  269; 
8L  Louie  v.  Titfel,  42  Mo.  678.  The  constitution  of  New  York  applies  the 
provision  under  discussion  only  to  ** private  and  local"  bills.  It  has  been 
lield  that  the  placing  by  the  legislature  in  a  private  or  local  bill  of  matter 
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of  pablio  or  general  l»w  does  not  render  the  aot,  so  £tf  m  the  matter  of  pab- 
lio  or  general  law  is  oonoemed,  obnoziona  to  this  section  of  the  oonstitatioa: 
PeopU  Y.  MeCann,  16  N.  T.  6&-60;  WUliams  ▼.  People,  24  Id.  405.  Bnt  in 
such  a  case,  the  private  part  is  void.  "We  *  *  *  are  not  dispoeed  to- 
oonoede  that  the  joining  of  two  snbjeots  in  a  bill,  one  public  or  general,  and 
one  private  or  IooeJ,  will  save  the  private  matter  of  the  bill  from  conflict- 
ing with  that  clause  of  the  section  of  the  constitution  which  prohibits  a 
private  bill  from  embracing  more  than  one  subjeot:**  People  ▼.  ISh^ffervUor^ 
qfChanOtrnqtM,  43  Id.  10-18,  per  Folger,  J. 


WlLDEI  V.   GOLUEB. 

[7  KixiLUm,  97S.] 

Wbbs  Fbivati  Bights  CoinruoT  wtfh  OoireiBSEATioas  ov  Pobuo  Pol- 
lOT  the  former  must  yield. 

MOBTQAOS    SOBOUrXD    UFOV    OoVSLDEBUTtOV    THAT    MOBilOAOn    8ROULI>- 

Obtaik  from  the  governor,  even  by  fair  meaniy  a  iiotts  proeegiii  to  be- 
entered  in  a  proeeontioo  pending  against  a  third  party,  and  in  the  dis- 
missal of  which  the  mortgagors  were  interested,  is  against  pablio  polii^, 
and  void. 

It  18  No  AvswsB  to  OBJionoH  ov  '*Publio  Pouot,*'  to  an  agreement  to* 
obtain  a  writ  of  nolle  proeepd  from  the  governor,  that  he  bad  a  right- 
to  issue  such  writ. 

OoNBPniAom  TO  DnrBAUD  Aubot  Pubuo  Ismnr  so  CSuMnLT  that  any 
compromise  by  which  a  nolle  proeeqnl  Is  entered  in  %  pioeeeatum  for 
such  offense  has  never  been  allowed. 

It  Pabtt  IK  PuBsuANOK  ow  AoBiDfiiiT  TO  Obtadi  Nolu  PnosiQui  il^ 
a  criminal  prosecution  resorted  to  only  fair  means  to  obtain  aach  writ^ 
the  onu»  of  showing  such  fact  is  upon  him. 


On  the  nineteenth  day  of  October,  1849,  Collier  and 
mortgaged  certain  of  the  wife's  property  to  Wildey  to  seonre^ 
the  payment  of  five  promissoiy  notes,  which  were  drawn  by 
John  M.  Slaney  in  fayor  of  Collier,  and  indorsed  by  him.  In 
1852  the  mortgage  was  duly  foreclosed  and  the  property  sold. 
The  appellees  now  object  to  the  confumation  of  the  sale  for  dif» 
ferent  reasons,  principally  that  the  consideration  of  the  mort- 
gage was  that  Wildey  was  to  procure  a  noUe  pro9equi  from  the 
governor,  in  a  proceeding  in  which  an  indictment  had  been 
found  against  Slaney  and  his  son  for  fraudulently  conspiring  to 
obtain  money  from  Wildey.  Collier  had  been  a  partner  in  the 
transaction  with  the  younger  Slaney,  and  he  was  threatened 
with  a  similar  prosecution,  hence  his  desire  to  haye  the  proceed- 
ings dismissed.  The  evidence  showed  that  after  the  indictment 
had  been  found  the  parties  agreed  upon  a  compromise,  by  which, 
in  consideration  of  the  execution  of  the  above  mortgage,  Wildey^ 
was  to  obtain  the  noUe  prosequi  from  the  governor.    The  mar^<^ 
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gBge  was  deliyexed  to  Oollier's  agent,  to  be  delivered  to  Wildej 
after  he  had  obtained  the  writ,  and  it  was  delivered  to  him  ac- 
cordingly. It  was  also  shown  that  Mrs.  Collier  was  acquainted 
with  all  the  circtunstances  of  the  case,  and  executed  the  mort« 
gage  with  full  knowledge  of  them.  The  exceptions  to  the  con-* 
firmation  of  the  sale  were  sustained  by  the  court  below,  and  ib» 
complainant  appealed. 

Fiits,  for  the  appellant. 

McLean,  for  the  appellees. 

By  Oourt,  Tuck,  J.  We  suppose  that  the  money  claimed  in 
this  case  was  due  to  the  appellant,  and  that  his  object  in  taking 
the  mortgage  was  to  secure  his  debt,  without  any  design  to  ob- 
tain a  fwUepraeequi  by  improper  means.  It  is  quite  apparent 
that  Ifn.  OoUier,  not  being  indebted  to  the  appellant,  became 
a  party  to  the  mortgage  for  the  sole  purpose  of  inducing  him  to 
use  his  efforts  in  obtaining  the  noOe  prosequi,  making  her  prop- 
erly responsible  for  a  debt  not  her  own.  This,  it  is  true,  h/eme 
tole  may  do;  but  the  question  here  is  whether  this  deed  is  not 
sToided  by  the  law,  for  the  reasons  assigned  in  the  record. 

Courts  of  justice  are  generally  open  to  suitors  for  the  recoveiy 
of  just  claims,  but  considerations  of  public  policy  are  often' 
deemed  paramount  to  private  rights,  and  where  they  are  opposed, 
the  latter  must  yield.  There  is  no  doctrine  better  settted  than 
that  agreements  to  obtain  executive  clemency,  by  means  of  par- 
dons or  writs  of  noUe  prosequi,  can  not  be  enforced.  The  rea- 
sons are  obvious.  They  are  designed  to  protect  the  exercise  of 
this  power  from  abuse  through  the  intervention  of  designing 
persons,  and  although  in  the  particular  instance  no  improper 
influences  may  have  been  resorted  to,  the  public  interest  in  such 
questions  requires  that  the  principle  should  be  enforced  in  all 
cases.  It  may  sometimes,  as  between  the  parties,  be  unjust  to 
a  claimant  who  has  rendered  valuable  services  for  another  in  his 
distress,  but  rules  of  law,  founded  on  public  policy  and  the 
safety  of  society,  will  not  be  set  aside  to  sustain  such  individual 
demand.  Without  going  into  these  doctrines  at  length,  it  may 
suffice  to  refer  to  the  following  authorities,  where  the  subject  ia 
fully  discussed:  Collins  v.  Blaniem,  2  Wils.  341;  Smith's  Lead. 
Cas.  154;  1  Ch.  Crim.  L.  4;  WaUace  v.  Hardacre^  1  Camp. 
45;  Ch.  Cont.,  ed.  1851,  571,  582;  Story  on  Cont.,  sec.  202; 
Parsons  on  Cont.  865,  880;  Rsir  v.  Leenuin,  51  Eng.  Com.  L* 
808;  S.  C,  58  Id.  871;  MarOuOl  y.  BatUmare  *  Mio  B.  B.  Go.^ 
18  How.  884. 
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It  is  trna,  as  aigned  by  the  appellanf  b  counsel,  that  the  party 
here  only  undertook  to  apply  to  the  governor  for  what  the  ezeou- 
tiye  had  authority  to  giant,  and  that  there  was  nothing  illegal 
in  his  making  efforts  to  obtain  the  noUe  pro9equi.  Butitdoes  not 
follow  that  tile  case  is  zelie7ed  thereby  from  the  objection  taken 
on  the  part  of  the  appellee.  The  executiTe  is  still  liable  to  be 
misled,  and  induced  to  art  i;ipon  considerations  suggested  by  a 
party  having  an  interest  to  produce  false  impressions  on  his 
mind;  and  to  shield  that  department  of  the  goverment  and  pro- 
tect the  community  against  the  improvident  exercise  of  its  pre- 
rogatives, the  law  has  declared  that  a  recovery  can  not  be  had 
on  such  undertakings.  The  same  reason  applies  with  equal 
force  in  support  of  claims  for  obtaining  the  passage  <rf  laws  by 
the  legislature.  We  do  not  say  that  services  of  that  kind  may 
not  be  compensated  when  publicly  rendered  by  advocates  dis- 
closing their  true  relation  to  the  subject,  but  certainly  not  when 
the  character  in  which  they  solicit  is  unknown.  And  yet  in  all 
such  instances,  the  legislature  most  probably  would  be  asked 
to  do  only  what  there  was  ample  power  to  grant. 

There  is  much  danger  of  abuse  in  the  exercise  of  the  pardon- 
ing power  and  in  granting  writs  of  notte  prosequi^  arising  from 
the  mannefr  in  which  such  applications  are  generally  presented. 
They  were,  before  the  adoption  of  the  present  constitution,  pre- 
ferred and  acted  on  eos  parte,  the  governor  necessarily  relying  on 
the  imperfect,  not  to  say  false,  lights  that  such  circumstances 
might  afford.  It  is  easy  to  perceive  that  this  danger  is  greatly 
increased  where  the  party  urging  the  application  is  unknown  to 
the  executive,  the  paid  agent  of  the  accused,  or  is  acting  under 
the  strongest  inducements  to  varnish  or  misrepresent  the  facts 
by  reason  of  his  own  interest  in  the  success  of  the  measure.  No 
class  of  cases  presents  a  more  striking  illustration  than  that  to 
which  the  presentment  mentioned  in  this  record  belongs.  If  it 
be  understood  as  the  law  of  the  state  that  such  compromises  are 
binding  and  may  be  enforced,  we  may  anticipate  an  increase  in 
number  of  presentments  for  raising  money  under  false  pretenses, 
and  for  conspiracies  to  defraud,  found  at  the  instance  of  persons 
defrauded,  hoping  thereby  ultimately,  as  here  expected,  to  se- 
cure the  payment  of  their  claims  against  the  offenders.  Although 
there  may  be  cases  in  which  compromises  have  been  allowed, 
there  are  none,  as  far  as  we  are  informed,  for  arresting  prosecu- 
tions by  obtaining  a  nolle  prosequi^  or  otherwise,  in  cases  affevting 
the  public  interest  as  closely  as  offenses  like  that  charged  against 
Blaney.     We  take  the  rule  as  laid  down  by  Lord  Eldon  in  Ihr» 
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mail  v.  Cole,  8  Eep.  258,  where  one  Tunstall  being  under  een* 
tence  of  death,  the  plainiifF  was  prevailed  upon  to  lodge  thirty 
pounda  in  the  hands  of  the  defendant,  to  be  applied  to  the  pur- 
pose of  procuring  him  a  pardon.  The  plaintiff,  being  held  to 
strict  proof  of  the  means  employed  to  obtain  the  pardon,  stated 
that  Tunstall  was  a  man  of  good  character  before  his  conviction; 
that  one  Morland,  being  a  person  of  good  connections  and  having 
access  to  persons  of  interest,  the  money  was  to  be  given  to  him 
for  BO  using  his  interest,  by  representing  in  favorable  terms  the 
case  and  character  of  Tunstall.  Lord  Eldon  would  not  let  the 
cause  proceed,  saying:  **  Where  a  person  interposes  his  interest 
and  good  offices  to  procure  a  pardon,  it  ought  to  be  done  gra- 
tuitously, and  not  for  money;  the  doing  an  act  of  that  description 
should  proceed  from  pure  motives,  not  from  pecuniary  ones. 
The  money  is  not  recoverable."  We  suppose  that  the  appellant 
who  undertook  to  obtain  the  noUe  prosequi  could  not  have  ex- 
pected to  succeed  by  means  lees  exceptionable  than  those  con- 
demned by  Lord  Eldon. 

The  same  principle  was  xecogniied  in  Hatfield  v.  Oulden^  7 
Watts,  162,  where  the  plaintiff  sued  to  recover  compensation 
for  services  rendered  the  defendant  in  procuring  his  pardon. 
The  court  there  remarked  upon  the  means  employed  by  the 
plaintiff,  as  showing  that  he  was  not  actuated  by  pity  or  friend- 
ship, or  a  sense  of  justice,  but  for  his  own  gain  and  emolument. 
It  is  true,  the  means  resorted  to  by  Wildqr  do  not  appear,  and 
we  are  not  to  infer,  in  this  particular  case,  that  the  power  was 
unwisely  exercised  in  consequence  of  the  representations  made 
fay  him  to  the  governor;  but  it  is  quite  plain  that  motives 
of  interest  instigated  his  exertions  in  behalf  of  the  accused,  and 
if  the  manner  in  which  his  part  of  the  engagement  was  per- 
formed could  aflbct  the  case — ^which,  however,  we  deem  wholly 
unimportant — ^the  onus  was  certainly  on  him  to  show  the  means 
fay  which  the  governor  had  been  induced  to  act  favorably  upon 
the  application. 

We  perceive  nothing  in  the  case  to  exempt  it  from  the  opera- 
tion of  the  prindplea  upon  which  the  law  reprobates  contracts  of 
this  character,  and  concurring  with  the  judge  below  in  his  view 
of  the  transaction,  we  must  affirm  the  decree;  but  we  do  not 
oonflider  it  a  case  for  costs. 

Decree  affirmed* 

OoMFOUHntirai  Mibdimbavob  n  Iixsgal  CoimnnATioN  for  a  note^  and 
ttfofds  it:  .Jones  v.  JKee,  20  Am.  Deo.  612;  and  »  bond,  part  of  the  oonaideia- 
lioa  of  whioh  la  an  agreement  not  to  proeaoate  for  malioioaa  miiohief,  ia 
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void  M  Against  pnblio  policy:  Cameron  v.  MeFarUmd,  6  Id.  586.  So  sap- 
pr«6sxon  of  a  criminal  praeeoatioo  or  of  the  evidence  necessary  to  support  It 
is  illegal  in  a  private  individual,  and  is  not  good  as  a  oonaideration:  Phsmer 
V.  8mUht  22  Id.  478.  An  agreement  to  grant  certain  privileges  in  considera- 
tion of  the  withdrawal  of  opposition  to  the  passage  of  an  act  by  the  legisla- 
tnre  is  void  as  against  public  policy:  Pingry  v.  WaMurUt  15  Id.  676.  So 
Is  preventing  ccmipetition  in  bidding  for  government  contracts:  ChtUck  v. 
Ward^  18  Id.  389;  or  at  execution  sales:  •/bnet  v.  CatweU^  2  Id.  134. 

COHTBACT    WHOSB     CONSIDKIUTIOir    18    AOUODOENT    TO    OOMTOUKD    OB 

<8titlb  CsniUTAL  PBOSiounoir:  See  an  extensive  discussion  of  this  qneatkm 
in  notes  to  Town  qf  Hinetburgh  v.  Sfmmert  31  Am.  Dec.  598»  and  Shano  v.. 
SpooneTf  32  Id.  348,  where  such  contracts  are  declared  void.  For  a  discus- 
aion  of  the  rights  of  parties  to  an  illegal  or  fraudulent  transaction,  see  Bo^ 
V.  Bardaif,  84  Id.  762,  and  note.  See  also  note  to  OUppimger  v.  HepboMgh^ 
40  Id.  525.  The  principal  case  U  cited  in  €htw0U  v.  Nedl,  26  Md.  334»  346^ 
where  the  court  say:  *'  The  law  is  weU  settled  that  oontraots  made  in  viola- 
tion of  law  can  not  be  enforced."  The  court  go  on  to  say  that  after  snch  a 
contract  has  been  enforoed,  equity  wiU  refuse  to  grant  relief  by  ordering  re- 
paymenti  etc.,  as  the  parties  are  In  pari  ddkia. 


FaBMBBS  AlflD   PliANTEBS  BaNK  t;.   MaBUK. 


[T  lUxajorD,  MS.] 

fliAUB  nr  Ohavoxbt  abi  Made  Subjict  to  iNouioRAVOia  Whioh  abs 
OH  Pbopebtt,  unless  expressly  stipulated  to  the  oontraiy  by  the  tenns 
of  sale.  The  intesest  and  estate  of  the  parties  is  the  only  thing  sold, 
and  the  doctrine  of  eofotai  emptor  applies. 

BuBDEN  or  Paoor  is  ok  PuaoHAasB  at  Chanobrt  Sale  to  show  that  he 
made  the  purchase  free  from  all  incumbrances. 

Whbbe  Pubohaseb  at  Chakoebt  Sale  Fails  to  Gomflt  witb  Tebmi 
or  Sale,  and  a  resale  is  ordered,  the  trustee  making  sale  is  allowed  his 
coaunissions  on  the  amount  of  the  sale,  and  his  legal  fee  for  filing  the 
petition.  He  will  not  be  allowed  additional  commission  for  the  ooUeo- 
tion  of  the  money. 

When  Bebale  is  Obdered,  Tbubtbe  is  Allowed  his  legal  fees  and  com- 
mission on  the  proceeds  of  the  second  sale;  but  where  he  proceeds  at  law 
by  suit  upon  the  purchaser's  notes  or  bonds,  he  is  not  allowed  a  doubl* 
commission,  and  consequently  he  is  awarded  an  attorney's  fee. 

TsoB  is  an  appeal  from  the  dedcdon  of  the  chancellor  in  thia 
^ase,  rendered  in  July  term,  1862,  in  the  high  court  of  chan- 
cery of  Maryland,  and  reported  in  3  Md.  Ch.  224.  The  chan- 
cellor in  his  decision  states  the  facts  as  foUows;  **  The  ques- 
tions in  controTersy  arising  upon  the  exceptions  to  the  report 
of  the  auditor  in  this  case  relate  to  the  allowance  to  Will- 
iam W.  McClellan,  the  first  purchaser,  of  the  sum  of  one 
hundred  and  sixty-one  dollars  and  twenty-five  cents,  for 
arrears  of  ground-rent  and  interest  thereon,  due  at  the  timia 
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of  his  pnrohase,  and  to  the  allowanoe  to  the  trustee  of  a  com- 
miflsion  of  five  per  cent  on  the  amount  due  upon  the  first  sale, 
as  a  compensation  for  his  services  as  solidtor,  the  trustee  being 
a  solicitor  conducting  the  cause.  The  first  purchaser  being 
in  default,  proceedings  were  instituted  against  him  for  a  resale, 
under  the  act  of  1841,  chapter  216,  and  a  resale  at  his  risk  being 
ordered,  the  court,  in  ratifying  the  second  sale  by  an  order  passed 
on  the  thirtieth  of  Januaiy,  1860,  in  addition  to  the  commission 
allowed  the  trustee  according  to  the  course  of  the  court,  directed 
that  he  should  be  allowed  a  commission  of  five  per  cent  on  the 
amount  due  upon  the  first  sale  when  collected,  '  as  compensa- 
tion for  his  services  as  solicitor/  "  This  appeal  is  taken  to  the 
decision  of  the  chancellor  in  oTerruling  certain  exceptions  to 
the  auditor's  report.  The  remaining  facts  appear  from  the 
opinion. 

CharleM  F.  Mbh^^  for  the  appellants. 

QrafUm  L.  Dulany,  for  the  appellees. 

By  Court,  La  Gbum>,  C.  J.  The  questions  which  we  are 
called  upon  to  decide  on  this  appeal  arise  out  of  exceptions  filed 
by  the  complainant  and  by  Mr.  William  W.  McCleUan  to  the 
auditor's  report  and  account  B.  It  appears  from  the  proceed- 
ings that  the  exceptant,  McCleUan,  became  the  purchaser  at  a 
sale  ordered  by  the  court  of  chancery,  and  that  this  sale  was 
duly  reported  by  the  trustee  and  ratified  by  the  chancellor. 
The  amount  of  the  sale  was  one  thousand  four  hundred  and 
fifty  dollars.  The  purchaser  failing  to  comply  with  the  terms 
of  sale,  proceedings  were  instituted  for  a  resale  under  the  act 
of  assembly  of  1841,  chapter  216,  and  a  resale  was  directed  at  the 
risk  of  the  first  purchaser,  the  exceptant  McCleUan.  The  prop- 
erty was  resold  for  the  sum  of  one  thousand  six  hundred  and 
twenty-fiTC  dollars.  In  the  statement  of  the  account  B,  of  the 
proceeds,  the  auditor  aUowed  to  the  exceptant  the  sum  of  one 
hundred  and  sixty-one  dollars  and  twenty-fiye  cents,  which  he 
idaimedon  the  ground  that  when  he  made  his  purchase  it  was  an 
incumbrance  on  the  lot  in  form  of  rent  due,  and  that  inasmuch 
AS  he  was  compelled  to  pay  it  to  the  landlord,  he  ought  to  be 
aUowed  the  amount  as  a  credit  on  his  purchase.  Although  in 
flome  instances  trustees,  in  effecting  sales  under  decrees,  do  so 
free  from  the  incumbrance  of  taxes  and  ground-rent — making 
the  latter  payable  out  of  the  proceeds— yet  in  the  case  now  be- 
fore us  we  agree  with  the  chanceUor,  that  the  purchaser  made 
his  purchase  on  the  eatress  understanding  that  he  was  to  pagr 
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the  taxes  and  ground-rent  due  on  the  premises,  of  which  he  had 
full  and  due  notice.  The  testimony  of  the  trustee  is  positiTe  aa 
to  the  notification  to  this  effect,  giyen  to  the  company  assembled 
at  the  place  of  sale,  and  especially  to  the  agent  of  the  purchaser 
who  made  the  purchase  for  him.  This  is  substantially  admitted 
by  the  agent.  Under  these  circumstances,  it  would  be  unjust 
to  allow  him  the  amount  of  the  ground-rent.  It  is  but  fair  to 
presume,  the  property  being  sold  subject  to  this  incumbrance, 
that  it  sold  for  a  sum  less  that  amount.  But,  independently 
of  this  consideration,  chancery  sales  like  the  one  in  this  case, 
unless  it  be  expressly  stipulated  to  the  contrary  by  the  terms  of 
sale,  are  made  subject  to  the  incumbrances  which  are  on  the 
property.  The  only  thing  sold  is  the  interest  and  estate  of  the 
parties  to  the  proceeding;  the  doctripe  of  caveai  emptor  applying: 
Brown  y.  Wallace,  4  Gill  &  J.  479.  This  being  so,  it  is  incum- 
bent on  the  purchaser  to  show  his  purchase  was  made  free  from 
all  or  particular  incumbrances  before  he  can  be  allowed  for  any 
such. 

We  dissent,  howerer,  from  the  opinion  of  the  chancellor,  so 
so  far  as  it  relates  to  the  allowance  of  fiye  per  cent  to  the  trustee, 
in  addition  to  his  commissions  on  the  second  sale.  The  case  to 
which  he  refers,  that  of  Posi  t.  MnudbaU,  8  Bland,  486,  does  not 
sustain  the  view  taken  by  him.  We  have  had  access  to  the 
original  papers  in  the  register's  office,  and  find  that  the  allow- 
ance of  fiye  per  oent  in  that  ease  was  for  attorney's  fees  in  the 
proseoution  of  daims  at  law.  When  a  resale  is  had,  the  trustee 
is  allowed  his  legal  fee  for  filing  the  petition  and  commissions 
on  the  amount  of  the  proceeds  of  sale,  and  this,  in  our  judg- 
ment, is  a  sufficient  allowanoe  to  be  made  out  of  the  purchase 
money.  There  is  no  reason  why  the  trustee  should  be  allowed 
more  on  a  resale  than  on  the  original.  There  is,  howerer,  a 
reason  for  the  allowance  of  counsel  fees  where  the  <»riginal  pur- 
chase money  is  sought  to  be  recovered  by  suits  at  law;  for,  in 
this  latter  case,  the  trustee  reoeiTes  nothing  in  the  form  of 
commissions,  except  on  the  amount  of  the  original  purchase. 
When  a  party  fails  to  comply  with  his  contract  of  purchase  be 
may  be  coerced  in  three  different  modes:  1.  By  attachment; 
2.  By  suits  at  law  on  his  notes  or  bonds;  and  8.  By  a  resale: 
Biohardson  v.  Jones,  8  Oil!  A  J.  168;  Anderson  ▼.  Jbutte,  2 
Ear.  &  G.  846;  Act  of  1841,  o.  216.  When  the  latter  is  re- 
sorted to,  he  is  allowed  his  legal  fee  and  commissions  on  the 
proceeds  of  the  second  sale;  but  where  he  proceeds  at  law,  be 
is  not  allowed  double  commissions,  and  therefore  it  is  bat 
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proper  he  should  be  awarded  an  attorney's  fee  as  a  compen- 
sation for  his  services.    Entertaining  these  views,  we  a£Srm  in 
part  and  reverse  in  part  the  order  of  the  chancellor. 
Order  affirmed  in  part  and  reversed  in  part. 

PmiOHASKB  UHDXB  Jddombnt  acquires  all  the  rightt  ot  the  Judgment 
debtor  in  the  premiaea:  Sweet  v.  OrteHf  19  Am.  Deo.  442. 

DocTBiiniQF  Gavbat  Exptor  Afplibb  to  Judicial  Salis:  SackeU  v.  Twrn- 
ing,  57  Am.  Dec  509,  and  note. 

•  Tkx  fbingipal  gabs  is  cited  in  Slothower  y.  Gordon^  23  Md.  9,  where  the 
court  Bay:  "There  la  no  relation  of  oonfidenoe  and  tmat  between  tmatee  and 
poTchaaer;  on  the  oontrary,  the  dootrine  of  camtU  emptor  appliea  to  all  aalea 
by  traateea  acting  onder  deoreea  of  ooorti  of  equity."  Agun,  in  Downm  v. 
Spreeher,  35  Id.  483»  in  speaking  of  a  sale  under  *  decree  of  ooort^  the  oonrt 
say:  **  The  sale  under  that  decree  passed  only  the  title  of  the  parties  to  the 
caoae,  and  the  purbhaaer  took  their  interests  only.  In  all  such  oases  f'he 
dootrine  of  emeeat  emptor  applies;"  and  the  prindpal  case  is  cited.  The  prin- 
cipal case  is  cited  in  Farmert^  Bank  qf  Marykmd  v.  Thamaa,  87  Id.  257,  to 
the  point  that  at  a  sale  under  a  decree  of  court  the  purohaser  acquires  only 
the  rights  title,  and  interest  of  the  parties  to  the  suit  It  is  again  cited  in 
Mealejf  T.Faget^l  Id.  185»  wlun  the  court  diseuas  resales  of  properly  whioh 
•old»  but  the  pnrohaae  of  which  was  not  ooneladsd. 


Mc/Tavibh  v.  Gabboll. 

tl  Ummilamd,  USL] 

Hax  can  hot  Subjbox  Ohs  Pabt  or  hi3  Pbopsbtt  to  Avormoi  by  ease- 
mentt  for  a  man  can  not  have  an  easement  in  his  own  property. 

If  Mah  Who  Owhb  Labos  Tbaot  op  Land  upon  Whioh  is  Situated 
Hill,  mill-race  and  dam,  and  a  road  along  the  race,  conveys  by  deed  of 
gift  that  part  of  his  estate  upon  which  the  dam,  race,  and  road  are  situ- 
ated to  one  perron,  and  afterwards  conveys  the  part  upon  which  the  mill 
is  situated  to  another  (both  subject  to  his  own  life  estate),  it  would  seem 
but  reasonable  that  the  first  grantee  should  be  considered  as  having 
taken  her  portion  of  the  estate  subject  to  all  such  mill  rights  as  were  in 
use  at  the  date  of  the  conveyance  to  her,  and  which  continued  to  be 
used  subsequently,  and  which  were  abedately  necessary  to  continue  the 
mill  in  operation. 

Wbbbb  Man  Owns  Labgh  T&act  op  Land  upon  Whioh  nl  Situated 
Mill,  mill-race,  and  dam,  and  a  road  along  the  race  to  be  used  in  repair^ 
ing  the  same,  conveys  by  deed  of  gift  that  part  of  his  estate  upon  which 
the  dam,  race,  and  road  are  situated  to  one  perron,  and  afterwards  con- 
veys the  part  upon  which  the  null  Is  situated  to  another  (reserving  to 
himself  a  life  estate  in  each  caro),  the  owner  of  the  mill  should  have  the 
privilege  of  using  the  dam,  xaoe,  and  road,  upon/  the  principle  of  l^gal 


Wat  bt  Nbcessitt. — ^If  the  owner  of  a  tract  of  land  conveys  a  part  of  his 

land  to  another,  if  the  latter  has  no  other  right  of  way  out,  he  has  a  way 

by  necessity  over  the  remaining  lands  of  his  grantor. 
Am.  Dko.  Yol.  LXl~d3 
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No  IvFEBiKOB  ov  Faot  cak  bx  Mads  whttTB  the  aotloii  ooDMi  beCora  %iw 
ooart  upon  a  oaae  stated. 

OcB  Eablt  LmsLATiov  m  Bboabd  to  Millb  ahowa  that  thqr  ave  of  graal 
pablio  otflity. 

Owmn  or  Tsaot  of  Land  Who  Has  Kactmicwt  nr  MiiiL-&AOB»  Dak,  and 
a  roadway  along  nud  xaoe  to  repair  the  nme,  has  not  got  a  priTafte  iig|it 
of  way  for  ordinary  purposes  over  said  road,  bat  only  a  right  to  use  it  as 
oooadon  mi^t  reqoire  to  repair  the  xaoe  and  dam« 

DwvxB  or  Lakd  SuBJSor  «o  KASXMXirr  has  all  the  rights  of  owner,  sub- 
ject only  to  a  reasonable  nse  of  the  easement.  Consequently  where  snoh 
owner  boilds  a  f enoe  across  a  road,  to  which  another  person  has  an  eas^ 
ment  for  oooasionai  nse,  if  the  owner  offiars  to  and  is  willing  to  take 
down  the  fenoe  every  time  tlie  person  having  the  ri^t  dedres  to  pass, 
he  occasions  snoh  latter  person  no  damage  which  can  be  reoovared  in 
an  action. 

EaaiMiMT  TO  T&ATiL  Axx>HG  BoAB  Ennmro  axx>hg  ICiLL-sAan,  fob  Pdb- 
poaa  of  Bbpaibuio  Samb,  is  not  necessarily  obstnicted  by  "plowing 
and  oalttvating  "  the  road,  the  sort  of  cnltivation  not  being  mentioned. 
Tliere  are  different  modes  of  cnltivation,  some  of  which  in  particolar 
stages  of  it  woold  create  no  such  obstmction  as  could  prevent  carts  and 
wagons  from  being  used  with  c(mvenience  in  repairing  the  dam  and  race. 

Pl.AniTiFF's  Pbatxb  fob  LfSTBUonoir,  Basbd  upoir  ma  Own  Bvidxhob, 
OAV  HOT  bk  Givbn,  when  the  proof  of  the  defendant,  if  believed  by  the 
jury,  would  establish  any  proposition  inconsistent  with  the  theory  of 
sudi  prayer.  Plaintiff  must  assume  or  admit  the  truth  of  all  the  de- 
fendant's proof  on  the  subject. 

This  is  an  action  of  trectpass  on  the  case,  brought  by  Canoll 
against  Mrs.  MoTavish,  for  obstructing  a  way,  to  which  the  plea 
of  non  cuX.  was  entered.  In  plaintiff's  instmction,  set  out  in  fall 
in  the  opinion,  his  evidence  is  snfficiently  stated.  Defendant  sub- 
stantially proved  that  the  fence  compliuned  of  was  a  temporary 
structure,  a  common  rail  fence  which  could  be  moved  from 
place  to  place,  and  was  put  up  as  if  to  be  taken  down  at  any 
time.  He  also  showed  that  if  the  rails  were  taken  down  the 
posts  would  not  interfere  with  travel  upon  the  road,  and  that 
he  had  often  informed  plaintiff  and  his  manager  that  they 
could  take  down  the  rails  whenever  it  became  necessary  for 
them  to  pass  over  the  road;  and  that  if  they  did  not  desire 
to  do  BO,  if  they  would  inform  defendant  or  his  agent,  they 
would  take  the  rails  down  for  them.  It  was  further  shown  that 
the  fence  was  necessary  to  complete  the  indosure  of  defendant's 
field.  Plaintiff  then  offered  his  prayer,  which  was  granted  by 
the  court  below,  and  defendant  took  his  first  exception.  The 
remaining  facts  appear  from  the  opinion. 

Doney  and  Alexander^  for  the  appellant. 

Pitts  ofuf  DtUany,  for  the  appellee. 
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Bj  Court,  Eoglbstoit,  J.  This  is  an  action  on  the  case* 
brought  by  0.  OaxroU,  the  appellee,  against  0.  0.  MoXaviah, 
the  appellant,  for  obstmoting  a  road  running  from  the  mill  of 
the  appellee  to  his  mill-dam»  which  dam  and  the  obstnieted 
portion  of  the  road  axe  on  the  land  of  the  appellant.  The 
^declaration  alleges  that  the  appellee  -was  possessed  of  an  ancient 
mill,  with  the  right  to  use  the  water  from  a  stream  on  the  dose 
of  MoTsTish,  through  a  race  ronning  oyer  said  dose,  from  the 
mill-dam  to  the  mill,  and  to  the  use  of  a  road  ronning  from  the 
mill  to  thedamyimmediatelyalongthebankof  the  said  race,  for 
the  purpose  of  passing  with  wagons,  etc.,  as  occasion  required, 
to  dean  out  and  repair  the  race;  and  that  the  appdlant  placed  a 
fence  along  the  bank  of  the  race,  between  the  race  and  the  road, 
whereby  the  road  was  obstructed  and  the  appdlee  depriyed  of 
the  use  thereof,  and  prevented  and  hindered  from  repairing  lus 
race,  and  his  mill  was  rendered  entirdy  usdess. 

At  the  instsnoe  of  the  plaintiff,  the  court  instructed  the  juiy: 
«« If  they  find  the  deeds  offered  in  eridence  by  the  plaintiff  and 
•defendant,  and  that  the  plaintiff,  on  the  death  of  said  Oharles 
Oarroll,  on  the  fourteenth  of  NoTomber,  1882,  came  into  the 
full  possession  of  all  the  property  conyeyed  to  him  by  the  deed 
of  the  twenty-eighth  of  July,  1882,  and  so  continued  in  posses- 
sion until  this  day;  and  if  the  jury  find  that  there  was  a  mill  on 
said  property,  whidi  had  been  erected  thereon  some  time  before 
the  death  of  said  OarroU,  and  a  considerable  time  or  period 
before  the  execution  of  any  of  the  deeds  aforesaid,  which  still 
remains  thereon;  and  if  the  juiy  further  bdieve,  from  the  proof, 
that  there  was  a  race  with  a  road  or  way  upon  its  western  bank 
or  margin,  to  be  used  for  the  reparation  of  the  banks  of  said 
race,  leading  from  a  dam  upon  the  land  of  said  defendant, 
which  was  conyeyed  to  him  or  them  under  whom  he  claims,  by 
said  OarroU,  who,  during  his  life-time,  and  for  a  long  period 
before  his  death,  used  and  possessed  said  race  and  road  or  way 
in  connection  with  said  mill;  and  if  the  juiy  further  find  that 
from  the  death  of  said  OaxroU  the  plaintiff  has  been  in  the  quiet 
and  peaceable  possession  of  the  land  conyeyed  to  him,  as  afore- 
said, with  the  said  mill,  and  also  from  the  time  last  aforesaid 
did  use  and  enjoy  the  said  race  and  road  or  way  through  the 
lands  of  the  defendant,  to  and  with  the  said  mill,  until  the 
twenlyHsixthof  March,  1862;  and  if  the  jury  should  also  bdieve 
that  Uie  defendant,  on  or  about  the  day  last  aforesaid,  erected  a 
pofit-and-iail  fence  on  the  western  bank  of  said  race,  over  and 
idong  said  road  or  way,  and  extended  poles  across  the  same 
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near  to  said  dam,  and  also  at  a  greater  distance  therefrom,  as 
stated  bj  the  witnesses,  and  that  said  defendant  did  also  plow 
up  the  bed  of  said  road,  and  reduce  the  same  to  cultiTation — 
then  the  plaintiff  is  entitled  to  recoyer." 

The  correctness  of  this  instruction  is  denied  by  the  appellant^ 
upon  the  ground  that  Charles  Oarroll  of  Oarrollton,  being  the 
owner  of  the  land  on  which  the  dam  was  erected  and  the 
race  and  road  passed  over,  and  also  of  the  land  where  the  mill 
stood,  haying  conyeyed  the  land  on  which  the  dam  and  race 
were,  with  the  appurtenances,  to  Mrs.  McTayish,  subject  to  his 
own  life  estate,  without  any  other  reservation  or  exception  whai- 
eyer,  his  subsequent  conyeyance  to  the  appellee  gaye  him  no 
right  to  use  the  dam,  race,  or  road,  and  consequently  the  ob- 
structions to  the  road  complained  of  could  not  entitle  the 
plaintiff  to  a  yerdict.  Inasmuch  as  the  elder  Mr.  Oarroll  owned 
both  parts  of  the  estate  whilst  he  used  the  mill  and  its  appur- 
tenances, notwithstanding  the  great  length  of  time  he  so  used 
the  same,  it  is  true  he  did  not  therein  acquire  or  enjoy  a 
right  to  the  dam,  race,  and  road,  as  easements,  strictly  speak- 
ing; for  a  man  can  not  subject  one  part  of  his  property  to  an- 
other by  an  easement,  because  he  can  not  haye  an  easement 
in  his  own  property,  as  the  same  object  is  obtained  by  him 
through  the  exercise  of  the  general  right  of  property.  Neyer* 
theless,  under  the  peculiar  circumstances  of  these  transactions, 
it  seems  but  reasonable  that  Mrs.  McTayish  should  be  consid- 
ered as  haying  taken  her  portion  of  the  estate  subject  to  all 
such  mill  rights  as  were  in  use  at  the  date  of  the  conyeyance  to 
her,  and  which  continued  to  be  used  subsequently,  and  were 
actually  necessary  to  continue  the  mill  in  operation.  A  dif- 
ferent yiew  of  the  subject  would  necessarily  haye  placed  the 
use  of  the  mill  entirely  at  the  will  and  pleasure  of  Mrs. 
McTayish,  or  those  claiming  under  her,  immediately  upon  the 
decease  of  her  grandfather.  Such,  we  think,  neyer  was  the 
intention  of  the  grantor  or  the  expectation  of  the  grantee. 
Nor  do  we  consider  ourselyes  bound  to  giye  such  a  construc- 
tion to  the  conyeyance.  It  was  not  a  sale,  but  a  gift,  of 
one  thousand  acres  of  land,  part  of  a  large  estate  containing 
some  six  or  seyen  thousand  acres.  The  balance,  with  tlie 
exception  of  a  few  acres,  was  subsequently  conyeyed  to  tlie 
appellant.  And  on  this  portion  of  the  estate  the  mill-house 
stood.  The  mill,  therefore,  was  a  kind  of  property  peculiarly 
valuable  to  the  owner  of  such  an  estate.  And  yet  without  the 
right  to  use  the  dam  and  race  which  haye  been  spoken  of,  the 
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mill  is  entizely  uaeless.  In  the  deed  to  the  mother  of  the  ap< 
peUant  proTision  is  made  for  seouring  to  her  the  nee  of  all  the 
roads,  whether  priTate  or  public,"  which  were  then  need  in  go- 
ing to  or  from  the  premises,  "  and  particolarlj  the  road  leading 
therefrom  to  the  mill,  the  private  tompike,  and  the  road  leading 
by  Mike's  quarter."  This  provision  in  regard  to  the  road  to 
the  mill,  to  say  the  least  of  it,  furnishes  no  evidence  of  a 
design  on  the  part  of  the  grantor  to  destroy  the  mill  by  that 
conveyance.  But  we  think  the  privilege  of  using  the  dam, 
mce,  and  road  may  be  sustained,  upon  the  principle  of  legal 
necessity.  There  axe  cases  where  necessity  has  been  held 
sufficient  to  secure  rights  in  some  degree  analogous  to  those 
claimed  by  the  appellee. 

Where  a  man  owns  two  clo8es,A.  and  B., with  aroadfrom  A. 
over  B.,  to  the  highway,  and  sells  close  B.  without  reserving  in 
the  deed  any  right  of  way,  if  he  has  no  other  road  he  may  use 
the  one  over  B.  as  a  way  of  necessily. '  There  was  at  one  period 
some  conflict  of  authority  on  this  point,  but  we  think  it  may 
now  be  considered  settled  as  we  have  stated  it:  8  Eenfs  Com. 
420. 

Under  the  title  of  '' Basements  of  Necessity,"  this  subject  is 
fully  examined  by  Gale  and  Whatley  in  their  Law  of  Ease- 
ments, pages  71-86.  See  also  Finningkm  v.  OaUand,  20  Eng. 
L.  A  Eq.  561.  Under  the  title,  '* Acquisition  of  Easements 
by  Implied  Gsant,"  at  page  49  of  Law  of  Easements,  it  is 
said:  ''Upon  the  severance  of  a  heritage  a  grant  will  be  im- 
plied: 1.  Of  all  those  continuous  and  apparent  easements 
which  have  been  used  by  the  owner  during  the  unity,  though 
they  have  had  no  legal  existence  as  easements;  and  2.  Of  all 
those  tesements  without  which  enjoyment  of  the  several  por- 
tions could  not  be  fully  had.?  The  authors  of  this  work  enter 
very  fully  into  the  consideration  of  rights  acquired  by  implied 
grsnts,  and  refer  to  numerous  cases  on  the  subject.  At  page 
66  will  be  found  that  of  IfichoUu  v.  Chamberlain,  Oro.  Jao. 
121.  There  ''  it  was  held  by  all  the  court,  upon  demurrer, 
that  if  one  erects  a  house  and  buildsa  conduit  thereto  in  another 
part  of  his  land,  and  conveys  water  by  pipes  to  the  house,  and 
afterward  sells  the  house  with  the  appurtenances,  excepting  the 
land,  or  sells  the  land  to  another,  reserving  to  himself  the 
house,  the  conduit  and  pipes  pass  with  the  house;  because  it  is 
necessary,  and  quari  appendant  thereunto;  and  he  shall  have 
liberfy  by  law  to  dig  in  the  land  for  aipending  the  pipes,  or 
making  them  new,  as  the  case  requires."    If  in  such  acase,  upon 
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the  ground  of  neoesaitjTy  the  law  would  permit  the  owner  of  the- 
house  to  retain  his  right  to  the  conduit,  notwithstanding  he  sold 
the  land  through  which  it  passed,  and  would  also  continue  or 
give  a  right  of  way  to  a  man  over  land  which  he  had  conreyed, 
without  any  express  reservation  of  such  a  right,  it  would  seem^ 
to  be  a  vexy  just  coxldusion  that  under  the  circumstances  of  this- 
case  the  appellee  is  entitled  to  the  use  of  the  dam,  race,  and 
road  in  the  manner  they  were  used  by  the  elder  Mr.  OarroU. 

In  opposition  to  the  claim  of  the  appellee,  reference  has  been 
made  to  the  case  of  Spencer  t.  Spencer ^  2  Ired.  L.  96.  There- 
the  defendant  claimed  the  right  to  flow  the  water  falling  upon 
his  land  down  into  and  through  a  ditch  situated  on  the  land  of 
the  plaintiff.  Both  tracts  were  originally  owned  by  Edward 
Spencer,  who  conveyed  them  to  his  two  sons,  Jones  and  Tuolcer. 
The  plaintiff  claimed  under  the  former,  and  the  defendant  under 
the  latter.  The  deed  to  Jones  bore  date  the  twelfth  of  May, 
1797»  and  the  other  the  day  after.  The  first,  after  describing  the^ 
land,  contained  these  words,  **  a  privilege  of  two  leading  ditches 
to  Tucker  Spencer  excepted."  Nothing  was  said  in  regard  to 
the  ditches  in  the  second  deed.  Judgment  was  given  in  favor 
of  the  plaintiff,  and  denying  the  right  of  the  defendant  to  use 
the  ditches.  In  giving  the  opinion  of  the  court,  Ohief  Justice- 
BufSn  considered  the  defendant's  claim  as  resting  upon  the  ex- 
ception contained  in  the  first  deed,  and  said:  "  Without  stop- 
ping to  consider  whether  the  provision  quoted  can  be  regarded 
as  a  condition  merely,  it  may  be  admitted,  most  strongly  against 
the  plaintiff,  that  the  words  amount  to  a  grant  to  Tucker  Spen- 
cer, the  defendant's  father.  Still  there  is  nothing  to  annex  the- 
grant  to  the  upper  tract  of  land,  and  transmit  it,  with  the  land, 
to  an  assignee.  Indeed,  the  deed  to  Tucker  Spencer  was  not 
made  until  the  day  after,  as  is  to  be  inferred,  prima  fade^  from 
the  dates  of  the  deeds.  The  grant  was,  therefore,  personal  to- 
Tucker  Spencer,  and  the  right  to  the  easement  ergixed,  at  all 
events,  with  his  life,  and  did  not  come  to  his  son  and  heir,  the- 
defendant**' 

It  is  evident  the  decision  in  that  case  rested  exclusively  upon 
the  proper  construction  of  the  particular  exception  referred  to. 
And  such  an  exception  being  in  the  deed,  the  court  may  have  con* 
ridered  it  as  precluding  any  further  or  more  extensive  right,  by 
Implied  reservation  or  exception,  because  eaepreeeio  unUis  eai  esp- 
chmo  aUerius.  Moreover,  it  seems  the  case  came  before  the  court 
upon  an  agreed  statement  of  facts;  in  which  statement,  so  far 
as  can  be  ascertained  from  the  report,  there  was  nothing  to 
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show,  nnlan  it  be  by  inference  only,  that  it  ms  not  merely 
conyenienty  bat  aotoaUy  neoessBry,  for  the  land  owned  by  the 
defendant  to  be  drained  through  those  ditches.  And  as  in  this 
state,  on  a  case  stated,  the  court  can  make  no  inference  of  fact, 
we  must  suppose  the  same  rule  to  exist  in  North  Carolina,  in 
the  absence  of  anything  to  show  the  contrary.  If  so,  there  was 
no  snch  necessity  before  the  court  as  would  authorize  them  to 
haye  held  that  the  defendant  was  entitled,  under  an  implied 
reservation,  or  exception,  or  grant,  to  use  the  ditches,  eyen 
assuming  such  an  implication  was  not  precluded  by  yirtue  of 
the  express  exception  contained  in  the  deed. 

Burr  y.  JfiBs,  21  Wend.  290,  is  a  case  much  relied  on  in  be- 
half of  the  appellant.  Prior  to  the  date  of  the  deed  under 
which  the  plaintiff  claimed,  a  dam  had  been  erected  and  was 
standing  when  the  deed  was  executed;  which  dam  caused  the 
water  to  flood  part  of  an  acre  of  the  land  included  within  the 
lines  of  the  conycyance  to  the  party  under  whom  the  plaintiff 
claimed.  To  recover  damages  for  thus  causing  the  land  to  be 
flooded  the  suit  was  instituted,  and  the  plaintiff  obtained  a  judg- 
ment. The  contxoyersy  also  inyolved  alleged  injuries  to  other 
properly,  but  the  questions  decided  in  reference  to  them  haye 
no  material  bearing  upon  the  case  before  us.  Because  the  land 
in  dispute  was  included  within  the  lines  of  the  deed,  the  court 
held  that  notwithstanding  the  existence  of  the  dam  at  the  date 
of  the  deed,  and  although  the  land  was  then,  and  had  been  long 
before,  coyered  with  water  in  the  same  manner  it  was  at  the  in- 
stitution of  the  suit,  still  there  could  be  no  implied  reservation 
or  exception  in  fayor  of  the  grantor  which  would  relieye  him,  or 
those  claiming  under  him,  from  a  claim  for  damages  on  account 
of  flooding  the  land. 

It  will  be  seen,  howeyer,  that  the  learned  judge  who  deliyered 
the  opinion  of  the  court  rested  the  decision,  in  part  at  lea8t,.and 
we  rather  think  mainly,  upon  the  ground  that  if  a  man  has  a 
road  from  one  portion  of  his  estate  oyer  another  to  the  highway, 
and  sells  the  part  where  the  road  passes  without  reserving  it  in 
the  deed,  the  road  is  gone.  And  if,  ia  such  a  case,  the  road  is 
lost  to  the  grantor  by  yirtue  of  the  deed,  so  likewise  did  the  deed 
take  from  the  grantor  all  right  to  continue  to  flood  the  land.  In 
this  reference  to  the  case  of  a  road,  we  understand  it  as  one 
where  the  parly  has  no  other  way  from  the  portion  of  tho  estate 
retained  by  him,  and  if  so,  the  denial  of  his  right  to  use  the 
road  because  such  a  right  would  be  inconsistent  with  his  deed, 
is  certainly  at  yariance  with  the  opinion  of  Chancellor  Kent  and 
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the  other  authorities  to  which  we  have  already  referred  on  this 
subject.  But  supposing  the  judge  did  not  allude  to  a  case  where 
the  pariy  has  no  other  road,  then  the  principle  of  law  in  refer- 
ence to  rights  of  necessiiy,  it  is  fair  to  infer,  was  not  under  con- 
sideration, either  in  regard  to  the  supposed  or  to  the  principal 
case.  And  in  truth,  although  the  lowering  of  the  dam  so  as  to 
prevent  the  flooding  of  so  inconsiderable  a  quantity  of  land 
might  have  produced  a  trifling  diminution  of  the  water  power, 
still  the  facts  disclosed  by  the  report  do  not  justify  an  inference 
that,  after  so  reducing  the  height  of  the  dam,  the  water  power 
might  not  have  been  profitably  used  by  the  grantor  in  the  deed 
and  those  claiming  under  him.  But  in  the  case  before  us,  the 
adoption  of  the  principle  insisted  upon  by  the  appellant  will 
render  the  mill  of  the  appellee  useless  forever.  The  principle 
which  allowed  a  way  of  necessiiy,  in  such  instances  as  we  have 
spoken  of,  was  adopted  because  it  would  be  not  only  a  private 
inconvenience,  but  also  to  the  prejudice  of  the  public  weal,  that 
the  land  should  be  unoccupied.  Mills  are  also  of  great  public 
utility.  Our  early  legislation  in  regard  to  them  shows  they  have 
been  so  considered  here.  And  if  the  law  of  necessity  will  apply 
to  private  ways,  we  think  it  but  reasonable  it  should  also  be  ap- 
plicable to  the  present  case. 

The  appellant's  position  is  said  to  be  sustained  by  the  de* 
cision  in  Preble  v.  Beed,  17  Me.  175.  The  court  there  say: 
'*  The  situation  of  the  parties  would  then  be  that  of  the  pro- 
prietors flowing  their  own  lands,  and  afterwards,  while  thus 
flowed,  granting  the  thousand  acres  to  Ford,  without  reserving 
the  right  to  flow.  And  upon  such  a  supposed  state  of  facts,  an 
instruction  was  given  in  the  case  of  Mathom  v.  Stinson,  10  Me. 
224,  which  seems  to  have  met  the  approbation  of  the  whole 
court,  that '  if  no  such  right  is  reserved,  he  purchases  it  with  the 
right  to  recover  damages  for  such  flowing.'  It  is  where  the 
owner  sells  the  dam  and  mills,  retaining  the  lands,  that  he 
conveys  as  an  essential  part  of  them  the  right  to  flow,  not  where 
he  retains  the  mills  and  chooses  to  sell  the  land  without  reserv- 
ing the  right."  The  portion  of  the  opinion  in  Saihom  v.  SUnson, 
Mupra,  referred  to  in  support  of  the  doctrine  here  stated,  relates 
to  the  third  ''request"  or  prayer  of  the  respondent,  which  is 
that  the  court  would  instruct  the  juiy  *'  that  if  the  dam  and 
mills  and  land,  and  No.  49,  were  owned  by  the  same  person  or 
persons,  and  such  owners  conveyed  the  dam  and  mills  and 
land,  and  privileges  and  appurtenances,  and  afterwards  con- 
veyed No.  49,  the  grantee  of  No.  49  would  have  no  right  to 
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olaim  damages  for  keeping  up  the  water  by  fhe  dam»  aB  it  had 
been  before  the  oonveyanoe  of  No.  49."  This  inabmotiony  as 
requested^  was  not  given;  bnt  the  presiding  judge  in  the  lower 
Loort  gave^  in  his  own  language,  his  views  of  the  law  to  the  jury. 
In  reference  to  the  first  branch  of  which  instruction,  the  appel- 
late court  say:  "Of  the  correctness  of  this  instruction  there 
can  be  no  doubt.  The  statement  of  facts  upon  which  it  was 
given  supposes  an  express  reservation  to  the  grantor  of  the 
right  to  flow,  in  which  case  the  grantee  would  clearly  have  no 
right  to  compensation  for  injuiy  occasioned  by  flowing."  Then 
follows  the  second  branch  of  the  instruction,  in  which  it  is 
stated  the  principle  relied  upon  in  Preble  v.  Beed^  mipra.  To 
this  the  court  say:  "  We  are  not  disposed  to  question  the  cor- 
rectness of  this  part  of  the  charge,  but  it  is  predicated  on  a 
different  state  of  facts  from  those  supposed  in  the  request  under 
consideration,  and  which  the  defendant  contends  he  had  proved. 
The  facts  assumed  in  the  charge  are  that  the  grantor  conveyed 
the  premises  flowed,  but  retained  the  mill  and  dam.  The  fkcts 
claimed  to  have  been  proved,  and  on  which  the  instruction  was 
requested,  axe  that  the  grantor  conveyed  the  mill,  dam,  privi- 
leges, and  appurtenances,  but  retained  a  portion  of  the  tract 
flowed.  In  the  latter  case  we  think  it  right  to  keep  the  dam  to 
the  same  height  it  was  continued  by  the  grantor,  and  of  course 
to  flow,  passed  as  an  incident  to  the  mill,  necessary  for  its  use- 
ful enjoyment,  and  that  the  grantee  acquired  an  easement  in  so 
much  of  the  grantor^s  land  aS' would  be  flowed  by  continuing 
the  head  of  water  at  the  mill  at  its  usual  height.  But  the 
grantor's  rights  in  the  former  case  would  depend  upon  a  very 
different  principle,  which  it  is  not  necessary  should  be  discussed 
or  decided  at  the  present  time,  as  the  facts  proved  do  not  re* 
quire  it.'' 

We  have  made  these  large  quotations  for  the  purpose  of 
showing,  as  we  think  th^  do  very  clearly,  that  the  principle  ex- 
tracted from  this  case  in  PrMe  v.  Beed^  supra^  was  a  mere  dictum 
of  the  judge  below,  and  so  considered  by  the  court  above.  For 
although  th^  remark  that  th^  axe  not  disposed  to  question 
this  part  of  the  charge,  yet  they  speak  of  it  as  predicated  upon 
facts  not  presented  in  the  request,  or  by  the  proof.  And  tiiej 
consider  it  unnecessary  to  discuss  or  decide  what  would  be  the 
rights  of  the  grantor  under  the  facts  supposed  in  the  charge, 
because  the  facts  proved  did  not  require  such  discussion  or  de- 
cision. Moreover,  we  flnd  it  stated  to  be  no  ground  for  disturb- 
ing the  verdict,  if  the  instruction  was  properly  withheld,  or 
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BubstantiaUj  given;  and  a  new  irial  is  granted,  because  the  in- 
struction was  properly  requested,  and  was  neither  expressly  nor 
substantially  giyen. 

We  therefore  do  not  consider  that  case  as  an  authority  for 
the  doctrine  which  in  PrMe  v.  Beed,  supra^  it  is  supposed  to 
have  established.  Nor  was  there  any  necessity  for  deciding  the 
point  in  the  latter  case;  the  court  having  pxeriously  said:  ''The 
title  by  which  the  Famham  dam  and  mills  were  built  appears 
to  have  been  that  of  a  tenant  in  common,  who  entered  upon  a 
portion  of  the  common  estate  and  built  a  dam  and  mills  upon 
it,  and  occupied,  perhaps  exclusively,  such  portion  of  the  com- 
mon estate.  He  could  not  rightfully  change  the  character  of 
the  estate,  or  do  an  injury  to  other  portions  of  it.  He  would 
acquire  no  right  as  against  his  co-tenants  to  flow."  This  was  a 
sufficient  denial  of  the  defendants'  pretensions,  without  sajing 
more.  Afterwards  a  further  denial  of  their  claims  is  based  upon 
the  principle  considered  by  the  court  as  established  in  HaOiom 
V.  Siinsonf  supra.  A  circumstance  worthy  of  some  considera- 
tion as  distinguishing  the  present  case  from  those  referred  to 
by  the  appellant  is,  that  the  two  deeds  from  the  elder  Mr.  Oar- 
roU  gave  to  both  grantees  the  right  of  possession  at  the  same 
time,  the  decease  of  the  grantor,  he  having  reserved  a  life  es- 
tate to  himself  in  both  parcels  of  land. 

The  appellant's  second  point,  raising  a  further  olqection  to 
the  instruction  given,  is  that  ''if  the  right  of  way  e^sted,  the 
owner  of  the  land  had  all  the  rights  of  owner,  subject  to  the 
reasonable  enjoyment  of  the  easement.''  Under  this  point  it 
was  contended  that  the  road  could  not  be  used  by  the  appeUee 
for  any  other  purpose  than  to  repair  the  dam  or  race,  and  that 
if  the  road  was  obstructed  at  other  times,  yet  if »  whenever  there 
was  occasion  to  repair  the  race  or  dam,  the  appellant  was  ready 
and  willing  to  remove  the  obstructions,  and  so  informed  the 
appellee,  then  the  plaintiff  was  not  entitled  to  a  verdict;  and 
although  the  obstructions  enumerated  in  the  prayer  may  have 
been  put  upon  the  road,  yet  in  the  face  of  the  defendant's  proof 
the  instruction  should  not  have  been  given. 

It  is  certainly  true  that  when  the  proof  of  the  defendant,  if 
believed  by  the  jury,  would  establish  any  proposition  inconsist- 
ent with  the  theory  of  the  plaintiff's  prayer,  which  is  based 
upon  his  own  evidence,  such  prayer  can  not  be  given,  because 
it  must  assume  or  admit  the  tmOi  of  all  the  defendant's  proof 
on  the  subject.  Although  the  defendant  may  have  put  upon  this 
road  the  obstructions  mentioned  in  the  prayer,  still  the  plaintiff 
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was  not  entifled  to  a  yerdict,  if  the  jtiiy  bdiered  the  tnith  of 
the  defendant's  evidence  in  regard  to  the  manner  in  which  the 
road  had  been  nsed,  and  in  reference  to  the  natore,  character, 
and  Btmcture  of  the  obetnictionSy  and  the  willingness  and  readi- 
ness of  the  defendant  to  have  the  obstmctions  removed  whenever 
the  plaintiff  had  occasion  to  repair  the  dam  and  race,  and  thai 
the  plaintiff  was  informed  of  such  readiness  and  willingnesSy 
and  that  he  or  his  agents  might  remove  them  if  he  or  thej 
thought  proper  to  do  so;  which  obstructions  were  so  constructed 
as  to  be  easily  removed.  Looking  to  the  very  special  nature  of 
this  easement,  and  viewing  the  proof  in  defense,  we  do  not 
think  the  prayer  should  have  been  given.  This  is  not  a  private 
right  of  way  for  ordinary  purposes,  but  one  to  be  used  only  as 
occasion  might  require  to  repair  the  race  and  dam;  the  right  of 
property  over  the  same  in  the  defendant  being  abridged  to  that 
extent  only. 

In  Angdl  on  Wateroourses,  section  166,  may  be  seen  how 
strictly  are  to  be  construed  secondaly  easements  pertaining, 
from  necessity,  to  water  rights.  It  is  there  said:  "But  the 
doctrine  in  its  application  to  water  rights  must  be  understood 
as  applying  to  such  things  only  as  are  incident  to  the  grant,  and 
directly  neceesaiy  for  the  enjoyment  of  the  thing  granted.  If, 
for  instance,  a  person  grant  to  another  the  fish  in  his  pond,  the 
grantee  can  not  cut  the  banks  to  lay  the  ponds  dry,  for  he  may 
take  the  fish  by  nets  or  other  engines.*'  And  again:  "A  way  of 
necessity  to  a  watercourse  would  be  therefore  limited  to  the  nec- 
essity which  created  it,  and  when  such  necessity  ceases,  the  right 
of  way  will  also  cease.''  In  the  following  section  the  writer 
treats  of  the  difference  between  what  is  necessary  and  what  is 
merely  convenient  or  desirable,  and  shows  that  the  former  is  the 
ruling  principle,  and  not  the  latter.  If,  in  view  of  the  defend- 
ant's proof,  BO  much  of  the  plaintiff's  prayer  was  erroneous  as 
based  his  right  to  recover  upon  the  erection  of  the  fence,  and 
extending  poles  across  the  road,  the  prayer  was  not  rendered 
proper,  because  of  the  ground  taken  therein  in  reference  to 
plowing  and  cultivating  the  road.  The  sort  of  cultivation  is  not 
mentioned.  And  there  are  different  modes  of  cultivation;  some 
of  which,  in  particular  stages  of  it,  would  create  no  such  obstruc- 
tion as  could  prevent  carts  and  wagons  from  being  used  with 
convenience  in  repairing  the  dam  and  race. 

Areversal  upon  the  first  exception  requires  the  case  to  be  sent 
back  again  under  a  procedendo;  but  we  did  not  deem  it  nece»- 
lary  to  decide  the  other  questions  presented  by  the  reooffd» 
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because,  coiuddering  the  relation  in  which  the  parties  stand 
toward  each  other,  and  inasmuch  as  this  decision  settles  the  im- 
portant questions  in  regard  to  their  rights,  we  hope  the  case 
may  now  be  adjusted  without  farther  oontroTersj. 
Judgment  reversed  and  procedendo  awarded. 


OwNBB  OF  Land  can  not  EUvb  KAaKMUHT  in  his  Own  EsxAafi:  SUger 
T.  Parker,  64  Am.  Deo.  744;  Pearce  ▼.  MeOknaghant  66  Id.  710;  S^»ifve9tmi 
r.  Woodrt^,  44  Id.  156. 

As  TO  ExisTXNCS  AND  Chabagtbb  OF  Easkkbnt  IN  MiLL-BAGB  M  ap- 
purtenant to  a  mill,  see  Jaknaon  ▼.  JonUon,  37  Am.  Deo.  86,  and  especially 
the  cases  referred  to  in  the  note  to  that  case.  See  also  PreaeoU  ▼.  WhUe,  32 
Id.  260. 

Wat  bt  Nkctssitt. — Where  a  grantor  conveys  lands  to  which  there  is 
no  access  except  over  other  lands  of  his,  the  gnntee  win  hKf  a  right  cf  way 
by  necessity  oyer  such  other  lands:  OoOku  ▼.  PrtMoe,  88  Am.  Dec  61,  and 
cases  in  note.    See  also  KwnbaU  ▼.  Ooekecho  E.  S,  Oc^  69  LL  887. 

Nothino  Passbb  as  Inoidsnt  to  Grant  of  Bight  of  Wat  over  land 
of  another,  except  what  is  necessary  for  its  reasonable  and  proper  enjoyment: 
Maxwell  v.  McAtet^  48  Am.  Dec  400,  and  the  grantee  of  soch  a  right  takes 
it  subject  to  all  the  restrictions  which  the  grantor  has  imposed,  and  can  use 
it  for  no  other  porpose  than  that  provided  in  the  grant:  Frtnyeh  v.  Mantm^ 
67  Id.  294.  An  easement  claimed  in  derogation  ci  another's  right  is  viewed 
with  jealoDsy  by  the  law,  and  mnst  be  strictly  confined  within  prescribed 
limits.  As  to  what  is  an  improper  nse  of  an  easement,  see  Vam  O^IAnda  v. 
Lothropt  32  Id.  261,  and  note.  Where  the  parties  to  an  action  make  an 
agreed  case,  which  they  sabmit  to  the  coort  for  decision,  the  consideration 
of  the  court  is  restricted  to  the  facts  admitted  in  the  case:  Oramdatt  v.  Am- 
odor  Co.,  20  CaL  78. 

Thb  fbinoipaIi  oabn  has  bdn  dTBD  a  nomber  of  times  in  the  snooeeding 
Maryland  reports.  It  was  cited  airguendo  in  WUliami  v.  Wood;  16  Md. 
220-266,  by  the  court,  while  discussing  the  question  of  proper  instrootioDS. 
It  is  also  cited  in  the  same  manner  in  Adam$  ▼.  Oapron,  21  Id.  186-206| 
Cfrtwiford^B  Adm'r  v.  BedW^  E^r,  Id.  200-237;  Wiamar  v.  Penmmani,  85  Id. 
163;  WaUk  v.  TViyfor,  89  Id.  692;  ifones  v.  Psora.  41  Id.  221-284;  NtMh 
ncm  V.  JfeComos,  48  Id.  70-81.  The  prindpal  case  is  also  dted  in  DuFol 
V.  DuValp  21  Id.  149»  while  disonsring  the  question  of 
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ajgnmimt,  where  there  is  no  reservation  of  the  nnt»  as  not  is  IneidsBt 

to  the  reversion  and  passes  with  it. 
tuBOHASKB  AT  Shnbiit's  Salb  must  be  deemed  an  aswignee  In  law. 
tiBMOB  OAN  NOT  Claix  Bint  Falung  Duk  after  eviotioii  of  tiis  tsoiiil  by 

a  purchaser  at  sheriff's  sale,  under  a  Judgment  entered  befbn  the  oqbi> 

mencement  of  the  tenancy. 
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entitled  to  the  rent  falling  due  after  hia  title  haa  accraed.  lUa  right  la 
not  affected  by  the  leaaor'a  drawing  ordera  npon  the  tenant  on  aoooont 
of  the  rent  not  yet  dne^  which  ordera  had  been  accepted  by  the  tenant. 

Bm  CAN  HOT  BB  AnnBTioNBD  IK  Bbbpiot  TO  Pabt  ov  Tnoi  except  aa 
provided  by  atatnte  11  Geo.  IL,  c,  15,  aec  19;  and  the  party  holding 
the  reverrion  when  the  rent  falla  due  ia  entitled  to  the  entire  amount. 
The  leaaor,  in  oaae  of  a  judicial  aale  of  hia  properly  dnring  the  term 
of  a  leaae^  geta  compenaation  for  anch  rent  aa  had  accmed  np  to  date^ 
1^  the  increaaed  price  hia  pixiperty  will  bring  at  the  aale. 

Ams  JuDGmora  has  waas  Bxvdbbbd  AOAum  Dsrain>A]iT,  BorDoro  bib 
IiAVBy  he  can  not  create  liena  thereon  to  the  prejndioe  d  the  plainttflT  to 
anch  action.  If  any  rig^ta  are  acquired  by  third  perKxna  in  dealing  with 
the  defendant  in  relation  to  aaid  land,  they  are  in  aabordination  to  anch 
Jndgmentk 

PraoEABBE  AT  Shbbui^  Salb  ot  Labm  ubbbb  Lbabb  ia  anbatltitted  in 
the  place  of  the  landlord,  not  only  aa  to  the  ttme  of  the  aale,  hot  aa  to 
hia  title  and  intereat  at  the  date  of  the  Jndgment.  He  ia  anbatltatad  by 
law  in  the  place  of  the  Judgment  creditor. 

AlSBB  OONVKBUOSnrB  ABD  TXMPOBABT  BnonOB,  IV  TkVAMT  BBTVBB8  and 

oconpiea  the  premiaea,  the  ii|^t  to  the  rent^  once  anapendedt  it  reatoied, 
and  there  are  anthcritiea  which  hold  that  anch  would  be  the  caae  even 
after  an  actual  ooater. 
Bbtbt  without  EzrniBiOB  ov  Lbbsbb  will  not  prodnce  a  aaapanriMi  of  the 
rent. 

This  iras  an  agxeed  case  sabmitted  to  the  ooort  below,  between 
appellant  as  plaintiff  and  the  appellee  as  defendant.  The  state- 
ment showed  substantially  the  following  facts:  That  defendant 
leased  a  fann  from  Martin  Goldsborongh  for  two  years  (1861 
and  1862),  and  agxeed  to  pay  as  rent  one  half  of  the  crop  raised 
thereon.  In  Januaiy,  1852,  after  defendant  had  paid  the  first 
year's  rent,  and  before  any  part  of  the  second  year's  rent  was 
due,  Goldsborongh  drew  two  orders  npon  the  defendant  in 
favor  of  plaintiff,  payable  out  of  the  coming  year's  rent.  De- 
fendant accepted  both  of  these  orders.  In  May,  1862,  Golds- 
boroogh's  farm  was  sold  by  the  sheriff  under  a  jndgment  ob- 
tained against  him  long  prior  to  the  execution  of  (he  lease  under 
which  defendant  held.  John  W.  Martin  was  the  purchaser  at 
such  sale.  Defendant  afterwards  acknowledged  him  as  his 
landlord,  and  paid  him  the  rent  for  the  year  1862,  minus  the 
amount  paid  upon  the  orders  above  mentioned.  The  question 
in  this  case  was.  Should  he  have  paid  the  entire  amount  of  rent 
for  1862,  notwithstanding  such  payments?  The  court  below 
decided  that  he  should  so  pay,  and  he  appealed,  bb  he  had  re* 
served  the  right  to  do. 

MarUn  and  Carmichael,  for  the  appellant. 
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EanMekm  and  Ohaimbers,  for  the  appellee. 

By  Oonrty  Tuck,  J.  We  can  only  decide  the  queBtion  eabmii- 
ted  to  the  court  below  upon  the  agreement  on  which  the  case 
was  tried,  and  that  is,  whether  Thomas  O.  Martin,  the  tenant,  was 
liable  to  Martin,  the  purchaser  of  the  land,  for  the  whole  rent 
for  the  year  1862,  notwithstanding  the  orders  and  aooeptanoea 
iBiet  out  in  the  record.  There  can  be  no  doubt  that  the  assignee 
of  a  reversion  is  entitled  to  the  rent  falling  due  after  the  assign- 
ment, where  there  is  no  reservation  of  the  rent;  *'the  reason 
whereof  is,  that  the  rent  is  incident  to  the  reversion,  and  passeth 
«way  by  the  grant  of  the  reversion  :*'  Oo.  Lit. ,  sees.  216, 848;  Shep. 
Touch.  89;  Gilbert  on  Bents,  67.  And  according  to  the  fifth  role 
in  Spenoer^B  Case,  8  Oo.  16,  Smith's  Lead.  Oas.  22,  the  purchaser 
mi  a  sheriff's  sale  must  be  deemed  an  assignee  in  land.  It  is 
there  said:  '*  The  same  law  is  of  tenant  by  statute  merchant  or 
fltatdte  staple,  or  620^  of  a  term,  and  he  to  whom  a  lease  for 
years  is  sold  by  force  of  any  execution  shall  have  an  action  of 
covenant  in  such  a  case  as  a  thing  annexed  to  the  land,  although 
they  come  to  the  term  by  act  in  law:"  Oomynson  Land.  A  Ten. 
260.  There  seems  to  be  as  good  reason  for  regarding  the  pur- 
■chaser  of  the  reversion  also  as  assignee  and  entitled  to  all  inci- 
dents of  the  landlord's  estate  which  he  may  have  bought  under 
the  execution,  and  it  has  been  so  adjudged. 

It  is  clear,  upon  the  authorities,  tibat  the  lessor  can  not  claim 
the  rent  falling  due  after  eviction  of  the  tenant  l^  a  purchaser 
%i  sheriff's  sale,  under  a  judgment  entered  before  the  commence- 
meut  of  the  tenancy,  lliis  vnis  expressly  decided  in  Dayr*  Aub^ 
Hrif  Oro.  Bliz.  898,  where  to  an  action  of  debt  for  rent,  the  de- 
fendant pleaded,  that  before  the  lease  a  judgment  had  been  given 
against  the  landlord,  and  that  after  the  lease  the  land  -was  ex- 
tended and  delivered  in  execution  by  degii,  before  which  extent 
there  was  nothing  in  arrear,  and  on  demurrer  the  plea  was  sus- 
tained: See  also  Flayn^s  Oaae,  Id.  47.  These  cases  are  cited 
in  most  of  the  elementary  works  on  this  subject  as  authority  for 
the  doctrine  that  eviction  of  the  tenant,  by  title  paramount, 
vrill,  as  between  the  lessor  and  lessee,  discharge  the  liability  for 
rent  falling  due  afterwards,  for  the  reason  that  the  enjoyment  of 
the  land  being  the  consideration  for  the  rent,  when  the  tenant 
is  removed  the  obligation  to  pay  rent  ceases,  though  he  shall  be 
responsible  for  any  part  that  may  have  been  due  and  payable 
before  the  eviction:  Gilbert  on  Bents,  146;  Comyns  on  Land. 
A  Ten.  628;  Crabbe  on  Beal  Prop.  202-209;  MempMU  v.  Ea> 
fern,  6  Whart.  274. 
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But  the  question  here  is^  whether  the  parohMer»  under  a 
judgment  rendered  before  the  lease,  is  entitled  to  the  rent  foil- 
ing due  after  the  aocrual  of  his  title.  Upon  this  point  we  think 
there  can  be  no  ground  for  doubt.  The  purchaser's  right  was 
•expressly  affirmed  in  the  case  of  Bank  of  Penngylvania  v.  Wise, 
-8  Watts,  894,  where  the  judgment  against  the  landlord  was  ob- 
tained after  the  commencement  of  the  lease.  The  only  other 
points  of  difference  between  the  cases  is  that  in  the  one  before 
us  the  tenant  had  excepted  the  orders  of  the  landlord  drawn  on 
the  rent  when  due.  The  case  is  fully  discussed  and  the  author- 
ities referred  to,  for  the  purpose  of  showing  that  assignees  in 
law,  as  well  as  those  in  deed,  are  entitled  to  the  rent  as  inci- 
dent to  the  rerersion  and  goes  with  it:  Go.  Int.  216  b.  It  is 
considered  as  following  the  reTersion  and  belonging  to  it  until 
actually  and  completely  payable,  and  on  this  ground  it  is  that 
where  the  lessor  dies  before  the  rent  becomes  due,  it  goes  to  the 
person  entitled  to  the  estate  out  of  which  it  issues;  but  if  he 
dies  afterwards,  the  executor  or  administrator  is  entitled  to  it: 
Comyns  on  Land.  A  Ten.  296;  Orabbe  on  Real  Prop.  199.  Bent 
can  not  be  apportioned  in  respect  to  part  of  the  time,  except  as 
provided  by  statute  11  Geo.  11.,  c.  16,  sec.  19,  which  does  not 
apply  to  this  contxoTeray:  Chin's  Caae,  10  Oo.  128;  Oomyns  on 
Land.  A  Ten.  129;  Orabbe  on  Beal  Prop.  228;  8  Kent's  Oom.  469. 

In  Delaware,  however,  a  diflbrent  rule  prevails,  under  an  act 
of  assembly:  Slayton  v.  McrriM,  4  Harr.  (Del.)  224.  The  conse- 
quence of  the  common-law  doctrine  is,  that  in  cases  not  within  the 
statute  of  G^eorge,  9upra,  when  the  title  of  the  landlord  expires, 
the  tenant  is  liable  to  pay  no  person  at  all  for  the  previous 
time,  unless  a  claim  can  be  enforced  in  behalf  of  the  assignee 
of  the  reversion.  That  this  may  be  done  where  the  claim- 
ant is  a  purchaser  at  sheriff's  sale,  under  a  judgment 
rendered  after  the  lease,  we  have  seen;  and  if  the  same  result 
does  not  follow  a  purchase  under  a  judgment  obtained  before 
the  lease,  so  as  to  give  the  whole  rent  to  the  purchaser,  he 
would  take  the  land  and  the  profits  from  the  day  of  sale, 
and  the  landlord  would  get  no  compensation  for  the  previous 
occupation  of  the  premises  by  the  tenant.  It  results,  then, 
that  by  allowing  the  purchaser  to  take  all  the  rent  becoming 
due  after  the  sale,  it  adds  so  much  to  the  value  of  the  lessor's 
interest  in  the  land  at  the  time  of  sale,  and  secures  to  him 
the  benefit  of  the  partial  rent,  not  due  at  that  time,  in  the  only 
way  thai  it  can  be  done  consistenfly  with  established  rules  ol 
law. 
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We  are  next  to  inquire  whether  the  ciroomstance  that  the* 
tenant  accepted  the  orders  of  the  landlord  for  part  of  the  rent, 
before  it  was  payable,  takes  the  case  without  the  opezation  of 
the  principles  above  stated.  We  do  not  peroeiye  that  the^ 
plaintiff,  as  assignee  of  so  much  of  the  rent,  occupies  any  better 
position,  as  against  the  purchaser,  than  the  landlord  himself 
would  if  these  orders  had  not  been  given.  He  must  be  pre- 
sumed to  have  had  knowledge  of  the  judgment,  and  of  its  l^gal 
consequences  if  enforced.  The  defendant,  in  a  judgment  bindings 
his  land,  can  not  create  liens  to  the  prejudice  of  the  plaintiff. 
All  persons  dealing  with  him  in  reference  to  the  land  acquire 
rights,  if  any,  in  subordination  to  the  judgment  lien.  It  can  not 
be  maintained  that  a  debtor  so  situated  may,  1^  making  a  lease 
and  anticipating  the  payments  of  the  rent,  affect  the  value  of  the^ 
plaintiff's  security  for  his  debt.  If  such  an  anangeinent  were 
made  for  the  purpose  of  defeating  the  recovery  of  the  plaintiff '» 
claim,  the  fraud  would  avoid  it.  But  such  a  lease  might  be^ 
made  in  good  faith.  The  defendant  might  deem  himself — nay,  he 
might  in  fact  be — able  to  pay  the  judgment  debt,  and  design  ta 
satisfy  it  out  of  other  means,  and  fail  in  his  honest  and  reasonable^ 
expectations.  Fraud  could  not  be  predicated  of  such  a  case;  but 
would  the  lease  stand  against  the  judgment  lien?  Surely  not. 
The  principle  is  the  same  whether  the  tenant  is  in  under  a  long 
lease,  or  renting  from  year  to  year. 

We  think  that  the  argument  on  the  part  of  the  appellant  over- 
looks the  interest  of  the  judgment  creditor,  and  his  relation  to 
the  matter  in  controversy.  It  is  true  that  the  sheriff's  sale  sub- 
stitutes the  purchaser  in  the  place  of  the  landlord;  but  as  of  what 
time  ?  Not  only  as  of  the  time  of  the  sale,  but  as  to  his  title  and 
interest  at  the  date  of  the  judgment.  He  is  substituted  by  law 
in  the  place  of  the  judgment  creditor:  Spindler  v.  Atkinson,  8 
Md.  423  [5G  Am.  Dec.  756],  and  cases  dted.  Whatever  the 
creditor  may  lawfully  sell,  under  his^.  /a.,  another  may  buy 
and  obtain  title  to;  and  if  the  defendant  can  not,  by  a  sale  or  by 
acknowledging  junior  liens,  affect  the  creditor's  security,  how 
can  the  same  result  be  produced  by  leasing  the  premises?  We 
agree  that  the  right  to  alien  is  not  lost  by  the  opezation  of  the 
judgment,  and  that  the  right  to  let  is  less  than  the  right  of  sale; 
but  it  does  not  follow  that  the  party  may  lease  what  he  can  not 
«ell,  without  subjecting  his  vendee  to  the  consequences  of  the 
judgment,  as  a  prior  incumbrance.  If  this  were  so,  then  indeed 
the  power  to  let  would  be  superior  to  the  right  of  sale,  and  a 
<*jreditor's  judgment,  practically,  would  be  of  no  use  to  him  in 
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my  eaae  where  ihe  debtcnr  ihought  proper  to  rent  out  the  land, 
and  assign  the  rent  in  ad^anoe.  If  he  may  lease  in  the  manner 
Boggeetedy  why  may  he  not  sell  the  land?  The  answer  is  the 
same  in  both  instanoes.  Because  either  act  would  affect  the 
disposition  of  property  over  which  he  can  exert  no  control,  to 
the  prejudice  of  parties  having  a  prior  claim  upon  it. 

The  payment  of  rent  in  adTance,  even  if  these  orders  and  ac- 
ceptances are  to  be  taken  as  payment  pro  tanto,  will  not  protect 
the  tenant  from  the  effect  of  the  execution  and  sale.  The  pur- 
chaser is  entitled  to  possession,  notwithstanding  the  payment. 
He  may  turn  him  out  and  disaffirm  the  lease,  in  which  eTent  the 
tenant,  as  we  haye  seen,  will  go  free  altogether,  by  reason  of  the 
eviction  under  a  superior  title.  But  here  there  was  no  CTiction: 
Salmon  t.  SmUh,  1  Wm.  Saund.  206,  and  note;  Bennet  t.  BiJUle^ 
4  Bawle,  889.  The  anangement  between  the  tenant  and  the 
purchaser  was  not  an  ouster  or  expulsion  of  the  latter.  If  it 
was  constructively  an  eviction,  it  was  only  tempoxaxy,  and  there 
are  authorities  to  show  that  where  the  tenant  returns  and  occn- 
pies  the  premises,  even  after  an  actual  ouster,  the  right  to  the 
rent,  onoe  suspended,  is  restored:  Bumi  v.  (7ope,  Oowp.  248;  1 
Sdw.  N.  P.  482,  600;  (7«elt  ▼.  JSRS,  1  Leon.  110.  Itwasheld 
in  Bewnel  r.  BWe^  supm,  as  the  result  of  an  unbroken  chain  of 
authorities,  that  an  entry,  without  expulsion  of  the  lessee,  will 
not  produoe  a  suspension  of  the  rent.  Here  the  lessee  remained 
on  the  land,  and  adknowledged  the  purchaser  as  his  landlordy 
without  any  intennission  whatever. 

The  principles  of  apportionment,  particularly  as  applicable  to 
rent,  are  discussed,  and  the  authorities  collected,  in  the  notes  to 
8myih*9  (7aie,  1  Swans.  887.  We  consider  the  rule  established 
that,  vrith  the  exception  of  cases  arising  imder  the  statute  of 
Gtoorge,  eupni,  rent  can  not  be  apportioned  as  to  time,  and  that 
the  person  entitled  to  the  estate  when  the  rent  falls  due  must  have 
the  entire  amount  payable  at  that  time.  Even  in  a  case  within 
the  eqniiy  of  the  statute,  where  the  rent  had  been  actually  paid 
by  an  under-tenant  to  his  lessor,  a  tenant  for  life,  on  the  day  it 
became  due,  and  the  lessor  died  on  the  same  day,  his  executor 
was  held  to  account  with  the  remaindennan  for  what  was  so 
paid  to  his  testator,  on  the  ground  that  the  lessor  had  no  remedy 
before  his  death  to  compel  payment,  and  the  rent,  therefore, 
passed  to  the  next  owner  of  tiie  estate:  Lord  Bockmgham  v. 
Pennce,  1  P.  Wms.  177;  Lord  Boobmgham  v.  Oxenden,  Balk.  678; 
8my(h*9  OoMe^  supm.  The  decree  in  that  case  declared  that,  as  to 
the  tenant  who  had  paid  the  rent  before  it  became  due,  it  was  a 
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good  payment^  because  Uie  lessor  lived  until  the  rent-day,  and 
that  his  executor  must  make  the  same  good  to  the  person  enti* 
tied  in  remainder.  It  follows  that  if  the  lessor  had  died  before 
the  rent-day,  the  payment  to  him  would  not  have  discharged 
the  tenant,  on  the  principle  that  the  lessor^s  interest  must  con- 
tinue until  the  rent  ftdls  due  to  entitle  him  to  reoeiTe  and  retun  it 
We  must  presume  that  the  purchaser  in  this  case  bought  the  land 
with  reference  to  and  in  reliance  upon  the  obligations  of  the 
tenant,  and  his  own  rights  as  yendee,  and  in  aooocdance  with 
what  we  ta]»  to  be  the  rules  of  law  by  which  these  are  to  be  as- 
certained, the  judgment  must  be  afflrmed. 
Judgment  affirmed. 


BiOHT  vo  Bmr  TlMavsD  Fasob  qv  OusfsiiBCB  cv  Lasb  vd  Oi 
GMoM  T.  Daktghmm.  50  Am.  Dm.  2SS;  CMb  t.  Ok^  49  U.  164,  sad 


Burr  BanwxD  oh  LiABa  loa  Ybabs,  bat  not  due  at  the  tims, 
WHh  the  rerenion  to  the  porahaeer  of  the  leiort  IntsNet  at  en  ezeoatkai 
•iJe,  and  oen  not  affeenrudi  be  sabjeoted  to  the  payment  of  the  debti  of  the 
leoBor:  Note  to  Deowr  t.  i^tee,  84  Am.  Deo.  890;  OsMy  t.  Chregoirft  69  Id. 
581,endnote.  Bentislnoidenttothefeifenioni  Jf«aHyT.JSroft,961d.2S4} 
Burdm  t.  Tkaiifer,  87  Id.  117,  and  note. 

Whsn  Eviotzoh  18  Damnn  vo  Glaw  loa  Bum  See  note  to  Q9m  t. 
(hmtioek^  68  Am.  Deo.  878. 

AproanoHiuuiT  or  RiMT.^Rent  mej  be  apportfoned  beineea  leadkvd 
end  porahMor  at  eherifTe  Mle:  JToore  t.  TWpfo,  40  Am.  Dee.  989.  In  llie 
note  to  thia  oaae,  the  oaaee  upon  the  aabfeot  of  the  apportioBment  of  nnK 
fenerally,  are  ooUeeted. 

CBBDnoB  AoQUEUB  BT  JuDaMDiT  A  Ijn  UKHT  Au  Bbal  Bibaxb  ta 
whioh  hia  debtor  had  the  legal  title:  ITidbiomi  JMre  t.  JHnMi;  98  Id.  9S8. 
0aoh  lien  binda  the  eatate  of  the  Judgment  debtor  againat  anj  anbaeqnant  aol 
ef  the  latter,  but  he  aoqnirea  no  IntsNat  or  eatate  In  the  proparCj:  Doati  t. 
OwM&y,  69  Id.  106,  and  note. 

Tkb  raniGiPAL  ouun  is  oim>  in  Doilqf  t.  CHmai,  87  Md.  440,  to  die 
point  that  a  puohaaer  at  aheriff  *a  aale,  aa  an  aaatgnee  at  law,  la  antitlad  ti 
the  rent  whioh  aoomea  or  beoomea  payable  after  the  di^  of  aale,  provided 
the  poaaeaaion  ia  not  aozrendered  to  him.  It  la  dted  to  the  aame  point  ia 
Odumdaget  t.  Olofior,  88  Id.  288,  and  in  Ah^m  t.  WMU,  89  Id.  409-418, 
where  the  oonrt  alao  refer  to  ita  dootrine,  that  a  defendant,  in  a  Jndgmenl 
binding  hia  land,  oan  not  oreate  liena  upon  it  to  the  pnjodioa  of  the  Jndg- 
ment,  and  that  all  peraona  dealing  with  him  with  raterenoe  to  the  land  ao> 
quire  righta,  if  any,  in  aabordination  to  the  Jndgmant  lien,  aa  weU  aettled. 
It  la  again  dted  to  thia  latter  point  in  JTMloa  T.  B^il^  48  U.  SM.  It  ii 
leiaCTad  to  arymado  in  it  Bitwm  t.  Sh&Am^  40  Id,  449  499i 
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SmPLET  V.  RCETBB. 

[T  lfAanjan>,  408.] 

It  a  Sbitlbd  Law  ov  Martlahi)  that  auchouoh  Bounnr  wnx  irov  Iv- 
TKBFBRB  BT  iMJWcnos  to  restnun  a  tretpaaer  meielj  m  nbh,  yet  II 
will  interfere  where  the  injury  aboat  to  be  oommittod  would  be  irrap- 
azBble,  or  where  the  l^gel  remedy  woald  be  faenffioliint,  or  whne  the 
treepaes  goes  to  the  deetmction  of  the  property  as  it  had  beeo  held  and 
enjoyed,  or  to  prevent  a  moltiplioity  of  soiti.  ^ 

IxjuircrioN  will  bb  Gkabtbd  to  Bbstbain  DiBTRUonoir  ov  Tdobb, 
Osnamxntal,  and  Fruit  Trbxs,  m  the  deetmotion  of  nioh  would  be 
a  case  of  great  and  irremediable  miiiohlef  for  whioh  oompeniMtkm  ooold 
not  be  made  in  damages,  m  it  reaches  to  the  Tory  sabstaaoe  and  yalne  of 
the  estate,  and  goes  to  the  destmofion  of  it^  in  the  ohanuster  in  wiiloh  it 
is  enjoyed. 

Baoh  Ca8b  must  bb  Covsidbbbd  with  Bjonaaanm  to  Natur%  Ohab- 
aosbr,  and  Cobdition  of  the  property  to  be  proteotedt  where  an  injnno- 
tion  is  asked  to  restrain  trespass  for  destroying  snoh  property. 

LuuKCnoN  will  bb  Grabtbd  when  It  Appbabs  that  Comflainant  n 
OwNBB  or  Pdegb  or  Land  upon  Whioh  is  sitnated  his  dwelling,  and 
part  of  which  is  grown  to  timber,  partionlarly  ralnable  as  snch,  which 
timber  protects  his  dwelling,  and  is  ornamental  to  his  faurm,  if  it  appsan 
that  defendants  haye  cleaxed  part  of  said  timber  land,  and  haye  laid  it 
waste,  and  converted  it  into  pastors,  and  that  they  are  oontinaing  their 
depredations  npon  the  timber  left  standing,  and  are  catting  it  down,  and 
are  converting  it  into  pastare;  as  snch  acts  constitate  an  irremediable 
and  irreparable  damage,  loss,  and  injnry. 

Bquitt  will  Intbbtbrb  ab  Much  to  Pbotbot  Natural  Tudb  nbab 
WmoH  Partt  hab  Built  his  dwelling  as  oxnamental  and  shade  trees 
planted  by  him.  The  jurisdiction  of  equity  does  not  depend  on  the 
worth  of  the  trees  merely  as  wood  or  timber,  but  on  their  location  as 
part  of  an  estate. 

Tms  bill  was  filed  by  the  complaiiianty  and  ahows  that  he  ia 
aeiaed  in  fee  simple  of  a  two-hundred-and-forty-acre  tract  of 
land  in  Carroll  county,  which  he  has  been  in  the  peaceable  pos- 
session of  for  more  than  thirty  years,  and  that  it  constitutes  his 
residence.  A  portion  of  this  tract  of  land  is  ooyered  with  tim- 
ber, such  as  oak,  chestnut,  hickory,  and  other  growth  common 
to  that  part  of  the  country.  That  this  timber  land  was  par- 
ticularly Taluable  to  complainant,  and  that  its  destruction  would 
cause  him  great  and  irreparable  injury.  This  timber  was  so 
situated  with  reference  to  his  house  that  it  sheltered  it  from 
storms  and  shaded  it  from  the  sun,  and  ifas  ornamental  to 
grounds.  The  bill  then  charges  that  defendants  upon 
pretenses,  and  without  plaintiff's  consent,  entered  upon  the 
grounds  and  commenced  to  fell,  cut  down,  destroy  and  wasta 
this  timber  land,  and  oon^erted  the  wood  so  out  to  his  own 
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use.  The  bill  oonolttdes  with  a  prayer  for  subpoBiias  to  defend* 
ants  to  answer  for  an  injunction  restraining  them  from  com- 
mitting further  waste  on  any  part  of  the  ground,  and  for  aa 
account  for  timber  already  destroyed,  and  for  general  relief. 
Defendants  demurred  to  this  bill,  and  the  court  below  snafaan- 
ing  it,  complainant  appealed. 

tKOer  and  Saymand,  for  the  appellant. 

MBoUtby  and  Palmer,  for  the  appelleea. 

By  Oourt,  Tuck,  J.  The  doctrines  of  equity  applicable  to- 
(Minn  like  the  one  now  before  us  are  so  fully  considered  in  the- 
veported  decisions  of  this  court,  and  the  authorities  there  le* 
ferzed  to,  that  we  deem  a  review  of  them  altogether  unnecessary. 
We  consider  it  the  settled  law  of  this  state,  that  although  an  in- 
junction will  not  be  granted  to  restndn  a  trespasser  merely  be- 
cause he  is  a  treepasser,  yet  equity  will  interfere  where  the^ 
injury  is  inepazable,  or  where  full  and  adequate  relief  can  not  be^ 
granted  at  law,  or  where  the  trespass  goes  to  the  destruc- 
tion of  the  property  as  it  had  been  held  and  enjoyed,  or  where- 
it  is  necessary  to  prevent  multiplicity  of  suits.  This  power  has- 
been  exerted  to  restrain  the  destruction  of  timber,  ornamental, 
and  fruit  trees,  on  the  ground  that  these  are  cases  of  great  and 
inemediable  mischief,  which  damages  could  not  compensate,  be- 
cause it  reaches  to  the  yezy  substance  and  value  of  the  estate^ 
and  goes  to  the  destruction  of  it  in  the  character  in  which  it  is  en- 
joyed: TFMl0T..PZann^n,lMd.644[64Am.I>ec.068];.;!snMRe 
T.  Bon,  7  Johns.  Oh.  816  [11  Am.  Dec.  48A].  According  to  Mr* 
Justice  Stoiy:  **1i  the  trespass  be  fugitive  and  temporsxy,  and 
adequate  compensation  can  be  obtained  in  an  action  at  law,  there- 
is  no  ground  to  justify  the  interposition  of  courts  of  equity. 
Formerly,  indeed,  they  were  extremely  reluctant  to  interfere  at 
all,  even  in  regard  to  repeated  trespasses.  But  now  there  ifr 
not  the  slightest  hesitation,  if  the  acts  done  or  threatened  to 
be  done  to  the  property  would  be  ruinous  or  ineparable,  or 
would  impair  the  just  enjoyment  of  tiie  property  in  future. 
If,  indeed,  courts  of  equity  did  not  interfere  in  cases  of  this 
sort,  there  would  be  a  great  fiulure  of  justice  in  the  country:" 
2  Story's  Eq.  Jur.,  sec.  928.  See  also  Amdung  v.  fiMbomp,  ^ 
Gill  &  J.  468;  HamiUan  v.  Efy,  4  Gill,  84;  Oanai  Oo.  v.  Toung. 
8  Md.  480;  Green  v.  Keen,  4  Id.  98. 

We  do  not  understand  the  counsel  to  differ  as  to  the  princi* 
pies  governing  cases  of  this  description.  The  point  of  contest 
Is  whether  the  present  bill  of  complaint  shows  a  state  of  facts 
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^ntitlmg  the  appellant,  who  was  the  complainant  below,  to  the 
relief  he  seeks.  In  deciding  this  part  of  the  controrenfy,  lit- 
tle aid  can  be  drawn  from  adjudged  cases,  as  thqr  rarely  if 
ever  present  the  same  state  of  facts,  and  each  must  be  oonsid- 
«red  with  reference  to  the  nature,  character,  and  condition  of 
the  property  to  be  protected:  WkUe  t.  Flcmimgam,  mipra. 

Unlike  most  of  the  cases  referred  to,  these  is  no  dispute  here 
«s  to  the  facts  on  which  the  alleged  eqnily  rests.  Bat  the  ar- 
gnment  on  the  part  of  the  appellee  is,  that  the  bill  does  not 
state  a  case  to  satisfy  the  conscience  of  the  court  that  the  charge 
«nd  apprehension  of  irremediaUe  injury  is  well  founded,  ac- 
cording to  the  cases  of  Amdung  t.  Seekamp,  9  Gill  &  J.  468; 
EdmiUon  y.  Ely,  4  Gill,  84.  Upon  this  point,  howerer,  we 
think  there  is  no  reasonable  ground  for  doubt 

The  ayerments  admitted  liy  the  demurrer  show,  substantially, 
that  the  land  belongs  to  the  complainant,  and  is  occupied  1^ 
him  as  his  dwelling  plantation;  that  a  portion  of  the  estate  was 
in  timber,  particularly  yaluable  as  such,  as  well  as  for  the  pro- 
tection of  the  dwelling,  beddes  being  ornamental;  that  the  de^ 
fendants,  without  authorily,  have  cleared  part  of  that  timber 
land,  and  conyerted  it  into  waste  and  pasture  land,  and  that 
th^  are  continuing  to  cut  down  the  timber,  and  to  conyert 
the  rest  of  the  timber  land  into  waste  and  pasture  land,  destroy- 
ing  the  forest  trees  that  senred  to  shelter  his  dwelling  from  the 
inclemency  of  the  winter  season,  and  to  afford  shade  to  his 
family  in  summer,  depriying  the  owner  of  the  use  of  all  the 
timber  on  the  farm  liy  its  utter  destruction,  to  his  great  and 
arxeparaUe  damage,  loss,  and  injury. 

We  see  liy  the  bill  that  the  timl)er  is  of  descriptions,  though 
common  to  that  section,  particularly  yaluable  and  indispensable 
to  farms  in  eyery  part  of  the  state;  without  which  they  can  not 
be  worked,  except  at  great  and  constantly  recurring  inoonyen- 
ience  and  expense  to  the  proprietors;  and  the  whole  of  the  tim- 
ber lacnd  on  this  plantation  is  the  subject  of  these  continued 
acts.  If  such  grieyances  do  not  furnish  a  strong  case  of  tres- 
pass, going  to  the  destruction  of  the  inheritance,  where  the 
mischief  is  remediless:  Arndung  y.  Seehamp,  9  Gill.  &  J.  474; 
if  they  do  not  necessarily  reach  the  yeiy  substance  and  yalue  of 
the  estate,  and  go  to  the  destruction  of  it  in  the  character  in 
which  it  is  enjoyed:  Jerome  y.  JBoM,  7  Johns.  Oh.  815  [11  Am, 
Dec.  484];  if  they  do  not  impair  the  just  enjoyment  of  the  prop- 
erty, in  future,  as  a  dwelling  plantation :  2  Story's  Eq.  Jur.  988^ 
it  is  difficult  to  imagine  a  case  of  trespass  in  which  equity  should 
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interfexe.  To  deny  relief  under  suoh  ommmstances  would  be  to 
declare  that  the  destmotion  of  all  the  timber  on  a  farm,  and 
the  oonyersion  of  the  land  into  waste  and  pasture  land,  thereby 
permanently  injuring  its  Talue  as  a  farm,  and  impairing  the 
comfortable  occupancy  of  the  dwelling  and  out-houses,  by  re- 
moving shade  and  ornamental  trees,  is  an  ordinary  trespass  to 
be  compensated  in  damages  at  law — a  position  which  we  think 
can  not  be  maintained.  If  the  trees  had  been  planted  for  shade 
or  ornament,  we  suppose  that  according  to  adjudged  cases,  the 
question  would  be  too  clear  for  argument.  What  difference,  in 
principle,  can  there  be  between  such  trees  and  others  so  situ* 
ated  in  reference  to  the  dwelling  as  to  afford  the  same  oonyen- 
ience  and  enjoyment  to  the  proprietor  and  his  fiimily?  A  man 
has  a  right  to  select  his  building  site  near  to  or  in  the  midst  of 
a  wood,  for  the  benefit  of  the  protection  afforded  by  the  trees, 
with  as  just  a  daim,  in  equity,  to  have  them  preserred  as  if 
they  were  costly  exotics  transplanted  for  shade  or  ornament 
only.  The  grievance  is  more  to  be  complained  of  where  the 
land  is  peculiarly  valuable  by  reason  of  its  standing  timber,  as 
iMWwntial  to  its  profitable  enjoyment. 

The  jurisdiction  of  equity  does  not  depend  on  the  worth  of 
the  trees  merely  as  wood  or  timber,  but  on  their  location  as 
part  of  an  estate,  rendering  it  more  valuable  hj  reason  of  the 
uses  to  which  they  are  or  may  be  devoted,  the  destruction  of 
which  would  materially  impair  the  enjoyment  of  the  property 
as  held  and  occupied  at  the  time  of  the  trespass.  It  is  true 
that  actions  at  law  might  be  maintained,  and  exemplaiy  dam- 
ages perhaps  would  be  awarded  but  we  hold  that  in  such 
oases  there  is  something  to  be  regarded  beyond  the  mere  pecu- 
niary value  of  the  trees  and  the  punishment  of  the  trespasser 
hj  the  verdict  of  a  jury.  The  owner  of  properly  is  entitled  to 
be  protected  in  its  just  and  reasonable  enjoyment,  or  to  have 
full  and  complete  remuneration  for  being  disturbed  therein; 
and  whenever  the  court  can  see  that  the  acts  complained  of  are 
of  a  character  necessarily  to  affect  permanently  such  use,  and 
do  not  admit  of  perfect  pecuniary  compensation,  that  **  the  en- 
joyment of  the  estate  will  be  so  affected  by  the  destruction  of 
the  trees,  as  to  make  the  alleged  damage  irreparable,"  Oreen  v. 
Keen,  4  Md.  106,  it  would  a  denial  of  justice  not  to  stay  the 
hand  of  the  destroyer,  who,  in  pleading,  admits  himself  to  be 
a  wrong-doer,  invading  the  possessions  of  another,  and  perpe- 
trating acts  of  intolerable  outrage  on  property  to  which  he  seta 
up  no  right,  and  has  no  pretense  of  title. 
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For  ilieee  TOMonSj  we  fhink  fhat  the  decree  of  the  court  be- 
low dismiflsmg  the  bill  should  be  rGversed,  and  the  cause 
r^nandedy  with  liberty  to  the  appellees  to  answer  and  have  the 
case  presented  on  its  merits:  IblBon  y.  Iblaon,  8  Qill.  876. 
Whether  the  complainant  will  be  entitled  to  the  fiye  pounds 
fine,  under  the  act  of  1785,  chapter  72,  section  28,  will  depend 
on  subsequent  proceedings  in  the  court  below. 

Decree  reversed,  and  cause  remanded,  with  costs  of  the  ap* 

EooLisroK,  J./dissented. 

IvjimonoH  WILL  mm  Osasvid  aojjbbv  TEMaAM  pradndag  miieliief 
which  reachoa  to  the  Tery  mbstanoe  sad  yiIim  of  the  estnite^  end  goee  to  the 
dastroolioii  of  it  in  the  ohanoter  in  which  it  ia  enjojed:  WkUe  t.  FkmiU- 
gaSdit  64  Am.  Deo.  608b  In  the  note  to  thia  caae  tho  prior  dedalooa  fai  this 
aeriea  upon  the  qneatlon  of  enjoining  treapaaa,  are  odUeoted. 

Ivjujronos  mat  bb  Obamtsd  to  Pssmrr  THBaATnnm  Tbbpabs  and 
waate,  where  the  defendant  ia  inaolyent,  and  the  injnrj  to  the  oomplainant^a 
property  would  he  otherwiae  ineparable.  Toanthoriaetheiaananoeof  aain« 
junction  in  each  a  caae,  it  ia  not  neoeaaary  that  the  acta  threatened  ahonld  liaTe 
heen  committed;  it  ia  quite  anffieiant  if  the  party  inaiata  on  hia  li^t  to  do 
them,  and  eapeoially  if  he  makea  adranoea  towarda  their  oommiaaiom  Lffcm 
T.  ^wO,  46  Am.  Dec  216.  In  AnOA  t.  Peftinyia,  40  Id.  667,  and  note,  the 
qneation  of  injunction  to  prevent  treapaaa  ia  treated  of. 


FraOLBT  V.  FEiai.HT. 

[t  XAnLAn,  UT.] 

Wtann  PLAiMTifr,  Who  has  Filxd  Qbioinal  Bnx  ion  Dircnoi,  aftw> 
warda  filea  a  aapplemental  bill  reaffirming  the  chaxgea  made  in  the 
original  bill,  without  objection  from  defendant^  it  ia  properly  a  part  of 
the  caae,  and  evidence  ol  acta  aapportive  of  the  plaintifTa  caae,  whioh 
ocoorred  after  the  filing  of  the  original  bill,  bnt  prior  to  the  filing  of  the 
aapplemental  one,  are  admiaaible  in  evidence. 

br  Pboobbdiho  iob  Ditobob,  wbbbb  PLAnrriFF  Sbbks  also  «o  satb 
Dbbd  from  defendant  to  hia  aiater  set  aaide,  and  for  that  porpoae  makea  the 
aiater  a  party,  if  the  aiater  anawera  without  objection,  ahe  muat  be  eon* 
aidered  aa  having  aubmitted  her  righta  under  that  deed  for  adjudication 
inauch  proceeding. 

To  Cbbsaik  Eztbmt  Wdtb  Staiow  ur  Rblatioic  to  hxb  Hubbamd,  in 
reference  to  her  olaim  upon  him  for  anpport  or  for  alimony,  in  the  aame 
attitude  that  a  creditor  atanda  towarda  hia  debtor.  Thia  ia  ao  under  the 
atatute  of  Eliaabeth. 

ShFiBBBNCB  bbtwbbn  CSonvbtanob  dt  Fbaud  ov  Gbbditobs  and  in  Fbauj> 
ov  Wira  ia  thIa:  A  creditor'a  claim  upon  hia  debtor'a  eatate  ia  auoh  that 
the  debtor  can  not,  even  by  a  homa  fide  gift  of  any  part  of  hia  property 
to  a  third  peraon,  impede  a  creditor  in  the  collection  of  feb  debt.    Such 
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tnuufer  would  bo  volimtaiy,  and  void  as  against  cveditora.  Bat  In  4o 
oaao  of  ft  wif 0,  tfao  husband  having  the  free  and  unlimited  right  to  alieo- 
ate  his  pruperiy  at  will,  if  the  oonveyanoe  is  not  made  with  the  actual 
intent  of  djafranding  the  wife,  the  transfer  will  be  snstained,  although  the 
wife  is  thus  left  without  the  means  of  sabsistenoe. 

buDiQUAOT  or  GoNSiDSBATioN,  IN  Obdkb  TO  Ayoid  Dbxd,  most  be  so 
gUMngly  so  as  to  stamp  the  transaction  with  frand  and  to  shock  the 
oommpn  sense  of  hones^.  The  sale  of  property  worth  eight  hundred 
dollars  for  two  hundred  doUars  does  not  amount  to  such. 

▲hbwmr  or  Ohancibt,  whsn  Risponbivii  to  Bill,  a  Gonolusiys,  unless 
contradicted  by  two  witnesses,  or  one  witness  aud  corroborating  droom- 
stances. 

Iv  HusBAiTD  His  No  Ebtatb,  No  Alixont  can  bi  Allowed,  as  alimoagr 
is  an  allowance  out  of  the  husband's  estate. 

Ln  FurDXNB  Hab  No  Afplxoatzoh  to  AcmoK  iqb  Diyoboi  and  petttta 
for  alimonys  but  is  a  proceeding  directly  relating  to  the  thing  or  prop> 
erty  in  question* 


This  is  a  proceedings  for  divoroe  brought  by  Elizabeth 
against  Isaao  Feigley.  The  original  bill  was  filed  Febroaiy  7, 
1846.  The  complainant  afterwards  obtained  leave  of  court  to 
file  a  supplemental  or  amended  bill,  which  bill  they  filed  Sep- 
tember 28,  1818.  This  supplemental  bill  reiterated  all  the 
charges  made  in  the  original  bill,  and  repeated  the  prayers 
therein  made,  to  wit,  charged  defendant  with  having  abandoned 
and  deserted  his  wife,  with  having  failed  to  support  her,  and 
with  leading  an  indolent  and  idle  life;  alleged  that  he  was  enti- 
tled to  a  future  interest  in  the  estate  of  his  deceased  father,  and 
prayed  for  a  divorce  a  vinculo,  for  support  for  herself  and  chil- 
dren out  of  defendant's  estate,  for  the  care  and  guardianship  of 
such  children,  and  for  an  injunction  restraining  defendant  from 
disposing  of  his  property  until  the  further  order  of  the  court 
The  supplemental  bill  further  charges  that  for  the  purpose  of 
defeating  complainant's  daim  for  alimony,  defendant  confeder- 
ated and  colluded  with  Hary  Ann  Feigley,  his  sister,  and  on 
the  tweniy-eighth  of  October,  1847,  conveyed  to  her  all  his  ex- 
pectant interest  in  his  said  father's  estate  for  an  inadequate, 
pretended,  and  trifling  consideration  of  two  hundred  dollars. 
That  said  consideration  was  merely  formal,  and  that  Mary  Ann 
had  full  knowledge  of  complainant's  bill,  and  was  so  notified 
by  complainant,  and  warned  not  to  pay  the  consideration.  The 
Ull  further  charges  that  defendant  Isaac  absents  himself  from 
the  state,  but  having  recently  returned,  he  has  declared  his  in- 
tention of  again  leaving  the  state.  The  bill  then  requires  Maiy 
Ann  to  answer  if  she  has  paid  the  above-mentioned  pretended 
consideration,  and  if  so,  when  and  how,  and  prays  that  this 
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46ed  nu^  be  dedaired  Tcdd.  It  furttiflar  pn^s  lor  mppart  lor 
iieraelf  and  oliildxeii»  for  prcmaion  to  enable  her  tooanyon  tUa 
proceeding.  leaao  Feiglqr^B  answer  to  both  the  original  and 
-amended  bOla  denies  all  the  matters  chaiged  as  groond  lor  a 
<liYoroe,  admits  a  partial  separation  and  non-intereoorse,  but 
justifies  it  because  of  the  bad  conduct  of  his  wife;  he  admits 
having  IsHed  to  provide  for  his  family,  bat  alleges  his  inabilily 
io  do  so;  he  admits  the  ezeoation  of  the  deed  to  his  sister,  bufc 
alleged  that  it  was  Umaftde  in  ereiy  partionlar.  The  answer  of 
Maiy  Ann  Feigl^  makes  a  like  denial  and  alleges  that  the  deed 
was  eieoated  and  accepted  in  entire  good  faith.  The  testimony 
of  the  witnesses  went  to  show  that  the  alleged  acts  of  abandon- 
ment and  desertion  were  true,  bat  it  went  to  show  that  ssid  acts 
irere  committed  and  took  place  after  the  filing  of  the  original 
bat  prior  to  the  filing  of  the  amended  bill.  The  coort  below  in 
its  jadgment  diToroed  the  parties  a  menmi  et  Ihoro,  awarded  to 
plaintiff  the  eostody  of  her  children,  and  an  allowance  of  one 
hundred  and  fifty  dollars  per  annum  out  of  defendant's  estate, 
and  vacated  the  deed  to  Haiy  Ann  Feigl^.  The  remaining 
laots  appear  from  the  opinion.  , 

Schley,  tot  the  appellants. 

Spencer f  for  the  appellee. 

By  Court,  Uasoh,  J.  The  supplemental  bill  haling  been  re- 
-oetTcd  without  objection  on  the  part  of  the  defendants,  we  must 
ireat  it  as  properly  a  part  of  the  case.  It  having  reaverred 
ihe  substantial  allegations  of  the  original  bill  as  to  the  conduct 
•of  the  husband,  which  constituted  the  ground  of  the  plaintiff's 
application  for  her  divorce,  we  must  treat  the  facts  deposed  to 
1^  the  eevenJ  witnesses  as  supportive  of  the  plaintiff's  case, 
although  most  of  those  facts  occurred  subsequent  to  the  filing 
•of  the  original  bill,  but  prior  to  the  filing  of  the  supplemental 
bill.  The  testimony,  we  think,  under  those  circumstances,  fully 
•sustains  the  plaintiff's  case,  and  entities  her  to  her  divorce  a 
■menaa  ei  (horo.  So  much  therefore  of  the  decree  as  giants  the 
divorce  is  affirmed.  The  defendant,  Maiy  Ann  Feiglej,  having 
answered  the  supplemental  Hll,  so  far  as  the  same  relates  to  the 
4x>nve7ance  under  which  bhe  claims  without  objection,  must  be 
regarded  as  having  submitted  her  rights  under  that  deed  for  adju- 
dication under  the  present  proceedings.  The  supplemental  bill, 
among  other  things,  seeks  to  vacate  the  deed  from  Isaac  Feigley 
to  his  sister  Mary  Ann,  upon  the  ground  of  its  having  been  made 
fraudulently,  to  defeat  the  marital  rights  of  the  complainant. 
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The  first  olqeotion  taken  by  the  defendant  to  this  bill  is,  thai 
there  does  not  subsist  snoh  a  relation  between  a  husband  and  wife 
as  would  entitle  the  latter  to  assail  her  husband's  oonTeyanees 
upon  the  ground  of  fraud,  as  might  be  done  in  the  case  of  an 
ordinary  creditor  at  common  law,  or  under  the  statute  of  Eliza- 
beth, who  finds  himself  hindered,  delayed,  or  defrauded  by 
means  of  such  a  conyeyance.  In  other  words,  does  the  wif» 
stand  in  relation  to  her  husband,  in  reference  to  her  claim  upon 
him  for  a  support,  or  for  alimony,  in  the  same  attitude  that  a 
creditor  stands  towards  his  debtor?  We  think  to  a  certain  ex- 
tent she  does.  The  language  of  the  statute  of  Elizabeth  Ib 
surely  broad  enough  to  embrace  such  a  case.  It  proyides 
*'  that  all  and  eyexy  grant,  etc.,  for  the  intent  or  purpose  ia 
delay,  hinder,  and  defraud  creditors  and  others  of  their  just 
and  lawful  actions,  etc.,  shall  be  yoid,"  etc.  The  statute  aeema 
to  design  to  embrace  others  than  those  who  are  strictly  and 
technically  creditors;  and  if  under  such  a  comprehensiye  dause^ 
as  **  creditors  and  others,"  a  wife  who  has  been  made  the  victim 
of  her  husband's  fraud  is  not  to  be  included,  we  are  at  a  loss  ta 
ascertain  to  whom  else  it  was  designed  to  relate.  We  do  not 
wish  to  be  understood  as  carrying  this  doctrine  to  an  extent 
which  would  impose  any  restndnt  upon  the  husband  in  the  free 
and  unlimited  exercise  of  his  right  to  alienate  his  properiy  at 
will,  eyen  though  in  the  exercise  of  this  right  he  strips  himself 
of  all  means  of  supporting  or  maintaining  his  wife,  provided  he 
does  so  bona  fide,  and  with  no  design  of  defrauding  her  of  her  just 
claims  upon  him  and  his  estate.  The  fraudulent  intent  in  all 
such  cases  being  the  true  test  of  the  yalidiiy  of  the  transaction: 
Bicketis  y.  BickeUs,  4  Gill,  105.  There  is  this  difference  between 
the  claim  of  the  wife  upon  her  husband's  estate  and  that  of  a. 
creditor  upon  the  estate  of  his  debtor:  in  the  latter  case,  a. 
debtor  can  not,  eyen  by  a  bona  fide  gift  of  the  whole  or  a  part 
of  his  properiy  to  a  third  parfy,  impede  his  creditor  in  the  col- 
lection of  his  debt.  Under  such  circumstances,  such  a  transfer 
would  be  yoluntaiy,  and  as  against  a  bona  fide  creditor,  yoid  in 
point  of  law.  Not  so  as  respects  the  gifts  or  yoluntaiy  trans- 
fers by  a  husband  of  his  properiy  in  relation  to  the  rights  of 
his  wife.  If  not  made  with  the  actual  intent  of  defeating  the 
rights  of  his  wife,  they  will  be  sustained,  although  th^  leave 
her  without  the  means  of  a  subsistence. 

The  next  inquiry  then  is.  Was  the  deed  from  Isaao  to  his 
sister,  Mary  Ann  Feigley,  of  the  twenty-eighth  of  October,  1847, 
yoid  upon  the  principles  announced  above  ?  Was  it  a  bona  fii» 
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transaoiion?  or  "was  it  the  result  of  a  delibente  pnrpose  to  de- 
fraad  the  wife  of  her  daim  to  alimony?  From  the  natoie  of 
snch  an  issne  as  is  thus  piesentedy  we  could  hardlj  expect  that  any 
direct  testimony  could  be  brought  to  bear  upon  it.  Besting,  as  the 
transaction  did,  between  a  brother  and  sister,  dependent  in  no 
way  npon  the  participation  or  concurrence  of  others,  secret,  locked 
up  in  the  bosoms  of  the  two  actors  themseWes,  we  must  look  for 
the  motiyes  and  designs  of  the  parties  in  the  surrounding  cir- 
cumstances attending  the  transaction,  and  must  call  to  our  aid 
eyeiy  fiact,  however  remote  and  triyial  it  may  be,  which  can 
throw  light  upon  the  subject. 

In  reference  to  the  defendant  Isaac  Feigley,  the  court  have 
no  doubt  that  the  deed  in  question  was  executed  in  fraud  of  the 
rights  of  his  wife.  The  original  bill  for  the  diyoroe  carried  to 
him  notice  of  the  oomphunant's  purpose  to  subject  his  estate,  if 
possible,  to  liability  for  alimony.  It  contained  a  prayer  for  an 
injunction  to  restndn  him  from  alienating  it.  He  was  also  no 
doubt  impressed  with  a  conviction  that  his  conduct  to  his  wife 
had  been  such  as  to  constitute  just  grounds  for  supposing  thai 
this  application  would  be  viewed  with  &Tor  by  the  court.  Be- 
garding  these  facts  in  connection  with  the  circumstance  that  the 
grantee  was  his  sister,  and  that  the  consideration  upon  which  th» 
deed  rested,  two  hundred  dollars,  was  wholly  inadequate  to  the 
value  of  the  property,  which,  incumbered  with  his  mother's  life 
estate,  was  estimated  as  worth  seven  or  eight  hundred  dollars; 
and  of  the  correctness  of  this  estimate  the  court  have  no  doubt, 
from  the  facts  of  the  case,  independent  of  the  direct  evidence 
of  the  witnesses  upon  the  point. 

The  proof  against  the  defendant,  Mary  Ann  Feigley,  stands 
upon  other  grounds.  There  is  no  direct  evidence  in  the  record 
as  to  the  fraudulent  participation  of  this  defendant  in  this 
transaction,  other  than  the  mere  inadequacy  of  consideration 
contained  in  the  deed.  It  is  not  such  a  glaring  inadequacy  as 
of  itself  to  stamp  the  transaction  with  fraud,  by  shocking  the 
common  sense  of  honesty,  and  thereby  to  render  the  deed  void. 
But  at  this  stage  of  the  case  we  are  met  by  the  doctrine,  often 
announced  in  this  court,  that  an  answer  of  the  defendant  re- 
sponsive to  the  bill,  denying  the  allegations  therein  made  in 
regard  to  his  motives  and  intentions,  is  conclusive  upon  that 
question,  imless  overcome  by  the  testimony  of  two  witnesses,  or 
of  one  with  corroborating  circumstances.  In  the  case  now  before 
us,  whatever  may  be  our  views  upon  the  general  merits  of  the 
»,  we  are  obliged  in  the  formation  of  our  judicial  opinion  to 
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be  oontroUed  1)j  tibe  prindple  annonnoed  aboTe.  Boih  of  the 
defendants  in  ibis  case  flatly  deny  the  allegations  of  the  bill  in 
regard  to  their  fraudulent  intention,  and  as  that  denial  has  not 
been  contradicted  by  the  testimony  of  any  witness,  it  must  be 
taken  as  conclusiTe  upon  the  question.  The  defendant,  Isaac, 
being  left  entirely  without  property,  no  decree  for  alimony  can 
be  passed  against  him,  alimony  being  an  allowance  out  of  the 
husband's  estate  for  the  support  of  the  wife.  Where  there  is 
no  estate,  there  can  therefore  be  no  alimony. 

The  doctrine  of  lis  pendens  has  no  application  whatever  to 
this  case.  As  well  might  a  pending  action  at  law  to  recover  an 
ordinazy  debt  be  hUs  pendens  as  to  the  property  of  a  debtor  as  a 
proceeding  like  the  present,  the  purpose  of  each  being  to  subject 
the  property  of  the  debtor  to  the  payment  of  debts.  Lis  pendens 
is  a  proceeding  directiy  relating  to  the  thing  or  property  in 
question.    The  decree  is  affirmed  in  part  and  reyersed  in  part 

Decree  affirmed  in  part  and  reversed  in  part. 


SumjnfSHTAL  Bulb,  Natubb  or,  Ain>  wHsir  Allowsd:  Dow  t.  JemU^ 
«5  Am.  Deo.  871)  StoiU  v.  Shew,  42  Id.  579;  Attm  v.  Ta^hr.  29  Id.  721; 
CmmBct  T.  PeM,  19  Id.  899. 

OasymrAKam  bt  Hubbahd  or  Feaub  ov  his  Wnms  See  T^ftoyer  v.  CTiyr, 
89  Am.  Dm.  211,  snd  note. 

OmnrarAiroiB  Void  ab  to  GamnoBS!  BuieMmmm  v.  KsBtift  89  Abu  Dm. 
260,  and  omm  oited  in  note. 

LfAniQITAOT  07  CoirSIDBBATIQN  IB  BUT  BVZDBHCB  OV  FBAUD^  and  tO  fwMj 

equity  In  setting  adde  a  oonveyanM  for  that  reaaon  alone  moat  be  aitwinely 
m:  DaMstm  t.  LUik,  60  Am.  Deo.  81. 

Abbwbb  or  Bqititt  n  CoiraLinuvB  whbh  Bbvohsivb  to  the  all^tioiw 
in  the  bai,  nnlaaa  oonteadioted  by  two  witneaaea,  or  ona  witaaaa  and  oiroom- 
staaoaas  Mgler  v.  SeoU^  64  Anu  Deo.  896^  and  note;  PHot  v.  MeDsmaH  64 
Id.  667;  CommonmedUk  v.  Cyfea,  68  Id.  iStK  wd  note. 

Lm  Pbbbbvb,  whbh  Dootbivb  or,  dois  bot  Applt:  Wkukm  v.  Wu^kUU^ 
68  Am.  Deo.  278,  and  note. 

Thb  rBiNOiPAi.  OASB  IS  oiTBD  In  £fektnferwum  v.  (/Ante,  28  Md.  666-^6, 
to  the  point  that  when  eiamfaing  a  deed  to  om  if  It  had  te  InoeptioB  in 
tend,  the  ooort  moat  look  for  the  motiTM  and  daalgna  of  the  partiea,  to 
the  oironmatanoM  aanoondlng  the  tianaaotlona,  and  every  fiMst,  however 
trivial,  which  oan  throw  light  npon  the  aabjeot  In  JI^Mi  v.  fTlbon,  83  Id. 
186-148>  It  la  oited  to  the  point  that  In  any  oaM  Involving  a  fiaadnlent  in- 
tent, any  bot,  however  alight,  if  at  all  relevant  to  the  laaae^  la  admiaailile  in 
evidanoe.  It  la  oited  In  Smbam  v.  Lmg,  41  Id.  107,  to  the  point  that  a 
deed  by  a  hnaband  may  be  la  faod  of  Us  wifa,  and  wImb  ao^  wfll  be  an- 
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nsHm  «•  MoGiBB.    GoMMoirwBAiaH  v.  Al 

Hbbbiok  v.  Sbchk. 

Fjom  or  SBAXon  mat  mm  Dmilabbd  Void  avd  BrnmrB  Taud^ 

pwl  eonfliote  wtth  tlM  oonatitatioB  of  IIm  ateto,  wldto  ndl  nridM 


hmmATnm  mat  Dmlasi  Pomiiciw  ov  duEAnr  PMnnr  «o  n  Uv* 

LAWVUL^  wImm  mch  ptopgiljf  wooUl  be  daqgeroas,  I^Juriooii  or  Dosiow| 

md  mijIijdM  pvooaHof  law,  bj  prooetdliii  i»  f«ni  fnifid*  lor  tb» 

of  the  BoiMiiM  and  tlie  pnnishaMnl  of  the  oflhaiior  bjtba 

Mid  oonfiaotttioii  of  tho  propflrCy^  by  tho  romoinly  mIo,  or 

Ika  of  the  noodoui  artiolM. 

PuiuJUMUw  flmriow  ov  MAWJionuMi'iB  ScASinQi  ov  180^ 

MAOTlACVmDI  AVD  SaUI  07  SfUUTUOUB  OB  IhTOXXO^TIFO  LlQUOBli  !• 

In  oonilM  wllh  the  fourteenth  ertidle  of  the  dedhmtion  of  ri^ti  oon- 
trined  m  the  eonstltation  of  thnt  etete,  dedaiing  Iha*  ereiy  enhjeot  ban 
nii|^t  "to  beeeoarefranieU  onreeeonabie  ■eewhee  end  aeimnaof  hla 
penKMiy  ilia  booaeay  his  pueiBy  y»<i  ell  hie  poeMBriooei''beoanee  tiie  etai^ 
vle^  whUe  itaathoriaee  the  iienlng  of  a  warxent  toaeaich  dweUing^houaea 
lor  q^fritoona  or  Intoodoating  liqnon,  doee  not  require  the  warrant  nor 
the  oomplaint  therefor  to  atate  tiiat  aooh  liqnoii  are  kept  by  any  poaon 
aaned,  nor  doee  tlie  atatate  limit  the  oiBoer'e  right  of  eeliiixn  to  artfadea 
deaeribed  by  qnantlty,  quality*  or  niarfca»  or  raatriot  hla  power  of  aelanre 
to  Uqoora  kept  lor  aale.  The  atatate  ie  farther  obJeetlonaUebeoanae^  on 
eewplaint  being  made  that  any  aobh  liqooii  are  kept  in  any  aton^  ware* 
honeeb  or  other  plaoe»  for  eele,  a  warrant  moat  imne  lor  theeeliare  and  re- 
moral  of  aU  liqnori  thnain,  whether  kq^  for  aale  there  or  not»  or  whetiMr 
imported  and  wanaining  In  original  pabkagea  or  not.  The  atatate  waa 
alaobeld  to  be  repugnant  to  otliv  pMfflaione  of  tbatandamental  law  of 
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fpiBnnoiTB  LiQuOBB  ABB  Pftopnin',  at  l«Mt  xnM  tbsy  tsn  Jndldally  and! 
flnilly  oonfiioated  and  ordered  to  be  deitroyed. 

Pfeoomnvos  iob  SimrRB  and  ConmaATioir  ov  SratrrobuB  Liquobs*  Ib 
which  proceediage  the  owner  is  not  required  to  be  named,  in  which  he  it 
not  required  to  be  notified  nnlcM  known  to  the  officer,  and  in  which,  if 
notified,  he  ie  required  to  appear  f orthwitli,  can  not  be  authorised  under 
the  constitution  of  this  state. 

SXATDTB  AUTHOBISIVO  FOBVBITUBB  OF  IhTOXICATINO  LIQITOB8  Seised  bj  SB 

officer,  unlcM  the  owner  cm  proTe  that  they  were  lawfully  kept,  isunoon- 
stitntaooal.  It  violates  artide  12  of  the  liassaohusetti  '^iM^UraHwi  of 
rights,  which  declares  that  no  ''subject  shall  be  arrested  or  deprived 
of  his  property,  immunities,  or  privileges,  or  of  his  life,  liberty,  or  estate^ 
but  by  Judgment  of  his  peers  or  the  law  of  the  land,"  because  it  tiirowB 
the  burden  of  proof  upon  the  owner,  and  authorises  the  forfeiture  of  his 
property  in  the  absence  of  any  evidence  agpdnst  him  or  it. 

0XATOTB  AUTBOBmifO  SbIZUBB  AND  FOBIBITURB  07  iNTOXIGAnNO  LlQUOBS 

is  not  obnoxious  to  that  part  of  the  constitution  prohibiting  the  taking  of 
private  property  for  public  use  without  making  oompensataon  thetefor. 
If  such  liquors  cm  be  rightfully  taken  at  all,  it  would  be  on  the  ground 
that  they  were  ill^gslly  kept  and  constituted  a  de/aeto  nuisance,  in  which 
case  their  owner  would  not  be  entitled  to  any  compensation. 
BxAXVTM  Which  Auihobizis  Imposition  ov  Fnrx,  with  Altxbnativb  ov 

ImPBISONMXNT  in  GA8X  ov  NoN-PATMBNT,  AOAIN8T  OWXKB  OV  InTOZI- 

OATDfo  Liquobs,  IB  UNooNBRruTiONAL,  if  it  docs  Bot  provide  lor  an  in^ 
dietment,  information,  or  complaint  in  which  a  q;wcifio  ofliNise  is  ohaiged 
sgainst  him,  so  that  it  cm  be  put  on  record  and  traversed,  or  an  issue 
joined  thereon  and  tried  in  due  course  of  lew. 
OifiOBB  IS  NOT  Fbotbotkd  bt  Pbogbs  regular  on  its  Isoe,  if  the 

iHuiag  it  had  not  jurisdiction. 
TUSPA88  wnx  Lib  aoainbt  Ovticbb  Aoxxno  undbb  Void 
Offiobb  18  not  Jubtifiablb  IV  AonNO  UNDBB  Wabbabt  issued  nader  a 
ststote  which  is  unconstitutional  and  void. 

OWNZB  ov  JjraOZiaAXINO  LlQUOBS  MAT  MAINTAIN  ACXBON  AOAIBOT  OmOBB 

wlio  has  nnlewfuUy  seised  them,  notwitfastsnding  section  19  of  the  stat- 
ute provides  that  **  no  action  of  any  kind  shall  be  had  or  "^^^^^yfc^*^  In 
any  oonrt  in  this  conmionweslth,  for  the  recovery  or  possession  of  Intoxi- 
cating liquors,  or  the  value  thereof,  except  such  as  sre  sold  or  pumhasftii 
in  aooordanoe  with  the  provisions  of  this  act." 

Fboobbdinqs  undbb  Unoonbtitutxqnal  Sxatutb  oan  not  bb  Subtainbd^ 
although  they  sre  so  conducted  as  not  to  besr  upon  their  face  the  objeo* 
tionable  features  of  the  statute;  or  in  other  words,  an  unoonitiUitiunal 
law  cm  not  be  made  operative  by  the  msgistrate  adopting  eapsdisBli 
and  taking  precaations  not  required  by  the  statute. 

ftaN>BBB  MAT  BB  RBiBAiWEn  ON  Habbas  Oobpus,  whcre  it  appears  on  the 
fisce  of  the  proceeding*  thai  the  magistrate  had  no  jurisdlolloB,  or  thai 
the  oonvictlon  was  under  sa  nacoastitntioBsl  statute. 


AonoB  of  tort  by  Fisher  against  MoGKzr  and  othen  for  foroi- 
ibty  entering  Bnd  searfthing  a  dweUing-honse  and  ttking  a  qnan- 
ii^  of  spirituous  liquors.    The  defendants  admitted  the  entcning. 
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searching,  and  takiiig;  but  justified  under  a  warrant  issued  bj  a 
magistrate  pursuant  to  section  14,  chapter  822,  of  the  Massa- 
^usetts  statute  of  the  year  1862.  The  maintenance  of  the  de- 
fense was  dependent  upon  the  constitutionality  of  this  statute. 
In  the  court  of  common  pleas  judgment  was  given  for  the 
defendants.    Plaintiff  thereupon  appealed. 

(?.  and  N.  Ibnkm,  for  the  plaintiff. 

7.  2>.  ElM  and  B.  O.  Piiman,  for  the  defendants. 

[At  the  same  time  of  the  consideration  of  the  case  of  Fuher  y. 
McOtrr^  the  supreme  court  had  before  it  the  case  of  Moses  Al- 
bro  and  William  A.  Anthony,  who  had  been  summoned  before 
the  police  court  of  Fall  Biver,  on  proceedings  based  on  the  same 
statute,  and  who,  being  required  to  plead,  were  tried,  and  Albro 
was  convicted  while  Anthony  was  discharged.  Albro  appealed 
to  the  common  pleas,  where  he  objected  to  being  tried,  on  the 
ground  that  there  was  no  complaint  against  him,  and  therefore 
no  issue  to  be  tried.  The  objection  was  overruled,  and  a  con* 
viction  of  Albro  resulted.  In  this  case  C.  J.  Holmes  and  0.  B. 
Goodrich  appeared  for  the  defendant  and  Attorn^  Oeneral 
Buf us  Choate  for  the  state.  With  these  cases  was  also  consid- 
ered the  matter  of  Josiah  Herrick  on  habeas  carpus.  He  was 
imprisoned  under  a  miUimus  issued  as  the  result  of  proceedings 
under  the  same  statute.  W.  D.  Northend  represented  the  peti- 
tioner and  the  attorney  general  the  state.  The  various  objeo* 
tions  made  to  the  statute  in  these  different  proceedings  appear 
from  the  opinion  of  the  chief  justice.] 

By  Court,  Shaw,  C.  J.  Many  exceptions  were  taken  in  these 
cases  to  the  course  of  proceedings  under  the  statute  of  1852, 
chapter  822,  concerning  the  manufacture  and  sale  of  spirituous 
or  intoxicating  liquors;  but  the  one  which  surpasses  all  others 
in  importance,  and  which,  if  well  taken,  supersedes  all  others, 
is  that  all  that  part  of  that  statute  directing  the  seizure  and  con- 
fiscation of  liquors  kept  or  deposited  for  sale  is  unconstitutional 
and  void.  We  suppose  the  principle  is  now  well  understood, 
that  where  a  statute  has  been  passed  by  the  legislature,  under 
all  the  forms  and  sanctions  requisite  to  the  making  of  laws, 
some  part  of  which  is  not  within  the  competency  of  legislative 
power,  or  is  repugnant  to  any  provision  of  the  constitution, 
such  part  thereof  will  be  adjudged  void  and  of  no  avail,  whilst 
all  other  parts  of  the  act  not  obnoxious  to  the  same  objection 
will  be  held  valid  and  have  the  force  of  law.    There  is  nothing 
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inconsistent,  therefore,  in  declaring  one  part  of  the  same  statute 
▼alld  and  another  part  void. 

Many  questions  .have  heretofore  arisen  upon  yarious  point* 
on  the  construction  of  this  statute;  but  the  action  brought  by 
Fisher  against  McQirr  and  others  is  the  first  case  wherein 
any  question  has  come  up  in  this  court  upon  the  eonstitutionalily 
of  the  fourteenth  section  of  the  act,  being  the  one  under  which 
these  proceedings  were  had.  As  it  was  a  question  of  much  gen* 
eral  interest  and  importance,  the  court  reserved  the  case,  es> 
pecially  as  they  understood  that  the  same  question  was  pend- 
ing in  other  counties,  and  would  probably  soon  be  argued. 
Other  cases  have  since  been  brought  up  and  argued.  Passings 
oyer,  for  the  present,  all  the  minor  exceptions  to  the  regulazitj 
of  these  proceedings,  we  are  brought  to  consider  whatare  the  true 
construction  and  legal  effect  of  this  section,  and  then  whether 
its  provisions,  correctly  construed,  are  contmy  to  the  dec- 
laration of  rights  and  the  constitution  of  this  commonwealth, 
either  in  their  principle,  or  in  the  mode  in  which  they  are  to  be 
carried  into  execution.  The  section  is  long  and  complicated, 
and  it  is  not  easy,  in  evexy  instanoe,  to  ascertain  what  was 
intended. 

It  is  nowhere  provided  in  this  section,  or  in  any  other  part  of 
the  statute,  in  direct  tenns,  that  keeping  or  having  liquor  depos- 
ited for  sale  shall  be  in  itself  unlawful,  and  render  the  properly 
liable  to  confiscation,  or  subject  the  owner,  agent,  or  other 
depositazy  to  a  penalty  therefor.  It  rather  results  hj  implica- 
tion from  other  provisions,  and  the  general  tenor  of  this  section. 
The  first  part  of  this  section  directs  that  **  if  any  three  persons^ 
voters  in  the  town  or  oily  where  the  complaint  shall  be  made, 
shall,  before  any  justice  of  the  i>eaoe  or  judge  of  any  police 
court,  make  complaint,  under  oath  or  affirmation,  that  they 
have  reason  to  believe  and  do  believe  that  spirituous  or  intoxi- 
cating liquors  are  kept  or  deposited  and  intended  for  sale,  by 
any  person  not  authorised,"  etc. , ' '  in  any  store,  shop,  warehouse, 
or  in  any  steamboat  or  other  vessel,  or  in  any  vehide  of  any 
kind,  or  in  any  building  or  place,  in  said  dty  or  town,  said  jus- 
tice or  judge  shall  issue  his  warrant  of  search  to  any  sheriff,"^ 
etc.,  ''who  shall  proceed  to  search  the  premises  described  in 
such  warrant.''  Several  suggestions  arise  upon  this  passage. 
The  complaint  is  not  required  to  allege  that  any  person  in. 
particular  has  the  articles  kept  or  deposited,  nor  whose  in- 
tention to  sell  them  it  is,  which  renders  the  keeping  unlaw- 
ful, and  subjects  the   property  to   seisnre  and  confiscation. 


March,  1854]  Fbher  v.  McGisb.  385 

We  pxesnme,  from  the  context  and  the  purpose  of  the  en- 
actment, that  it  mnst  be  the  intention  of  the  owner,  or  his 
agent,  servant,  or  some  person  having  it  in  his  power,  to 
make  a  sale  de  facto^  and  thereby  to  make  the  mischieToos  nse 
of  it,  which  is  intended  to  be  prohibited. 

Again :  by  the  collocation  of  the  terms  in  this  sentence,  it  is  a 
little  doabtfnl  whether  the  words  **  in  said  city  or  town"  desig- 
nate the  place  within  which  the  liqnors  are  kept,  or  qnalify  the 
intent  to  sell  them  within  sach  city  or  tovm  in  order  to  make  the 
keeping  of  them  unlawful.  Perhaps  both  are  intended.  The 
former  would  seem  to  be  intended  to  bring  them  within  the 
jurisdiction  of  the  local  magistrates  and  officers;  and  unless  so 
kept,  with  an  intent  that  said  liquors  should  be  sold  within 
such  cify  or  town,  it  would  make  the  keeping  of  liquors  unlaw- 
ful, although  intended  for  sale  in  another  state  or  foreign  coun- 
tiy,  which  we  suppose  the  legislature  could  not  have  intended. 
It  is  to  be  regretted  that  in  so  important  a  provision  the  lan« 
guage  should  not  have  been  more  explicit  and  free  from  doubt. 

It  is  obvious,  we  think,  that  the  complainants  are  not  required, 
and  have  no  express  authority  by  the  act,  to  state  the  name  of 
the  person  by  whom  the  liquors  are  kept;  and  as  the  warrant 
follows  the  complaint,  the  justice  is  not  required  by  the  statute 
to  name  such  person;  and  if  practically  the  name  is  usually 
mentioned,  it  is  probably  done  as  one  mode  of  identifying  or 
describing  the  place  where  the  liquors  are  alleged  to  be  kept,  as 

the  house  or  shop  of  A.  B.,  in street,  etc.    The  section 

goes  on:  ''And  if  any  spirituous  or  intoxicating  liquors  are 
found  therein  [the  premises  described],  he  [the  officer]  shall 
seize  the  same,  and  convey  them  to  some  proper  place  of  se- 
curity, where  he  shall  keep  them  until  final  action  shall  be  had 
thereon;  and  such  liquors,  so  seized,  together  with  the  imple- 
ments of  the  traffic,  may  be  used  in  evidence  against  any  person 
charged  with  the  unlawful  manufacture  or  sale  of  spirituous  or 
intoxicating  liquors.''  From  this  last  clause  we  might  be  led  to 
imply  that  if  such  liquors  were  found  it  was  intended  that  a 
new  and  substantive  complaint  should  be  filed,  upon  the  trixd 
of  which  they  should  be  evidence.  But  by  the  teriDs  of  the 
statute  they  are  not  to  be  used  as  evidence  of  an  unlawful  keep- 
ing with  intent  to  sell,  but  as  evidence  upon  a  charge  of  actual 
unlavTful  manufacture  or  sale.  The  statute  does  not,  therefore, 
by  implication  direct  or  provide  for  a  new  complaint  for  an 
unlawful  keeping  with  intent  to  sell. 

Again:  in  the  same  passage,  when  the  complainants  hav» 

AM.  Dmom  Vol.  LXI— 4S 


386  FiSHEB  V.  McOntB.  [Maaa. 

stated  their  belief  that  liqaors  intended  for  sale  are  kept  in  a 
place  designated,  and  a  warrant  is  issued  to  an  officer  to 
search  snch  place,  the  law  requires — and  we  presume  the  war* 
rant  would  necessarily  follow  it — ^not  that  he  shall  seize  certain 
liquors  described,  or  in  more  general  terms,  any  liquors  so  kept 
or  deposited  for  sale,  but  that  "  if  any  spirituous  or  intoxicating 
liquors  are  found  therein  he  shall  seize  the  same."  The  intent 
of  the  legislature  seems  to  have  been  that  all  spirituous  liquors 
found  in  such  place  shall  be  taken  into  the  custody  of  the  law, 
leaving  the  question  whether  any  or  all  of  them  were  kept  for 
sale,  or  lawfully  kept,  to  be  decided  afterwards.  The  section 
contains  a  provision  for  a  more  special  complaint  to  wanant  the 
search  of  a  dwelling-house;  and  then  goes  on  to  direct  the  pro- 
ceedings. ''The  owner  or  keeper  of  said  liquors  seized  aa 
aforesaid,  if  he  shall  be  known  to  the  officer  seizing  the  same, 
shall  be  summoned  forthwith  before  the  justice  or  judge  by 
whose  warrant  the  liquors  were  seized;  and  if  he  fail  to  appear, 
or  unless  he  shall  prove  that  said  liquors  are  imported,'*  etc., 
"  or  are  kept  for  sale  by  authority  derived  under  this  act,  or  are 
otherwise  lawfully  kept,  they  shall  be  declared  forfeited,  and 
shall  be  destroyed;"  "and  the  owner  or  keeper  of  said  liquors 
shall  pay  a  fine  of  twenty  dollars  and  costs,  or  stand  committed 
for  thirty  days  in  de&ult  of  payment,  if  in  the  opinion  of  said 
court  said  liquors  shall  have  been  kept  or  deposited  for  sale, 
oontrazy  to  the  provisions  of  this  act." 

It  may  be  remarked  upon  this  pffft  of  the  act,  that  the  first 
time  any  mention  is  made  of  the  owner  or  keeper  is  upon  the 
selEure  of  the  liquors;  then,  upon  the  contingen<7  that  he  is 
known  to  the  officer,  he  is  to  be  summoned,  and  if  he  fail  to 
appear,  or  tmless  he  can  make  certain  proofs,  the  liquors  axe  to 
be  destroyed,  and  he  is  to  be  punished.  The  puzpose  for  which 
he  is  summoned  seems  to  be  to  inform  him  of  the  seizure  of  the 
goods,  and  enable  him  to  prove  them  not  liable  to  forfeiture. 

Section  16  provides  that "  if  the  owner,  keeper,  or  possessor  of 
liquors  seized  under  the  provisions  of  this  act  shall  be  unknown 
to  the  officer  seizing  the  same,  they  shall  not  be  condemned  and 
destroyed,  until  they  shall  have  been  advertised,  with  the  num- 
ber and  descripton  of  the  packages,  as  near  as  may  be,  for  two 
weeks,  by  posting  up  a  written  description  of  the  same  in  some 
public  place,  that  if  such  liquors  are  actually  the  property  of 
any  city  or  town,"  etc.,  "  or  the  property  of  some  person  duly 
authorized  to  manufacture  and  sell  such  liquors  tmder  this  act, 
and  were  lawfully  in  his  possession  at  the  time  of  such  seizure. 
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or  were  otherwise  lawfully  kept,  they  may  not  be  destroyed." 
The  notice  is  in  effect  not  to  any  person  in  partionlar,  nor  to 
^any  person  in  whose  possession  the  liquors  were  found;  but  the 
purpose  of  the  notice,  as  declared  by  the  act,  is  that "  upon 
«atisfactoz7  proof  of  such  ownership  or  lawful  possession  within 
«aid  two  weeks/'  the  justice  may  make  an  order  to  ddiTcr  them 
up.  The  purpose  of  the  notice  seems  to  be  to  enable  any  person 
to  api>ear  and  offer  such  proof,  who  may  hare  any  interest  in 
obtaining  a  discharge  of  the  properly,  upon  any  of  the  grounds 
^foresaid. 

Section  16  directs  what  proceedings  shall  be  had  in  case  an 
owner  or  keeper  of  liquors,  seised  as  aforesaid,  shall  appeal. 
These  are  all  the  provisions  of  the  act  on  the  subject  of  the 
leisure  of  spirituous  liquors  kept  for  sale;  they  together  consti- 
tute a  system  of  proceedings,  and  it  seemed  necessary  to  con- 
aider  this  system  as  a  whole,  in  order  to  a  better  understanding 
of  its  legal  and  constitutional  character. 

We  think  it  manifest  that  the  legislature,  in  this  system  of 
measures,  proposes  to  accomplish  one  and  the  same  object,  by 
two  distinct  modes  of  proceeding.  The  general  purpose  is  to 
prerent  or  diminish  the  erils  of  intemperance,  by  the  punish- 
ment of  an  indiscriminate  sale  of  spirituous  liquors;  but  the 
particular  purpose  in  this  series  of  measures  is  to  prevent  such 
liquors  from  being  kept  in  any  place,  by  any  person,  for  the 
purpose  or  with  the  intent  that  they  shall  be  sold.  Although 
<srimes  and  ofEanses  punishable  by  law  consist  in  acts  done, 
and  not  in  mere  unexecuted  purposes  and  intentions,  yet  the 
more  effectually  to  accomplish  the  great  and  salutary  purpose  of 
Jaws  necessary  to  the  well-being  of  society,  acts  and  conduct 
which  would  be  innocent  or  indifferent  in  themselves  are  often 
declared  unlawful,  and  made  punishable,  if  done  with  an  intent 
and  purpose  which  will  render  them  noxious  or  dangerous,  and 
where,  should  the  law  wait  till  the  criminal  intent  is  carried  out 
into  action,  irremediable  mischief  will  be  done.  The  law  is 
preventive  as  well  as  remedial.  Thus  a  person  may  innocently 
have  in  his  possession  counterfeit  coin  or  bank  notes.  But  if  he 
has  them  in  his  possession  with  intent  to  pass  them  as  true, 
knowing  them  to  be  counterfeit,  the  intention  qualifies  the  act, 
and  such  act  may  be  justly  made  punishable.  This  is  the 
foundation  of  many  criminal  enactments.  The  principle  is  too 
familiar  to  require  extended  illustration. 

Supposing  the  object  to  be  a  legitimate  one — to  prevent  and 
punish  the  possession  of  intoxicating  liquors,  which  leads  to 
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temptation^  and  facilitates  the  actual  commission  of  the  offense 
of  unlawfully  selling,  by  declaring  that  possession  unlawful,  if 
held  with  an  intent  and  purpose  of  selling  unlawfully — ^we  have 
said  that  this  system  of  measures  seems  designed  to  accomplish 
this  one  purpose  by  two  distinct  modes  or  courses  of  proceeding, 
both  well  known  to  the  law,  but  of  considerable  difEerence  in 
their  modes  of  operation:  the  one  a  proceeding  in  rem,  by  the 
sequestration  and  forfeiture  of  the  property  or  thing  which  is 
noxious  in  itself,  or  made  the  instrument  or  subject  of  a  noxious 
and  injurious  use;  the  other  a  proceeding  in  personam,  for  the 
punishment  of  the  person  of  the  offender,  as  an  example  to  deter 
others  from  the  commission  of  the  like  offense.  Both  are  pro- 
ceedings designed  for  the  enforcement  of  the  criminal  law,  and 
must  be  governed  by  the  rules  applicable  to  its  administration. 

We  have  no  .doubt  thai  it  is  competent  for  the  legislature  to 
declare  the  possession  of  certain  articles  of  property,  either  ab- 
solutely or  when  held  in  particular  places  and  under  particular 
circumstances,  to  be  unlawful,  because  they  would  be  injurious, 
dangerous,  or  noxious;  and  by  due  process  of  law,  by  proceed- 
ings in  rem,  to  provide  both  for  the  abatement  of  the  nuisance 
and  the  punishment  of  the  offender,  by  the  seizure  and  confisca- 
tion of  the  property,  by  the  removal,  sale,  or  destruction  of  the 
noxious  articles.  Putrefying  merchandise  may  be  stored  in  a 
warehouse,  where,  if  it  remain,  it  would  spread  contagious  disease 
and  death  through  a  community.  Gunpowder,  an  article  quite 
harmless  in  a  magazine,  may  be  kept  in  a  warehouse  always 
exposed  to  fire,  especially  in  the  night;  however  secreted,  a  fire 
in  the  building  would  be  sure  to  find  it,  and  the  lives  and  limbs 
of  courageous  and  public-spirited  firemen  and  citizens  engaged 
in  subduing  the  fiames  would  be  endangered  by  a  sudden  and 
terrible  explosion.  It  is  of  the  highest  importance  that  such 
persons  should  receive  the  amplest  encouragement  to  their  duty, 
by  giving  them  the  strongest  assurance  that  the  law  can  give 
them  that  they  shall  not  be  exposed  to  such  danger.  This  can 
be  done  only  by  a  rigorous  law  against  so  keeping  gunpowder, 
to  be  rigorou^y  enforced  by  seizure,  removal,  and  forfeiture. 

The  case»of  goods  smuggled  in  violation  of  the  revenue  laws, 
and  the  confiscation  of  vessels,  boats,  and  other  vehicles  subserv- 
ient to  such  unlawful  acts,  are  instances  of  the  application  of 
law  to  proceedings  in  rem.  The  theory  of  this  branch  of  the 
law  seems  to  be  this:  that  the  property  of  which  injurious  or 
dangerous  use  is  made  shall  be  seized  and  confiscated,  because 
•ither  it  is  so  unlawfully  used  by  the  owner  or  person  having 
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the  power  of  difiposal,  or  by  some  person  with  whom  he  has 
placed  and  intrusted  it,  or  at  least  that  he  has  so  carelessly  and 
negligently  used  his  power  and  control  over  it  that  by  his 
default  it  has  fallen  into  the  hands  of  those  who  have  made 
and  intend  to  make  the  injurious  or  dangerous  use  of  it  of 
which  the  public  have  a  right  to  complain,  and  from  wliich  they 
have  a  right  to  be  relieved.  Therefore,  as  well  to  abate  the 
nuisance  as  to  punish  the  offending  or  careless  owner,  the 
property  may  be  justly  declared  forfeited,  and  either  sold  for 
the  public  benefit  or  destroyed,  as  the  circumstances  of  the  case 
may  require  and  the  wisdom  of  the  legislature  direct.  Besides, 
the  actual  seizure  of  the  property  intended  to  be  offensively 
used  may  be  effected,  when  it  would  not  be  practicable  to  detect 
and  punish  the  offender  personally. 

Supposing,  then,  that  it  is  competent  for  the  legislature,  as 
one  of  the  means  of  carrying  into  effect  a  law  to  prohibit  the 
unlawful  sale  of  intoxicating  liquors,  to  declare  the  keeping  of 
such  liquors  for  the  purpose  of  sale,  in  any  place  within  any 
dty  or  town  of  the  commonwealth,  unlawful,  and  to  declare  the 
liquors  thus  kept  liable  to  seizure  and  forfeiture  as  quasi  a  nui- 
sance, under  a  proper  and  well-guarded  system  of  regulations: 
the  question  is,  whether  the  measures  directed  and  authorized 
by  the  statute  in  question  are  so  far  inconsistent  with  the  prin- 
dples  of  justice  and  the  established  maxims  of  jurisprudence, 
intended  for  the  security  of  public  and  private  rights,  and  so 
repugnant  to  the  provisions  of  the  declaration  of  rights  and 
constitution  of  the  conmionwealth,  that  it  was  not  within  the 
power  of  the  legislature  to  give  them  the  force  of  law,  and  that 
th^  must  therefore  be  held  unconstitutional  and  void;  and  the 
oourt  are  all  of  opinion  that  they  are. 

The  court  are  not  insensible  to  the  great  weight  of  responsi- 
bility devolving  on  them,  when  they  are  called  to  perform  the 
delicate  but  important  duty  of  deliberating  on  the  validity  and 
oonstitntionaliiy  of  an  act  of  the  legislature;  and  they  would 
approach  it  with  all  the  solicitude  which  its  importance  de- 
mands. 

I.  The  measures  directed  by  section  14  of  this  act  are  in  vio- 
lation of  the  fourteenth  article  of  the  declaration  of  rights. 
That  article,  declares  that  **  every  subject  has  a  right  to  be  se- 
cure from  all  unreasonable  searches  and  seizures  of  his  person, 
his  houses,  his  papers,  and  all  his  possessions.  All  warrants, 
therefore,  are  contraxy  to  this  right,  if  the  foundation  of  them 
be  not  previously  supported  by  oath  or  affirmation,  and  if  the 
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order  in  the  warrant  to  a  civil  officer  to  make  search  in  sua* 
peoted  places,  or  to  arrest  one  or  more  suspected  persons,  or  to 
seise  their  property,  be  not  accompanied  with  a  special  desig- 
nation of  the  persons  or  objects  of  search,  arrest,  or  seizure/* 
The  subject  of  general  warrants,  and  of  illegal  searches  and 
seizures  under  them,  had  been  much  discussed  in  England  be-^ 
fore  the  adoption  of  our  constitution,  and  was  probably  well 
understood  by  its  framers:  EnHckY,  Oarrington,  2  Wils.  276« 
This  case  is  much  more  fully  reported,  and  the  judgment  of 
Lord  Camden  given  at  length,  in  19  Howell's  State  Trials,  1029. 
The  measures  authorized  and  directed  by  this  act  are  in  viola* 
tion  of  the  principle  and  spirit  of  the  article  respecting  general 
warrants  and  unreasonable  searches. 

1.  Because  the  act  does  not  require  the  three  persons  who  are- 
to  make  complaint  to  state  that  they  have  reason  to  belieTe  and 
do  believe  that  intoxicating  liquors  are  kept  or  deposited  and 
intended  for  sale  by  any  person  named;  nor  does  it  require  tfae- 
magistrate  to  state,  in  his  warrant  to  the  searching  officer  the^ 
name  of  any  person  believed  to  be  the  owner  or  keeper  of  such 
liquors,  nor  the  name  of  any  person  having  the  custody  or  pos> 
session  thereof,  nor  the  name  of  any  person  having  the  inten- 
tion to  sell  the  same.  On  the  contrary,  the  complaint  affecta 
the  place  only,  and  the  belief  of  the  complainants  that  liquora 
are  kept  in  such  place  and  are  intended  for  sale.  In  this  re- 
spect the  vrairant  is  general,  not  affecting  any  person,  even  by 
way  of  belief  or  suspicion,  of  the  unlawful  act  of  keeping  such 
liquors  for  sale. 

2.  It  does  not  limit  the  officer's  authority  and  right  of  seizure 
to  the  articles  described,  hj  quantity,  quality,  or  marks;  nor  doea 
it  even  restrict  the  officer's  power  of  seizure  to  liquors  kept  and 
intended  to  be  sold,  although  it  is  the  avowed  purpose  of  the 
act  to  make  the  keeping  of  such  liquors  unlavrfnl,  and  subject 
them  to  forfeiture.  But  even  were  it  to  provide  that  the  seazdi 
and  seizure  should  be  confined  to  liquors  intended  for  sale  it 
would  be  open  to  another  objection  perhaps  quite  as  formidable, 
which  is,  that  it  would  leave  it  to  the  mere  discretion  of  an 
executive  officer  to  judge  and  decide  what  vrere  so  intended  for 
sale  and  what  were  not,  leaving  it  to  him  to  decide  what  to  take 
and  what  to  leave,  and  making  his  decision  conclusive.  We 
say  conclusive,  for  if  the  seizing  officer  does  not  take  them  the 
magistrate  acquires  no  jurisdiction  over  them,  and  no  other 
tribunal  or  magistrate  can  entertain  the  question  whether  th^ 
were  intended  for  sale,  and  so  liable  to  f oif eitoie  or  not.    No 
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liquoiB,  therefore,  ocnild  be  adjudged  forfeited  under  ibis  eee- 
tion,  tinless  tlie  aearohing  officer  ahonld  take  and  return  them 
as  in  his  belief  intended  for  sale. 

3.  Again;  if  the  three  persons  state  their  belief  that  any 
spiritaoos  liquors  are  kept  or  deposited  and  intended  for  sale» 
in  any  store,  shop,  or  imrehouse,  or  in  any  steamboat  or  other 
vessel,  or  in  any  vehicle,  or  in  any  building  or  place,  then  the 
warrant  shall  issue,  and  the  sheriff  Or  constable  shall'  proceed  to 
search  the  premises — ^that  is,  the  store,  vessel,  or  place  described 
— and  if  any  spirituous  liquors  are  found  therein,  he  shall  seise 
the  same.  Under  this  express  power  and  direction,  if  a  few 
kegs,  demijohns,  or  bottles  of  liquor  axe  placed  in  a  warehouse, 
or  on  board  a  ship  or  steamer,  by  some  person  intending  to  sell 
them,  or  under  such  circumstances  that  three  respectable  per- 
sons can  safely  testify  that  they  believe  that  they  are  so  intended 
for  sale,  then  the  officer  shall  seize  a^^d  remove  the  whole  stock 
of  the  warehouse,  or  the  whole  cargo  of  the  ship  or  steamboat, 
so  far  as  it  may  consist  of  wine,  spirits,  or  intoxicating  liquors. 
This  makes  it  the  imperative  and  indispensable  duty  of  the 
officer  to  seize  all  the  liquors  found,  however  clearly  it  may 
appear  to  him  that  the  larger  quantity  is  about  to  be  sent  to 
other  states,  or  to  a  foreign  country,  and  not  intended  for  sale 
in  the  city  ortown  where  the  liquors  are  found,  oreven  in  the  com- 
monwealth. This  would  be  equally  the  officer's  duty,  whether 
the  liquors  should  be  found  in  k^gs  or  in  larger  packages, 
as  pipes  or  hogsheads.  Thus  the  authority  to  seize  is  carried 
greatly  beyond  the  articles  the  possession  of  which  is  made  un- 
lawful, and  the  keeping  of  which  is  intended  to  be  treated  by 
the  act  as  a  nuisance;  to  wit,  spirits  kept  and  intended  for  sale. 
It  appears  to  us,  therefore,  that  this  act  in  terms  warrants  and 
requires  unreasonable  searches  and  seizures,  and  is  therefore 
oontrazy  to  the  constitution. 

If  it  be  said  that  the  act  provides  for  as  much  certainty  in  the 
description  of  the  articles  to  be  searched  for  and  seized,  and  in 
the  definition  and  limitation  of  the  officer's  power,  as  the  nature 
of  the  case  will  admit  of;  that  the  complainants  can  not  know 
with  certainty,  before  search  is  made,  that  spirits  are  deposited 
in  the  place  described,  or  are  intended  for  sale,  and  can  only  state 
their  belief;  and  that  neither  the  complainants  nor  the  magistrate 
can  know,  before  search,  who  is  the  owner,  or  has  the  custody, 
or  intends  to  sell,  and  therefore  can  not  name  him;  and  that  it 
is  impossible  for  the  complainants  or  for  the  searching  officer  to 
distinguish  what  part  of  the  liquora  found  is  intended  for  sale, 
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and  that  that  must  be  a  subject  of  inquiiy  before  the  magistrate 
afterwards — the  answer  seems  to  us  to  be  obvious  that  if  these 
modes  of  accomplishing  a  laudable  purpose,  and  of  carrying  into 
effect  a  good  and  wholesome  law,  can  not  be  pursued  without  a 
violation  of  the  constitution,  they  can  not  be  pursued  at  all, 
and  other  means  must  be  devised,  not  open  to  such  objection. 

4.  Another  ground  is,  that  if,  upon  a  complaint  that  some 
liquors  are  kept  in  a  warehouse,  or  on  board  a  vessel,  believed 
to  be  intended  for  sale,  a  warrant  shall  go,  and  the  officer  is 
obliged  to  seize  all  the  liquors  found  in  the  same  store  or  ves- 
sel— ^and  such  is  the  plain  Erection  of  the  statute — ^then  the  officer 
must  seize  such  liquors,  though  imported  and  remaining  in  the 
original  packages  (a  cargo  of  wine  and  brandy,  for  instance), 
and  bring  them  before  the  magistrate.  This  woidd  be  an  in- 
terference with  the  regulation  of  foreign  commerce  placed  under 
the  exclusive  jurisdiction  of  the  constitution  and  laws  of  the 
United  States.  And  though  there  is  a  provision  in  this  act 
that  the  owner  of  such  imported  liquors  may  go  before  the 
magistrate  and  obtain  their  release  by  proof  of  the  facts,  yet 
such  seizure  and  detention,  perhaps  for  a  long  period;  would  be 
in  danger  of  bringing  this  power  into  conflict  with  the  laws  of 
the  United  States,  which,  within  their  proper  sphere,  are  the 
supreme  law  of  the  land. 

II.  Another  ground  upon  which  we  are  of  opinion  that  this 
section  of  the  act  is  unconstitutional  is,  that  in  the  commence- 
ment and  course  of  proceedings  required  and  directed  by  the 
series  of  measures  provided  for  in  the  act,  many  of  the  precau- 
tions and  safeguards  for  the  securily  of  persons  and  property, 
and  the  most  valuable  rights  of  the  subject,  so  sedulously  re- 
quired and  insisted  on  in  the  laws  of  all  well-ordered  govern- 
ments, and  specially  prescribed  as  the  governing  rule  of  the 
legislature  in  our  declaration  of  rights,  are  overlooked  and  dis- 
regarded. 

The  declaration  of  rights  declares,  article  1:  "All  men  have 
certain  natural,  essential,  and  unalienable  rights,"  among  others, 
*'  that  of  acquiring,  possessing,  and  protecting  property."  Ar- 
ticle 10:  "  Each  individual  has  a  right  to  be  protected  in  the 
enjoyment  of  his  property,  according  to  standing  laws.'* 
Article  11:  "  Eveiy  subject  ought  to  find  a  certain  remedy,  by 
having  recourse  to  the  laws,  for  all  injuries  or  wrongs  which  he 
may  receive  in  his  person,  property,  or  character.  He  ought  to 
obtain  right  and  justice  freely,  and  without  being  obliged  to 
purchase  it;  completely,  and  without  any  denial;  promptly,  and 
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^thont  delaj;  eonfonnably  to  the  laws.**  Artide  12:  "  No  sub- 
ject Bfaall  be  held  to  answer  for  any  crime  or  offense  until  the 
same  is  fully  and  plainly,  substantially  and  formally^  described 
to  him;  or  be  compelled  to  accuse  or  furnish  evidence  against 
himself;  and  every  subject  shall  have  a  right  to  produce  all 
proofs  that  may  be  favorable  to  him,  to  meet  the  witnesses  • 
against  him  face  to  face,  and  to  be  fully  heard  in  his  defense  by 
himself  or  his  counsel,  at  his  election;  and  no  subject  shall  be ' 
arrested,  imprisoned,  despoiled  or  deprived  of  his  property,' 
immunities,  or  privileges,  put  out  of  the  protection  of  the  law, 
exiled,  or  deprived  of  his  life,  liberty,  or  estate,  but  by  the 
judgment  of  his  peers  or  the  law  of  the  land."  These  are 
homely  and  familiar  maxims,  scarcely  requiring  citation,  and 
yet  the  declaration  of  rights  itself  (article  18)  admonishes  us 
that  a  frequent  recurrence  to  them  is  absolutely  necessary  to 
preserve  the  advantages  of  liberty  and  maintain  a  free  govern- 
ment; and  that  the  people  have  a  right  to  require  of  their  law- 
givers and  magistrates  an  exact  and  constant  observance  of 
them.  In  comparing  the  section  in  question  with  these  injunc- 
tions of  the  declaration  of  rights,  the  first  thing  to  be  remarked 
is,  that  it  vests  extraordinary  and  unusual  powers  in  justices  of 
the  peace,  not  merely  as  to  the  taking  of  preliminary  measures, 
such  as  receiving  and  verifying  complaints,  issuing  wanants  of 
search  and  arrest,  and  the  like,  but  also  invests  them  with  ju- 
risdiction to  adjudicate  upon  an  unlimited  amount  of  property. 
There  can  be  no  doubt  that  spirituous  liquors,  at  least  before 
they  are  judicially  and  finally  confiscated  and  ordered  to  be  de- 
stroyed, axe  property;  this  act  so  recognizes  them. 

1.  Then  recurring  to  the  course  of  proceeding  under  this 
statute,  the  first  step  required  is  the  complaint  of  three  persons, 
ex  parte;  and  no  provision  is  made  that  in  any  stage  of  the 
proceeding  these  complainants  are  to  be  again  examined^  nor 
that  the  party  whose  property  is  taken  shall  have  opportunity 
to  meet  then!  face  to  face;  yet,  as  we  shall  see,  their  oath  to 
their  belief  of  a  certain  fact  is  the  only  evidence  upon  which  the 
property  may  be  adjudged  forfeited. 

There  is  no  provision  or  direction  that  the  name  of  any  person 
may  be  inserted  in  the  complaint  or  in  the  warrant;  and  if  the 
complainants  or  the  magistrate  do  name  a  person  in  the  warrant 
as  an  owner,  or  one  having  possession,  it  is  no  direction  or  au- 
thority to  the  officer  to  summon  such  person,  either  to  defend 
the  property  or  answer  to  any  complaint.  The  direction  in  the 
statute  is  that  the  sheriff  or  constable  shall  search  the  premises 
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desczibed  in  the  warrant,  and  if  any  spiritnous  liquors  are  found 
therein,  he  ahall  seize  the  same,  "  and  the  owner  or  keeper  of  said 
liquors  seized  as  aforesaid,  if  he  shall  be  known  to  the  offioer 
seizing  the  same,  shall  be  summoned  forthwith  before  the  jus- 
tice or  judge  by  whose  warrant  the  liquors  were  seized;"  and  if 
he  fail  to  appear,  or  unless  he  can  prove  that  they  are  lawfully 
kept,  they  shall  be  declared  forfeited,  and  shall  be  destroyecL 
It  depends  on  the  contingen<7  of  the  owner  or  keeper  being 
known  to  the  officer,  be  he  named  in  the  warrant  as  such  or  not, 
whether  anybody  is  summoned  or  has  notice.  If  the  officer 
returns  the  name  of  some  person  as  owner  or  keeper,  and  such 
person  doea  not  forthwith  appear,  then  the  liquor  may  be  ad- 
judged forfeited,  without  further  notice  or  proof.  The  offioer, 
who  of  course  must  act  upon  hearsay  and  the  best  information 
he  can  obtain,  however  honestly  he  may  endeavor  to  ascertain 
the  truth,  may  be  mistaken  in  his  retnm  of  the  name  of  a  person 
as  owner  or  keeper;  then  the  property  may  be  confiscated  and 
destroyed  without  any  opportunity  given  the  true  owner  to  ap- 
pear and  defend. 

2.  But  suppose  the  officer  happens  to  be  right,  and  the  owner 
has  notice,  the  notice  is  to  appear  forthwith.  No  day  in  court 
is  given,  no  allowance  made  for  the  contingen<7  of  the  owner's 
absence,  or  sickness,  or  engagements.  No  provision  is  made 
that  personal  notice  shall  be  given,  or  that  proceedings  shall  be 
postponed  until  personal  notice  be  given.  A  summons  at  the 
owner's  last  usual  place  of  abode  would  be  good  sendee  where 
not  otherwise  specially  directed.  Upon  such  constructive  notice, 
which  may  not  reach  the  owner  personally,  and  which  from  its 
shortness  is  very  likely  not  to  reach  him  until  after  the  confisca- 
tion and  destruction  of  the  properly,  if  he  fail  to  appear  forth- 
with, the  properly  may  be  declared  forfeited,  and  the  party 
whose  name  is  thus  retomed  as  owner  or  keeper  may  have  judg- 
ment against  him  personally  for  a  penalty  and  costs.  These 
measures  seem  wholly  inconsistent  with  the  right  of  defending 
one's  properly,  and  of  finding  a  safe  remedy  in  the  laws. 

3.  But  if  the  owner  or  keeper  shall  be  unknown  to  the  officer 
seizing  the  liquors,  they  shall  not  be  condemned  and  destroyed 
until  they  shall  have  been  advertised,  with  the  number,  etc.,  for 
two  weeks,  by  posting  up  a  written  description  in  some  public 
place,  that  if  such  liquors  are  actually  the  property  of  any  oily 
or  town,  purchased  for  sale  by  the  agent  for  medicinal,  mechani- 
cal, or  chemical  purposes  only,  or  of  some  person  duly  anthor- 

[,  or  are  otherwise  lawfully  kept,  tbey  may  not  be  destroyed; 
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but  upon  satisfaotoiy  pxoof  of  such  ownership,  wiihin  said  two 
weeks,  before  the  justice  or  judge,  he  shall  deliTer  to  the  agent, 
etc.,  an  order  to  the  officer  to  deliTer  them  up.  Whether  suck 
a  written  adyertisement  posted  in  one  place  is  adequate  publio 
notice  it  is  for  the  legislature  to  dedde.  The  manifest  objeo* 
tion  to  this  notice  is,  that  it  fixes  no  time  or  place  at  whidi  & 
claimant  may  appear  with  his  eyidence  and  have  a  iiial,  and 
meet  the  witnesses  &ce  to  face.  It  presupposes  that  he  is  to- 
appear  and  offer  his  proofs  at  any  time  when  the  magistrate  may 
be  found,  and  is  ready  and  willing  to  hear  him  and  reoeiye  and 
consider  his  proofs.  It  looks  to  no  iiial,  but  assumes  that  the- 
liquors  are  to  be  condemned,  unless  a  claimant  can  make  suck 
proof. 

The  theoiy  upon  which  a  judgment  in  rem  is  regarded  as  a 
judgment  binding  upon  all  the  world  is,  that  all  the  world  hay» 
constructiye  notice  of  the  seizure,  with  the  cause  and  puxpose  of 
the  taking,  and  the  time  and  place  at  which  any  person  may  ap- 
pear before  a  competent  tribunal  and  haye  a  trial,  before  the 
condemnation  of  his  property. 

Supposing  the  process  in  rem,  when  rightly  conducted,  to  be 
a  suitable  and  proper  mode  of  enforcing  obedience  to  a  useful 
and  salutary  law,  it  does  it  by  punishing  the  offender,  who  must 
b^  the  owner,  or  some  person  intrusted  with  the  possession  by 
him,  or  some  person  for  whose  unlawful  possession  of  it  the 
owner  is  responsible;  it  does  this  by  depriying  such  owner  of 
his  properly,  at  the  same  time  preyenting  the  further  noxious 
and  unlawful  use  of  it.  Such  being  the  character  of  the  prose- 
cution, in  a  high  degree  penal  in  its  operation  and  consequences, 
it  should  be  surrounded  with  all  the  safeguards  necessary  to  the 
securify  of  the  innocent,  haying  the  full  benefit  of  the  maxim, 
that  eyery  person  shall  be  presumed  innocent  until  his  guilt  be 
established  by  proof.  He  should  haye  notice  of  the  charge  of 
guilty  purpose,  upon  which  his  property  is  declared  to  be  un- 
lawfully held  and  in  danger  of  being  forfeited,  a  time  and  op- 
portunity to  prepare  his  defense,  an  opportunity  to  meet  the 
witnesses  against  him  face  to  face,  and  the  benefit  of  the  legal 
presumption  of  innocence. 

4.  But  there  is  another  objection  to  the  constitutionality  of 
this  law,  of  a  more  formidable  character,  and  as  it  appears  to 
us,  quite  dedsiye  of  the  case.  Supposing  the  owner  of  the 
liquor  to  haye  full  notice,  to  haye  appeared  before  the  magistrate, 
and  to  haye  had  full  opportoniiy  to  procure  eyidenoe  and  pci^ 
pare  for  trial:  no  proyiaion  is  made  by  the  statute  for  a  trial,  for 
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ft  determination  by  judicial  proofs  of  the  faots,  upon  the  truth 
of  which  alone  the  properly  can  be  justly  confiscated  and  de- 
stroyed. On  the  contrary,  the  statute  especially  directs  that  ii 
the  owner  fail  to  appear,  or  (that  is,  if  he  does  appear)  unless 
he  shall  prove  that  the  liquors  were  lawfully  kept,  they  shall  be 
declared  forfeited,  and  the  owner  shall  be  adjudged  to  pay  a 
line  and  costs.  There  is  no  room  for  implication;  the  judgment 
shall  pass  for  the  forfeiture  and  fine,  unless  the  owner  can  prove 
that  tiiey  were  lawfully  kept.  This  is  the  most  &Torable  pro- 
vision made  for  him.  The  judgment,  then,  passes  without  trial 
and  without  proof,  imless  that  which  preceded  the  seizure,  and 
the  seissure  itself,  are  to  be  considered  as  l^gal  proof. 

To  see  whether  any  trial  is  provided  for,  we  must  first  ask 
what  is  to  be  tried.  The  case  supposes  that  the  keeping  of 
spirituous  liquors,  intended  for  sale,  is  made  unlawful  by  the 
statute  itself;  that  the  illegality  consists  in  the  intent  of  selling; 
that  the  intent  qualifies  the  act  of  keeping,  and  impresses  on 
the  property  illegally  kept  the  character  of  a  nuisance,  which 
makes  it  lawful  to  seize  the  property  thus  made  the  instrument 
of  an  illegal  purpose,  and  confiscate  and  destroy  it.  This  is 
done,  as  well  to  remove  and  abate  the  nuisanoei  and  prevent 
the  illegal  use  of  it,  as  to  punish  the  owner,  upon  whom  ulti- 
mately the  loss  must  fall,  by  a  deprivation  of  property,  in  the 
nature  of  a  penalty.  What,  then,  is  the  fact  upon  which  any 
adjudication  must  proceed?  Olearly,  keeping  with  an  intent  to 
sell.  As  keeping  without  such  inteut  would  not  be  illegal,  the 
whole  criminality  of  the  act,  as  well  that  which  affects  the  owner 
or  keeper  personally  as  that  which  stamps  the  character  of  ille- 
gality upon  the  property,  is  the  intent  to  sell  it.  This  intent 
must  be  that  of  the  owner,  or  of  his  agent,  servant,  or  bailee, 
having  acquired  through  him  the  possession  and  the  actual 
power  to  sell  it.  The  intent  of  a  mere  stranger,  having  no  pos- 
session or  control  over  it,  could  not  bring  it  within  the  act  and 
render  the  possession  unlawful.  The  fact,  then,  to  be  proved, 
the  main,  the  indispensable  fact,  in  order  to  render  the  keeping 
illegal,  and  without  which  there  is  no  legal  ground  for  ^  penal 
judgment,  is  the  intent  of  the  owner,  or  other  person  in  posses- 
sion of  the  property,  to  sell  it  in  violation  of  the  law.  Now, 
we  can  perceive  no  provision  for  the  trial  and  proof  of  this 
o&nse  of  keeping  liquors  with  illegal  intent,  in  any  senae  in 
wiiich  a  judicial  tiial  is  understood,  in  which  a  party  ohazged 
with  an  offense,  for  which  his  property  may  be  taken  from  him 
and  confiscated,  may  stand  on  his  defense,  and  have  the  pre- 
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«3impti3n  of  innocence,  until  proofs  are  addnoed  against  him. 
\j>  rstahlish  the  crime  or  misdemeanor  with  which  he  is  charged. 
feSiuh  a  trial  alone  can  satisfy  the  express  provision  in  the  dec- 
larA^oi.  of  rights,  article  12,  which  declares  that  no  snbject  shall 
be  ivrreiited,  or  deprived  of  his  property,  immunities,  or  privi- 
leges, or  of  his  Ufe,  liberty,  or  estate,  but  by  the  judgment  of 
his  fvBers  or  the  law  of  the  land.  These  expressions  have  been 
undeistood,  from  Magna  Oharta  to  the  present  time,  to  mean  a 
trial  iff  jukiy,  in  a  regular  course  of  legal  and  judicial  proceed* 
ingB. 

In  (iijdeii  to  ascertain  whether  provision  is  made  for  such  a 
trial,  w^  most  look  to  the  statute  and  see  upon  what  grounds  a 
judgment  of  forfeiture  shall  be  had.    The  warrant  is  issued;  the- 
goods,  iadiiding  all  liquors  foimd  at  the  place  designated,  are 
seized  ajid  ^letained  by  the  officer,  subject  to  the  order  of  the 
justice;  and  the  owner  or  keeper  is  summoned.    What  is  then 
to  be  doae?    The  statute  answers:  If  he  fail  to  appear,  or  un* 
less  he  caoi  yrove  that  the  said  liquors  are  of  foreign  production^ 
imported,  etc.,  contained  in  the  original  packages,  and  in  quan* 
tities  not  let38  than  the  laws  of  the  United  States  prescribe,  or 
are  kept  for  sale  by  authority  derived  under  this  act  (that  is,  by 
an  agent  of  the  oify  or  town),  or  otherwise  lawfully  kept,  thej 
shall  be  declared  forfeited.    The  most  favorable  privilege  ofFered 
to  the  owner  is  that  he  may  prove,  if  he  can,  that  the  liquors 
were  lawfuUy  kept.    If  he  oflbrs  no  proof,  or  fails  to  satisfy  the 
magistrate,  then  they  are  to  be  declared  forfeited.    But  upon 
what  proof?    The  act  seems  to  presuppose  that  a  prima  facie 
case  of  unlawful  keeping  has  been  established,  upon  which^ 
nnless  rebutted,  a  judgment  may  pass;  but  again  we  ask.  Upon 
what  preceding  evidence  has  any  prima  facie  case  been  provedf 
The  oath  of  the  original  complainants  could  be  no  proof,  for 
many  reasons:  it  was  ex  parte,  and  made  for  another  purpose, 
to  wit,  to  obtain  a  warrant;  it  states  their  belief  that  some 
liquors  were  kept  in  the  store,  vessel,  or  place  described,  and 
upon  this  all  the  liquors  there  found,  as  well  those  to  which 
the  oath  may  have  been  intended  to  apply  as  all  others,  were 
leized,  brought  under  the  control  of  the  magistrate,  and  now 
stand  before  him  for  their  deliverance,  which  must  depend  upon 
his  adjudication.    But  such  a  complaint,  if  it  could  be  held  te 
apply  to  all  the  goods  seized,  could  on  no  principle  be  regarded 
as  evidence  on  a  trial.    If  the  complainants,  respectable  as  they 
are  required  to  be,  were  to  be  regarded  as  witnesses,  their  pre- 
liminary examination  is  ex  parte;  they  are  notrequired  to  appear 
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before  the  magiBteftte  afterwards,  and  after  some  person  has 
been  summoned;  and  the  accused  has  no  opportunity  to  meet 
them  face  to  face.  An  indictment  is  far  more  precise  and  ex- 
plicity  charging  all  the  particulars  of  an  offense  with  technical 
accuracy,  and  is  found  on  the  oath  of  at  least  twelre  men,  upon 
•evidence  given  on  oath.  As  well,  therefore,  might  a  statute 
provide  that,  upon  an  indictment  being  read,  the  party  charged 
ahould  be  convicted  unless  he  could  prove  that  he  was  not 
guilty.  Yet  up  to  the  time  of  the  appearance  of  the  respond- 
ent before  the  magistrate,  such  preliminaiy  complaint  is  the 
only  semblance  of  evidence  of  any  criminal  intent  to  render  the 
owner  or  keeper  liable,  either  to  the  forfeiture  of  the  property 
or  to  a  judgment  for  a  penalty.  The  fact  that  the  liquor  was 
found  in  the  custody  of  the  respondent  when  seised  is  no  evi- 
dence of  unlavTful  intent  to  sell.  The  place,  time,  and  dicnm- 
fltances,  and  the  mode  in  which  it  is  kept,  if  proved  I7  wit- 
nesses, might  be  evidence  of  such  intent.  But  no  such  testi- 
mony is  required;  and  what  we  mean  to  say  is,  that  the  finding 
of  the  liquor,  the  fact  of  seizure,  and  the  custody  by  the  officer 
afford  no  evidence  of  that  intent  which  makes  the  property 
liable  to  forfeiture  and  subjects  the  keeper  to  a  penalty. 

These  considerations  apply  to  the  property  of  those  intended 
by  the  complainants  to  be  charged  as  the  guilty  owners  or 
keepers,  but  who  before  judgment  of  forfeiture  are  entitled  to 
a  fair  trial.  But  they  apply  vnth  greatly  increased  force  to 
those  not  even  believed  by  the  complainants  to  be  guilty  owners 
or  keepers,  but  whose  liquors  in  the  same  vmrehouae  or  yessel 
are  swept  by  the  statute,  and  the  proceedings  under  it,  into  the 
same  net,  and  are  in  danger  of  the  same  condemnation  by  a 
judgment,  without  the  trial  assured  by  the  declaration  of 
rights.  We  have  only  to  look  at  the  jJain  directions  of  the 
act  to  perceive  that  it  provides  for  no  trial,  in  any  proper 
or  jumcial  sense;  that  it  permits  and  requires  a  judgment  of 
forfeiture,  if  no  proof,  or  if  proof  not  satisfactory  to  the  magis- 
trate, is  offered  by  the  respondent.  In  this  respect,  this  enact- 
ment is  in  violation  of  the  plain  dictates  of  justice,  and  contrary 
to  the  letter  and  spirit  of  the  declaration  of  rights.  This 
statute  declares  that  a  subject  may  be  deprived  of  his  property 
under  the  forms  of  law,  without  meeting  the  vritnesses  face  to 
face,  without  being  fully  heard  in  his  defense,  in  an  unusual 
mode,  not  by  the  judgment  of  his  peers  or  the  law  of  the  land. 

Probably  it  was  not  the  intention  of  the  legislature  to  direct 
a  proceeding  subversive  of  the  rights  of  the  subject;  and  it 
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is  quite  probable  that  magistrates  and  oourts,  acting  in  con- 
formity with  the  more  familiar  and  established  maxims  goyem* 
ing  the  administration  of  justice,  haye  required  proofs  on  the 
purt  of  the  prosecutor,  and  giren  to  respondents  some  of  the 
tpriyileges  of  a  defendant,  before  proceeding  to  a  judgment. 
But  in  order  to  judge  of  the  conformity  of  the  enactment 
with  the  requisites  of  the  constitution,  we  must  be  goyemed 
by  the  terms  and  proTisions  of  the  act  itself,  and  can  not 
^sonstrue  it  according  to  any  presumed  intention  of  the  legis- 
lature not  expressed;  especially  against  an  expressed  direction. 
In  a  law  directing  a  series  of  measures  which  in  their  opera- 
tion are  in  danger  of  encroaching  upon  priTate  rights,  vesting 
in  subordinate  officers  large  powers,  which  when  most  carefully 
.guarded  are  liable  to  be  mistaken  or  abused,  and  which  are  to 
-direct,  limit,  and  regulate  the  judicial  conduct  of  a  large 
class  of  magistrates,  it  is  highly  important  that  the  powers 
^conferred  and  the  practical  directions  given  be  so  clear  and 
well-defined  that  they  may  serve  as  a  safe  guide  to  all  such 
^fficc^rs  and  magistrates,  in  their  respective  duties;  and  in 
these  respects  the  statute  itself  must,  on  its  face,  be  con- 
formable  to  the  constitution. 

We  have  already  alluded  to  section  16  as  one  of  this  series  of 
measures,  which  provides  that  *'  if  any  owner  or  keeper  of 
liquors,  seiBed  as  aforesaid,  shall  appeal,"  etc. — upon  which  it 
is  proper  to  make  one  or  two  remarks.  It  is  obvious  that  this 
section  does  not  give  an  appeal  in  terms,  but  only  hypotheti- 
cally ;  nor  does  it  state  from  what  judgment;  but  we  presume 
it  to  be  from  the  entire  judgment  for  forfeiture  and  fine.  It 
is  further  to  be  noticed,  that  the  appellate  court  is  not  author- 
ised in  terms  to  render  a  judgment  against  the  appellant  for  a 
fine.  But  it  is  important  to  cite  aU  that  part  of  the  section 
which  directs  what  final  judgment  the  appellate  court  is  to  give. 
It  is  as  follows:  ''If  the  final  decision  shall  be  against  the 
appellant,  that  such  liquors  were  intended  by  him  for  sale,  oon- 
traiy  to  the  provisions  of  this  act,  then  such  liquors  shaU 
be  destroyed,  as  provided  in  section  14."  If  this  dause  had 
«tood  alone,  it  might  have  been  plausibly,  perhaps  strongly, 
argued  that  l^  such  "  final  decision,"  that  such  liquors  were 
intended  by  the  appellant  for  sale,  must  be  understood  a  judicial 
decision,  to  be  arrived  at  in  a  regular  course  of  trial,  upon 
allegations  and  proof;  thus  by  implication  intending  a  trial 
According  to  the  maxims  and  forms  of  law.  It  is  hardly  to  be 
presumed  that  the  legislature  intended  todirect  a  different  mods 
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of  trial  and  fonn  of  judgment  in  the  appellate  court,  contnuy^ 
to  the  common  theory  of  appeal,  which  is,  to  enable  a  higher 
court,  in  a  case  depending  upon  the  same  state  of  facts  and  the 
same  rule  of  law,  to  re-examine  the  judgment  of  a  lower  court,  and 
affirm  or  reverse  the  judgment;  though  perhaps  it  would  be  in 
the  power  of  the  legislature  to  do  so,  by  words  sufficiently  ex- 
press to  manifest  such  intention.  But  if  such  were  the  in- 
tention, it  would  leave  the  objections  already  made  in  full  force. 

If  it  should  be  urged  that,  upon  the  maxim  of  constmo- 
don  that  every  part  of  a  statute  may  be  resorted  to  for  expound- 
ing every  other  part,  this  clause  manifests  the  intention  of  the- 
legislature  that  a  regular  trial  shall  be  had  in  the  proceedings- 
before  the  magistrate,  the  answer  is,  that  the  directions  in  regard 
to  the  proceedings  there,  and  to  those  preliminary  thereto,  as- 
well  when  there  is  no  appearance  and  no  power  of  appeal  a» 
when  there  is,  are  too  plain,  explicit,  and  mandatory  to  admit 
of  any  such  construction.  Besides,  the  rights  of  parties  ought 
not  to  be  made  to  depend  on  a  doubtful  interpretation  of  various, 
and  in  some  respects  incompatible  and  conflicting,  provisions. 

It  may  be  proper  slightly  to  notice  an  objection  to  the  consti- 
tutionality  of  this  law,  in  so  far  as  it  directs  the  taking  of  pri- 
vate property  for  public  use  without  making  any  compensation 
therefor,  contrary  to  article  12  of  the  declaration  of  rights.  We^ 
are  of  opinion  that  that  clause  has  no  bearing  on  and  no  con- 
nection with  this  subject.  It  is  a  most  wise  and  salutary  prin- 
ciple, but  relates  to  another  class  of  subjects  and  of  rights.  If 
spirituous  liquor  is  rightfully  taken  at  all,  it  is  on  the  ground 
that  it  is  illegally  kept;  that  being  so  kept,  it  is  noxious  to  the 
public,  and  de  facto  a  nuisance;  and  when  it  is  adjudged  for- 
feited, it  is  because  it  is  so  noxious,  and  declared  to  be  such 
by  law,  the  owner's  right  of  property  is  divested  by  the  judg- 
ment, and  he  can  have  no  claim  to  compensation. 

m.  Thus  far  we  have  considered  this  section  as  it  directs 
proceedings  in  rem  to  effect  the  forfeiture  and  destruction  of 
liquors.  But  it  also  authorizes  a  judgment  for  a  fine  and  costs, 
with  an  alternative  sentence  to  imprisonment  thirty  days  in  case 
of  non-payment;  and  it  is  contended  that,  as  a  proceeding  in 
personam  y  it  is  equally  repugnant  to  the  constitution. 

If  this  branch  of  the  act  treats  the  case  as  a  proceeding  in  the- 
administration  of  criminal  justice,  to  recover  a  penalty  for  a  vio- 
lation of  the  statute  law  of  the  commonwealth,  it  is  to  be  com- 
menced, prosecuted,  and  conducted  in  the  manner  required  hf 
the  constitution. 
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Article  12  cf  the  declaration  of  rights  directs  (in  addition  to 
the  other  provisions  common  to  both  modes  of  prosecation)  that 
no  snbject  shall  be  held  to  answer  for  any  crime  or  offense  uniQ 
the  same  is  fully  and  plainly,  substantially  and  formally,  de- 
scribed to  him.  Article  14:  "All  warrants,  therefore,  are  con- 
trary to  this  right  [to  be  secure  from  searches  and  seizures],  if 
the  cause  as  foundation  of  them  be  not  preyiously  supported  by 
oath  or  affirmation/* 

The  offense  intended  to  be  declared  and  punished  by  this  sec- 
tion is  keeping  or  depositing  spirituous  liquors  in  any  shop  or 
vessel,  etc.,  intended  for  sale.  The  statute,  after  the  provisions 
for  a  seizure,  forfeiture,  and  destruction  of  the  liquor,  proceeds 
to  add,  that  "  the  owner  or  keeper  of  said  liquors  shall  pay  a 
fine  of  twenty  dollars  and  costs,  or  stand  committed  for  thirty 
days  in  default  of  payment,  if  in  the  opinion  of  said  court  said 
liquors  shall  have  been  kept  or  deposited  for  sale,  oontnuy  to 
the  provisions  of  this  act." 

1.  The  statute  does  not,  distinctly  and  in  terms,  make  the  keep- 
ing of  liquors  intended  for  sale  a  distinct,  Substantive  offense, 
punishable  by  fine;  but  only  drouitously  and  by  implication, 
through  the  medimn  of  a  search,  seizure,  and  forfeiture.  The 
statute  does  not  require  the  complainants  to  state,  either  as  fact 
or  belief,  that  the  defendant,  or  any  person  designated,  has  kept 
or  is  keeping  liquor  for  sale  contrary  to  law.  On  the  contrary, 
it  seems  studiously  to  avoid  naming  anybody,  by  requiring  the 
complainants  to  state  their  belief  that  liquors  are  kept  and  in- 
tended for  sale  in  the  place  designated:  seeming  to  look  to  the 
result  of  the  search  to  be  made  on  the  warrant  which  is  to  issue 
on  the  complaint,  to  ascertain  whether  liquors  are  so  kept,  and  by 
whom.  When  they  are  seized  by  the  officer,  the  owner  or  keeper 
is  to  be  summoned  by  him,  not  in  pursuance  of  any  direction  in 
the  warrant,  but  upon  his  own  knowledge.  Summoned  for 
what?  Not  apparently  to  answer  to  any  complaint  against  him 
personally;  but  to  enable  him  to  look  after  his  property  thus 
seized,  and  defend  it  if  he  can.  The  only  cognizsnoe  which  the 
magistrate  can  take,  the  only  jurisdiction  he  has,  over  the  per- 
son of  any  one  as  owner  or  keeper  is  that  derived  from  the  re- 
turn of  the  officer  on  his  search-warrant  he  certifies  that  he  has 
seized  certain  liquors  described,  and  summoned  a  person  named, 
as  one  whom  he  knows  to  be  the  owner  or  keeper  of  the  liquors 
seized.  The  jurisdiction  of  the  person,  such  as  it  is,  is  incidental 
to  the  jurisdiction  over  the  properly,  obtained  by  the  seizure. 

2.  But  could  we  regard  this  as  a  statute  mftlring  the  keeping 
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of  liquor  intended  for  sale  a  distinct,  substantiTe  offense,  punish- 
able by  fine,  and  giving  jurisdiction  of  it  to  a  justice  of  the 
peace,  as  an  ordinary  case  in  personam,  still  we  think  it  fails  to 
conform  to  the  constitution  in  the  articles  above  cited.  There 
is  no  complaint  setting  forth  the  offense,  either  fully,  substan- 
tially, or  formally.  The  complaint  required  to  be  made  by  three 
voters  has  accomplished  its  office  when  it  has  laid  the  founda- 
tion for  the  search-warrant.  The  complaint,  if  it  follows  the 
statute,  names  no  one  as  a  party  chargeable  with  the  offense  of 
unlawfully  keeping;  there  is  no  warrant  or  process  to  arrest  or 
summon  such  person;  on  the  contrary,  the  officer  is  directed  to 
summon  the  owner  or  keeper,  if  knovm  to  him.  Suppose  the 
complainant,  though  not  required  by  the  statute,  should  name 
some  person  as  owner  or  keeper,  and  the  officer,  upon  search, 
should  summon  another  person,  as  one  known  to  him  to  be  the 
owner  or  keeper,  which  is  the  person  charged  ?  Which  is  amen- 
able to  the  law,  and  liable  to  judgment  of  fine  and  imprison- 
ment? And  against  which  of  them  can  the  magistrate  render  a 
judgment  in  personam  f  The  specific  ground  on  which  this  part 
of  the  statute,  directing  proceedings  in  personam^  is  repugnant 
to  the  provisions  of  the  constitution  is,  that,  considered  as  a 
charge  of  a  crime  or  offense,  there  is  no  provision  for  an  indict- 
ment, information,  or  complaint,  on  oath  or  otherwise,  in  which 
the  specific  offense  of  keeping  or  depositing  spirituous  liquors 
intended  for  sale  is  in  any  way  described,  so  that  it  can  be  put 
on  record  and  traversed,  or  an  issue  thereon  be  joined  and  tried 
in  due  course  of  law. 

The  return  of  the  officer,  which  alone  can  faring  before  the 
magistrate  the  name  of  an  owner  or  keeper,  can  not  satisfy  the 
requisites  of  the  constitution;  it  is  not  a  direct  charge  against 
him  of  keeping  liquor  intended  for  sale;  he  is  not  summoned 
to  answer  such  a  charge,  but  to  inform  him  of  the  seizure;  and 
the  charge  is  not  on  oath.  The  judgment  to  be  rendered  for 
fine  and  costs  is  not  a  distinct,  independent  judgment,  on  a 
charge  of  a  personal  offense,  but  is  only  incidental  to  a  judg* 
ment  of  forfeiture  and  confiscation  of  properly.  The  provision 
in  regard  to  the  judgment  in  personam  is,  after  directing  that 
the  liquors  shall  be  declared  forfeited  and  destroyed,  that  tbt 
owner  or  keeper  of  said  liquor  shall  pay  a  fine  of  tweniy  dol* 
lars,  etc.,  ''if  in  the  opinion  of  said  court  said  liquors  shall 
have  been  kept  or  deposited  for  sale,  contrary  to  the  provisions 
of  this  act."  Now,  supposing  this  should  be  construed  to 
mean  a  judicial  opinion,  formed  upon  examination  and  proof » 
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it  would  be  ofanozioiis  to  the  objeotiona  of  being  repugnant  to 
the  oonstitation:  1.  Becanse  it  would  be  a  oonTiotion  for  a 
penally,  without  any  substantial  and  formal  charge  described 
and  set  forth,  with  opportunity  to  defend,  contnuy  to  the 
dedaration  of  rights;  and  2.  Because  the  matter  of  fact  of 
which  an  opinion  is  to  be  formed,  in  order  to  coniict,  is  not  that 
the  respondent,  whose  name  has  been  returned  as  owner  or 
keeper,  has  kept  the  liquor  with  intent  to  sell,  but  only  that 
the  liquors  were  kept  for  sale,  which  might  be  true  if  kept  by 
any  other  person.  A  party,  therefore,  may  be  oouTicted  and 
sentenced  to  fine  and  costs  and  imprisonment  for  an  offense 
neither  legally  charged  nor  legally  proved  to  haye  been  commit- 
ted by  him. 

In  the  case  of  lUher  t.  MbOirr,  sereral  particular  exceptions 
were  taken  to  the  regulariiy  of  the  proceedings,  which  would 
require  more  particular  consideration,  had  we  not  already 
come  to  the  conclusion  that  the  section  under  which  the 
seizure  was  made,  and  is  now  sought  to  be  justified,  was  un- 
constitutional and  Toid.  Still  there  is  one  question  to  which  it 
is  proper  to  advert.  This  is  in  the  nature  of  an  action  of  tres- 
pass vi  ei  armis,  and  the  question  is,  whether  it  will  lie  against 
an  ofllcer  who  merely  acts  under  the  direction  of  a  warrant  from 
a  magistnte,  and  does  not  go  beyond  the  line  of  his  duty  as 
marked  out  by  his  warrant  This  is  certainly  an  important 
consideration;  inasmuch  as  it  is  for  the  interest  of  the  commu- 
niiy  that  subordinate  and  executive  officers  should,  as  far  as 
possible,  be  protected  in  the  full  and  fearless  dischaige  of  their 
duties,  leaving  all  responsibiliiy  for  errors  in  judgment  and 
irr^gularitiee  of  process  to  rest  upon  others.  But  this  principle 
must  have  some  limit;  it  would  be  dangerous  and  injurious  to 
the  common  rights  of  citizens,  if  one  man,  under  the  mere 
color  or  semblance  of  legal  process,  could  justify  the  axrest  and 
imprisonment  of  the  person,  or  the  seizure  and  removal  of  the 
properly  of  another,  without  any  responsibiliiy.  And  we  take 
the  well-settled  line  of  distinction  to  be  this:  if  the  magistrate 
or  tribunal  from  which  the  process  issues  has  jurisdiction,  and 
the  process  is  apparentiy  regular,  the  ofllcer  may  safely  follow 
and  ohesy  it,  and  justify  himself  under  it.  But  if  the  magis- 
trate has  no  jurisdiction,  the  process  is  not  merely  voidable, 
but  wholly  void;  the  officer  taking  property  under  it  has  no  au- 
thority, and  is  therefore  liable  to  an  action  of  trespass. 

The  case  already  cited  of  ErUick  v.  OarrtngUm,  2  Wils,  276, 
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S.  C,  19  HoweU's  State  Trials,  1029,  was  an  action  of  tre8pa8» 
against  messengerSy  under  a  warrant  from  a  secretary  of  state; 
it  being  held  that  the  warrant  was  void  because  not  within  the- 
jurisdiction  of  the  magistrate,  the  action  was  sustained  and  con- 
riderable  damages  recoyered.  Where  one  is  committed  under 
process  wholly  Toid,  trespass  will  lie:  Oroome  y.  Forrester,  & 
Hau.  ft  Sel.  814;  so  for  goods  levied  upon  by  order  of  a. 
magistrate  who  had  no  jurisdiction :  BranweU  v.  Fenneck,  7  Bam. 
t  Cress.  686.  So,  in  the  supreme  court  of  the  United  States,. 
Marshall,  0.  J.,  said:  "It  is  a  principle  that  a  decision  of  such 
a  tribunal  [a  court-martial],  in  a  case  clearly  without  its  jurisdic- 
tion, can  not  protect  the  officer  who  executes  it:"  Wtae y.  WUh^ 
ers,  8  Cranch,  887.  So  in  New  York,  when  it  appears  on  the^ 
face  of  the  process  that  the  court  or  magistrate  had  no  juris- 
diction, it  is  yoid,  and  affords  no  protection  to  the  officer  who 
has  acted  under  it:  Savacool  y.  BoughUm,  5  Wend.  172  [21  Am. 
Dec.  181] ;  but  if  the  court  had  jurisdiction,  and  the  process  is 
right  on  its  face,  though  wrongly  issued,  the  officer  is  justified: 
Lewia  y.  Falmer,  6  Id.  869.  The  principle  is  recognised  in 
many  cases  in  this  commonwealth,  and  is  stated  by  Metcalf ,  J.,, 
by  way  of  illustration,  in  a  yeiy  recent  case.  In  case  of  impris- 
onment, a  jailor  is  not  answerable,  "  unless  he  acts  under  the- 
mandate  of  an  inferior  court  which  has  not  jurisdiction  of  the- 
cause,  or  by  yirtue  of  a  warrant  which,  on  its  face,  shows  the 
magistrate's  want  of  jurisdiction:"  Iblger  y.  Hinckley,  6  Cush. 
266.  The  law  relied  on  for  a  justification  being  yoid,  gaye  the^ 
magistrate  no  jurisdiction  and  no  authority  to  issue  the  search- 
warrant;  the  officer  can  not  justify  the  seizure  under  it,  and 
therefore  an  action  lies  against  him  for  the  taking. 

One  other  point  was  taken  In  argument  in  this  case  which  it 
is  proper  to  consider.  It  is  founded  on  the  latter  pert  of  sec- 
tion 19  of  the  statute  of  1862,  chapter  822,  which  is  in  these^ 
words:  "No  action  of  any  kind  shall  be  had  or  maintained,  in 
any  court  in  this  commonwealth,  for  the  recoyery  or  possession 
of  intoxicating  liquors,  or  the  yalue  thereof,  except  such  as  are 
sold  or  purchased  in  accordance  with  the  proyisiona  of  this 
act.''  On  the  strength  of  this  proyision,  it  is  contended  in  be- 
half of  the  defendant  that  no  action  will  lie  in  the  present  case. 
The  first  and  obyious  answer,  and  a  oondusiye  one,  so  far  aa 
the  maintenance  of  the  action  is  concerned,  is,  that  in  this  action 
of  trespass  the  right  of  possession  of  the  liquors  taken,  or  the 
recoyery  of  their  yalue,  is  not  the  gist  of  the  action;  but  the 
breach  of  the  plaintiff's  close  is  the  gist  of  the  action,  and  th» 
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taking  away  of  the  liqaors  is  one  of  the  aggxainatiiig  incidents 
and  consequences  of  the  trespass.  Bat  as  the  objection  admits 
of  a  less  technical  answer,  founded  upon  broader  and  more  gen- 
eral considerations,  and  as  the  same  question  may  arise  in  this 
case  in  the  assessment  of  damages,  it  seems  proper  to  giTe  a 
isonstruction  to  this  provision  of  the  act 

ETery  clause  and  provision  of  an  act  of  legislation  must  be 
eonstrued  according  to  the  manifest  intent  and  purpose  of  the 
legislature,  which  is  to  be  ascertained  by  a  reference  to  its 
general  scope,  and  to  all  its  other  provisions.  The  statute  in 
question  contains  many  provisions,  in  great  detail,  but  the 
manifest  purpose  is  to  repress  intemperance,  l^  prohibiting  the 
purchase  and  sale  of  intoxicating  liquors  in  any  other  mode  than 
that  prescribed  and  regulated  lyyits  terms.  But  the  statute 
does  not  declare  nor  imply  that  there  can  be  no  property  in 
intoxicating  liquors;  on  the  contraiy,  it  fully  recognizes  them 
as  property,  and  of  course  entitled  to  the  same  security  and 
protection  by  the  law  to  which  other  lawful  property  and  pos- 
sessions are  entitled.  A  manufacturer,  imder  license  given  pur- 
suant to  this  act,  may  have  a  large  amount  of  distilled  spirits 
designed  for  asportation;  or  a  person  may  have  wine  or  spirits, 
imported  according  to  law,  before  or  since  the  passage  of  this 
act.  Suppose  he  has  occasion  to  deposit  this  property  with  a 
warehouse  keeper,  and  the  latter  refuses  to  deliver  it  on  request; 
or  it  is  obtained  from  him  by  force  or  fraud,  and  be  seeks  to 
regain  it:  to  hold  that  by  law  he  has  no  remedy  would  be  to 
deprive  him  of  a  right  guaranteed  by  Ihe  constitution.  It  is 
plain,  therefore,  that  to  give  the  clause  in  question  a  literal  con- 
struction and  a  general  application  to  all  rights  and  causes  of 
action,  respecting  this  right  of  property,  would  be  plainly  absurd, 
and  could  not  have  been  intended  by  the  legislature.  The 
clause  therefore  requires  some  construction;  and  a  reference  to 
all  parts  of  the  act,  and  its  general  scope,  will  enable  us,  we 
think,  to  perceive  what  such  construction  must  be.  The  object 
of  the  statute  is  to  regulate  the  purchase  and  sale  of  intoxicating 
liquors;  and  this  prohibition  of  any  action  is  declared  as  one  of 
its  penal  consequences.  It  prohibits  all  actions  for  such  liquors, 
or  their  value,  except  such  as  are  sold  and  purchased  in  accord- 
ance with  the  act.  The  exception  shows  what  was  in  the  minds 
of  the  legislature,  namely,  liquors  sold  or  purchased,  and  the 
prohibition  of  all  actions  is  therefore  limited  to  actions  for 
liquors  bought  or  sold  not  in  accordance  with  the  provisions 
of  the  act.    And  such  is  the  construction  put  upon  a  similar 
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clause  in  the  statute  of  Maine,  and  for  similar  reasons:  Preston 
T.  Drew,  33  Me.  662,  663  [54  Am.  Dec.  689]. 

At  all  events,  it  would  be  doing  great  injustice  to  the  legisla* 
ture  to  suppose  that  by  this  provision  it  was  intended  to  extend 
protection  to  a  mere  wrong-doer,  and  shield  him  from  all  legal 
liability  for  injuries  done  to  the  property  of  another.  If  it  were 
possible  that  such  could  have  been  the  intention  of  any  legi  h 
lators,  it  would  be  a  palpable  violation  of  the  eleventh  article  of 
the  declaration  of  rights,  that  "  every  subject  ought  to  find  a 
certain  remedy,  by  having  recourse  to  the  laws,  for  all  injuries 
or  wrongs  which  he  may  receive  in  his  person,  property,  or 
character."  The  court  are  therefore  of  opinion  that  the  phdntifP 
is  not  barred  of  his  present  action  by  the  clause  of  the  statute 
relied  on,  nor  can  it  afford  any  ground  to  prevent  him  from 
recovering  the  value  of  the  liquor  taken  in  the  assessment  of 
damages. 

Damages  to  be  assessed,  and  judgment  to  be  entered  for  the 
plaintiff. 

In  the  case  of  OommonweaUh  v.  Albro,  having  come  to  the 
decision  that  the  statute  which  was  the  sole  foundation  and 
authority  for  these  proceedings  in  that  pert  of  it  which  provides 
for  a  search,  seizure,  and  forfeiture  of  spirituous  liquors  is  un- 
constitutional and  void,  it  follows  that  the  exceptions  must  be 
sustained,  and  further  proceedings  in  the  case  stayed.  It  may 
be  proper  to  remark  upon  these  proceedings  that  tiie  complaint 
and  warrant  were  so  framed,  and  the  proceedings  so  conducted^ 
as  if  practicable  to  avoid  many  of  the  objections  to  the  consti- 
tationaliiy  of  the  statute.  The  complaint  sets  forth  that  the 
complainants  believe  that  liquors  are  *'  kept  and  deposited  in  a 
warehouse  [described]  occupied  by  Moses  Albro  and  William  A. 
Anthony,  and  intended  for  sale  by  them,  the  said  Albro  and 
Anthony,  in  said  Fall  Biver,  not  being  authorized,**  etc.  Here  is 
a  direct  charge  that  they  kept  with  intent  to  sell,  without  author- 
ity, which  is  the  offense  supposed  to  be  created  by  the  statute. 
So  the  warrant,  after  reciting  the  complaint  and  the  prayer  for 
process,  commands  the  officer  not  only  to  search,  and  if  found 
to  seize  and  keep  the  liquors,  but  also  to  summon  said  Albro 
and  Anthony  to  appear  before  the  police  court  and  there  show 
cause,  if  any  they  have,  why  said  liquors  should  not  be  declared 
forfeited,  to  be  destroyed,  and  they  be  adjudged  and  held  U> 
pay  a  fine  of  twenty  dollars  and  costs.  It  does  not  distinctly 
appear  how  and  upon  what  evidence  the  conviction  was  in  fact 
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had,  either  before  the  police  court  or  the  court  of  common  pleas; 
but  as  it  appears  upon  the  bill  of  exceptions  that  the  goyem- 
ment  o£fered  no  other  evidence  to  prove  that  Albro  was  not 
licensed,  the  implication  is  that  upon  other  points  of  the  case 
they  did  offer  evidence,  and  veiy  probably  offered  evidence  to 
prove  that  the  defendants,  or  one  of  them,  did  own  and  keep  the 
liquors,  and  did  intend  to  sell  them  in  Fall  Biver.  But  these 
considerations  do  not  remove  the  objections  to  the  constitution- 
ality of  the  statute.  The  defect  of  the  statute  is,  that  it  does 
prescaibe  these  measures  without  the  precautions  required  by 
the  constitution  for  the  safe  execution  of  the  law. 

Therefore  if  particular  magistrates  and  courts,  perhaps  feeling 
the  force  of  these  objections,  and  adopting  expedients  to  avoid 
them  or  diminish  their  force,  take  precautions  for  that  purpose 
not  required,  perhaps  not  permitted,  by  the  actual  terms  of  the 
statute,  this  can  not  justify  a  judgment  under  so  defective  a 
law.  The  statute  is  to  be  carried  into  operation  by  hundreds  of 
magistrates  and  officers,  and  if  it  fail  in  those  qualities  and 
characteristics  required  by  the  constitution  to  give  it  the  force 
of  law,  and  afford  the  full  protection  of  the  law  to  all  those  who 
act  under  and  obey  it,  it  is  so  far  void,  and  can  not  be  made 
good  in  any  particular  case  hj  attempts  to  supply  its  defects. 

Exceptions  sustained. 

In  Herrick's  case,  a  question  was  made  by  the  attorney  gen- 
eral  whether  the  prisoner  could  be  relieved  on  habeas  carpus^ 
even  if  the  conviction  is  wrong,  and  whether  his  remedy  is  not 
hj  writ  of  error  or  certiorari^  on  the  authoriiy  of  BOeifB  Case, 
2  Pick.  172.  We  take  the  distinction  to  be  this:  when  the  pro- 
ceedings are  irregular  or  erroneous,  if  the  court  or  magistrate 
has  jurisdiction,  the  judgment  is  voidable  only,  and  not  void; 
and  of  course  must  stand  good  until  reversed  or  annulled  in  a 
proper  course  of  proceeding,  by  a  court  having  authority  to 
revise  and  annul  it.  But  where  it  appears  on  the  face  of  the  pro- 
ceedings that  the  magistrate  had  no  jurisdiction,  the  proceed- 
ings are  wholly  void,  the  commitment  is  without  authority,  and 
the  party  committed  is  entiUed  to  be  discharged  from  his  im- 
prisonment without  reversal  of  the  judgment.  The  case  being 
rightly  before  us,  the  court  are  all  of  opinion  that,  for  the  reasons 
already  given,  that  section  of  the  law  under  which  the  conviction 
was  had  is  unconstitutional,  and  therefore  the  judgment  is  void, 
and  the  prisoner  is  entitled  to  be  discharged  from  custody. 

From  the  mitUmus  alone,  it  might  appear  doubtful  whether 
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the  prisoner  was  personally  present  or  not  when  the  oonTiotion 
for  the  penally  was  had;  but  on  reoorring  to  the  jnstioe's  min- 
utes of  the  proceedings,  it  appears  that  he  was  not.  No  com- 
plaint was  read  to  him,  and  no  plea  entered  for  him.  Whether 
in  any  case  a  person  charged  with  a  criminal  offense  can  be 
conyicted  and  sentenced  in  his  absence  to  the  payment  of  a  fine 
and  costs,  and  process  issue  in  the  nature  of  an  execution  to 
collect  it,  we  give  no  opinion.  Commonly,  on  a  criminal  charge, 
the  pariy  is  brought  before  the  magistrate  by  warrant  and  arrest, 
and  then  he  is  in  a  condition  to  be  bailed  or  committed,  and  to 
know  and  take  notice  of  all  orders  and  proceedings  in  the  case. 
But  if  it  is  competent  for  the  legislature  to  proyide  by  law  that 
on  a  charge  of  a  crime  or  misdemeanor  the  process  may  be  by 
summons  instead  of  arrest,  it  is  necessary  that  the  summons  con- 
tain a  full  and  direct  statement  of  the  offense  charged,  and  specify 
a  time  when,  a  place  where,  and  the  tribunal  before  which  he 
is  to  appear  and  answer. 

Again:  the  mi^mu8  appears  to  us  to  be  erroneous,  and  founded 
on  a  misconception  of  the  law,  in  this:  after  reciting  the  con- 
viction, it  directs  the  jailer  to  arrest  and  keep  the  prisoner  thirty 
days,  or  until  he  shall  comply  with  the  sentence — ^that  is,  as  we 
understand,  unless  he  shall  sooner  pay  the  fine  and  costs.  This 
appears  to  us  to  be  irregular.  The  alternative  judgment  to  pay 
or  stand  committed  is  passed  in  the  first  instance,  and  the  per- 
son convicted  has  his  election;  but  if  he  does  not  pay,  which 
the  justice  is  to  know  and  determine,  then  the  alternative  part 
of  the  judgment  to  stand  committed  thirty  days  becomes  abso- 
lute. The  imprisonment  is  to  be  the  punishment,  and  is  not 
used  as  a  means  to  enforce  payment  of  a  fine  and  costs;  and  the 
fiii(^mii«  issues  accordingly.  No  alternative  remains;  the  officer 
or  jailer  has  no  authority  to  receive  the  money  and  discharge  the 
prisoner  vrithin  thirty  days. 

One  other  remark  occurs  to  us  on  these  proceedings,  showing 
that  the  law  is  practically  construed  as  we  construe  it;  which  is, 
that  the  proceeding  for  the  fine  and  that  for  the  forfeiture  are 
connected  together  and  dependent  on  each  other.  The  costs 
vrith  which  the  defendant  is  charged  are  not  merely  the  costs  of 
a  proceeding  in  personam,  as  on  a  separate  and  independent  pro- 
cess, but  include  all  the  expenses  of  the  seizure,  keeping,  and 
destruction  of  the  liquors,  under  the  other  branch  of  the  judg- 
ment. 

These  considerations  are  not  necessary  to  the  decision  of  this 
tase,  which  rests  on  the  grounds  taken  in  the  principal  opinion; 
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but  ihey  aeem  natozally  to  arise  from  the  Tiew  there  taken,  and 
tend  to  esxphin  it. 

Ordered  that  Joeiah  Heniek  be  diaohaigedfrom  hiaunprieon- 
ment. 

KoziouB  TkADB  <ni  BuauaH  xo  bi  NviSAiraa  vmsb  hot  ftiDAwaaa 
Sbaiah  or  NmoHBCXBHOODt  OtMm  t.  FolotflM^  88  Am.  Deo.  087t  end  Bola. 

.  Stazb  Has  JJwxmtBOUMD  Jubisdioroh  ona  All  PBOFsanr*  Bbal  or. 
Pbbsoval,  wbrdt  ns  JinusDionovi  SnUik  ▼.  JSaUm,  68  Am.  Dm.  746}  sad 
may  thzoogh  iti  legiilatiiTe  detarmiiie  tbat  artiolM  injurionfl  to  paUie  hMlth 
or  monli  shall  not  oonatitato  property  within  its  joxisdiotion,  when  the 
oaaotment  Is  to  opemte  prospeotiTely;  Frt§tan  ▼.  Drem,  54  Id.  6Sd. 

OOUSV    HAT  DSOLABB  AOT    OF  LwiSLATUBa   UwOOfiWlTUTlOHAL;  but  iti 

VBOonstitiitiQaality  onst  be  palpable  and  eertsin  to  Justify  Judloial  intsslet^ 
«noe:  Lpcomimg  t.  Umkmt  68  Am.  Deo.  676;  WhUer  t.  /om>,  64  Id.  879} 
Skaiplemr.  Mastic  <if  PhUadelpJda,  60  Id.  760. 

Powxa  OF  SxATB  TO  Fbotiob  for  BaeuLATioH  AND  Sals  of  Snanu- 
ous  LiQUOBS:  CMMMoiitPea^A  t.  Kimball^  86  Am.  Deo.  326,  and  lengthened 
•diaonasion  of  same  in  note  831. 

Wkbn  FaooBBS  is  Justifioa«ioh  for  Acts  Dora  uiroaa  It:  Hmnpknif$ 
T.  Oaaej  20  Am.  Deo.  86;  /Hrfnamr.  Mmn^  Id.  686;  note  to  StKocool  t.  JBioayA- 
ioH,  21  Id.  196;  Ifaimm  ▼.  If atam»  23  Id.  824;  CommtmweaUh  r.  O'OmS,  Id. 
803;  MUUr  r.  Brcwm^  Id.  603;  note  to  Chapman  ▼.  DjfeU^  26  Id.  600;  Hatt  t. 
Bowd,  27  Id.  606;  Parker  ▼.  Walrod,  30 Id.  124;  Teagerr.  Ckurpenier,  31  Id. 
e66;  Day  t.  Sharp,  84  Id.  600;  Beach  ▼.  Bot^fijrd,  40  Id.  46;  SiaU  t.  Pa^ 
Id.  608;  Sievenmm  t.  McLean,  42  Id.  434;  Dtmlap  t.  ffwUktg,  43  Id.  768; 
Ood^  T.  Qakm^  44  Id.  V.f  note  to  SUOe  ▼.  Weed,  63  Id.  202;  BoOlne  t.  State, 
Id.  161;  PosZ  T.  SlosMi,  64  Id.  76;  note  to  MUcheU  v.  State,  U.  2Mi  State  v. 
McNaO^,  66  Id.  660;  TwUeheU  ▼.  Shaw,  67  Id.  80;  Coleman  ▼.  McAnaUg,  U. 
S39i  note  to  WaOaee  t.  J7oI^,  68  Id.  623;  Owne^  v.  l^U,  Id.  777. 

8iAaoB-WABaAirT8»  Oboundb  Foa  Issitavcb  akp  Cokstruotiok  of:  Cfru- 
mom  ▼•  Aiymoiuf,  6  Am.  Deo.  200;  BeU  ▼.  Clapp,  Id.  339;  extended  note  to 
CMpmamyr.  ^ales»  40 Id.  666;  XorOef  ▼.  S^^rga^,  46 Id.  664. 

STATinnaT  OovasaironoirB. — ^Unnatural,  nnjnst,  or  imprsotiaable  l^gislatiTe 
«naotment  is  absdntely  void:  Cam^beffa  Cam,  20  Am.  Deo.  360.  Statute 
«8a  be  deolared  void  only  so  far  as  it  exceeds  the  legislative  power,  and  only 
aa  to  those  whose  rights  are  injuriously  affected  thereby,  where  it  is  sssailed 
va  those  grounds:  Wdlington,  Petitioner,  26  Id.  631.  An  act  snsoeptlble 
of  two  interpretations  will  be  given  that  which  will  render  it  oonstitiitioDal 
and  valid:  jBoJMiersT.  CUizen*§  Bank,  29  Id.  463.  Part  of  statute  may  be  un- 
eonatitntional  and  part  valid:  Begente  v.  IViUiame,  31  Id.  72;  Davis  v.  StaU, 
ante,  p.  381,  and  note  disenwring  the  subject. 

^A»»ia  CoBPiTB. — Prisoner  may  be  released  where  committing  magistrate 
bad  no  jurisdiction;  See  extensive  note  to  CommomweaUh  v.  Lecky,  26  Am. 
Deo.  40;  Bx  parte  Adaau,  69  Id.  234;  or  where  conviction  has  been  had  under 
unconstitutional  law:  See  case  and  note  first  cited;  also,  Church  on  Habeas 
Corpus,  sees.  221-225,  870,  dting  the  principal  case  with  approval. 

Ths  paurciPAL  gass  has  ssxir  MmacBOUSLT  oitbd  in  the  subsequent 
Massachusetts  decisions.  In  OreuU  v.  NeUon,  1  Gray,  641,  where  the  court 
say  that  in  the  principal  case  it  was  strongly  intimated,  if  not  decided,  tliat 
the  statute  under  diaoussion  does  not  proliibit  an  action  of  replevin  or  trover 
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to  reoov«r  liquon  wrongly  taken  or  detained,  or  their  Talne  in  damagea.  L^ 
Bwrtoan  ▼.  Omnt^  103  Mass.  623,  and  in  Brtck  t.  Adams,  Z  Gray,  609,  it 
was  dedded  that  the  purehaaer  of  intoxicating  liquors  sold  oontrary  to  the 
statute  of  1362,  chapter  322,  may  maintain  an  action  for  a  wrongful  taking, 
of  them  from  his  posseasion,  notwithstanding  section  19  of  that  statute.  Thia 
upon  the  sole  authority  of  the  principal  case.  It  is  again  cited  in  Ew%ng$  ▼. 
Walher^  9  Gray,  96;  Cobb  v.  Farr,  16  Id.  697,  and  CommonvfeaUh  v.  /ntoci- 
caUng  Liquors^  107  Mass.  400,  where  the  above  statute  is  further  eonatmed. 

"All  Biohts  of  Propibtt  abb  Hbld  Subjbot  to  Sugh  Bbasovablb  Gov- 
TBOL  and  regulation  of  the  mode  of  keeping  and  use  as  the  legislature,  under 
the  poUoe  power  vested  in  them  by  the  constitution  of  the  conmionwealth, 
may  think  necessary  for  the  prevention  of  injuries  to  the  rights  of  others  and 
the  security  of  the  publto  health  and  wel&re."  The  court  then  proceed  Uy 
show  how  this  power  may  be  exercised:  BUHr  v.  Fcrekcmd,  100  Mass.  139; 
citing  the  principal  case.  It  is  also  cited  by  the  court  while  dtsonasing  tlie- 
power  of  the  legislature  to  pass  laws  which  belong  to  the  dan  of  police  vegn* 
lations,  in  SoMer  v.  TrinUy  Churchy  109  Id.  22,  and  Waiertcwn  v.  Mayo^  Id. 
818. 

jDBtJWiCATios  UNDBB  Wabbant.— A  waciant  regular  upon  its  face,  and 
being  issued  by  a  magistrate  having  jurisdiction  over  the  subject-matter, 
affords  a  full  justification  for  all  acts  done  by  any  one  in  its  lawful  exmntioii: 
Clarke  v.  May,  2  Gray,  413;  &  C..  jtosf,  p.  470;  JBla  v.  8mUh,  6  Id.  137. 
But  a  person  whose  premises  an  officer  is  proceeding  to  search,  under  a 
rant  defective  and  void,  is  justified  in  usmg  all  reasonable  and 
force  to  prevent  such  search:  Commonwealth  v.  Certain  IntoxSeaUng 
106  Mass.  178;  and  a  complainant  who  obtains  a  warrant  from  a  magistrata 
who  has  no  Jurisdiction  of  the  cause,  and  instigates  and  induces  an  officer  to^ 
arrest  the  defendant  thereon,  is  liable  in  damages  to  the  party  aixested,  even 
if  the  warrant  is  valid  on  its  face:  Emery  v.  Hapgwid,  7  Gny,  66.  So  a  jus* 
tioe  of  the  peace  who  issues  a  warrant  under  an  nnoonstitational  statute  ia 
liable  in  damages  to  the  person  ameted  thereon:  Kdlyr^  Bemte^  4  Id.  83;  all 
citing  the  principal  case. 

PaBT   of    SxATUTB  hat   BB   COBHTlTUTiOHAL  AHD   PaBT  VHfTt    Jonm  T. 

Bobbins,  8  Gray,  338;  Commonwealih  v.  HUeMngs^  6  Id.  486;  OommamseaUk 
V.  Boehf  10  Id.  4,  dting  the  prindpal  case. 

Thb  fbxhoifal  GA8B  IB  oiTBD  arguendo  in  BandaXL  FetUionerJbr  Mtmda 
muSf  II  Alleot  479;  Tylerr.  Pomeroy,  8 Id. 486. 


GOMMONWEAI/EH  V.  MgElEB. 

[1  0a4T.  61.] 

Btnanor  ov  Fboviko  that  Offbnsb  has  bbbn  CoitMiTTXD  rests  viptm  tfca- 
govenunent;  and  if  the  evidence  fails  to  establish  any  msanttBT  ele- 
ment of  the  crime  charged,  the  defendant  must  be  acquitted. 

Undbb  Plba  of  vot  Guilty,  all  matters  of  Justifloatian  or  ezense  may  br 
given  in  evidence. 

AsaAULT  AND  BaTTBBT  CoNBIBTS  in  UlfLAWFUL  ABD  UNJTTBTIflABIA  UBS  of 

foroe  and  violence  upon  the  person  of  another,  however  slight. 
If  nr  Pbosbodtiok  fob  AssAniT  and  Baztbbt  It  dobs  hot  Affbab  thas 
Aov  WA8  Unjustifiable,  from  the  evidence  of  the  prosecutiaii,  tW 
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•ocDaed  shoiild  be  aoqnitted.  Hie  prooeoation  must  Aaw,  not  only  the 
oommiMioii  of  the  aot»  but  aLks  beyond  a  roMonable  doobt,  that  it  was 
not  Jnetifiahle;  toe  if  jnatifiablet  it  is  not  oriminal. 

PnofiBODTiDN  for  assault  and  battery,  resulting  in  a  oonTiotion. 
The  proaecating  witness,  as  it  appeared  from  the  eyidenoe,  had 
spit  in  the  face  of  the  aoonsed,  who  thereupon  struck  him  with 
a  dangerous  weapon.  The  defendant  asked  the  court  to  in- 
struct the  jury  that  if  they  were  left  in  reasonable  doubt 
whether  the  beating  was  justiJSable  or  not,  they  should  acquit. 
But  the  comrt  told  them  that  if  the  prosecution  had  shown  the 
beating,  then  the  burden  was  on  the  defendant  to  show  that  ifc 
was  justifiable. 

B,  H.  Dana^  /ten.,  for  the  defendant. 

BufuM  Ohoaief  aUomey  general^  for  the  state. 

By  Court,  BiaxLOW,  J.  Upon  the  laots  stated  in  the  faOl  of 
exceptions,  it  is  diiBeult  to  understand  how  the  question  of  jus- 
tification of  the  assault  alleged  could  have  arisen  at  the  trial  of 
this  cause.  The  use  of  a  weapon,  dangerous  to  life  and  limb, 
to  repel  such  an  assault  as  was  shown  to  have  been  committed 
on  the  defendant  hj  the  prosecutor,  was  unreasonable  and 
wholly  disproportionate  to  the  exigency,  and  could  furnish  no 
legal  excuse  to  the  defendant.  Under  the  circumstances  as  re- 
ported, the  jury  should  haye  been  instructed  that  the  defend- 
ant had  not  encountered  the  case  proved  against  him  by  the 
government,  and  was  liable  to  be  convicted  of  the  offense 
charged  in  the  indictment.  We  feel  bound  to  say  thus  much, 
lest  by  silence  we  might  seem  to  give  sanction  to  a  defense 
which  appears  to  have  been  placed  on  untenable  grounds. 

The  general  rule  as  to  the  burden  of  proof  in  criminal  cases 
is  sufficiently  familiar.  It  requires  the  government  to  prove 
beyond  a  reasonable  doubt  the  offense  charged  in  the  indict- 
ment, and  if  the  proof  fails  to  establish  any  of  the  essential  ele- 
ments necessary  to  constitute  a  crime,  the  defendant  is  entitled 
to  an  acquittal.  This  results  not  only  from  the  well-established 
principle  that  the  presumption  of  innocence  is  to  stand  until  it 
it  is  overcome  by  proof,  but  also  from  the  form  of  the  issue  in 
all  criminal  cases  tried  on  the  merits,  which,  being  always  a 
general  denial  of  the  crime  charged,  necessarily  imposes  on  the 
government  the  burden  of  showing  affirmatively  the  existence 
of  eveiy  material  fact  or  ingredient  which  the  law  requires  in 
cider  to  constitute  an  offense.    If  the  act  chazged  is  justifiaUa 
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or  ezmuaUe,  no  oadmixial  aot  has  been  oommiitod.  and  the 
allegations  in  the  indictment  are  not  prored.  And  this  makes 
a  broad  distinction  in  the  application  of  the  role  of  the  burden 
of  proof  to  ciyil  and  criminal  cases.  In  the  former,  matters  of 
justification  or  excuse  must  be  spedallj  pleaded  in  order  to  be 
fihown  in  evidence,  and  the  defendant  is  therefore,  by  the  form 
of  his  plea,  obliged  to  ayer  an  afBrmatiye,  and  thereby  to  as- 
sume the  burden  of  establishing  it  byproof ;  while  in  the  latter, 
all  such  matters  are  open  under  the  general  issue,  and  the  af- 
firmatiTe,  namely,  proof  of  the  crime  charged,  remains  in  all 
stages  of  the  case  upon  the  goyemment. 

In  the  application  of  these  familiar  principles  to  particular 
cases,  many  nice  distinctions  have  arisen,  which  it  is  unneces- 
eazy  now  to  consider;  because  we  are  all  of  opinion  that  the  case 
at  bar  falls  clearly  within  the  general  rule.  However  the  rule 
may  be  in  cases  where  the  defendant  sets  up,  in  answer  to  a 
criminal  charge,  some  separate,  distinct,  and  independent  &ct 
or  series  of  facts,  not  immediately  connected  with  and  growing 
out  of  the  transaction  on  which  the  criminal  charge  is  founded, 
there  can  be  no  doubt  that,  in  a  case  like  the  present,  the  burden 
of  proof  remains  on  the  govenmient  throughout  to  satisfy  the 
jury  of  the  guilt  of  the  defendant.  It  appears  by  the  evidence, 
as  stated  in  the  bill  of  exceptions,  that  the  justification  upon 
which  the  defendant  relied  was  disclosed  partly  by  the  testi- 
mony introduced  by  the  gOTcmment  and  in  part  by  evidence 
offered  by  the  defendant;  and  that  it  related  to  and  grew  out  of 
the  transaction  or  res  gesioB,  which  constituted  the  alleged  crimi- 
nal act.  The  defenduit  did  not  set  up  any  distinct,  independ- 
ent fact  in  defense  of  the  charge;  he  neither  alleged  nor  assumed 
to  proTC  anything  aside  or  out  of  the  case  on  the  part  of  the 
government;  but  he  contended,  taking  the  facts  and  circum- 
stances as  proved  by  the  evidence  on  both  sides,  constituting 
the  transaction  itself  on  which  the  case  for  the  prosecution 
rested,  that  he  was  not  shown  to  be  guilty,  because  they  did 
not  proTC  beyond  a  reasonable  doubt  that  he  had  committed  the 
offense  laid  to  his  charge.  An  assault  and  battery  consists  in 
the  unlawful  and  unjustifiable  use  of  force  and  violence  upon 
the  person  of  another,  however  slight.  If  justifiable,  it  is  not 
an  assault  and  battery:  1  Hawk.  P.  0.,  c.  62,  sec.  2;  1  Buss,  on 
Orimes,  7th  Am.  ed.,  760;  8  Bla.  Com.  121;  Bac.  Abr.,  tit.  As- 
sault and  Battery,  B;  6  Dane  Abr.  681;  OammonweaUh  t.  Glark, 
2  Met.  24.  Whether  the  act  in  any  particular  case  is  an'assault 
and  battery,  or  a  gentie  imposition  of  hands,  or  a  proper  appli- 
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cation  of  force^  desends  upon  the  question  whether  there  was 
justifiable  cause:  CommonweaUh  v.  Clark,  supra. 

If,  therefore,  the  evidence  fiuls  to  show  the  act  to  have  been 
unjustifiable,  or  leaves  that  question  in  doubt,  the  orinunal  act 
is  not  proved,  and  the  party  charged  is  entitled  to  an  acquittal. 
To  illustrate  this:  it  is  clearly  settled  that  when  an  ixqury  ta 
the  person  is  accidental,  and  the  party  defendant  is  without 
fault,  it  wiU  not  amount  to  an  assault  and  battery:  Bosc.  Crim. 
Ev.  289. 

Now,  in  a  case  of  this  sort,  if  the  evidence  offered  by  the 
government  leaves  it  doubtful  whether  the  injury  was  the  result 
of  accident  or  design,  there  can  be  no  question  of  the  right  of 
the  defendant  to  an  acquittal,  because  it  is  left  doubtful 
whether  any  criminal  act  was  committed.  But  can  the  govern- 
ment, in  such  a  case,  on  proving  simply  the  injury-  to  the  per- 
son, rest  their  case  and  call  on  the  defendant  to  assume  the 
burden  of  proof  and  satisfy  the  jury  that  it  was  accidental,  or 
else  submit  to  a  conviction?  If  so,  then  a  crimiual  charge  can 
alveays  be  shown  by  proving  part  of  a  transaction,  and  the 
burden  of  proof  can  be  shifted  upon  the  defendant,  hj  a  care- 
ful management  of  the  case  on  the  pert  of  the  government,  so 
as  to  withhold  that  pert  of  the  proof  which  may  bear  in  hia 
favor.  But  further:  the  role  of  the  burden  of  proof  can  not  be 
made  to  depend  upon  the  order  of  proof,  or  upon  the  partiou* 
lar  mode  in  which  the  evidence  in  the  case  is  introduced.  It 
can  make  no  difference,  in  this  respect,  whether  the  evidence 
comes  from  one  party  or  the  other.  In  the  case  supposed,  if  it 
is  left  in  doubt,  on  flie  whole  evidence,  whether  the  act  was  the 
reenlt  of  accident  or  design,  then  the  criminal  charge  is  left  in 
doubt.  Sxqppose  a  case  where  all  the  testimony  comes  from 
the  side  of  the  proe^ution:  the  defendant  has  a  right  to  say 
that  upon  the  proof  so  introduced  no  case  is  made  against  him^ 
because  there  is  left  in  doubt  one  of  the  essential  elements  of  the 
offense  charged,  namely,  the  vncongful,  unjustifiable,  unlawful 
intent.  The  same  rule  must  apply  where  the  evidence  comea 
from  both  sides,  but  relates  solely  to  the  original  transaction 
constituting  the  alleged  criminal  act,  and  forming  part  of  the 
r€9geaUB. 

Even  in  the  case  of  homicide,  where  a  stricter  role  has  been 
held  as  to  the  burden  of  proof  than  in  other  criminal  cases, 
upon  peculiar  reasons  applicable  to  that  offense  alone,  it  is  con- 
ceded that  the  burden  is  not  shifted  by  proof  of  a  voluntary 
killing,  where  there  is  excuse  or  justification  apparent  on  the 
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proof  offered  in  support  of  the  proaeoation,  or  arising  out  of 
the  oircnmstanoee  attending  the  homicide:  GommonweaUh  t. 
Fork,  9  Met.  116  [48  Am.  Deo.  878];  GammmweaUh  v.  Webster, 
5  Gush.  806  [62  Am.  Dec.  711]. 

There  may  be  cases  where  a  defendant  relies  on  some  distinct, 
subetantiye  ground  of  defense  to  a  criminal  charge,  not  neces- 
sarily connected  with  the  transaction  on  which  the  indictment 
is  founded  (such  as  insaniiy,  for  instance),  in  which  the  burden 
of  proof  is  shifted  upon  the  defendant.  But  in  cases  like  the 
present  (and  we  do  not  intend  to  express  an  opinion  beyond  the 
precise  case  before  us),  where  the  defendant  sets  up  no  separate, 
independent  fact  in  answer  to  a  criminal  charge,  but  confines 
his  defense  to  the  original  transaction  charged  as  criminal,  with 
its  accompanying  circumstances,  the  burden  of  proof  does  not 
chi^ge,  but  remains  upon  the  goTernioent  to  satiidiy  the  jury  that 
the  act  was  unjustifiable  and  unlawfuL 

Exceptions  sustained. 

What  Ck>ysriTUTi»  AaoAmai  State  ▼.  DavU^  35  Am.  Dm.  7S6;  SUtU  ▼• 
Morgan,  88  Id,  714. 

What  kat  si  Onrm  nr  Bvmxirai,  mmxa  Puu  or  mot  Ouzist,  to 
MiTiQATs  Damaqis  IX  Aonov  fOB  Assault  axd  BATnocr:  Xee  v.  WM- 
40y,  10  Am.  Deo.  280;  BM  y.  Boaworth,  12  LL  273;  BawUiiffu  ▼.  Obmnum- 
wecUth,  10  Id.  757;  IkiUerUm  v.  Warrieit  25  Id.  99;  Jaeawap  t.  Dnta,  27  Id. 
492. 

What  will  SusTAnr  Plba  of  JusrxncATioK  nr  AonoN  vob  Asbault 
AND  Battibt:  Shain  ▼.  Marhham,  20  Am.  Dm.  282;  note  to  Siate  ▼.  Mor- 
ifon,  88  Id.  720;  drop  ▼.  ApreB,  82  Id.  107. 

Thb  FBiNdFAL  CASS  u  ciTU>  orgwrndo  in  Smitk  ▼.  Porter,  10  Ony,  68» 
where  the  ooort  ny:  "  Whatever  opinion  may  have  pravailed  heretofore,  the 
law  is  now  well  settled  that  the  bnrden  of  proo^  when  it  oooe  devolvea  upon 
a  party,  never  afterwarda,  in  rektion  to  the  aame  qnestion,  shifti  in  the  prag- 
reas  of  the  trial  over  upon  his  adversary."  It  is  dted  in  the  same  manncff 
In  OowmomMaUk  t.  WUUame,  6  Id.  4. 
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[1  ObaT,  105.] 

hmaaanam  '*oy  All  Suiib  Dus  ob  to  Bboomk  Dui  to  me  lor  servioea  fa 
laying  oommon  aewers"  of  the  dty  of  B.  will  not  defeat  a  tmatee  pmnees 
agdnst  said  dty  to  reach  earnings  arising  oat  of  engngsmenti  anbse- 
qnently  entered  into  between  the  assignor  and  the  city. 

Umbm  PoflBiBnoTT  OF  BBZFO  AOAiv  Emflotid,  and  of  earning  wages  at  • 
f ntore  time  nnder  such  employment,  is  not  assignable. 

buEVOGABLB  PowsB  ov  Attobitxt  doib  vot  Amoubt  io  Aauomnn^ 
nhen  no  assignable  interest  exists. 
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fuTURB  EABimros  MAT  BS  AflBioinED  when  Um  ■■ignar  li  mdcr  an  «iig^^ 
ment  for  a  term  of  time,  uid  has  entered  on  the  dntiee  of  his  offioe^ 
•Ithoagh  he  is  liable  to  removal  at  any  time. 

TBuarm  prooess  against  ihe  diy  of  Boaton.  Iba  laota  an 
stated  in  the  opinion. 

J.  H.  Bradley,  for  the  olaimanL 

S.  F.  Ikttter,  for  the  plaintilL 

By  Court,  Sha.w,  0.  J.  The  oitj  of  Boston  are  summoned  as 
ihe  tmstees  of  Nicholas  Quinn;  they  admit  that  at  the  time  of 
the  servioe,  Angnst  27, 1861,  they  were  indebted  to  Nicholas, 
Imt  they  deny  that  th^  are  liable  to  be  chazged  as  his  tmstees, 
becaose  they  say  that  before  the  summons  the  debt  ivas  assigned 
to  James  Qoinn,  of  which  they  had  notice.  On  this  disclosoze, 
James  Qoinn  was  sommoned,  came  in,  and  asserted  his  daim 
under  an  assignment  made  to  him  by  the  defendant  on  the  first 
of  Joly,  1861,  pnrporting  to  transfer  to  him  ''all  claims  and 
demands  which  I  (Nicholas  Qoinn)  now  have  or  which  I  may 
have  against  the  city  of  Boston  on  the  first  day  of  Janoaiy  next, 
for  all  soms  of  mon^doe  and  to  become  doe  to  me,  for  sendees 
in  laying  common  sewers  of  the  said  city;"  with  power  of  attor- 
ney iirevocable  to  receiye  the  same. 

The  facts  appearing  from  the  tmstees'  answers,  after  long  and 
repeated  examinations,  are  few  and  simple.  It  is  conceded  that 
all  the  soms  doe  to  Nicholas  Qoinn  at  the  time  of  the  assign- 
ment had  been  paid  to  James  Qoinn  as  assignee,  and  that  he 
receipted  for  them  as  the  attorney  of  Nicholas.  The  qoestion 
therefore  is,  on  the  moneys  which  became  doe  for  services  be- 
tween the  first  of  Joly  and  the  twenty-seyenth  of  Aogost.  It 
appears  that  at  the  time  of  the  assignment  there  was  no  subsist- 
ing engagement  between  Nicholas  Qoinn  and  the  city,  the  one 
to  perform  work,  or  the  other  to  employ  and  pay  him.  All  that 
appears  is,  that  at  an  anterior  period  the  agent  of  the  ciiy  in 
that  department  had  engaged  the  defendant  for  a  particolar  job, 
and  paid  him  for  his  own  services,  and  the  services  of  the  men 
employed  byhim,  at  a  fixed  rate;  that  since  the  assignment,  when 
engaged  by  the  agent  on  other  jobs  withoot  any  other  agreement 
as  to  price,  he  had  charged  and  the  city  had  paid  the  prices 
formerly  paid.  Bnt  each  piece  of  work  on  which  the  defendant 
was  engaged  was  done  in  porsoance  of  directions  from  the 
agent;  the  ciiy  were  at  liberty  to  employ  him  or  not,  and  he  to 
work  or  not;  and  it  woold  hare  been  open  to  either  to  propose 
and  insist  on  other  prices.    Notice  of  the  assignment  was  given 
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to  the  eitjt  bat  thej  did  not  accept  or  undertake  to  pay  the  as- 
signee. They  took  notice  of  the  assignment,  as  they  afterwards* 
did  of  the  service  of  the  trustee  process,  for  their  own  informa- 
tion and  government.  They  paid  to  James  Quinn,  taking  his 
receipt  **  for  Nicholas  Quinn,"  as  they  well  might  until  service 
of  trustee  process,  whether  James  Quinn  held  a  valid  assignmeni 
or  only  a  naked  power.    A  power  he  certainly  had. 

Under  these  circumstances,  the  court  are  of  opinion  that,  be- 
yond the  earnings  due  at  the  time  of  the  assignment,  there  "v^vs 
Ho  valid  assignment  which  can  be  set  up  to  defeat  this  trustee 
attachment,  and  that  the  earnings  of  Nicholas  Quinn,  between 
the  assignment  and  the  attachment,  did  not  vest  in  the  assignee. 
The  future  earnings  constituted  a  mere  possibility  coupled  with 
no  interest.  There  was  no  subsisting  engagement  under  which 
wages  were  to  be  earned,  and  it  depended  altogether  upon  a 
future  engagement  whether  anything  would  ever  beoome  due. 
Such  was  the  decision  of  the  judge  who  tried  the  cause;  ancl 
we  are  satisfied  that  it  was  correct. 

None  of  the  cases  go  so  far  as  to  hold  that  the  mere  possi- 
bUiiy  of  being  again  employed  by  the  eity,and  of  earning  wagea 
under  that  employment  at  a  future  time,  is  capable  of  being 
assigned.  The  debt  may  be  conditional,  uncertain  as  to  amount, 
or  contingent,  but  to  be  the  subject  of  an  assignment  there 
must  be  an  actual  or  possible  debt  due  or  to  beoome  due.  The 
assignment  of  an  unliq[uidated  balance  is  good:  Orodbar  v. 
Ttliiiney,  10  Mass.  816.  A  power  of  attorney,  although  ixzevo- 
cable  in  terms,  does  not  amount  to  an  assignment,  when  no 
assignable  interest  exists  at  the  time:  EdU  v.  Jademm,  20  Pick. 
194. 

The  case  of  Oarrique  v.  SideboUom,  8  Met.  297,  went  on  the 
ground,  not  only  that  there  was  no  assignable  interest,  but 
apparently  no  interest  to  assign,  and  only  a  power  of  attorney 
to  receive.  In  Oardner  v.  JEToegr,  18  Pick.  168,  though  it  was  an 
assignment  of  wages  not  earned,  yet  it  was  for  a  voyage  on 
which  the  assignor  had  shipped  for  a  certain  lay  or  rate  of 
wages  to  be  earned.  In  the  case  of  Weed  v.  Jewett,  2  Met.  608 
[87  Am.  Dec.  115],  in  which  the  assignment  was  held  good,  the 
assignor  was  in  the  actual  employment  of  the  oompany  sum- 
moned as  trustees,  and  it  does  not  appear  whether  for  a  certain 
time  or  indefinitely.  So  in  Emery  v.  Lawrence^  8  Cush.  161, 
the  asfflgnor  was  in  the  actual  employment  of  the  trustees.  The 
true  principle  is  stated  and  the  proper  distinction  taken  in 
BracheU  v.  Blake,  7  Met.  885  [41  Am.  Dec.  442].    If  a  parly  is 
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under  an  engagement  for  a  term  of  time,  to  which  a  salary  is 
afBxed  payable  quarterly,  especially  if  he  has  entered  upon  the 
duties  of  his  office,  although  at  any  time  liable  to  be  removed, 
he  has  an  interest  which  may  be  assigned. 

In  the  present  case  we  think  that  this  aasigmnent  was  not 
available  b^ond  the  sums  then  due,  and  that  tiie  tmstees  must 
be  charged  on  their  answers. 

Trustees  charged. 

FuTUBs  BABimros  mat  bx  Assionxd:  Ifeed  v.  Jeweti,  87  Am.  Deo.  IIA. 
Tbe  mlidity  of  an  Mngnmcnt  of  a  debt  to  beoome  doA  is  quite  folly  difcaaied 
In  the  notes  to  BraeheU  v.  Blake,  41  Id.  442;  Ikld  v.  Mayor  ete.  qfNem 
Tcrkf  67  Id.  440.  Future  wages  to  be  earned  under  an  existing  engagement  are 
capable  of  being  aaaigned,  although  the  workman  works  by  the  piece,  and  his 
wages  par  month  vaiy:  Hartiey  ▼.  Tapley,  2  Gray,  665;  Twita  v.  Cheever,  2 
Allen,  41.  And  a  written  order  to  pay  certain  sums  out  of  wages  to  be  earned 
under  a  subsisting  engagement,  and  accepted  by  the  assignor's  employer, 
applies  to  wages  earned  under  a  new  engagement,  entered  into  by  the  work- 
man immediately  after  the  expiration  of  the  first,  with  ^e  same  employer, 
for  lower  wages:  Wallace  v.  WaUer  Heywood  Chair  Co.^  16  Gray,  208.  The 
principal  case  ii  dted  in  each  of  the  above  cases.  It  is  also  dted  by  the 
court  while  discussing  the  question  of  the  assignability  of  a  claim  for  injuries 
to  the  person,  in  Bice  ▼.  SUme^  1  Allen,  666. 

ThS  PRIVGIPAL  0A8X  IS  CITED  AX1>  DIBTINOUISHEn  in   Xow  V.  /Vw,    106 

Mass.  360,  where  it  was  held  that  the  sale  of  fish  hereafter  to  be  caught  in 
the  sea  did  not  pass  title  to  the  fish  when  caught;  in  Boyien  v.  Leomurd,  2 
Allen,  407,  where  it  was  decided  that  an  asiignment  of  future  wages,  without 
limitation  of  time,  would  include  wages  earned  by  a  laborer  for  nine  months 
thereafter,  under  a  contract  then  existing,  by  which  he  wss  to  labor  for  his 
employer  for  an  indefinite  time,  although  the  rate  of  wages  was  increased 
after  the  assignment;  and  in  Taylor  y.  Lynehf  6  Gray,  49,  where  the  court 
Bortained  an  assignment  by  a  laborer,  of  his  future  wages»  as  agunst  an  al- 
taohmont  tharsof  by  trustee  process. 


Blanohabd  v.  Eluel 

11  Obat.  in.] 

If  Obabvob  nr  Bud  ov  Wabbaitit  Sitbsbqubntlt  Aoquibb  Tncui,  he  and 
his  socoesBors  in  interest  are,  at  the  election  of  the  grantee^  estopped  to 
set  up  the  subsequently  acquired  title  as  against  him;  but  there  is  no 
force  in  the  original  deed  to  convey  the  title  not  then  existing  in  the 
grantor. 

Wbebe  Gbantub  ukdkb  Wabbantt  Dkxd  has  bkxn  Evicted  bt  Title 
Pabamoitnt,  the  grantor  can  not,  by  purchasing  such  title,  compel  the 
grantee  to  accept  the  same,  either  in  satisfaction  of  the  covenant  against 
incumbrances,  or  in  mitigation  of  damages  for  breach  of  it. 

Action  on  a  covenant  of  warranty.    The  defendants,  in  1838, 
saade  a  conveyance  to  ihe  plaintiff,  with  the  usual  covenants  of 
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warranty,  pnrportmg  to  conyey  ihe  andivided  one  fourth  of  cer- 
tain lands.  At  the  time  of  the  oonyeyanoe  the  huid  'was  sabjeoi 
to  an  attachment  for  fifty-two  thousand  seven  hundred  and  fifty- 
five  dollars  and  thirty-nine  cents.  The  attachment  suit  resolted 
in  a  judgment  and  execution,  under  which  seisin  and  possession 
was  delivered  to  the  judgment  creditor,  Wiggins  Hill,  and  title 
vested  absolutely  in  him  in  1889.  He  remained  in  possession 
until  December,  1818,  when  he  conveyed  to  defendants.  They 
claimed  that  the  operation  of  this  conveyance  was  to  vest  title 
in  plaintiff,  and  to  deprive  him  of  any  claim  for  damages* 

W.  E.  L.  Smiih,  for  the 


(7.  M.  EUis,  for  the  defendants. 

By  Court,  Thomas,  J.  It  is  not  doubted  that  the  facts  of  this 
ease  establish  a  breach  of  the  defendants'  covenant;  but  the 
question  at  issue  between  the  parties  is  as  to  the  measure  of 
damages.  The  defendants  say  that  a  deed  of  the  premises  hav- 
ing been  made  to  them  by  Hill,  on  the  fourth  of  December, 
1818,  the  title  so  conveyed  to  them  inured,  by  way  of  estoppel, 
to  the  plaintiff,  and  is  now  in  him,  and  that  the  only  damages 
he  can  recover  are  nominal,  or  his  quarter  of  the  stumpage  of 
the  entire  tract;  such  stumpage  constituting  the  only  rents  and 
profits  of  the  estate  during  the  eviction  of  the  plaintiff,  or  the 
difference,  if  any,  between  the  value  of  the  land  at  the  time  of 
the  conveyance  by  the  defendants  to  the  plaintiff  and  its  value 
at  the  time  of  the  conveyance  by  Hill  to  the  defendants. 

The  general  doctrine  on  which  the  defendants  rely  is  quite 
familiar;  that  if  A.,  having  no  title,  make  a  deed  of  land  to  B., 
with  full  covenants  of  warranty,  and  A.  subsequently  acquire  a 
title  by  descent  or  purchase,  he  is  estopped  by  his  covenants,  as 
against  his  grantee,  to  deny  that  he  had  a  good  title  at  the  time 
of  his  grant,  and  such  new  title  is  said  to  inure  to  his  grantee. 
Strictly  speaking,*  there  would  seem  to  be  no  transmutation  of 
estate  when  the  new  title  comes  to  the  grantor.  Nor  is  there 
any  force  in  the  original  dded  to  convey  a  title  not  then  existing 
in  the  grantor.  For  nothing  can  pass  but  his  then  existing 
title.  But  the  grantor  and  those  claiming  under  him  are  es- 
topped to  deny  the  validity  of  the  title  which  he  has  solemnly 
asserted,  and  to  set  up  a  title  against  it.  The  law  presumes 
ijb&i  he  has  spoken  and  acted  according  to  the  truth  of  the  case, 
and  will  not  permit  him  or  those  claiming  under  him  to  deny  it. 
**  The  reasons,"  says  Mr.  Butler,  "  why  estoppels  are  allowed, 
seem  to  be  these:  no  man  ought  all^e  anything  but  the  truth 
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for  Ills  defense^  and  what  he  has  alleged  onoe  is  to  be  pie- 
burned  true,  and  therefore  he  ought  not  to  contradict  it;  for,  as 
it  is  said  in  the  4  Inst.  272,  aUegans  coniraria  non  est  audi^ 
^ndus: "  Co.  Lit.  352  a,  note.  It  might  be  carious  to  trace  the 
progress  of  this  doctrine  of  estoppel,  as  applicable  to  the  cot- 
•enant  of  warranty,  from  the  simple  rebutter  of  Lord  Ooke,  Oo. 
liit.  265  a,  which  should  bar  a  futore  right,  to  aToid  a  drcuitj 
of  action,  to  its  present  condition,  in  which  there  is  claimed  for 
it  the  full  force  of  a  feo£Einent,  or  fine  or  common  recoyery  at 
the  common  law;  that  is,  having  the  function  of  actually  divest- 
ing the  feoffor  or  conusor  of  any  estate  which  he  might  there- 
after acquire.  But  waiving,  because  not  necessary  to  our  pur- 
pose, the  discussion  of  the  origin  and  extent  of  the  doctrine  of 
-estoppel,  it  will  be  sufficient  to  say  that  we  do  not  feel  called 
upon  to  extend  its  application;  especially  when  such  extension 
would  tend  to  defeat  the  principle  on  which  the  doctrine  of  es- 
"ioppel  rests,  which  is  the  prevention  of  wrong  and  injustice. 

Supposing  it  to  be  well  settled  that  if  a  new  title  come  to 
4he  grantor  before  the  eviction  of  his  grantee  it  would  inure  to 
the  grantee,  and  not  deciding,  because  the  case  does  not  require 
it,  whether  the  grantee,  even  after  eviction,  might  elect  to  take 
4nich  new  title,  and  the  grantor  be  estopped  to  deny  it,  we  place 
ihe  decision  of  this  case  on  this  precise  ground,  that  where  a 
^eed  of  land  has  been  made  with  covenants  of  warranty,  and 
the  grantee  has  been  whoUy  evicted  from  the  premises  by  a 
title  paiamoant,  the  grantor  can  not,  after  such  entire  eviction 
of  the  grantee,  purchase  the  title  paramount,  and  compel  the 
grantee  to  take  the  same  against  his  will,  either  in  satisfaction 
of  the  covenant  against  incumbrances,  or  in  mitigation  of  dam- 
nges  for  the  breach  of  it. 

We  do  not  seek  a  better  illustration  of  the  soundness  of  this 
principle  than  is  furnished  by  the  facts  of  this  case.  The  land, 
for  which  the  consideration  stated  in  the  deed  was  five  thousand 
£ve  hundred  and  twenty  dollars,  was  under  attachment  in  a  suit 
in  which  judgment  bad  been  recovered  for  more  than  fifty  thou- 
sand dollars;  the  entire  tract,  of  which  one  quarter  had  been 
conveyed  to  the  plaintiff,  was  afterwards  levied  upon,  seisin 
^iven  to  the  creditor,  and  the  plaintiff  wholly  evicted.  He  had 
xio  estate  or  interest  left.  The  covenant  against  incumbrances 
being  personal,  and  not  running  with  the  land,  he  had  nothing 
wliich  could  pass  by  deed.  He  could  not  redeem  his  undivided 
quarter  without  a  redemption  of  the  entire  estate.  He  could 
not,  for  a  period  of  ten  years,  enter  upon  the  land  without  com« 
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mitting  a  trespass.  The  defendants  admit  the  existence  of  the 
title  paramount,  and  the  eviction  of  the  plaintiff;  but  contend, 
after  the  eviction  has  continued  ten  years,  that  they,  as  grantors, 
may  avail  themselves  of  the  rule  of  estoppel  to  force  the  grantee 
to  take  the  estate,  however  changed  the  situation  of  his  own 
affidrs  or  the  condition  of  the  land.  So  that  the  equitable  rule 
of  estoppel,  which  forbids  the  grantor  to  deny  that  he  had  the 
estate  which  he  had  assumed  to  grant,  and  the  truth  of  his  own 
covenant — a  rule  established  for  the  protection  of  the  grantee, 
and  to  be  applied  only  to  effect  justice  and  prevent  wrong — ^is 
converted  into  a  right  of  election  in  the  grantor,  upon  a  breach 
of  his  covenant  to  pay  back  the  consideration  money,  or  by  in- 
direction to  reconvey  the  estate.  We  say  an  election  by  the 
grantor;  for  it  is  clear  that  the  grantee  can  not  compel  the 
grantor  to  buy  in  the  paramount  title,  but  must  rely  solely  upon 
his  covenants.  It  is  equally  clear  that  if  the  estate,  during  the 
eviction,  should  greatly  increase  in  value,  the  grantor  would  not 
be  likely  to  purchase  such  paramount  title,  but  would  submit 
to  an  action  on  his  covenants.  So  that,  under  any  rule  of 
damages  suggested,  the  plaintiff  would  lose  many  of  the  ad- 
vantages resulting  from  the  ownership  of  land,  including  the 
increase  of  value  by  the  application  of  his  own  labor  or  capital, 
or  its  rise  in  the  market.  There  is  neither  mutuality  nor  equity 
in  such  a  rule. 

And  we  are  satisfied,  upon  examination  of  the  authorities, 
that  no  case  will  be  found  which  carries  the  doctrine  of  estoppel 
to  the  length  claimed  by  the  defendants,  which  in  fact  estops 
the  grantee,  and  leaves  a  right  of  election  in  the  grantor.  The 
case  of  Baxter  v.  Bradbury,  20  Me.  260  [87  Am.  Dec.  49],  has 
been  strongly  pressed  upon  us  as  a  decision  of  the  very  question 
at  issue.  If  this  were  so,  the  question  having  reference  to  the 
titie  to  land  in  that  state,  the  decision,  on  that  ground,  as  well  as 
from  our  respect  for  that  court,  would  be  entitted  to  the  highest 
consideration,  if  indeed  it  were  not  conclusive.  But  though 
there  are  dicta  in  that  case  which  state  the  doctrine  very  broadly » 
the  case  itself  differs  materially  from  the  one  at  bar.  That  was 
an  action  for  a  breach  of  the  covenant  of  seisin  in  a  deed  of 
warranty,  with  a  mortgage  back  of  the  premises,  of  the  same 
date,  to  the  grantor.  The  ground  taken  by  the  counsel  of  the 
defendant,  and  upon  which  the  court  seem  to  have  proceeded  in 
their  judgment,  was  that  there  never  had  been  any  interruption 
of  the  possession  of  the  plaintiff.  In  seeking  to  deduce  from  that 
tase  a  rule  for  our  guidance,  this  circumstimoe  muit  be  deemed 
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most  material;  as  for  a  breach  of  this  coyenant  against  inoum- 
branoeSy  nominal  damages  only  could  be  recoyered,  unless  the 
plaintiff  had  been  ericted  by  title  panunonnt,  or  had  aotoallj 
discharged  the  incnmbrance. 

The  court  in  the  case  of  Baxter  y.  Bradbury^  supra,  refer  to  a 
statement  of  the  result  of  the  authorities  by  the  late  Chief  Jus- 
tice Parker,  in  the  case  of  Somes  y.  Shinner,  8  Pick.  62.  An 
examination  of  the  whole  opinion  In  that  case  would  lead  us  to 
infer  that  this  statement  was  not  made  without  some  misgiying 
and  distrust.  The  precise  question  now  under  consideration 
was  not  before  the  court,  and  what  in  that  part  of  the  case  was 
decided  was,  that  where  a  titie  has  inured  by  estoppel,  it  will 
aYail  the  grantee,  not  only  against  the  grantor  and  his  heirs, 
but  strangers  who  usurp  possession  without  right;  and  under 
the  facts  of  the  case,  and  in  the  Yiew  in  which  it  was  applied, 
ihere  is  no  occasion  to  reconsider  the  rule  there  stated. 

The  case  of  Cornell  y.  Jackson,  3  Cush.  606,  S.  C,  9  Met.  160, 
was  an  action  upon  the  coYcnant  of  seisin.  An  action  had  before 
been  brought  upon  the  coYcnant  of  warranty,  in  which  there  was 
a  judgment  for  the  defendant.  The  defendant  had  conYcyed 
land  to  the  plaintiff,  bounded  on  land  of  Tuckerman;  a  couYcn- 
tional  line  had  been  fixed  by  parol  agreement  between  the  de- 
fendant and  Tuckerman;  and  they  had  occupied  according  to 
that  couYentional  line;  but  the  court,  in  the  action  on  the  coyc- 
nant  of  warranty,  held  that  the  true  line,  and  not  the  couYentional 
line,  was  the  boundary  referred  to  in  the  defendant's  deed.  An 
action  was  then  brought  on  the  coYcnant  of  seisin;  and  the  pos- 
aeesion  of.  land  by  Tuckerman,  between  the  true  line  and  the 
couYentional  line,  being  un'der  a  claim  of  titie,  was  held  to  be  a 
breach  of  the  coYenant  of  seisin.  In  the  assessment  of  damages, 
it  appeared  that  a  portion  of  the  land  had  been  recoYcred  by 
the  defendant  of  the  heirs  of  Tuckerman;  and  the  report  of  the 
assessor  submitted  the  question  whether  the  Yalue  of  the  land 
00  recoYcred  should  be  included  in  his  assessment.  The  court 
eaid:  "  If  by  any  means  the  party  is  restored  to  his  land  be- 
fore the  assessment  of  damages,  though  it  can  not  purge  the 
breach  of  coYcnant,  it  will  reduce  the  damages  pro  tanto/'  In 
that  case  the  titie  was  in  the  grantor  at  the  time  of  the  deed, 
and  he  might  haYe  made  a  Yalid  couYeyance  but  for  the  disseisin; 
and  what  the  court  decided  was,  that  if  he  subsequentiy  re- 
gained the  seisin,  and  the  land  was  restored  to  the  grantee,  it 
would  proportionaUy  reduce  his  damages. 

Upon  examination  of  the  authorities,  we  think  no  decision 
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will  be  found  to  be  in  conflict  with  the  point  now  decided,  or 
which  leads  to  the  result  claimed  bj  the  defense.  There  are^ 
dicta  which,  taken  out  from  their  connection  with  the  facts  in 
relation  to  which  they  are  made,  and  by  which  their  soundness- 
must  always  be  tested,  might  tend  to  a  different  conclusion; 
but  no  precedent  has  so  extended  the  doctrine  of  estoppel,  and 
we  do  not  feel  willing  to  make  one.  The  question  of  course 
arises.  How  win  the  defendants,  the  grantors,  be  3>roteoted  f 
Will  they  not  be  still  estopped  to  deny  the  title  of  the  plaintiff 
if  he  should  bring  his  writ  of  entry  for  the  land?  The  answer 
is,  that  the  judgment  in  this  suit  will  be  a  perfect  bar  to  the- 
plaintiff  and  those  claiming  under  him:  Porter  v.  MU,  9  Mass. 
84  [6  Am.  Dec.  22]. 

With  regard  to  the  rule  of  damages,  there  can  be  no  serious- 
controversy  if  the  plaintiff  has  gained  no  title  by  estoppel;  the- 
plaintiff  will  be  entitled  to  the  consideration  money  and  interest. 
The  consideration  expressed  in  the  deed  is  prima  facie  the  true- 
one,  but  liable  to  be  controverted  by  evidence. 

The  case  must  be  sent  to  a  jury  to  ascertain  the  damaipes  under 
this  rule. 

Ebtopfel  or  Ga^NTOB  to  'Dmsy  QRAirm\i  Tbom,  Axpobq  waom  ma- 
Dnn,  extends  to  all  penooe  who  olaim  from  or  under  the  grantor  by  title 
acquired  sabeeqnent  to  the  grant,  whether  by  deed  or  othenriae:  MeWtU' 
Soma  V.  Ifidy,  7  Am.  Dec  654;  Brown  v.  MeComikk^  31  Id.  460;  OiOiam 
▼.  Btrd,  49  Id.  379,  and  note  386,  dkooaaing  the  anbjeot 

EmsoT  or  Wabkantt  Dkids  in  PASsnro  Subbbquxiitlt  AcQunxD' 
TiTLBS  BT  Wat  op  Estofpbl:  Bcmk  nf  Utiea  ▼.  Jfereereoii,  49  Am.  Deo» 
139,  and  note  231,  containing  colleoted  caaea  in  this  aeries  and  other  refer- 
enoea:  Brwon  ▼.  Jfaater,  63  Id.  223;  IHni  t.  DarUt  68  Id.  676,  and  nofea 
thereto  687;  aee  also  Sqitire  t.  Eardar,  19  Id.  446. 

GSAinX>B  IS  NOT  ESSOPFKD  IBOM  SHOWUTO   THAT  BIB  IteBD  WAS  OlTB» 

SuBJBCT  TO  Ihcumbbancbb:  Bottea  y.  Beaehp  68  Am.  Dec  263. 

Gbaivtbb  hat  FoBTiFr  ma  Trtu  bt  Subsbqubbt  Dbid  iboh 
Gbantob:  Thompmm  t.  T^on^pmrn^  36  Am.  Dec  761. 

Thb  fbihoipal  casb  is  crrxD  in  Bum  v.  Alpantgk,  118  Maai.  876^  wh< 
tbecoartaay:  <<Byoor  law  it  ia  well  aettled  that  a  deed  with  foil  oofeoaata 
of  warranty  estops  the  grantor  to  aet  np  any  title  anbaeqneiitiy  aoqnired  by 
him  agunst  the  grantee,  and  that  the  sabseqnently  acquired  title  imiiea  by 
Tirtaeof  the  estc^pel  to  the  grantee,  at  least  at  the  deetiai  of  the  kfttar." 
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NOBWAT  FlADB  OaMPAHT  V.  BOSEOH  AHD  MaIHB 

Railboad. 

U  Obat,  96aj 

ItAtTJMiAft  Ck»P0R4TI0im  ABB  LlABLB  AB  OOMMOV  OaBBIBBS  fOT  lOiM  00- 

eurring  from  any  aoddont  dnxiiig  the  tranflit  of  the  gooda,  ezoept  theee 
wising  from  the  act  of  God  or  the  public  enemy.  They  can  not  esci^ 
thia  liability  by  ahowlng  that  the  leas  occnmd  from  aome  caoae  for 
-which  neither  they  nor  their  afcmta  are  chargeable. 

CoMMov  Gabbibb  bt  Mbavb  ov  Ships  kat  Dbutbb  the  gooda  at  the 
nsoal  wharf,  and  be  thereby  diacharged  from  hia  liftbility  aa  a  carrier. 

OoMMOV  Cabbieb  bt  RAn.BaAi>  kat  Dblxvbb  the  gooda  on  hia  platform  at 
their  place  of  deatination;  or  may  atore  them  there  if  d6  one  ia  preaent 
to  reeeiTe  them.  Until  the  gooda  are  ao  delivered  or  atoxed  they  are 
liable  aa  common  carrien;  bat  after  andh  atonge  they  are  reaponaible 
only  aa  warehonaemen. 

If  CkN>D8  Cabbibd  bt  RAn,BiiAi>  Oobpobatiov  abb  Dbbxbotbd  bt  FntB 
after  they  have  reached  their  place  of  deatination  and  been  stored  in  the 
railroad  warehooae,  the  transit  being  at  an  end,  the  corporation  ia  not 
answerable  aa  a  common  earner,  bat  only  aa  a  warehooaeman. 


Acnov  against  a  ndlzoad  ooxpoiation  to  xeooirer  for  goods  of 
the  plaintiffs,  which  were  destroyed  by  fixe  while  in  the  depot  of 
the  defendants.  The  facts,  so  far  as  material,  an  stated  in  the 
opinion* 


(7.  a.  Loring,  tor  the  plaintiflk 

Bufus  Choaie  and  O.  Minot^  tor  the  defendants. 

By  Court,  Shaw,  C.  J.  The  liability  of  earners  of  goods  hf 
railroads,  the  gonnds  and  precise  extent  and  limits  of  their  re- 
sponsibility, are  coming  to  be  subjects  of  great  interest  and 
importance  to  the  communily.  It  is  a  new  mode  of  transporta- 
tion, in  some  respects  like  the  transportation  by  ships,  lighters, 
and  canal-boats  on  water,  and  in  others  like  that  bj  wagons  on 
land;  but  in  some  respects  it  differs  from  both.  Though  the 
practice  is  new,  the  law  by  which  the  rights  and  obligations  of 
owners,  consignees,  and  of  the  carriers  themselves  are  to  be  gov- 
erned is  old  and  well  established.  It  is  one  of  the  great  merits 
and  advantages  of  the  common  lawj  that  instead  of  a  series  of 
detailed  practical  rules,  established  by  positive  provisions,  and 
adapted  to  the  precise  circumstances  of  particular  cases,  which 
would  become  obsolete  and  fail  when  the  practice  and  course 
of  business  to  which  they  apply  should  cease  or  change,  the 
eommon  law  consists  of  a  few  broad  and  comprehensive  princi- 
ples, founded  on  reason,  natural  justice,  and  enlightened  publie 
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policy,  modified  and  adapted  to  the  circumstances  of  all  the 
particular  cases  which  fall  within  it.  These  general  principles 
of  equity  and  policy  are  rendered  precise,  specific,  and  adapted 
to  practical  use,  by  usage,  which  is  the  proof  of  their  general 
fitness  and  common  conyenience,  but  still  more  by  judicial  ex- 
position; so  that,  when  in  a  course  of  judicial  proceeding,  by 
tribunals  of  the  highest  authority,  the  general  rule  has  been 
modified,  limited,  and  applied,  according  to  particular  cases, 
such  judicial  exposition,  when  well  settted  and  acquiesced  in, 
becomes  itself  a  precedent,  and  forms  a  rule  of  law  for  future 
cases  under  like  circumstances.  The  e£Eect  of  this  expansive 
and  comprehensive  character  of  the  common  law  is,  that  whilst 
it  has  its  foundations  in  the  principles  of  equity,  natural  justice, 
and  that  general  convenience  which  is  public  policy — ^although 
these  general  considerations  would  be  too  vague  and  uncertain 
for  practical  purposes  in  the  various  and  complicated  cases  of 
daily  occurrence,  in  the  business  of  an  active  conmiunity — ^yet 
the  rules  of  the  common  law,  so  far  as  cases  have  arisen  and 
practices  actually  grown  up,  are  rendered,  in  a  good  degree, 
precise  and  certain,  for  practical  purposes,  by  usage  and  judi- 
cial precedent.  Another  consequence  of  this  expansive  char- 
acter of  the  common  law  is,  that  when  new  practices  spring  up, 
new  combinations  of  facts  arise,  and  cases  are  presented  for 
which  there  is  no  precedent  in  judicial  decision,  they  must  be 
governed  by  the  general  principle  applicable  to  cases  most 
nearly  analogous,  but  modified  and  adapted  to  new  circum- 
stances, by  considerations  of  fitness  and  propriety,  of  reason 
and  justice,  which  grow  out  of  those  circumstances.  The  con- 
sequence of  this  state  of  the  law  is,  that  when  a  new  practice  or 
new  course  of  business  arises,  the  rights  and  duties  of  parties 
are  not  without  a  law  to  govern  them;  the  general  oonsiderationB 
of  reason,  justice,  and  policy,  which  underlie  the  particular  rules 
of  the  common  law,  will  still  a][^ply,  modified  and  adapted  by 
the  same  considerations  to  the  new  circumstances.  If  these  are 
such  as  give  rise  to  controversy  and  litigation,  they  soon,  like 
previous  cases,  come  to  be  settied  by  judicial  exposition,  and 
the  principles  thus  settied  soon  come  to  have  the  eflEect  of  pre- 
cise and  practical  rules.  Therefore,  although  steamboats  and 
railroads  are  but  of  yesterday,  yet  the  principles  which  govern 
the  rights  and  duties  of  carriers  of  passengers,  and  also  those 
which  regulate  the  rights  and  duties  of  carriers  of  goods,  and  of 
the  owners  of  goods  carried,  have  a  deep  and  established  foun- 
dation in  the  common  law,  subject  only  to  such  modificatioiiB 
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«B  new  circumstanoes  may  render  neoeeaaxy  and  mntoally  bene- 
ficial. 

The  present  is  an  action  brought  to  reoorer  the  Talne  of  two 
parcels  of  merchandise,  forwarded  by  the  phuntifb  to  Boston  in 
the  cars  of  the  defendants.  These  goods  were  described  in  two 
receipts  of  the  defendants,  dated  at  Rochester,  New  Hampshire^ 
the  one  October  31, 1850,  and  the  other  Noyember  2, 1860. 

By  the  facts  agreed,  it  appears  that  the  goods  specified  in  the  . 
first  receipt  were  delivered  at  Bochester,  and  received  into  the 
ears,  and  arrived  in  Boston  seasonably  on  Saturday,  the  second 
of  November,  and  were  then  taken  from  the  cars  and  placed  in 
the  depot  or  warehouse  of  the  defendants;  that  no  special  notice 
of  their  arrival  was  given  to  the  plaintifis  or  their  agent;  but 
that  the  fact  was  known  to  Ames,  a  truckman,  who  was  their 
authorized  agent,  employed  to  receive  and  remove  the  goods, 
that  they  were  ready  for  delivery  at  least  as  early  as  Monday 
morning,  the  fourth  of  November,  and  that  he  might  then  have 
received  them. 

The  goods  specified  in  flie  other  receipt  wece  f oirwazded  to 
Boston  on  Monday,  the  fourth  of  November;  the  cars  arrived 
late;  Ames,  the  truckman,  knew  from  inspection  of  the  way-bill 
that  the  goods  were  on  the  train,  and  waited  for  them  some 
time,  but  could  not  conveniently  receive  them  that  afternoon  in 
eeason  to  deliver  them  at  the  places  to  which  they  were  directed, 
and  for  that  reason  did  not  take  them;  in  the  course  of  the 
afternoon  they  were  taken  from  the  cars  and  placed  on  the  plat- 
form within  the  depot;  at  the  usual  time  at  that  season  of  the 
year  the  doors  were  closed.  In  the  course  of  the  night  the 
depot  accidentally  took  fire  and  was  burned  down,  and  the 
goods  were  destroyed.  The  fire  was  not  caused  by  lightning; 
nor  was  it  attributable  to  any  default,  negligence,  or  want  of 
due  care  on  the  part  of  the  railroad  corporation,  or  their  agents 
or  servants. 

We  understand  the  merchandise  depot  to  be  a  warehouse, 
suitably  inclosed  and  secured  against  the  weather,  thieves,  and 
other  like  ordinary  dangers,  with  suitable  persons  to  attend  it, 
with  doors  to  be  dosed  and  locked  during  the  night,  like  other 
warehouses  used  for  the  storage  of  merchandise;  that  it  is  fur- 
nished with  tracks  on  which  the  loaded  cars  run  directly  into 
the  depot  to  be  unloaded;  that  there  are  platforms  on  the  sides 
of  the  track  on  which  the  goods  are  first  placed;  that  if  not 
immediately  called  for  and  taken  by  the  consignees,  they  are 
•eparated  according  to  their  marks  and  directions,  and  placed 
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by  themselTeB  iu  suitable  situations  within  the  depot,  there  to 
remain  a  reasonable  and  conyenient  time,  without  additional 
charge,  nntil  called  for  by  parties  entitied  to  receive  them. 

The  question  is,  whether  under  these  droumstances  the  de- 
fendants axe  tiaUe.  That  railroad  companies  are  authorized  by 
law  to  make  roads  as  public  highways,  to  lay  down  tracks,  place 
cars  upon  them,  and  carry  goods  for  hire,  are  circumstanoea 
which  bring  them  within  all  the  rules  of  the  common  law,  and 
makt5  them  eminentiy  common  carriers.  Their  iron  roads^ 
though  built,  in  the  first  instance,  by  indiyidual  capital,  are  yet 
regarded  as  public  roads,  required  by  common  convenience  and 
necessity,  and  their  allowance  by  public  authority  can  be  only 
justified  on  that  ground.  The  general  principle  has  been  uni- 
formly so  decided  in  England  and  in  this  country;  and  the  point 
is  to  ascertain  the  precise  limits  of  their  liability.  This  was 
done  to  a  certain  extent  in  this  court  in  a  recent  case,  with 
which,  as  far  as  it  goes,  we  are  entirely  satisfied:  Thomas  v. 
Bo9Um  A  Pfwidence  B.  B.,  10  Met.  472. 

Being  liable  as  common  carriers,  the  rule  of  the  common  law 
attaches  to  them,  that  they  are  liable  for  losses  occurring  from 
any  accident  which  may  befall  the  goods  during  the  transit,  ex« 
oept  those  arising  from  the  act  of  God  or  a  public  enemy.  It 
is  not  necessary  now  to  inquire  into  the  weight  of  those  consid- 
erations of  reason  and  policy  on  which  the  rule  is  founded;  nor 
to  consider  what  casually  may  be  held  to  result  from  an  act  of 
God  or  a  public  enemy;  because  the  present  case  does  not  turn 
on  any  such  distinction.  It  is  sufficient,  therefore,  to  state  and 
affirm  the  general  rule.  In  the  present  case,  the  loss  resulted 
from  a  fire,  of  which  there  is  no  groxmd  to  suggest  that  it  was 
an  act  of  God;  and  it  is  equally  dear  that  it  did  not  result  from 
any  default  or  n^ligence  on  the  part  of  the  company,  though 
the  goods  remained  in  their  custody.  If  at  the  time  of  the 
loss  they  were  liable  as  common  carriers,  th^  must  abide  by 
the  loss;  because,  as  common  carriers,  they  were  boxmd  as  in- 
surers to  take  the  risk  of  fire  not  caused  by  the  act  of  God,  and 
in  such  case  no  question  of  default  or  negligence  can  arise. 
Proof  that  it  was  from  a  cause  for  which  they,  neither  by  them- 
selves nor  their  servants,  were  in  any  degree  chargeable  could 
amount  to  no  defense,  and  wotdd  therefore  be  inadmissible  in 
evidence.  If,  on  the  contrary,  the  transit  was  at  an  end,  if  the 
defendants  had  ceased  to  have  possession  of  the  goods  as  com- 
mon careers,  and  held  them  in  another  capacity  as  warehousemen, 
then  they  were  reqwiinUe  only  for  the  can  ud  diligMiee  wUek 
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the  law  attaches  ix>  that  relation;  and  this  does  not  extend  to  alo0i> 
by  an  accidental  fiie,  not  caused  by  the  default  or  negligence  of 
themselves,  or  of  servants^  agents^  or  others,  for  whom  thej  ars> 
responsible. 

The  question  then  is,  when  and  by  what  act  the  transit  of  the- 
goods  terminated.  It  was  contended  in  the  present  case  that^ 
in  the  absence  of  express  proof  of  contract  or  usage  to  the  con-- 
tmxy,  the  carrier  of  goods  by  land  is  bound  to  deliver  them  to 
flie  consignee,  and  that  his  obligation  as  carrier  does  not  cease 
tiU  such  delivery.  This  rule  applies,  and  may  very  properly 
apply,  to  the  case  of  goods  transported  by  wagons  and  other 
vehicles  traversing  the  common  highways  and  streets,  and  which 
therefore  can  deliver  the  goods  at  the  houses  of  the  respective 
consignees.  But  it  can  not  apply  to  railroads,  whose  line  of 
movement  and  point  of  termination  are  locally  fixed.  The  na» 
ture  of  the  transportation,  though  on  land,  is  much  more  liko 
that  by  sea,  in  this  respect,  that  from  the  very  nature  of  the- 
case  the  merchandise  can  only  be  transported  along  one  lino 
and  delivered  at  its  termination,  or  at  some  fixed  place  by  ita 
side,  at  some  intermediate  point.  The  rule  in  regard  to  ship» 
is  very  exactly  stated  in  the  opinion  of  Buller,  3.,  in  Hyde  v. 
n-eni  A  Meney  NavigaHon,  6  T.  B.  897:  '«A  ship  trading  fron^ 
one  port  to  another  has  not  the  means  of  carrying  the  goods  on 
land;  and  according  to  the  established  course  of  trade,  a  deliv- 
ery on  the  usual  wharf  is  such  a  delivery  as  will  discharge  the- 
carrier." 

Another  peculiarity  of  transportation  by  railroad  is,  that  the- 
car  can  not  leave  the  track  or  line  of  rails  on  which  it  moves;  a 
freight  train  moves  with  rapidity,  and  makes  very  frequent  jour- 
neys, and  a  loaded  car,  whilst  it  stands  on  the  track,  necesouily^ 
prevents  other  trains  from  passing  or  coming  to  the  same  place; 
of  course  it  is  essential  to  the  accommodation  and  convenienco 
of  all  persons  interested  that  a  loaded  car,  on  its  arrival  at  ita 
destination,  should  be  unloaded,  and  that  all  the  goods  carried 
on  it,  to  whomsoever  they  may  belong  or  whatever  may  be  their 
destination,  should  be  discharged  as  soon  and  as  rapidly  as  it  can 
be  done  with  safety.  The  car  may  then  pass  on  to  give  place 
to  othera,  to  be  discharged  in  like  xmumer.  From  this  necessary 
condition  of  the  business,  and  from  the  practice  of  these  trans*^ 
portation  companies  to  have  platforms  on  which  to  place  goods 
from  the  cara,  in  the  firat  instance,  and  warehouse  accommoda- 
tion by  which  th^  may  be  securely  stored,  the  goods  of  each 
consignment  by  themselveB,  in  aoeessiMe  plaesa,  ready  to  be 
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deliveredy  the  court  aie  of  the  opinion  that  the  duij  assumed 
by  the  ndboad  coxpozation  is — and  this,  being  known  to  owners 
of  goods  forwarded,  must,  in  the  absence  of  proof  to  the  con- 
trary, be  presumed  to  be  assented  to  by  them  so  as  to  consti- 
tute the  implied  contract  between  them — that  they  will  carry  the 
goods  safely  to  the  place  of  destination,  and  there  discharge 
them  on  the  platform,  and  then  and  there  deliver  them  to  the 
consignee  or  party  entitled  to  receive  them,  if  he  is  there  ready 
to  take  them  forthwith;  or  if  the  consignee  is  not  there  ready 
to  take  them,  then  to  place  them  securely  and  keep  them  safely 
a  reasonable  time,  ready  to  be  delivered  when  called  for.  This, 
it  appears  to  us,  is  the  spirit  and  legal  effect  of  the  public  duly 
of  the  carriers,  and  of  the  contract  between  the  parties  when 
not  altered  or  modified  by  special  agreement,  the  effect  and  oper- 
ation of  which  need  not  here  be  considered. 

This  we  consider  to  be  one  entire  contract  for  hire;  and 
although  there  is  no  separate  charge  for  storage,  yet  the  freight 
to  be  paid,  fixed  by  the  company  as  a  compensation  for  the  whole 
service,  is  paid  as  well  for  the  temporary  storage  as  for  the  car- 
riage. This  renders  both  the  services^  as  well  the  absolute  un- 
dertaking for  the  carriage  as  the  contingent  undertaking  for  the 
storage,  to  be  services  undertaken  to  be  done  for  hire  and  re- 
ward. From  this  view  of  the  duty  and  implied  contract  of  the 
carriers  by  railroad,  we  think  there  result  two  distinct  liabilities: 
first,  that  of  common  carriers,  and  afterwards  that  of  keepers 
for  hire,  or  warehouse  keepers;  the  obligations  of  each  of  which 
are  regulated  by  law. 

We  may  then  say,  in  the  case  of  goods  transported  by  rail- 
road, either  that  it  is  not  the  duty  of  the  company  as  common 
carriers,  to  deliver  the  goods  to  tiie  consignee,  which  is  more 
strictty  conformable  to  the  truth  of  the  fact;  or,  in  analogy  to 
the  old  rule,  that  delivery  is  necessary,  it  may  be  said  that  de- 
livery by  themselves  as  common  carriers,  to  themselves  as  keep- 
ers for  hire,  conformably  to  the  agreement  of  both  parties,  is  a 
delivery  which  discharges  their  responsibilily  as  common  car- 
riers. If  they  are  chargeable  after  the  goods  have  been  landed 
and  stored,  the  liability  is  one  of  a  very  different  character,  one 
which  binds  them  only  to  stand  to  losses  occasioned  by  their 
fault  or  negligence.  Indeed,  the  same  doctrine  is  distinctiy  laid 
down  in  ThomoB  v.  Boston  S  Providence  B.  ^.,  10  Met.  472, 
with  the  same  limitation.  The  point  that  the  same  company, 
under  one  and  the  same  contract,  may  be  subject  to  distinct 
dutieSf  for  a  failure  in  which  th^  may  be  liable  to  difEsrent  de- 
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grees  of  responsibiliiy,  "will  result  from  a  compariBon  of  the 
two  cases  of  Oarnde  v.  I^reni  S  Mersey  Navigation,  4  T.  B.  581; 
and  Hyde  ▼.  Ik'ent  A  Meney  KamgaHon,  5  Id.  389.  See  also 
Van  Sanivocrd  y.  8L  John,  6  Hill,  167;  ISsJSenry  y.  PhfUadd- 
phia,  WUmingion  A  BaUxmore  B.  B.,4:  Harr.  (Bel.)  448. 

The  company,  hating  reoeiyed  an  adequate  compensation  for 
the  entire  service,  if  thej  store  the  goods,  are  paid  for  that 
sernce;  they  are  depositaries  for  hire,  and  of  coarse  responsible 
for  the  security  and  fitness  of  the  place  and  all  precautiona 
necessary  to  the  safety  of  the  goods,  and  for  ordinary,  care  and 
attention  of  their  servants  and  agents,  in  keeping  and  deUver- 
ing  them  when  called  for.  This  enforces  the  liability'of  com- 
mon carriers,  to  the  extent  to  which  it  has  been  uniformly 
carried  by  the  common  law,  so  far  as  the  reason  and  principle 
of  the  rale  render  it  fit  and  applicable,  that  is,  during  the 
transit;  and  affords  a  reasonable  security  to  the  owner  of  goods 
for  their  safety,  until  actually  taken  into  his  own  custody. 

The  principle  thus  adopted  is  not  new;  many  cases  might 
be  cited:  one  or  two  will  be  sufficient.  "Where  a  consignee  of 
goods,  sent  by  a  common  carrier  to  London,  had  no  warehouse  of 
bis  own,  but  was  accustomed  to  leave  the  goods  in  the  wagon- 
office  or  warehouse  of  the  common  carrier,  it  was  held  that  the 
transit  was  at  an  end  when  the  goods  were  received  and  placed 
in  the  warehouse:  Bcwe  y.  Pickford,  8  Taunt.  88.  Though  this 
was  a  case  of  stoppage  in  iraneihi,  it  decides  the  principle. 
But  another  case  in  the  same  yolume  is  more  in  point:  In 
re  Webb,  Id.  448.  Common  carriers  agreed  to  cany  wool  from 
London  to  Frome  under  a  stipulation  tiiat  when  ihe  consignees 
had  not  room  in  their  own  store  to  receive  it,  the  carriers,  with- 
out additional  charge,  would  retain  it  in  their  own  warehouse 
until  the  consignor  was  ready  to  receive  it.  Wool  thus  car- 
ried, and  placed  in  the  carriers'  warehouse,  was  destroyed  by  an 
accidental  fire;  it  was  held  that  the  carriers  were  not  liable. 
The  court  say  that  this  was  a  loss  which  would  fall  on  them  as 
carriers,  if  they  were  acting  in  that  character,  but  would  not 
fall  on  them  as  warehousemen. 

This  view  of  the  law,  applicable  to  railroad  companies,  as 
common  carriers  of  merchandise,  affords  a  plain,  precise,  and 
practical  rule  of  duty,  of  eacfy  application,  well  adapted  to  the 
security  of  all  persons  interested;  it  determines  that  they  are 
responsible  as  common  carriers  until  the  goods  are  removed 
from  the  cars  and  placed  on  the  platform;  that  if,  on  account 
of  their  arrival  in  the  night,  or  at  any  other  time  when,  liy  the 
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usage  and  oourse  of  boaiiieeBy  the  doors  of  the  merohandiae 
-depot  or  warehouse  are  dosed*  or  for  any  other  cause,  they  can 
not  then  be  deliyered;  or  if,  for  any  reason,  the  consignee  is  not 
there  reoly  to  receive  them — ^it  is  the  iuty  of  the  company  to 
store  them  and  presenre  them  safely,  under  the  charge  of  com- 
petent and  careful  servants,  ready  to  be  deliyered,  and  actually 
•delirer  them  when  duly  called  for  1^  parties  authorized  and 
entitled  to  receive  them;  and  for  the  performance  of  these  duties 
«fter  the  goods  are  deUvered  from  the  cars  the  company  aie 
liable  as  warehousemen,  or  keepers  of  goods  for  hire. 

It  was  argued  in  the  present  case  that  the  nulroud  company 
<are  responsible  as  common  carriers  of  goods  until  they  have 
given  notice  to  consignees  of  the  arrival  of  goods.    The  court 
axe  strongly  indined  to  the  opinion  that  in  regard  to  the  tnuis- 
portation  of  goods  by  railroad,  as  the  business  is  generally  con- 
ducted in  this  country,  this  rule  does  not  apply.    The  imme* 
diate  and  safe  storage  of  the  goods  on  arrival,  in  warehouses 
provided  by  the  railroad  company,  and  without  additional  ex- 
pense, seems  to  be  a  substitute  better  adapted  to  the  conven- 
ience of  both  parties.   The  arrivals  of  goods  at  the  larger  places 
to  which  goods  are  thus  sent  are  so  numerous,  frequent,  and 
various  in  kind  that  it  would  be  nearly  impossible  to  send 
special  notice  to  each  consignee  of  each  parcel  of  goods  or  sin- 
gle article  forwarded  by  the  trains.    We  doubt  whether  this  is 
•conformable  to  usage;  but  perhaps  we  have  not  facts  enough 
disclosed  in  this  case  to  warrant  an  opinion  on  that  question. 
As  far  as  the  facts  on  this  point  do  appear,  it  would  seem  prob- 
able that  persons  frequently  forwarding  goods  have  'a  general 
agent,  who  is  permitted  to  inspect  the  way-bills,  ascertain  what 
goods  are  received  for  his  employers,  and  take  them  as  soon  as 
•convenient  after  their  arrival.    It  also  seems  to  be  the  practice 
for  persons  forwarding  goods  to  give  notice  by  letter,  and  in- 
close the  railroad  receipt,  in  the  nature  of  a  bill  of  lading,  to  a 
consignee  or  agent,  to  vram  him  to  be  ready  to  receive  them. 
From  the  two  specimens  of  the  form  of  receipt  given  by  these 
companies  produced  in  the  present  case,  we  should  doubt 
whether  the  name  of  any  consignee  or  agent  is  usually  specified 
in  the  receipt  and  on  the  way-bill.    The  course  seems  to  be  to 
specify  the  marks  and  numbers,  so  that  the  goods  may  be 
identified  by  inspection  and  comparison  with  the  way-bill.    If 
it  is  not  usual  to  specify  the  name  of  a  consignee  in  the  way-bill 
as  well  as  on  the  receipt,  it  would  be  impossible  for  the  cor- 
poration to  give  notice  of  the  arrival  of  each  article  and  parcel 
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of  goods.  In  ihe  two  receipts  produced  in  this  cms,  which  are 
printed  forma,  a  bLmk  is  left  for  the  name  of  a  oon8ignee»  but 
it  is  not  filled,  and  no  consignee  in  either  case  is  nl^ned.  The 
l^gal  effect  of  snch  a  receipt  and  promise  to  deliver  no  donbt  is 
io  deliyer  to  the  consignor  or  his  order.  If  thi9  is  the  usual  or 
frequent  course,  it  is  manifest  that'  it  would  be  impossible  to 
4PTe  notice  to  any  consignee;  the  consignor  is  prima  facie  the 
piaty  io  reoeive,  and  he  has  all  the  notice  he  can  have.  Bat  we 
bare  thought  it  unnecessaxy  to  give  a  more  dedsive  opinion  on 
tuis  point,  for  the  reason,  already  apparent,  that  in  these  re- 
-ceipts  no  consignee  was  named;  and  for  another,  equally  con- 
-clnsiTe,  that  Ames,  the  plaintiffs*  anthorized  agent,  had  actual 
notice  of  the  airiyal  of  both  parcels  of  goods. 

In  applying  these  rules  to  the  present  case,  it  is  manifest  that 
ihe  defendants  are  not  liable  for  the  loss  of  the  goods.  Those 
which  were  forwarded  on  Saturday  arriyed  in  the  course  of  that 
•day,  lay  there  on  Sunday  and  Monday,  and  were  destroyed  in  the 
night  between  Monday  and  Tuesday.  But  the  length  of  time 
makes  no  difference.  The  goods  forwarded  on  Monday  were 
imladen  from  the  cars  and  placed  in  the  depot  before  the  fire. 
"Seyeral  circumstances  are  stated  in  the  case,  as  to  the  agent's 
<»lling  for  them,  waiting,  and  at  last  leaving  the  depot  before 
ihey  were  ready.  But  we  consider  them  all  immaterial.  The 
:«igument  strongly  urged  was,  that  the  responsibilily  of  common 
•offriers  remained  until  the  agent  of  the  consignee  had  an 
-opportuniiy  to  take  them  and  remove  them.  But  we  think  the 
role  is  otherwise.  It  is  stated,  as  a  circumstance,  that  the  train 
■arrived  that  day  at  a  later  hour  than  usual.  This  we  think  im- 
material; the  corporation  do  not  stipulate  that  the  goods  shall 
•arrive  at  any  particular  time.  Further,  from  the  very  necessity 
of  the  cib9e  and  the  exigencies  of  the  railroad,  the  corporation 
must  often  avail  themselves  of  the  night,  when  the  road  is  less 
•occupied  for  passenger  cars;  so  that  goods  may  arrive  and  be 
unladen  at  an  unsuitable  hour  in  the  night  to  have  the  depot 
^pen  for  the  delivery  of  the  goods.  We  think,  therefore,  that 
it  would  be  alike  contrary  to  tiie  contract  of  the  parties  and  the 
nature  of  the  carrien'  duiy  to  hold  that  they  shall  be  respon- 
-sible  as  common  carriers,  until  the  owner  has  practically  an  op- 
portuniiy  to  come  with  his  wagon  and  take  the  goods;  and  it 
would  greatly  mar  the  simplicity  and  efficacy  of  the  rule  that 
-delivery  from  the  cars  into  the  depot  terminates  the  transit.  If, 
therefore,  for  any  cause  the  consignee  is  not  at  the  place  to  re- 
^ve  his  goods  from  the  oar  as  unladen^  and  in  consequence 
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of  this  thej  axe  placed  in  the  depot,  the  transit  ceases.  In 
poiQt  of  fact,  the  agent  might  ha^e  received  the  second  parcel 
of  goods  in  the  course  of  the  afternoon  on  Monday,  bnt  not 
early  enough  to  be  carried  to  the  warehouses  at  which  he  war- 
to  deliyer  them;  that  is,  not  early  enough  to  suit  his  couTcn- 
lence.  But  for  the  reasons  stated,  we  have  thought  this  ciz^ 
cumstance  immaterial,  and  do  not  place  our  decision  for  the  de-^ 
fendants,  in  regard  to  this  second  parcel,  on  that  ground. 
Judgment  for  the  defendants. 


Common  Gabrikbs  ake  Insuhebs  of  Goods  AOAnvBT  All  but  Acn  or 

€k>D  AKD    PUBLIO  EnXMT,   IV    AbSENCS  OF    AVY  QUALIFIOATION  OF   THEIB. 

LlABiUTV:  CoU  V.  McMechen,  5  Am.  Deo.  200;   WUliama  v.  OnuU^  7  Id.  285;. 
Smyrl  v.  Niolon,  23  Id.  146;  Jone$  v.  Pitcher,  24  Id.  716;  Daggett  v.  Sham, 
25  Id.  439;  RoherUon  v.  Kennedy,  26  Id.  466;  ISimey  v.  WUaon,  27  Id.  615; 
Parsoiu  V.  Ilardy,  28  Id.  621;  Bechman  v.  Shouee,  Id.  653;  Parker  v.  Flagg, 
45  III.  101;  Friend  V,  Woods,  52  Id.  119;  Leonard  v.  Uendriekwn,  55  Id.  587^ 
Jilorrimm  v.  Daw,  57  Id.  695,  and  note  701. 

How  Common  Cabbibr's  Liability  as  Insubeb  mat  bb  Modifibd}. 
Note  to  Farmers'  d:  Mechanies*  Bank  v.  Champlain  T.  Co.,  42  Am.  Dec.  498^ 
Swindler  v.  UiUiard,  45  Id.  732;  Fish  v.  Chapman,  46  Id.  393;  note  to  Obv- 
emor  v.  Withers,  50  Id.  99;  Camden  etc,  B.  R.  Co,  v.  BaJLda^f,  55  Id.  481^ 
and  notes  to  same;  Farmerif  ^  Mechanics*  Bank  y.  ChampUnn  T,  Co,,  56  Id^ 
68,  and  notes  thereto. 

What  Constitotbs  Good  Dbuvbbt  bt  Common  Cabbibb:  Ostranderr^ 
Brown,  8  Am.  Dec.  211,  and  comprehensive  note  to  same  214;  Pcukardr, 
Oetman,  16  Id.  475;  Kohn  v.  Packard,  23  Id.  453;  Gibson  v.  Culver,  31  Id. 
297;  IliU  V.  Humphreys,  39  Id.  117;  Fisk  v.  Newton,  43  Id.  649,  and  note  Uy 
same,  showing  what  is  sufficient  to  discharge  him  from  further  liability,  650;^ 
Farmers'  <&  Jlecficuiics*  Bank  v.  Champlain  T.  Co.,  42  Id.  491,  and  eztensive^ 
note  on  the  liability  of  common  carriers,  and  limitation  and  termination, 
thereof,  496;  Adams  v.  Blankenstein,  56  Id.  350. 

Wno  IS  Common  Cabbibb:  Note  to  Bechman  v.  Shouee,  28  Am.  Dec  657; 
exhaostive  note  to  ChevaUier  v.  Siraham,  47  Id.  648,  showing  who  is  liable  as^ 
snch;  note  to  Oovemor  v.  Withers,  50  Id.  99. 

Liability  of  Cabbibb  fob  Loss  by  Fibb:  Hunt  r,  Morris,  12  Am.  Deo. 
«89. 

Cabbieb's  Bbspoksibility  Ceases  whbn  Tbansit  of  Goods  is  Endxd^ 
AND  Deuveby  is  Completed  ob  Waived  by  Owneb:  Stone  v.  Waitt,  52* 
Am.  Dec.  621. 

Warehousemen,  and  Liability  thbbbof:  See  comprehensive  note  to- 
Schmidt  T.  Blood,  24  Am.  Dec  145;  Cox  v.  O* Riley,  58  Id.  633,  and  note^ 
CAofe  V.  Waslibum,  59  Id.  623,  and  note.  The  cases  show  that  they  are  held 
only  to  ordinary  care  and  diligence 

Fob  Cases  Enumerated  where  Person  may  Bec»me  Liable  as  Db- 
rosTTARY,  see  Smith  v.  Nasliua  <Cr  Lowell  Railroad,  59  Am.  Dec.  364. 

Railboad  Corporation  Ceases  to  be  Common  Carrier,  and  becomes- 
a  warehouseman  as  matter  of  law,  when  it  has  completed  the  duty  of 
portation  and  assumed  the  position  of  warehooaeman  as  matter  of  f aol^ 
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ftooording  to  the  nnges  and  neoearitiM  of  the  bnaneBS  in  which  it  is  engaged; 
Hiee  ▼.  ffart,  118  Masa.  201.  The  same  principle  will  be  found  faliy  estab- 
lished by  the  following  caaea.  They  also  afford  acme  excellent  illoatrationa 
of  what  acta  amount  to  each  a  delivery  aa  will  exonerate  the  carrier  for  bis 
liability  aa  each:  liice  y.  Hart,  tupra;  Dmny  v.  New  York  Central  H.  If.  Co., 
13  Gray,  481;  SeatwM  v.  Wettem  R,  R,  Co.,  16  Id.  132;  FUchburg  R.  R.  Co, 
V.  Ooffe,  12  Id.  398;  Mannar  t.  New  England  Mutual  Marine  Inn.  Co.,  Id. 
G20;  FUchbwrg  ds  Weetem  R.  R,  Co.  ▼.  IJanna,  6  Id.  539;  Stevens  r.  BoaUm  S 
Maim  R.  R.,  I  Id.  277;  JwUan  r.  Wettem  R.  R.  Cor/ToruUion,  4  Allen,  523; 
Hail  V.  Boston  <&  Woreetter  R.  R.  Oorporalion,  14  Id.  439;  Barron  v.  EULredge^ 
100  Masa.  455;  Jenkim  v.  Baoon,  111  Id.  373;  Miller  v.  Mawjidd.  112  Id. 
200;  Btmoe  ▼.  N.  T.  BoUonS  Providence  R.  R.  Co.,  113  Id.  521.  The  prin- 
oipal  eaae  ia  cited  in  each  of  the  above  caaea. 


BuLLABD  V.  Randall. 

[1  OaAT.  906.] 

0BaiT  ov  BaHX,  iob  Fixkd  Sum  payable  out  of  the  dzawer'a  geneial  de- 
posit, being  a  large  anm  atanding  to  hia  credit*  la  not  operatiTe  aa  an 
aasignment  of  the  amn  named  in  the  draft,  ontil  it  ia  preeented  at  the 
bank  and  payment  demanded,  although  verbally  accepted  by  the  caahier 
when  abaent  from  the  bank. 

Chiok  is  Obdbb  to  Pat  Holdxr  Sum  of  Momst  at  the  bank  on  preaent- 
ment  of  the  check  and  demand  of  the  money. 

ICbbb  Kotigb  to  Bank  that  Chbok  has  bskh  Dbawv,  and  that  a  party 
holda  it,  doea  not  bind  the  bank,  nor  give  the  holder  precedence  over  an 
attachment  anbaeqnently  levied  before  presentment  of  the  check  for 
payment. 

Crbokb  abb  not  Patablb  nr  Obdbb  of  Pbiobtt  in  which  they  an  gi«en» 
but  in  the  order  of  their  presentation  for  payment. 

Tbobibb  prooess.    The  facts  are  stated  in  tbe  opinum' 

O.  F.  Hoar,  for  the  plaintiff. 

E.  B.  Stoddard,  for  the  trustees. 

By  Court,  Shaw,  0.  J.  The  question  before  ns  arises  on  the 
answer  of  the  Millbniy  Bank,  summoned  as  trustees  of  Ran- 
dall. They  admit  that  at  the  time  of  the  service  of  this  process 
upon  them  a  balance  of  money  deposited  was  credited  to  Ran- 
dall upon  their  books.  But  they  contend  that  by  force  of  the 
transaction  set  forth  in  their  answer,  three  hundred  dollars, 
part  of  said  balance,  had  been  legally  or  equitably  transferred 
to  Jonathan  Day,  and  that  they  were  responsible  to  him  for  it. 
From  the  facts  stated  in  their  answer,  it  appears  that  Day  had, 
previously  to  the  thirtieth  of  September,  1852,  commenced  a  suit 
against  Randall,  and  summoned  the  bank  as  trustees.  The 
banking  house  of  said  bank  ia  held  and  kept  at  Millbuiy,  and 
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their  general  busiiiess  is  done  there.  On  the  said  thirtieth 
of  September,  Daj*  Randall,  and  Famum,  cashier  of  the  bank, 
met  at  Worcester.  Randall  there  delivered  to  Day  a  check  on 
the  bank  for  three  hundred  dollars.  Day  handed  the  check  to 
Famum,  with  an  order  that,  when  the  dheck  should  be  paid 
from  Randall's  funds,  and  oaxiied  to  Day's  credit  on  the  books 
of  the  bank,  his  trustee  process  should  be  dischaiged.  On  the 
cashier's  arriYal  at  the  bank,  with  this  check  and  order,  after 
bank  hours,  he  was  informed  by  the  president,  Famsworth,  that 
this  trustee  process  had  been  served  on  him,  as  an  officer  of  the 
bank,  during  the  cashier's  absence,  with  some  others,  but  none 
earlier  than  the  present  plaintiff's.  It  further  appears  that  on 
the  next  morning,  October  1st,  as  soon  as  the  bank  opened,  the 
cashier  charged  the  check  to  the  deposit  account  of  Randall, 
and  earned  the  same  amount  to  the  credit  of  Day. 

The  only  question  presented  to  us  upon  the  answer  is 
whether  Day's  check  or  Bullard's  attachment  had  the'prior  legal 
claim  to  this  fund,  to  the  extent  of  said  three  hundred  dollars. 
The  court  of  common  pleas  decided  in  favor  of  Day,  and  from 
this  decision  the  plaintiff  appealed.  There  is  no  doubt  that 
the  summons  left  with  the  president  was  a  good  service  on  the 
bank,  and  bound  them  from  that  time.  It  is  also  to  be  remem- 
bered that  the  facts  do  not  make  it  certain  whether  the  attach- 
ment at  Millbuzy  or  the  deliveiy  of  Randall's  check  in  &vor  of 
Day  to  the  cashier  at  Worcester  was  first  in  the  order  of  time. 
But  in  the  view  we  take  of  the  case,  this  question  is  inmiaterial. 

In  the  first  place,  the  court  are  of  opinion  that  the  transaction 
at  Worcester  was  not  an  assignment,  as  of  a  chose  in  action,  by 
Randall  to  Day,  of  a  part  of  the  debt  due  to  him  from  the  bank, 
creating  an  equitable  transfer.  It  was  a  draft  on  a  bank  at 
sight,  for  a  fixed  sum,  payable  out  of  a  general  deposit  of  the 
drawer,  being  a  laiger  sum  standing  to  his  credit  Such  an 
order  is  held  not  to  be  an  assignment:  Oibaon  v.  Cooker  20 
Pick.  15  [82  Am.  Dec.  194]. 

As  a  check  on  a  bank,  it  was  not  available  to  Day  until  it 
reached  the  bank,  which  was  after  the  service  of  the  plaintiff's 
process.  A  check  is  an  order  to  pay  the  holder  a  sum  of  money 
at  the  bank,  on  presentment  of  the  check  and  demand  of  the 
money:  no  previous  notice  is  necessary;  no  acceptance  is  re- 
quired or  expected;  it  has  no  days  of  grace.  It  is  payable  on 
presentment,  and  not  before.  iSexe  notice  to  the  bank  that  a 
party  holds  a  check,  without  presentment  and  demand,  will  not 
bind  the  bank;  and  if  there  be  funds  when  notice  is  thus  giveii» 
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withoat  preaentmeiit  for  payment  by  the  holder,  and  in  the 
mean  time  other  dhecks  of  the  same  drawer  are  preeented  and 
the  fond  paid  oat  upon  them,  the  bank  is  not  liaUe.  The 
eaahier  has  no  authoiitj  from  the  bank  to  pay  the  money  else- 
where. In  the  present  case  he  was  merely  the  agent  of  Day  to 
take  the  eheck  to  the  bank,  and  reoeiye  the  money  for  him,  and 
00  the  partiss  considered  it.  When  it  reached  the  bank  it  was 
to  be  charged  to  Bandall's  account,  and  credited  to  Day,  and 
then,  and  not  before,  it  was  to  be  deemed  paid.  Ohecks  are  not 
payable  in  the  order  of  priority  in  which  they  are  given,  but  in 
that  in  which  they  are  presented.  Had  other  checks  been  pre- 
sented at  the  bank  at  Millbury,  after  Day's  was  given  to  the 
cashier  at  Worcester,  before  the  dose  of  the  bank  hours  on  that 
day,  they  wonld  have  had  precedence  of  Day's,  though  in  the 
cashier's  pocket.  Nor  would  the  cashier's  assent  inure,  by  way  of 
acceptance  or  otherwise,  to  give  it  e£Eect,  so  as  to  give  it  a  pref- 
erence over  o^er  checks  presented  before  it  was  carried  to  the 
bank  and  entered;  and  we  see  no  reason  why  a  trustee  process, 
operating  by  hiw  to  bind  the  fund  la  another  form,  should  not 
have  the  same  e£Eect.  Were  it  the  practice  of  banks  to  accept 
checks,  and  thereby  bind  the  bank  to  their  payment,  it  would 
be  necessary  to  keep  a  separate  account  with  the  depositor,  in 
which  all  such  acceptances  should  be  charged;  such  acceptance 
being  as  effectual  a  reduction  of  the  deposit  as  actual  payment, 
Tnfklritig  the  bank,  from  the  time  of  such  acceptance,  a  debtor  to 
the  holder,  and  dischaiging  them  as  debtor  to  the  drawer;  oth- 
erwise a  bank  would  never  know  on  the  presentation  of  a  check 
whether  the  drawer  had  funds  to  pay  it  or  not.  But  if  it  must 
be  presented,  accepted,  and  charged  before  it  can  avail  the 
holder,  this  must  necessarily  be  done  at  the  bank,  and  the  verbal 
assent  of  the  cashier  elsewhere  could  not  avail  the  holder. 

The  court  are  therefore  of  opinion  that  the  sum  of  three  hun- 
dred dollars  credited  to  Day  ought  not  to  have  heext  so  credited 
and  deducted  from  the  sum  for  which  the  trustees  were  charge- 
able; and  to  this  extent  the  appeal  of  the  plaintiff  is  sustained. 

TsoMABf  J.,  did  not  sit  in  this  case. 


Cksok  OommsBBD  Bnx  ov  BxoKAiroB:  Onger  t.  ^rsMfroiy,  2  Am.  Deo. 
128;  8mUk  r.  Jtmu^  32  Id.  527;  TViyior  v.  ?Fitem,  46  Id.  leQp  sod  aofee;  aofee 
to  CkapmiBm  ▼.  fFMte,  67  Id.  464. 

Tm  wrrmv  WmoB  Chsck  8H0uu>  bx  PasssiiTSD  roa  PATmare:  Mo- 
hawk Bank  t.  Broderiek,  27  Am.  Deo.  192;  Smith  ▼.  /oiiet,  82  Id.  627;  Snker 
V.  Buri,  Id.  630;  Taf/lor  v.  WUtom^  46  Id.  180,  and  note;  note  to  ikster  v. 
Aifoa,  62  Id.  608;  Lemcaiia' Btmk  Y.Woodward.  B7  U.  91S. 


4S6  Ahqisr  v.  Taxtmton  Pafeb  Mfg.  Oo.         [DCani. 

PRBSBNTMSNT,  TO  WBOM  AWD   BOW  8B017LD    BS   MaDB:    Kote   tO    We9^n. 

T.  Oarrimm^  68  Am.  Dec  675. 

Effbot  of  Unaocbptkd  Cbbok  OB  Dbaft  as  Assigkmxmt:  Harru  ▼. 
Okarhy  61  Am.  Dec.  362,  and  note  thereto  363;  OhapmoH  v.  WkiU^  57  Id.  464; 
and  note  466.  But  parol  acceptance  of  bill  is  good:  Note  to  WdU  ▼.  Brig* 
ton,  62  Id.  760. 

Fob  Law  of  Dbfobits  in  Bank,  see  exhaostcve  noto  to  /n  lAe  MiMer  <^. 
tte  JWidUIn  Bcank^  19  Am.  Dec  418;  noto  to  Chapman  ▼.  WUte^  67  Id.  466. 

HoLDKB  of  Ubaoobptbd  Gbbok  ob  Dbait  gak  not  Sub  Dbawbb. 
CHBBBOF:  Noto  to  Ohapmcm  ▼.  WMte^  67  Am.  Dec.  466. 

Tbb  prikoipal  0A8B  IS  oiTBD  wrgwmdo  in  DoaMk  t.  TAird  NqAomX  Baaik^ 
13  Allen,  446,  where  the  conrt  dedde  that  a  check  drawn  upon  a  bank  for 
more  than  the  amount  of  the  drawer's  funds  on  deposit  creates  no  lien  upon 
and  gives  the  payee  no  right  to  the  actual  balance,  until  the  bank  has  agreed 
to  pay  it  j9ro  tanto;  snd  in  Carr  v.  NaUonal  Stemrity  Bcmk^  107  Mass.  46, 
where  it  was  held  that  the  promise  of  a  bank  to  one  of  Its  depositors  to  psy 
all  checks  which  he  may  draw,  does  not  make  it  liable  to  an  action  of  con- 
tract by  the  holder  of  a  check  afterwards  drawn  by  him  lor  part  of  the  amount 
deposited. 


Avonoi  V.  Taunton  Papeb  MANUFAoruEiNa  Go. 

£1  gbat.  en.] 

Mbaavbb  of  Damaoeb  nr  Suit  bt  Ownbb  of  Chattbl  which  he  has  oon- 
ditionally  soldy,and  for  which  he  has  been  partly  paid,  u  the  full  value  of 
such  chattol. 

Tobt  for  the  oonTendon  of  a  paper-maohine  which  plaintifr 
had  sold  to  one  Shepard  for  one  thousand  dollars,  payable  in 
monthly  installments  of  one  hundred  dollars  each,  the  machine 
to  become  Shepard's  projierfy  when  fully  paid  for.  He  paid  five 
hundred  dollars,  imd  mortgaged  the  machine  to  defendants,  who 
eonverted  it.  They  claimed  that  they  ought  to  be  allowed  in 
mitigation  of  damages  the  five  hundred  dollars  paid  by  Shepard. 
under  his  purchase.    The  trial  court  ruled  otherwise. 

2>.  Ibster,  for  the  defendants. 

O.  F.  HoaVy  for  the  plaintiff. 

By  Court,  Thomas,  J.  The  plaintiff  was  the  l^gal  owner  of 
the  paper-machine.  The  facts  show,  not  a  sale,  but  an  agree- 
ment for  a  sale,  upon  certain  conditions  precedent,  to  be  per- 
formed by  Shepard.  Those  conditions  had  not  been  performed 
at  the  time  of  the  conyersion  by  the  defendants.  The  property 
therefore  remained  in  the  plaintiff,  and  the  measure  of  damages 
is  indemniiy  to  the  plaintiff  as  the  owner  of  the  chattel,  that  is, 
the  value  of  the  property  taken  and  interest  from  the  time  of 
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the  oonyenion.    The  ruling  of  the  ooort  of  oommon  pleas  was 
clearly  right. 
Exceptions  overraled. 

Mbasubi  ov  DAMAata  nr  TBomu— Vor  a  kngiby  diMmarion  of  thii  ■qIv 
Jeet,  see  notM  to  Baitr  t.  Wheder^  24  Am.  Dae.  70;  Harktr  t.  DmunU  09 
Id.  678;  see  alto  Frtdgk^  t.  SwkMomd^  M  U.  124^  and  icImbom  in  note 


GOMMONWBAI/CH  V.  HaTNBS. 

P  Gbat,  is.] 

CamvAi*  Iotsmy  is  SuvnoDEineLT  Ghaboii)  ih  IvDionaaiT  loa  Igvataan 
BZPOSUBS  where  the  words  in  the  introdnotory  part  are  "  deviaiiig  and 
intending  the  morals  of  the  people  to  debaooh  and  oorrapt,"  followed  by 
the  allegation  that  the  defendant  did  the  act  "  nnlawfully,  sosndalonaly, 
and  wantonly,"  when  taken  in  connection  with  the  particular  acts 
chaiged. 

iKTOOniXNT  lOB  IlTDBOSRT  BXPOSUBB  NSXD  NOT  OOROLITDB,  *'  tO  the  OOm* 

men  nnisance  of  all  the  dtisans,"  etc. 

Ihdiotiiixt  for  indecent  exposure,  alleging  that  the  defendant, 
^*  devising  and  intending  the  morals  of  the  people  of  this  com- 
monwealth to  debauch  and  corrupt,"  at  a  certain  time  and  place, 
*'  in  a  public  building  there  situate,  in  presence  of  divers  citizens 
of  said  commonwealth  then  and  there  being,  and  within  sight 
and  Tiew  of  the  said  citizens  in  and  about  said  public  building 
then  and  there  passing  and  repassing,  unlawfully,  scandalously, 
and  wantonly  did  expose  to  the  view  of  said  persons  present 
and  so  passing  and  repassing  as  aforesaid  the  body  and  person 
of  him,  the  said  Horace  Haynes,  naked  and  uncoTcred,  for  the 
space  of  one  hour,  to  the  manifest  corruption  of  public  morals 
and  manners,  and  against  the  peace  of  said  commonwealth,  and 
the  form  of  the  statute  in  such  case  made  and  provided."  The 
defendant  pleaded  guilty,  and  moved  in  arrest  of  judgment:  1. 
Because  it  did  not  appear  with  what  intent  the  acts  set  forth  in 
the  indictment  were  committed;  2.  Because  it  was  not  alleged 
that  the  acts  were  committed  to  the  great  damage  and  common 
nuisance  of  aU  the  citizens  of  this  commonwealth,  etc.  The 
motion  was  overruled,  and  the  defendant  alleged  exceptions. 

J.  H,  Clifford^  attorney  general,  for  the  commonwealth. 

F.  F.  Heard,  lot  the  defendant. 

By  Court,  Dbwxt,  J.  This  indictment  sufficiently  charges  a 
triminal  intent.    The  words  in  the  introductory  part  of  it, 
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'*  deyiaing  and  intending  the  morals  of  the  people  to  debauch 
and  corrupt/'  followed  by  the  allegation  that  the  defendant  did 
the  act  "unlawfully,  scandalously,  and  wantonly/'  taken  in 
connection  with  the  particular  acts  charged,  sufficiently  show  a 
chaige  of  criminal  intent  and  purpose  in  the  indecent  exposure 
of  himself  in  yiew  of  the  people  passing  and  repassing. 

The  indictment  would  have  been  more  full,  and  more  in  con- 
formity with  the  precedents,  if  it  had  contained  a  second  allega- 
tion of  the  intent,  succeeding  the  narration  of  the  acts  done  by 
the  defendant;  but  this  would  have  been  but  a  repetition  of 
what  was  already  alleged.  That  the  material  criminal  intent 
may  be,  in  a  case  like  the  present,  thus  found  in  the  prefatoiy 
part  of  the  indictment,  seems  to  be  assumed  by  Ellenborough, 
O.  J.,  in  his  opinion  in  the  case  of  Bex  t.  PhilippSy  6  East,  473. 
The  case  of  MUler  y.  People^  6  Barb.  203,  is  to  the  same  effect 

The  further  ground  taken  for  arresting  the  judgment  is  that 
the  indictment  does  not  conclude,  "  to  the  common  nuisance 
of  all  the  citizens,"  etc.  The  form  of  the  present  indictment  in 
this  respect  is  supported  by  the  authoriiy  of  2  Oh.  Grim.  L.  41» 
and  Archb.  Crim.  PL,  5th  Am.  ed.,  666. 

Although  this  form  of  conclusion  has  be«i  questioned  in  the 
English  cases  cited  by  the  counsel  for  the  defendant,  we  are  of 
opinion  that  it  has  been  too  long  sanctioned  by  authoriiy  and 
practice  to  require  us  to  airoBt  the  Judgment  for  that  cause. 

Exceptions  overruled 

Thb  novciPAL  QMSBL  18  ciTBD  in  (kfMmimiDeaUk t.  BtiiffiiMBt  UGcay,  91, 
to  the  point  that  it  ia  not  iieoe«ary»  in  an  Indiotment  allf^ghig  mattan  that 
oonititate  a  common  nniwmoe,  to  oonolade  ad  tommmnt  wooiimewftwi,  al- 
though it  18  iitaal  to  do  ao;  and  in  PeopU  ▼.  •/odbon,  7  Mioh.  446^  it  ia  ra- 
femd  to  on  the  propoaition  that  where  pnUic  and  priyato  righta  ao  nearijF 
appraaoh  each  other,  individual  caaea  only  oan  aerve  to  illnateato  the  diaiino- 
UoBt  and  eaoh  caae  mnat  be  dedded  upon  ita  own  peoaliaiftiaa. 


PiPEB  t;.  FlBABSOK. 

[9  OmAT,  uo.] 

Maozbibatb  ov  Ihixbior  Court  Aotino  without  oa  or  Bic— ■  ov  Jv- 
BisDionoH  18  Liable  in  Damaoss  to  a  party  iojnred  thereby,  and  mm 
ahow  no  l^gal  joatification  under  any  judicial  reoord. 

OomanaEHT  ov  Wnn  ns  loa  Coktbmft  bt  Jubtici  in  Oaubi  ov  Whiob 
Hb  has  Ko  JuBiSDionoN  ia  nnanthoriaed  and  Toid,  and  rendera  him 
liable  in  damagea. 

Bboobd  Prima  Facib  Shows  Want  of  JuBiSDionoN  in  Justiob  for  the 
county  of  Middleaex,  where  it  acta  out  on  ita  face  an  offianae  committed 
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in  the  city  of  Lowell,  a  district  in  which  the  police  ooort  has  exclnaive 
Jurisdiction. 
BiooaD  OF  LffRRioB  CouBT  MUST  Show  tbat  HAOUfnATM  Aono  winmr 
Idum  am  JuxnoionoN,  In  order  to  »Tail  him  as  a  defense  to  an  ai* 
leged  trespass. 

ToBT  against  a  justioe  of  the  peace,  for  aaaaulty  batteiy,  and 
Mae  imprisonment.  The  defendant  answered  that  the  plaintiff 
was  imprisoned  in  due  process  of  law  for  a  contempt  of  court. 
Certified  copies  of  a  complaint  charging  one  Buss  with  an  un- 
lawf  nl  sale  of  intoxicating  liquors  in  the  city  of  Lowell»  a  war- 
rant issued  thereon  for  the  arrest  of  Buss,  a  mitttmits  issued  by 
the  defendant  for  the  commitment  of  the  plaintiff  to  jail  for 
refusing  to  testify  at  the  trial,  and  a  subsequent  judgment  of 
acquittal  of  Buss  by  the  defendant,  were  offered  in  evidence  by 
the  plaintiff  at  the  trial.  The  record  of  the  judgment  was  re- 
lied upon  by  the  defendant  for  his  justification;  but  it  was 
ruled  that  the  record  and  mUHmus  constituted  no  defense.  The 
defendant,  being  found  guilty,  alleged  exoeptions. 

• 

M.  O.  BlaiadeU,  for  the  plaintiff. 

B.  F.  BuOer,  for  the  defendant. 

By  Court,  Bioxlow,  J.  The  decision  of  this  case  depends  on 
the  familiar  and  well-settled  rule  concerning  the  liabilify  of 
courts  and  magistrates  exercising  an  inferior  and  limited  juris- 
diction for  acts  done  by  them,  or  by  their  authorify,  under  color 
of  l^gal  proceedings.  One  of  the  leading  purposes  of  every 
wise  flystem  of  law  is  to  secure  a  fearless  and  impartial  adminis- 
tration of  justice,  and  at  the  same  time  to  gmird  individuals 
against  a  wanton  and  oppressive  abuse  of  l^gal  authority.  To 
attain  this  end,  the  common  law  affords  to  all  inferior  tribunals 
and  magistrates  complete  protection  in  the  discharge  of  their 
official  functions,  so  long  as  they  act  within  the  scope  of  their 
jurisdiction,  however  false  and  erroneous  may  be  the  conclusions 
and  judgments  at  which  they  arrive.  But  on  the  other  hand,  if 
they  act  without  any  jurisdiction  over  the  subject-matter,  or  if, 
having  cognizance  of  a  cause,  they  are  guilty  of  an  excess  of 
jurisdiction,  they  are  liable  in  damages  to  the  party  iajured  by 
such  unauthorized  acts.  In  all  cases,  therefore,  where  the  cause 
of  action  against  a  judicial  officer,  exercising  only  a  special  and 
limited  authority,  is  founded  on  his  acts  done  <x)lore  officii,  the 
single  inquiry  is  whether  he  has  acted  without  any  jurisdiction 
over  the  subject-matter,  or  has  been  guilty  of  an  excess  of  juris- 
diction.   By  this  simple  test  his  legal  liability  will  at  once  be 
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detenmned:  1  Oh.  PL,  6ih  Am.  ed.,  90,  20&-218;  Beaurmny. 
ScoU,  3  Camp.  888;  Ackerley  y.  Parkin«m,  8  Man.  &  Sel.  425, 
428;  Borden  y.  FUch,  15  Johns.  121  [8  Am.  Deo.  225];  Bigelaw 
T.  Steams,  19  Id.  89  [10  Am.  Dec.  189];  AUen  y.  Gray,  11  Conn. 
95.  If  a  magistrate  acts  beyond  the  limits  of  his  joxisdiotion, 
his  proceedings  are  deemed  to  be  coram  nonjudice  and  yoid;  and 
if  he  attempts  to  enforce  any  process  founded  on  any  judgment* 
sentence,  or  conyiotion  in  such  case,  he  thereby  becomes  a  tres- 
passer: 1  Ch.  Fl.  210;  Bigelow  y.  Sieama,  9upra;  see  Clarbe  y. 
Hay,  2  Gray,  410  [post,  p.  470]. 

These  well-settled  principles  leaye  no  room  for  question  as  to 
the  liabilily  of  the  defendant  in  this  action.  As  a  justice  of  the 
peace  for  tiie  counly  of  Middlesex  he  had  no  jurisdiction  what- 
eyer  to  tiy  the  complaint  against  Buss.  It  was  for  an  offense 
committed  '*  within  the  district  of  Lowell/'  of  which  the  police 
court  of  the  city  of  Lowell  had  exdusiye  jurisdiction  by  statute 
of  1848,  chapter  881,  section  4,  and  which  the  justice  of  said 
court  was  legally  competent  to  tiy  and  determine:  Common- 
weaUh  y.  Emery,  11  Cush.  406.  The  defendant  therefore  acted 
wholly  without  legal  authority,  and  can  show  no  l^;al  justifica- 
tion under  any  judicial  record. 

It  was  urged  on  the  part  of  the  defendant  that  he  had  au- 
thority to  punish  the  plaintiff  for  contempt,  although  he  had  no 
jurisdiction  to  try  the  principal  case  before  him.  But  the  an- 
swer to  this  suggestion  is  obyious.  The  power  to  punish  for 
contempt  is  only  incidental  to  the  more  general  and  compre- 
hensiye  authority  conferred  on  a  magistrate,  1^  which  he  is 
empowered  to  exercise  important  judicial  functions.  It  is  to 
enable  him  to  try  and  determine  causes  without  molestation, 
and  protect  himself  from  indignity  and  insult,  that  the  law 
giyes  him  authority  to  punish  such  disorderly  conduct  as  may 
interrupt  judicial  proceedings  before  him  or  be  a  contempt  of 
his  authority  or  person:  B.  S«,  c.  85,  sec.  88.  But  it  is  only 
when  he  is  in  the  proper  exercise  of  his  judicial  functions  that 
this  power  can  be  exercised.  If  he  has  no  jurisdiction  of  a 
cause,  he  can  not  sit  as  a  magistrate  to  try  it,  and  is  entitled  to 
no  protection  while  acting  beyond  the  sphere  of  his  judicial 
power.  His  action  is  then  extrajudicial  and  yoid.  His  power 
and  authority  are  commensurate  only  with  his  jurisdiction.  If 
he  can  not  try  the  case,  he  can  not  exercise  a  power  which  is 
only  auxiliaxy  and  incidental.  There  can  be  no  contempt,  tech- 
nically speaking,  where  there  is  no  authority.  In  the  case  at 
bar,  the  defendant  had  no  more  power  to  entertain  jurisdiction 
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of  the  compbdnt  against  Busa  than  any  other  indiiidaal  in  the 
eommnnity.  Although  he  acted  through  miatake^  it  was  never- 
theless a  nsnzpation.  The  plaintiff,  therefore,  oonld  not  hare 
been  gnilty  of  contempt  toward  the  defendant  in  his  capaoiiy  as 
a  magistrate  while  tiying  a  cause  of  which  he  had  no  juxjsdiotion; 
and  the  commitment  therefor  was  unauthorized  and  void. 

It  was  suggested  by  the  counsel  for  the  defendant  that  there 
was  nothing  in  the  case  from  which  it  could  be  properly  in- 
ferred that  the  offense  with  which  Buss  was  charged  was  actually 
committed  in  the  dty  of  Lowell;  and  that  as  the  defendant,  by 
Tirtue  of  his  authority  as  a  justice  of  the  peace,  had  cognizance  of 
oibnses  committed  elsewhere  in  the  county  of  Middlesex  which 
he  might  weU  hear  and  determine  in  the  city  of  Lowell,  the 
presumption  was  that  he  was  acting  rightfully,  till  the  contmxy 
was  shown.  But  there  are  two  dedsiTe  answers  to  this  ar)p^- 
ment.  In  the  firsrt  place,  the  record  on  its  face  sets  out  an 
offense  committed  in  the  city  of  LoweU.  That  being  a  district 
set  apart  by  statute  in  which,  the  police  court  has  exdusiTe  juris- 
diction of  criminal  offenses  usually  cognizable  by  magistrates, 
and  the  offense  being  charged  as  haTing  been  committed  in  LoweU  9 
the  record  legally  imports  that  it  was  committed  there:  1  Stark. 
Orim.  PL,  2d  ed.,  62;  Bac.  Abr.,  tit  Indictment,  G,  4. 

But  in  the  next  place,  it  was  for  the  defendant  to  show  a 
complete  justification  for  the  alleged  trespass;  if  the  record  left 
it  doubtful  whether  he  had  jurisdiction  of  the  offense,  it  would 
not  awl  as  a  defense  to  the  action.  There  is  a  marked  distinc- 
tion in  this  respect  between  courts  of  general  jurisdiction  and 
inferior  tribunals  having  only  a  special  or  limited  jurisdiction. 
In  the  former  case,  the  presumption  of  law  is  that  they  had 
jurisdiction,  until  the  contmxy  is  shown;  but  with  regard  to 
inferior  courts  and  magistrates,  it  is  for  them,  when  ^Ut^ing 
any  right  or  exemption  under  their  proceedings,  to  show  afSrm- 
atively  that  they  acted  within  the  limits  of  their  jurisdiction: 
Peoeock  t.  Bell,  1  Saund.  74,  and  notes;  MiUs  t.  Hartin,  19 
Johns.  88, 84.  The  record  in  the  present  case  prima  facie  shows 
a  want  of  jurisdiction  in  the  defendant. 

Exceptions  orerruled. 

LiABiLrnr  of  Jvbxoial  OmosBS:  See  Barheloo  ▼.  StmdaU^  32  Am.  Deo. 
46;  Siome  ▼.  Orave9^  40  Id.  131,  and  prior  oeeee  in  notee  to  theee  dedmoMi 
FmU  V.  Oofdner,  48  Id.  652;  Borden  v.  State,  54  Id.  217;  BaiU^  v.  WIggku, 
60  Id.  650;  Clarke  t.  JToy,  poet^  p.  470.  llegifttrates  and  offioen,  etea 
when  ezeiciaing  a  special  and  limited  joriadiction,  are  exempted  from 
liability  for  their  judgments,  or  acta  done  in  pnrsnanoe  of  them,  if  they 
do  not  eseeed  their  authority,  although  the  oonolnriona  to  which  thqp 
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wriTS  ftre  bHae  and  erroneons:  Ma  ▼.  £fmi^  6  Gray,  ISO.  But  if  a  magia* 
irate  of  inferior  Jnriediotion  acte  beyond  the  limits  of  hit  anthority,  the  pro* 
oeedingi  are  coram  non  judioe  and  void:  Ltamed  v.  BaUeyt  111  Mass.  162;. 
■o  if  he  acts  without  jariadiotion  by  issuing  a  warrant  under  an  unoon- 
Btitntional  statute,  he  is  liable  in  damages  to  the  person  injured  thereby^ 
Kelly  ▼.  Bemi$,  4  Gray,  84;  and  nothing  can  be  presumed  in  favor  of  his  juris- 
diction, but  the  burden  is  upon  him  who  claims  any  right  under  the  proceed- 
ings to  show  affirmatively  that  the  court  or  magistrate  acted  within  the  limits 
of  his  authority:  BomUer  ▼.  Peek,  8  Id.  639.  In  Hendriek  t.  WkUienwre,  lOfr 
Mass.  28,  the  following  obsenration  is  made:  '*  In  Piper  ▼.  Peanon^  the  justice 
assumed  to  exercise  a  judicial  power,  when  in  fact  he  was  clothed  with  no- 
jndicial  authority  in  the  premises.  The  whole  proceeding  was  coram  turn 
iudice^  and  he  was  a  mero  trespasser.  Thero  is  a  broad  distinctian  between 
that  case  and  one  whero  the  magistrate  possesses  the  requisite  judicial  author- 
ity, but  in  the  exercise  of  that  authority  fiuls  to  securo  by  proper  proceedings' 
jurisdiction  of  the  person  of  the  defendant."  In  all  the  preceding  Massachu- 
setts cases  the  principal  case  was  cited.  In  McOlure  ▼.  HiU,  36  Ark.  272» 
the  principal  case  is  raferred  to,  among  others,  on  the  point  that  courts  of 
general  jurisdiotioii  aro  protected  against  dvil  suits  for  acts  done  in  their  juris- 
dictional capacities,  while  with  inferior  magistrates  the  protection  extenda 
only  to  acts  within  their  jurisdiction;  and  in  Cooley  on  Torts,  416,  the  follow- 
ing is  laid  down,  to  which  also  the  principal  case  is  cited:  "  Every  judicial 
officer,  whether  the  grade  be  high  or  low,  must  take  care  biBfon  acting  to 
inform  himself  whether  the  ciionmstsnces  justify  his  exereiae  of  the  judicial 
function.  A  judge  isnot  such  at  all  times  and  for  all  purposes;  when  lie  acts, 
he  must  be  clothed  with  jurisdiction;  and  acting  without  this,  he  is  bat  th» 
individual  falsely  assuming  an  authority  he  does  not  possess."  See  this  lan- 
gnage  quoted  and  the  principal  case  dted  in  Vanderpool  v.  8UUe^  34  Ark. 
176»  177;  and  see  also  the  principal  case  cited  In  Olarbe  r.  Jfiay,  jDOff,  p.  470^ 
as  fully  stating  the  rule  of  law,  and  the  authorities  in  its  support,  by  which 
magistrates  who  exceed  their  jurisdiction  are  held  responsible. 

PowsB  ov  CouBTS  TO  PuNiSH  TOR  CozmBMPT:  See  State  v.  Woo^n^  42* 
Am.  Dec  161;  Neel  t.  State,  50  Id.  209;  Ex  parte  Adame,  69  Id.  234,  and 
notes  to  these  cases.  If  a  court  has  no  jurisdiction  over  the  subject-matter^ 
Its  subsequent  action  In  punishing  for  contempt  Is  extrajudicial  and  void: 
WaUon  T.  Develmg,  61  HL  206,  dtug  the  principal  case.  The  principal  cas» 
is  also  cited  in  WkUeomb'e  Case,  120  Mass.  121,  to  the  point  that  theauthori^ 
of  justices  of  the  peace  to  punish  for  contempts,  at  least  so  far  as  u  indispen- 
sable to  the  orderiy  conducting  of  their  business,  and  especially  in  the  case  of 
the  refusal  of  witnesses,  after  due  summons  and  payment  of  their  fees,  to- 
appear  and  testify  before  them,  has  been  generally  admitted  and  regulated 
by  statute  in  Massachusetts  from  the  earliest  time;  and  in  Emery  v.  Hapgood, 
7  Gray,  57»  as  fully  settling  the  want  of  jurisdiction  of  a  justice  of  the  peace- 
of  the  county  of  Middlesex  to  try  and  determine  a  complaint  for  an  alleged 
violation.  In  Lowell,  of  the  law  respecting  the  sale  of  Intoxicating  liquors,  and 
the  invalidity  of  the  commitment  of  a  defendant  for  oontempt  committed 
after  his  conviction,  and  when  the  justice  was  about  proceeding  to  try  the- 
party  on  another  complaint  for  a  like  offense. 

NoTHuro  18  Pbisuicxd  nr  Favob  ov  JmtisDionoH  ov  Inibbiob  Coubtb. 
The  jurisdiction  must  be  affirmatively  shown:  Ceue  v.  WooUey,  82  Am.  Dec 
64;  ^^ooiit  V.  Burdkk,  87  Id.  299;  Lowry  v.  Enom,  89  Id.  666;  Lewy  v. 
flftumwHS  42  Id.  690;  Oay  r.  Lhyd,  46  Id.  ^Bd;  Pofoia*  v.  OaKey,  47  Id.  41|. 
Bpear  v.  Carter,  48  Id.  688;  Kemuy  v.    Orter,  64  Id.  439;  BeynMe  v. 
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SUmtHmry,  65  Id.  400;  Tmeher  v.  Haanri$,  58  Id.  488;  note  to  ^Ou  t.  Slew- 
artf  27  Id.  144.  It  b  otherwiie  with  coarta  of  general  ]  jriadictlon:  Lowrf 
T.  Erwin^  30  Id.  566;  Adtmi  Ltiaet  t.  J^friu^  40  Id.  477;  FiAmtr  v.  Ook- 
Up.  47  Id.  41;  Kamqf  ▼.  Grtar,  64  Id.  430;  BepmoUU  v.  8tan$bury,  55  Id. 
460. 

MncxLiAinoini  Orations  ov  thb  Pbinoifal  CAas.— The  principal  ease 
is  referred  to  in  Htuh  ▼.  Sharmanf  2  Allen,  508,  on  the  propoaition  that  it  can 
not  be  held  that  a  jnatioe  had  no  interest  in  a  case  which  he  tried,  in  which 
a  person  was  chax^ged  with  keeping  an  unregistered  dog  in  the  town  in 
which  the  jnstice  li^ed,  merely  because  it  might  happen  that  the  forfeiture 
provided  in  such  oases  would  be  appropriated  towards  the  payment  of  the 
losses  of  indiYiduals  for  which  the  town  as  a  town  might  be  liable;  it  might 
happen  otherwise.  The  principal  case  and  Clarke  v.  May,  post,  p.  470,  are 
cited  in  Dynet  t.  Hoover,  20  How.  81,  to  the  point  that  where  a  court  has  no 
jurisdiction  over  the  subject-matter,  or  having  such  jurisdiction  is  bound  to 
adopt  certain  rules  in  its  proceedings,  from  which  it  deviates,  whereby 
the  prooeedings  are  rendered  coram  non  jadiee,  an  officer  executing  the  pro- 
cess is  liable;  and  in  Chaee  v.  InffalU,  07  Mass.  520,  it  is  held  that  an  officer 
can  not  be  affected  by  the  existence  of  any  fact  which  deprives  the  court  or 
magistrate  of  jurisdiction  in  that  particular  case,  provided  the  defect  be  not 
disclosed  by  the  precept  itself*  nor  known  to  the  officer;  distinguishing  the 
principal  case  in  that  in  it  the  officer  was  held  liable  because  Ids  warrant  did 
not  show  affirmatively  an  apparent  jurisdiction,  there  being  none  in  fact,  and 
the  burden  being  upon  him  to  establish  his  justification;  but  qmare  whether 
it  was  not  CMb  v.  May^  pod^  p.  470,  instead  of  the  prinelpal  case  that  tho 
court  hen  had  in  mind. 


BixBT  V.  Bbundiob. 

[S  Ctauv.  139.] 

Bjk»bi>  ov  Tmoaoonoa  avd  Aoquiteal  Aviobds  Ko  Bumaaan  Baiu 
90  SuKAnr  Aonov  fob  Mauoioub  PnosiouTXoir,  where  the  proceed* 
ings  were  befofo  a  magistrate  who  had  no  jurisdiotion  of  the  oflbnse 

ToBS  for  malidonB  prosecQiion.  The  plaintiff,  at  the  trial, 
CO  pxove  the  proseoation  and  acquittal,  offered  in  evidence 
certified  copies  of  a  complaint,  warrant,  and  judgment  of 
acquittal,  in  a  prosecution  against  him  before  a  justioe  of  the 
peace,  who  was  admitted  to  have  no  jurisdiction  of  the  offense. 
The  defendant  objected  to  the  eyidence,  and  it  was  ruled  that 
the  plaintiff  could  not  maintain  the  action  upon  the  state  of 
facts  presented.  A  verdict  was  returned  for  the  defendant,  and 
the  plaintiff  alleged  exceptions  to  the  ruling. 

No  counsel  appeared  for  the  plaintiff. 

B.  F.  BuUer,  for  the  defendant. 

By  Court,  Mbbbkx,  J.  The  ruling  excepted  to  was  unob* 
iectionable.    As  the  magistrate  had  no  jurisdiction  of  the  of* 
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f ense  of  which  the  plM«fciff  uras  aooiuaed  in  the  oomphunt,  the 
proceedings  before  him  were  of  no  l^gal  force  or  Tiilidiiy;  and 
they  therefore  a£Ebrd  no  enfficient  basiB  to  snetain  an  action  for 
malidons  prosecution. 
Exceptions  overroled. 

Acnov,  wmcrmut  Lns  lOB  MAUCions  FBosaounoH  bdobb  Ooubs 
HATnro  No  JuBiSDionoH.— Aetions  on  the  caae  for  nudidoiis  proaecntioiiB  in 
ooorti  without  jnriBdiotion  were  held  mietAinable  in  8Ume  ▼.  Stevens^  30  Am. 
Dec.  611;  Morris  ▼.  8coU,  84  Id.  236;  bat  the  principal  case  has  beendted  to 
the  point  that  rach  an  action  can  not  be  maintained  where  the  proceedings 
complained  of  were  had  in  a  conrt  haTing  no  jarisdiotion  of  the  eabject-mstter 
of  the  salt:  Painter  r,  Ives^  4  Neb.  127;  therefore  a  declaration  is  not  good 
when  it  ayers  the  institntion  of  a  rait  in  a  court  without  jurisdiction:  WhU- 
ing  T.  Johnson^  6  Gray,  247;  but  while  there  may  be  good  ground  for  holding 
that  when  a  justice  has  no  jurisdiction  of  the  subject-matter,  or  a  total  want 
of  jurisdiction  otherwise  appears  upon  the  face  of  the  warrant,  the  proceed- 
ings can  not  properly  be  called  a  prosecution,  as  was  held  in  the  principal 
case,  still  when  the  want  of  jurisdiction  does  not  appear  upon  the  face  of  the 
warranty  and  is  only  to  be  shown  by  evidence  eUmndtt  an  action  for  malicious 
prosecution  niay  be  maintained  when  it  is  shown  to  have  been  malicious,  and 
the  prosecution  does  not  show  in  defen^  that  there  was  probable  cause  and 
good  fiuth:  Sweei  t.  Negtu^  30  Mich.  409;  and  if  a  magistrate  has  jurisdic- 
tion of  the  subject-matter,  there  is  a  sufficient  prosecution  and  acquittal  to 
furnish  a  foundation  for  the  action,  notwithstanding  any  insufficiency  of  the 
complaint  or  defect  of  process  by  which  the  plaintiff  was  brought  before  the 
court,  or  want  of  jurisdiction  arising  from  such  defect^  where  the  plMn^ifP 
was  required  to  plead  to  the  complaint,  to  answer  further  thereto  at  a  rab- 
eequent  day,  to  give  surety  for  her  appearance^  and  in  de&uilt  of  bail  she 
was  committed,  and  upon  the  day  fixed  for  trial  she  was  dlKharged,  the 
magistrate  finding  and  adjudging  her  to  be  "not  guilty  of  said  chaige:" 
OUhi  V.  Amea^  119  Mass.  66^  distinguishing  tho  principal  case  and  Wkitmg 
V.  •/oftnson,  wpru^  in  that  in  them  the  magistrates  had  no  jurisdietton  of  the 
eul^eot-matter  of  the  complaint.  The  principal  case  was  also  dted  in  i>e»- 
meMey  v.  fToodncm,  100  Id.  198»  to  the  point  that  where  a  count  in  a  declara- 
tion for  malidons  prosecution  alleged  that  the  complaint  therein  was  upon 
appeal  to  the  raperior  court  '*  dismissed  without  trial,  and  the  plaintiff  dis- 
charged,"  this  decisiQii  did  not  show  want  of  probable  cause,  and  upon  thai 
statement  the  aotUm  could  not  be  maini 


Blood  v.  Nashua  &  Lowell  B.  R.  Gohporaxeon. 

P  Obat,  187.] 
HiLL-OWKXB  MAT  ReOOVXB  DAMAGES  TOB  OBSIBUCTIOir  OrSlBKAM  through 

the  erection  below  of  a  bridge  by  a  railroad  corporation,  whereby  the 
water  Is  prevented  from  passing  off  from  his  mill  as  freely  as  before. 
Binii-owNXB  OAK  NOT  Reooteb  vob  Injubibs  Sustadtbd  bt  bbivo  Im- 
FEDXD  and  put  to  increased  expense  in  getting  logs  to  his  mill,  through 
the  ersotlan  below  of  a  bridge  by  a  railroad  corporation,  whether  the 
strsam  be  or  be  not  navigable  for  rafts  and  boats. 
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ToBT  brought  by  the  ownerB  of  a  saw-mill,  sitoated  on  a 
stream  called  Stony  brook,  about  fiye  hundred  feet  from  its  out- 
let into  the  Merrimack  river,  to  recoyer  damages  caused  by  the 
erection  by  the  defendants  of  a  stone  bridge  across  the  stream 
below  the  plaintiffs'  mill.  The  case  was  referred  to  referees  to 
report  the  facts  to  the  court,  and  to  ascertain  and  report  the 
damages,  if  any,  to  be  awarded  the  plaintiffs,  if  the  court 
should  be  of  the  opinion  that  they  were  entitled  to  recoyer.  The 
parties  agreed  at  the  hearing  before  the  referees  that  the  report 
should  include  all  damages  for  the  erection,  maintenance,  and 
repair  of  the  bridge  as  it  existed,  provided  no  further  obstruction 
was  made  than  that  then  caused,  and  the  judgment  upon  the 
award  shoidd  be  final  as  to  the  right  to  Tnaintain  the  bridge  in 
its  present  state.  The  report  of  the  referees  showed  that  for 
more  than  forty  years  the  owners  of  the  mill  had  taken  logs  for 
sawing  from  the  Merrimack  river  into  Stony  brook,  and  that  the 
building  of  the  stone  bridge  had  impeded  and  increased  the  ex- 
pense of  so  conducting  the  logs,  and  diminished  the  width  of 
the  channel,  preventing  the  water  at  certain  stages  from  passing 
off  from  the  mill  as  freely  as  it  had  under  a  pile  bridge  pre- 
viously existing.  The  award  of  the  referees  was  that  the  plaint- 
iffs recover:  1.  Vifty  dollars  for  damage  caused  by  leaviuR 
piles  of  the  old  bridge  renmin  in  the  stream  after  the  removid 
of  that  bridge,  thereby  obstructing  the  passage  of  logs;  2.  Twa 
hundred  dollars  for  damage  caused  by  obstructing  the  stream, 
whereby  the  water  was  prevented  from  passing  off  from  the 
plaintiffs'  mill  as  freely  as  before,  when  the  pile  bridge  existed; 
8.  Six  hundred  and  fifty  dollars  for  the  damage  caused  by  the 
'stone  bridge  rendering  it  more  ei^nsive  to  get  logs  to  the 
plaintiffs'  mill  from  the  Mexximaok  xiver  up  Stony  brook  than 
under  the  pile  bridge. 

J.  a.  Abbott,  for  the  plaintafb. 

B.  F.  BuUer,  tat  the  defendants. 

By  Court,  Shaw,  C.  J.  The  question  is,  whether  the  awarda 
of  damages  are  founded  on  correct  l^gal  principles,  and  whether 
the  report  can  be  accepted.  In  considering  it,  we  must  take  no- 
tice that  there  are  two  classes  of  rights  which  may  be  had  in 
rivers,  streams,  and  watercourses  in  this  commonwealth.  Every 
person  owning  land  through  or  along  which  a  watercourse 
passes  has  a  right,  as  inseparably  incident  to  his  estate,  to  the 
beneficial  use  of  the  stream  in  its  passage  in  its  natural  chan- 
nel, for  all  purposes  for  which  it  can  be  usefully  applied,  ta 
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supply  his  catUe,  to  iixigate  his  land,  and  the  like;  and  if  the 
fall  be  snffidenty  he  may  use  it  as  a  mill-power.  It  f oUowe,  of 
course,  that  no  riparian  proprietor  higher  up  has  a  right  to 
diyert  or  corrupt  it  or  render  it  unfit  for  use;  and  no  riparian 
proprietor  below  has  a  right  to  obstruct  its  free  passage  off,  or 
to  set  it  back  upon  the  mill  or  land  of  such  owner. 

But  there  is  another  right  in  rivers  and  watercourses,  for 
nayigation,  boating,  and  rafting.  The  rule  of  the  common  law 
is,  that  waters  are  not  navigable  unless  within  reach  of  the  ebb 
and  flow  of  the  tide.  But  it  has  often  been  held  here  that  the 
public  have  a  right  to  the  use  of  the  large  rivers,  and  indeed  of 
all  rivers  and  watercourses  suitable  for  boats  and  rafts,  and  in 
that  sense  they  are  deemed  navigable,  though  above  the  ebb  and 
flow  of  the  tide.  In  these  there  is  a  right  of  way  for  boats 
and  rafts:  ComnumweaUh  y.  Oharlestown,  1  Pick.  180  [II  Am. 
Dec.  161];  ComnumweaUh  v.  Chopin,  6  Id.  199  [16  Am.  Dec. 
386]. 

The  referees  have  compared  the  present  condition  of  the 
stream  with  that  in  which  it  was  when  the  pile  bridge  first 
erected  by  the  defendants  was  standing;  but  we  think  the  rule 
ahould  be  to  compare  it  with  the  natural  fiow  of  the  stream. 
But  as  it  is  impossible  to  suppose  that  the  fiow  was  more  free 
through  the  pile  bridge  than  in  its  natural  course,  and  as  there 
is  no  intimation  that  the  pile  bridge  was  practically  an  obstruc- 
tion, we  are  to  assume  that  it  had  no  effect  in  this  respect,  and 
that  the  passage  of  water  was  equally  free  with  as  without  it. 
The  comparison,  therefore,  taken  between  the  present  bridge 
and  the  pile  bridge  is  the  same  as  that  between  the  present 
bridge  and  the  natural  course  of  the  stream.  Then,  applying 
the  principles  above  stated,  the  court  are  of  opinion  that  the 
plaintifb  have  a  right  to  recover  the  second  item  of  damage 
found  l^  the  referees.  The  defendants,  by  their  charter,  had  a 
right  to  make  a  bridge  across  this  stream,  but  they  were  bound 
to  do  it  in  such  a  manner  as  not  to  obstruct  the  stream.  But  it 
appears  that  by  their  stone  bridge  they  have  diminished  the 
width  of  the  natural  channel,  penned  up  the  water,  and  set  it 
back  on  the  plaintiffs'  mills,  and  this  causes  damage  to  them  in 
their  estate;  for  this  they  may  recover. 

But  we  are  of  opinion  that  they  have  not  a  right  to  recover 
the  damages  awarded  in  the  first  and  third  items,  both  which 
are  founded  in  the  fact  that  the  plaintiffs  have  been  impeded 
and  will  be  put  to  increased  expense  in  getting  logs  to  their 
mills  from  the  Merrimack  river.    Perhaps  the  case  does  not  dis- 
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close  facts  enough  to  enable  us  to  judge  whether  that  section  of 
tStony  brook  lying  between  the  plaintifBs'  mills  and  Merrimack 
river  is  or  is  not  navigable  for  rafts  and  boats.  But  we  have 
not  thought  that  question  material;  for  if  it  is  not  navigable  in 
this  sense,  then  the  plaintifiiB  had  no  right  to  use  it  for  boats 
«nd  rafts,  the  loss  they  sustain  in  getting  logs  through  it  is  dam" 
num  absque  injuria.  But  supposing  it  to  be  navigable  for  boats 
4Uid  rafts  (the  supposition  most  favorable  to  the  plaintiffs),  they 
-can  not  maintain  this  action,  because  such  obstruction  would 
be  a  public,  not  a  private,  nuisance;  it  would  be  a  vio^tion  of 
the  public  right,  not  of  the  plaintiffs'  private  right.  The  ob- 
fttruction  of  a  public  right  of  way  is  a  public,  not  a  private, 
wrong;  it  may  affect  those  near  the  obstruction  much  more  than 
the  rest  of  the  public;  but  the  damage  sustained  hy  those  near 
it  differs  in  degree  only,  not  in  kind.  It  is  a  wrong,  therefore, 
if  it  be  one,  to  be  redressed  by  a  public  prosecution,  not  by  re- 
covering damages  in  a  private  action. 

A  question  was  made  whether,  as  the  estate  of  the  plaintiffH  is 
tinder  mortgage,  this  action  can  be  maintained  without  the  con- 
currence or  consent  of  the  mortgagees,  and  whether  the  mort- 
gagees, should  they  foreclose,  would  not  have  a  claim  against 
the  defendants  for  the  same  damages.  But  being  informed  that 
the  plaintiffs  would  procure  and  file  a  release,  we  have  not  con- 
sidered that  question,  it  being  understood  that  such  a  release 
will  be  filed  before  judgment  is  entered. 

We  would  also  suggest  whether,  as  the  effect  of  the  agree- 
ment of  parties  before  the  referees,  and  the  assessment  of  dam- 
ages to  the  plaintiffs  for  a  perpetual  right,  as  against  the  plaint- 
ifb  and  their  successors,  the  future  owners  of  the  mill  estate,  to 
fwftiTifiLin  the  bridge  in  its  present  state  is  to  create  an  easement 
or  subject  their  estate  to  a  servitude,  which  is  an  interest  in  real 
estate>  there  ought  not  to  be  a  deed  of  grant  or  release  executed 
by  the  plaintiffs  to  the  defendants.  The  case  of  a  perpetual 
right  to  flow,  when  gross  damages  are  assessed,  is  no  authority; 
because  there  the  perpetual  right  passes,  and  is  secured  by  force 
of  the  statute. 

Judgment  for  the  plaintiffs  for  two  hundred  dollars. 


BiPABiAK  Pbofbixtob'8  Riobt  TO  Natdbal  akd  UviiiTBBaupnD  Flow 
or  Stkbam:  See  NewkaU  ▼.  Iruon^  64  Am.  Dec  790,  and  note  oolleeting  the 
frior  cMee  in  this  aeries;  EUiU  ▼.  FUehbwrg  E.  i?.,  67  Id.  S6;  Obm^  ▼.  Fm- 
Iter,  Id.  711;  Stem  ▼.  Burden,  00  Id.  463. 

Kavioatiov  or  Stbsam  above  Tibb-waxbb»  whkbke  mat  bi  Qb- 
lUoncDs  8eo  Wmdewortk  v.  AmM»  90  Am.  Deo.  086^  sad  uoi^ 
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PufiLTO  Wbono  to  bb  Rkdrbssxd  by  Pitblic,  where  no  special  or  pecnlUr 
damage  is  sustained  by  individnals,  different  in  kind,  and  not  in  degree  only 
from  that  sostained  by  others:  BrightmcM  v.  Inhabitants  of  Fairhavent  7 
Gray,  272;  President  etc.  qf  Harvard  College  v.  Steams,  15  Id.  7;  FaU  River 
Iron  Works  Co.  ▼.  Old  Colony  R.  R.,  5  Allen,  224;  Wesson  v.  Wcuhbum  Iron. 
Co.,  13  Id.  101;  Blaehwell  v.  Old  Colony  R.  R.,  122  Mass.  3;  and  cases  in 
which  this  doctrine  is  held  with  reference  to  the  obstmcfcion  of  highways 
can  not  be  distinguished  from  a  case  where  a  city  bound  to  keep  a  high- 
way  in  repair  obstructs  it,  whereby  the  place  of  business  of  an  individual 
becomes  more  difficult  to  reach,  his  business  injuret),  his  rents  diminished 
in  value,  etc.,  the  elements  of  damage  not  being  special  and  |>eculiar  to  him; 
WiUard  ▼.  City  of  Cambridge,  3  Allen,  574.  The  principal  case  was  cited 
to  the  foregoing  points;  and  in  Brayton  r.  City  qf  Fall  River,  113  Mass. 
228,  it  was  cited  as  tending  to  restrict  the  right  to  bring  a  private  suit 
for  a  public  nuisance  within  narrower  limits  than  seems  to  have  been  adopted 
in  some  of  the  English  cases.  See  further,  on  the  proposition  that  public  nui- 
sances are  to  be  redressed  by  the  public.  Stetson  v.  Faxon,  31  Am.  Dec.  123; 
Rung  v.  Shoneberg^,  26  Id.  95,  and  note.  But  if  an  individual  suffers  special 
injury,  an  action  for  damages  will  lie:  Stetson  v.  Faxon,  31  Id.  123,  and  note 
considering  the  question;  Tha/yer  v.  Boston,  Id.  157;  Low  v.  KnowUon,  45 
Id.  100;  CoU  V.  Sprowl,  56  Id.  696;  and  see  the  principal  case  cited  to  thia 
point  in  Sttosv.  HamHUan^  27  Wis.  259;  or  a  bill  in  equity  for  an  injunction 
may  be  maintained:  Rosser  v.  Randolph,  31  Am.  Dec.  712;  Biqdow  v.  HaH^ 
ford  Bridge  Co.,  36  Id.  502;  WaUser  v.  Shepardson,  60  Id.  423,  and  notes  to 
these  oases;  People  ▼.  City  qf^  Louis,  48  Id.  339;  FSrink  v.  Lawrenee,  50  Id. 
274. 

Thb  PBDraxPAL  gasb  wab  waxaMU  orrsD  in  Warner  ▼.  Bacon,  8  Gray, 
404,  to  the  point  that  where  the  plaintiff  and  defendant  agreed  to  exohange 
land,  in  an  action  for  breach  of  the  contract,  damages  for  the  expense  ia- 
ourred  by  the  plaintiff  in  preparing  to  build  a  bam  on  his  other  land,  by  rea- 
son of  his  not  obtaining  a  le|^  right  to  place  thereon  a  bam  that  was  on  th* 
land  which  the  defendant  agreed  to  oonvey  to  him,  can  not  be  reoovered, 
the  ground  of  damage  being  too  remote,  and  not  a  prorrimata  oonaeqiienoe  of 
the  defendants  breach  of  agreement 


Lowell  v.  Dahibls. 

[2  Qa4T.  181.) 
lfA»»«m  WOXAK  AHD  HEB  HeIBS  ABB  NOT  ESTOPPBD  TO  DbNT  ViUDirr 

OF  HXB  Dbkd,  executed  during  coverture,  but  dated  previously  to  her 
marriage,  and  signed  with  the  name  she  bore  at  that  time,  with  a  Irand- 
ulent  purpose  of  deceiving  and  imposing  upon  some  person  to  be  affiDcted 
by  it,  and  without  disclosing  the  fiiot  of  her  marriage. 

Wbtt  of  entiy.  The  demandant  relied  upon  two  mortgago 
deeds  of  the  premises,  with  coTenants  of  waiianty,  made  to  him 
hy  John  B.  Hooton,  who  claimed  under  a  waiianfy  deed  exe- 
cuted to  him  in  the  name  of  Mrs.  Eachel  Smith,  as  grantor,  bear- 
ing date  August  1, 1834,  at  which  time  Mrs.  Smith  was  sole. 
The  tenant  showed  title  in  Mrs.  Smith  prior  to  1834;  that  in 
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1835  she  intennarried  with  Heffirein;  that  her  deed  to  Hooton 
was  executed  after  her  marriage  with  Heffrein,  but  antedated  and 
signed  by  her  with  the  name  she  bore  before  marriage;  and  that 
in  1839  she  died  intestate,  leaving  the  tenant's  wife,  her  daugh- 
ter by  her  former  marriage,  her  heir  at  law.  The  demandant 
claimed  that  the  tenant  was  estopped  to  deny  the  validity  of 
Mrs.  Heffirein's  deed.  Further  facts  relating  to  the  evidence 
and  its  order  of  introduction  appear  in  the  opinion.  The  tenant 
asked  that  the  juty  be  instructed  that  the  deed  of  Mrs.  HefErein, 
being  that  of  a  maixied  woman,  was  void,  and  that  the  demand* 
ant  c^mld  not  recover;  but  the  judge  declined  to  give  the  instruc- 
tion, %nd  changed  the  jury  that  if  Ifrs.  Heffiein  executed  the 
deed  ifter  mairiage,  and  it  was  antedated  and  signed  by  her  in 
the  name  she  bore  before  marriage,  with  a  fraudident  purpose 
of  giving  the  deed  an  e£Eect  which  it  would  not  have  had  in  her 
true  na*ne  and  under  the  true  date,  knowing  that  it  would  de- 
ceive ar  1  impose  upon  some  person  to  be  affected  by  it,  she  and 
her  hei'^  would  be  estopped  to  deny  the  date,  and  this  would 
be  so  1  hether  the  fraudulent  purpose  was  to  deprive  her  hus- 
band o^  an  interest  in  the  estate  or  any  other;  but  mere  passive 
condur*t  on  her  part  in  suffering  the  demandant,  without  notice, 
to  take  a  defective  conveyance,  or  signing  the  deed  with  a  wrong 
name  and  date,  without  a  fraudulent  purpose,  woidd  not  estop 
her  heirs  to  deny  its  validity.  A  verdict  was  returned  for  the 
demandant,  and  the  tenant  alleged  exceptions. 

A  E.  Ndaon  and  J.  P.  Convene^  for  the  demandant. 

J,  Farker  and  H.  M.  Parker^  for  the  tenant. 

Py  Court,  Thomas,  J.  The  decision  of  one  of  the  questions 
raised  by  the  bill  of  exceptions  seems  to  be  conclusive  of  the 
rights  of  the  parties,  and  to  this  we  have  confined  our  attention. 
That  question  is  whether  the  tenant,  whose  wife  is  heir  at  law 
of  Mrs.  Hefiein,  is  estopped  to  deny  the  validity  of  the  deed 
under  which,  through  the  deeds  of  Hooton,  the  demandant 
daims.  The  deed  of  Mrs.  Hefirein  to  Hooton,  proprio  vigore, 
conveyed  no  estate.  The  separate  deed  of  a  married  woman, 
without  the  assent  of  the  husband,  it  was  absolutely  void:  Ibw* 
ler  v.*  Shearer,  7  Mass.  21;  Concord  Bank  v.  Bellis,  10  Cush.  276. 
It  has  no  force,  because  the  grantor  had  no  capacity  to  make  it. 
The  instrument  has  the  form  and  semblance  of  a  deed,  and  noth- 
ing more.  Indeed,  the  demandant  does  not  contend  that  this 
deed  has  of  itself  any  validity;  but  that  imder  the  facts  of  the 
case,  the  tenant  is  estopped  to  deny  its  validity;  or  in  other 
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words,  the  title  of  the  demandant  is  the  lesolt  of  estoppel,  and 
not  of  grant;  or  to  speak  perhaps  more  precisely,  of  an  estoppel 
that  works  a  grant. 

The  demandant,  to  show  title  in  himself,  offers  the  two  deeds 
of  mortgage  from  John  B.  Hooton.  Deeds  of  warranfy,  thej 
make  prima  facie  evidenoeof  the  seisin  of  the  premises  in  the 
demandant.  The  tenant  then  shows  that  the  premises  belonged 
to  Mrs.  Smith;  that  she  died  intestate;  that  his  wife  was  her 
daughter  and  heir  in  law.  The  tenant  thus  makes  an  elder 
title.  The  demandant  must  now  show  that  the  estate  that  was 
in  Mrs.  Smith  passed  out  of  her  and  into  his  grantor.  He 
undertakes  to  show  it  passed  by  deed.  To  do  this,  he  must  prove 
not  merely  the  execution  of  the  instrument,  but  its  execution  by 
one  having  the  requisite  legal  capacity  to  make  a  deed.  He  offers 
for  this  purpose  a  copy  from  the  registry  of  a  deed,  purporting  to 
be  from  Mrs.  Smith  to  his  grantor,  beuing  date  August  1,  1834. 
Assume  that  this  is  sufficient  prima  facie  evidence  of  the  execu- 
tion and  delivery  of  the  deed  at  the  time  of  its  date;  it  is  only 
primafacie,  and  when  the  evidence  is  closed,  the  burden  is  still 
on  the  demandant  to  show  its  execution  and  delivery  by  one 
competent  in  law  for  that  purpose.  When  the  evidence  is  in,  it 
appears  that  this  deed  was  made,  delivered,  acknowledged,  and 
recorded  when  the  grantor  was  a  married  woman,  and  incapable 
of  making  it;  that  is,  that  it  was  absolutely  void.  By  force  of 
the  deed,  then,  the  demandant  wholly  fails  to  show  that  the 
land  had  passed  from  the  tenant's  wife's  mother  to  his  grantor. 

Then  the  demandant  says  that  the  deed,  upon  its  face,  bears 
date  of  the  first  of  August,  1884,  when  the  grantor  was  sole 
and  capable  of  making  a  deed;  that  it  was  signed  with  the 
name  she  bore  before  her  marriage  with  Heffirein;  and  was  so 
signed  and  dated  with  a  fraudulent  purpose,  on  her  i>art,  of 
giving  the  deed  an  effect  which  it  woidd  not  have  had  in  her 
true  name  and  under  the  true  date;  knowing  it  would  deceive 
and  impose  upon  some  person  to  be  affected  by  it;  and  when 
the  agent  of  the  demandant  called  upon  Mrs.  Heffrein,  stating 
to  her  that  he  wished  to  examine  Hooton's  title,  and  informing 
her  that  the  application  was  made  with  a  view  to  a  mortgage, 
she  produced  the  deeds  of  the  land  to  herself,  but  did  not'com- 
municate  to  the  agent  any  defect  in  Hooton's  title;  and  that 
therefore,  whether  the  fraudulent  purpose  was  to  deprive  her 
husband  of  his  interest  in  the  estate,  or  any  other,  the 
grantor  and  her  heirs  are  estopped  to  deny  that  the  date  of  the 
deed,  which  she  executed  and  caused  to  be  recorded,  was  the 
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true  date;  and  as  against  her  and  her  heirs,  the  deed  will  be 
taken  to  be  of  the  same  effect  as  if  it  had  been  execated  and  de- 
livered at  the  time  of  its  date,  when  she  was  nnmaxxied  and  had 
•capacity  to  execute  it;  or  in  other  words  the  tenant  is,  upon 
these  facts,  estopped  from  setting  up  any  title  in  Mrs.  Hefiein 
«t  the  time  Hooton  oonyeyed  to  the  demandant.  This  we  un- 
•derstand  to  be  the  view  of  the  case  taken  by  the  learned  judge, 
though  perhaps  in  a  critical  examination  ot  the  language  used 
by  him,  the  silence  of  the  grantor  as  to  the  defect  of  Hooton's 
title  will  not  be  found  to  be  included  as  an  element  in  the  in- 
«tmction  given  to  the  jury. 

This  raises  the  material  question  at  issue  between  the  parties, 
whether  a  manied  woman  and  her  heirs  may  be  baited  of  her 
«state  bjr  an  estoppel  in  pais 

She  can  make  no  valid  contract  in  relation  to  her  estate.  Her 
separate  deed  of  it  is  absolutely  void;  any  covenants  in  such 
separate  deed  would  be  likewise  void.  If  she  were  to  covenant 
that  she  was  sole,  was  seised  in  her  own  right,  and  had  full 
power  to  convey,  such  covenants  would  avail  the  grantee  noth- 
ing. She  could  neither  be  sued  upon  them  nor  estopped  by 
them.  The  law  has  rendered  her  incapable  of  such  contract, 
jmd  she  finds  in  her  incapacity  her  protection;  her  safely  in  her 
weakness.  Her  most  solemn  acts,  done  in  good  faith  and  for 
iull  consideration,  can  not  affect  her  interest  in  the  estate,  or 
that  of  the  husband  and  children.  The  strongest  possible 
example  of  this  was  presented  in  the  case  of  Concord  Bank 
V.  BelHSf  mipra,  in  which  it  was  held  that  where  an  estate  was 
conveyed  to  a  married  woman,  and  she  at  the  same  time  gave 
back  a  deed  of  mortgage  to  secure  a  i>art  of  the  purchase 
money,  such  deed  of  mortgage  was  wholly  void.  And  we 
think  a  married  woman  can  not  do  indirectly  what  she  cannot 
•do  directly;  can  not  do  by  acts  in  pais  what  she  can  not  do  by 
deed;  can  not  do  wrongfully  what  she  can  not  do  rightfully. 
She  can  not  by  her  own  act  enlarge  her  legal  capacity  to  convey 
an  estate. 

This  doctrine  of  estoppel  in  pais  would  seem  to  be  stated 
broadly  enough,  when  it  is  said  that  such  estoppel  is  as  effectual 
as  the  deed  of  the  party.  To  say  that  one  may,  by  acts  in  the 
countxy,  by  admission,  by  concealment,  or  by  silence,  in  effect 
do  what  could  not  be  done  by  deed,  would  be  practically  to  dis- 
pense with  all  the  limitations  the  law  has  imposed  upon  the 
iApacity  of  infants  or  married  women  to  alienate  their  estates. 

But  if  Mrs.  Heffrein  were  personally  estopped  to  say  this  deed 
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was  executed  by  her  wliile  under  coverture,  we  are  not  prepared 
to  say  that  the  daughter  would  be  so  estopped.  The  condition 
of  the  estate  was  this:  The  fee  was  in  Mrs.  Heffrein  Mrith  limited 
power  of  alienation;  with  no  power  indeed  to  convey,  except  by 
the  joint  deed  of  herself  and  husband:  B.  S.,  o.  59,  sec.  2;  and 
with  no  power  to  devise  it.  The  law  had  given  her  no  power 
by  any  act  of  hers  to  change  the  destination  of  the  estate  or 
impair  the  title  which  at  her  decease  would  vest  in  her  child. 
Upon  her  decease  the  daughter  enters  into  possession  of  the 
estate.  She  is  rightfully  there;  the  estate  is  in  her,  unless  there 
has  been  an  alienation  of  the  estate,  in  the  mode  prescribed  by 
law,  in  the  life-time  of  the  mother.  If  it  be  said  that  the 
mother  was  guilly  of  misrepresentation  and  concealment,  for 
which  coverture  affords  no  protection,  the  answer  might  well 
be,  That  whatever  might  be  the  effect  upon  her  personally,  even 
if  it  e8topi>ed  her  to  claim  any  interest  in  the  estate,  it  could 
not  do  what  the  statute  has  not  done — give  her  a  power  so  to 
alienate  the  estate  as  to  prevent  the  entry  of  her  heirs  at  law 
upon  her  decease. 

Buch  seems  to  us  the  result  of  the  application  of  well-seitled 
principles  of  law  to  the  caseat  bar.  And  upon  a  somewhat  dili- 
gent examination  of  the  authorities,  we  have  found  none  to  lead 
us  to  a  different  conclusion.  The  diligence  of  the  counsel  for 
the  demandant  has  cited  but  two  cases  having  much  tendency 
even  to  sustain  the  position  that  the  estate  of  a  married  woman, 
incapable  of  making  a  deed,  may  jmiss  by  estoppel  inpais;  these 
are  Hunsden  v.  Oheyney,  2  Yem.  160,  and  Savage  v.  Ib&ier,  9 
Mod.  86. 

In  both  these  cases  the  husband  and  wife,  who  jointly  wera 
capable  of  levying  a  fine,  were  parties  to  the  original  frauds. 
They  were  hoOi  suits  in  equity  against  the  parties  to  the  fraud. 
They  both  rely,  as  matter  of  authority,  upon  the  case  of  the 
estoppels  of  infants,  who  are  not  incapable  of  conveying,  but 
whose  deeds  are  voidable  only,  and  not  void;  and  neither  of  the 
cases  is,  we  think,  entitled  to  the  highest  consideration.  If  they 
established  the  point  for  which  they  are  dted,  that  the  estate  of 
a  married  woman  may  pass  l^  her  acts  inpaia^  not  only  without 
the  concurrence  of  the  husband,  but  in  fraud  of  his  rights,  we 
should  question  their  application  under  our  eystem,  where  the 
statute  of  frauds  is  equally  binding  in  courts  of  equity  as  of  law» 
where  the  powers  of  married  women  in  the  conveyance  or  devise 
of  lands  are  defined  and  limited  by  express  statute,  and  where 
the  titles  to  real  estates  are  matters  of  public  record. 
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No  oase  at  law  has  been  dted,  nor  have  we  found  one,  in 
which  it  has  been  held  that  the  estate  of  a  parfy  has  been  barred 
by  estoppel  in  pais,  who  was  incapable  of  conveying  by  deed. 
And  thongh  courts  of  law  have  liberally  applied  the  doctrine  of 
estoppel  in  pais  to  cases  of  personal  properly,  in  the  transfer  of 
which  no  technical  f ormalitieB  intervene  to  prevent  its  applica- 
tion, we  know  of  no  case  in  which  it  has  been  applied  to  a  parfy 
incapable  in  law  of  making  a  contract. 

The  result  of  the  views  we  have  felt  compelled  to  take  of  the 
ease  is,  that  the  deed  of  Mrs.  HeSrein  to  the  demandant's 
grantor  was  absolntely  void,  and  that  this  tenant  is  not  estopped 
to  deny  its  validity. 

New  trial  in  this  court. 

MAMTif>  WoMAK,  WKXsr  BweoFrsp:  Bee  JlradZqr  v.  Aiytfer,  68  Am.  Deo. 
iM,  and  cmm  in  thii  leriM  oollaoted  in  the  note  thereto.  The  prindpel  eeee 
has  been  freqnently  dted  to  the  point  that  a  married  woman  can  not  be  barred 
«f  her  teal  eetoto  by  an  eetoppel  in  paU:  MeOregor  v.  WaU,  10  Gray,  75; 
SemiB  Y.  CaU,  10  Allen,  617;  WaU*  v.  Cojj^  13  Id.  216;  Pierce  ▼.  Chaee^  106 
Maw.  260;  and  see  PeOf  v.  Wtbq^fiUh,  129  Id.  472;  and  quoted  from  at  leDgtii 
with  i^yproval  on  thia  point  in  Bekier  v.  fTcyfriim,  60  Ind.  146.  In  Knight  v. 
Tka^feTf  125  Maas.  20,  it  ia  oitod  to  the  point  that  by  the  oommon  law  of 
Maaaachnaetta  the  warranty  deed  of  a  married  woman,  though  executed  in 
•noh  form  aa  to  convey  her  title,  did  not  operate  againat  her  by  way  of  cove- 
nant or  of  eafcoppel;  but  thia  ia  changed  by  chapter  106,  aection  3,  of  the  gen- 
eral atatntaa.  SoinPJMmer  v.  Lordf  9  Allen,  457,  it  ia  referred  to  on  the  prop- 
iMitian  that  a  married  woman  can  not,  by  any  act  or  dedantion  tn  jnim,  eatop 
heraelf  from  aetting  up  her  legal  incapacity  to  make  a  contract,  and  thua  in^ 
directly  bind  herNlf  to  fulfill  obligationa  which  ahe  could  not  aaaume  directly, 
even  by  an  inatrument  ezeetfted  in  the  moat  aolemn  and  formal  manner;  and 
in  J#err<am  y.  Bo&Um  eU.  JR.  JR.,  117  Maaa.  244,  it  ia  dted  to  the  point  that 
the  doctrine  of  eatoppd  ia  not  applied  to  the  caae  of  a  party  incapable  in  law 
of  making  a  contract,  and  a  married  woman  ia  therefore  not  eatopped  to  deny 
the  validity  of  her  conveyance  of  certificatea  of  aharea  of  atock.  Prof eaaor  Pom. 
eroy,  in  diacuaaing  how  far  the  doctrine  of  equiteble  eatoppd  appUea  to  mar- 
ried women,  aaya,  dting  the  prindpal  caae  with  othera:  "  There  are,  however, 
dedaiona  which  hold,  in  effect,  that  aince  a  married  woman  can  not  be  directly 
bound  by  her  ocmlracU  or  oonveyancea,  even  when  accompanied  with  fraud, 
ao  ahe  can  not  be  indirectly  bound  through  meana  of  an  eatoppd;  and  the 
operation  of  the  eatoppd  againat  her  muat  be  confined  to  caaea  where  ahe  ia 
attempting  affizmativdy  to  enforce  a  right  inconaiatent  with  her  previoua  con- 
duct upon  which  the  otJier  party  relied.  Theae  dedaiona  aeem  to  be  oppoaed 
to  the  general  current  d  authority :"  2  Pom.  Eq.  Jur.,  aec  814;  and  in  the 
note  he  aaya:  "In  LoweU  t.  DoiMb  thia  view  waa  maintained  with  great 
force  and  ability.'* 

Thx  FBiHoiFAL  OASB  18  VOBSBSB  oiTiD  in  Ltggote  V.  Clarht  111  Maaa. 
908;  Weed  Seuring  MadAne  Co.  v.  BmetMm,  116  Id.  667,  to  the  point  that  a 
married  woman'a  deed  or  mortgage,  in  which  her  huaband  doea  not  join,  ii 
inoperative  and  void;  and  in  /«  re  Cometoekt  11  Kat.  Bank.  Beg.  181,  it  ia 
i|uoted  with  approvd  on  the  point  that  the  doctrine  of  eatoppd  inpau  haa 
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oeyer  been  carried  so  far  u  to  preyent  a  party  from  ahowing  that  a  oorpor»- 
tion,  even  if  it  be  one  dejture,  had  no  power  to  do  a  partioiilar  tiiiiig»  or  that. 
U  was  done  in  violation  of  a  statnte. 


Gbbenb  t;.  Gbbesib. 

[%  Qa4T,  881.] 

• 

Dmbo  o(f  DiTOBOi  A  YiROULO  OAN  Kox  Bs  SsF  AsiBs  OQ  the  gnoad  tiait 
it  was  obtained  by  falae  testimony  and  frand,  npon  an  oriitiBal  Ebel  filed. 
at  a  nibeeqnent  term  of  the  oonrt. 

LiBBL  for  a  diToroe.    The  opinion  states  the  case. 

JEu  L.  Barney,  for  the  libelant. 

T.  D,  BcbmKm,  for  the  respondent. 

By  Oourty  Shaw,  0.  J.  It  will  be  peroeiTed  that  this  is  an; 
original  libel  by  wife  against  husband,  alleging  fi^e  years'  de- 
sertion,  and  seeking  on  that  ground  a  decree  of  divoroe  from 
the  bond  of  matrimony.  In  this  libel,  and  as  subsidiary  to  it^ 
probably  for  the  purpose  of  anticipating  and  obriating  a  proba- 
ble defense,  and  showing  that  the  bond  of  matrimony  still  legally^ 
subsists,  she  sets  forth  a  decree  of  divorce  a  vinculo  lor  adul- 
tery, obtained  by  her  husband  at  a  former  term  against  her;  she- 
then  avers  that  the  decree  was  obtained  by  fraud  and  false  testi- 
mony, piays  the  court  to  hear  evidence  of  the  fraud  and  collu- 
sion by  which  the  decree  was  obtained  against  her,  and  that  th& 
same  may  be  reversed,  annulled,  and  set  aside,  and  that  such 
proceedings  may  be  had  as  justice  may  require.  We  can  per- 
ceive no  difference  between  the  case  where  a  libelant  inserts- 
such  an  allegation  and  piayer  in  an  original  libel  by  which  she 
seeks  a  divorce  a  vinculo  on  another  ground  and  a  case  where^ 
such  allegation  and  prskjer  are  made  the  only  subject  of  an 
original  libel  to  set  aside  a  former  decree.  The  object  in  both 
cases  is  to  reverse  and  annul  a  subsisting  decree. 

Xn  using  the  term  "collusion"  in  the  present  case,  we  pre- 
sume the  libelant  does  not  mean  to  use  it  in  its  ordinary  sense,, 
as  collusion  between  the  parties  to  the  former  proceeding,  and 
so  a  fiaud  upon  the  law,  because  that  would  include  herself  as 
party  to  the  fraud.  As  said  by  Willes,  0.  J.,  in  Frudam  v. 
Phillips,  Hargrave's  Law  Tracts,  456,  note,  "if  both  parties- 
colluded  in  the  cheat  upon  the  court,  it  was  never  known  that 
either  of  them  could  vacate  the  judgment."  We  therefore  un- 
derstand this  allegation  as  stating  that  the  husband  colluded  or 
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combined  With  oiher  penons  to  obtain  false  testimony,  or 
otherwise  to  aid  him  in  fraudiilenClj  obtaining  a  decree.  We 
are  then  to  understand  this  libel  as  alleging  that  the  former 
decree  was  obtained  by  the  hnsband  by  taiae  testimony  and 
fraud  practiced  by  him,  and  on  that  ground  praying  a  reversal 
of  a  decree  of  divorce  from  the  bond  of  matrimony,  rendered 
by  the  same  court,  between  the  same  parties,  at  a  former  tenn. 

Such  a  libel,  we  think,  can  not  be  maintained.  When  the 
court  has  jurisdiction  of  the  subject-matter  and  of  the  parties, 
when  both  parties  are  domiciled  in  Massachusetts,  and  the  re* 
spondent  actually  appears  and  defends,  or  when  it  appears  to 
the  court  that  the  adverse  party  has  been  so  legally  summoned 
as  to  be  held  legally  in  de&ult  if  he  does  not  appear,  and  a  de- 
cree is  passed  dissolving  the  bond  of  matrimony,  and  no  appeal, 
exception,  or  other  step  is  taken  to  avoid  the  final  judgment, 
we  think  it  must  in  its  nature  be  conclusive  upon  the  parties. 
Whether  such  final  decree  is,  by  our  law,  open  to  any  revisal 
by  review,  writ  of  error,  certiorari^  or  any  other  proceeding  in 
the  nature  of  an  appeal,  we  give  no  opinion;  no  such  question, 
we  believe,  has  been  judicially  decided  or  raised.  Nor  does 
this  opinion  apply  to  any  case  where  the  fact  of  the  existence 
of  the  matrimonial  relation  between  such  parties,  at  any  par- 
ticular time,  is  drawn  in  question  between  other  parties. 

We  do  not  take  into  view  a  consideration  sometimes  adverted 
to  in  Engliflh  cases,  which  is,  that  the  fact  and  legalily  of  mar- 
riage and  divorce  are  in  England  exclusively  cognizable  in  the 
ecclesiastical  courts;  we  place  our  opinion  upon  the  more  gen- 
eral doctrine  of  rea  judicata,  as  settled  in  this  commonwealth, 
and  as  applied  to  the  case  of  divorce.  We  must  inquire,  then, 
what  would  be  the  consequences  of  any  other  decision?  A 
binding  decree  of  divorce  a  vinculo  determines  the  status  of  the 
parties.  If  valid  and  effectual,  the  innocent  party  has  a  right 
to  marry  again.  If  the  husband  be  the  innocent  party,  his 
after  marriage  would  be  lawful,  his  wife  would  be  entiUed  to 
dower  and  other  rights  of  property,  the  children  would  be 
legitimate  and  entitied  to  inherit,  and  various  other  persons 
acquire  or  lose  civil  rights.  If  the  decree  is  reversed,  it  must 
be  for  a  cause  that  shows  it  ought  not  to  have  been  ren- 
dered; the  reversal  relates  hafk  and  declares  the  decree  void  ab 
initio,  and  that  the  parties  have  never  ceased  to  be  husband  and 
wife.  The  husband  is  then  exposed  to  a  prosecution  for  polyg- 
amy— ^we  use  this  term  rather  than  bigamy,  because  it  is  so  used 
in  the  statute:  B.  S.,  c.  130,  sec.  2 — which  is  a  state-prison 
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offense;  the  wife  has  no  right  of  properly  in  the  real  or  per- 
sonal estate  of  the  husband;  the  offspring  are  ill^timate;  and 
creditors  and  others  may  lose  rights  of  action.  On  such  new 
hearing,  the  wife  may  bring  new  eyidence  to  show  that  the  evi- 
dence on  which  the  former  decree  was  rendered  was  false;  or 
she  may  hope  to  persuade  another  tribunal,  court,  or  jury,  as 
the  case  may  be,  that  the  evidence  formerly  adduced  was  not 
entitled  to  be  believed,  and  so  effect  a  reversal  of  the  decree. 
And  as  there  is  no  limitation  of  time  within  which  such  new  and 
original  libel  must  be  filed,  it  may  be  after  a  lapse  of  months  or 
years. 

But  if  a  new  and  original  libel  may  be  brought,  upon  the 
ground  that  a  former  decree  was  obtained  by  false  evidence,  we 
see  nothing  to  prevent  the  husband  from  bringing  a  third  suit 
to  reverse  the  decree  of  reversal,  on  a  suggestion  and  offer  of 
proof  that  the  decree  of  reversal  was  obtained  by  perjury, 
subornation  of  perjury,  and  other  fraud,  and  thus  reverse  the 
second  decree,  and  reinstate  the  original  decree  of  divorce  a 
vinculo.  Consequences  are  not  always  conclusive  against  a  rule 
of  positive  law;  but  where  it  is  a  question  of  construction,  either 
of  a  statute  provision  or  a  rule  of  the  common  law,  the  conse- 
quences to  which  any  particular  construction  or  application 
woidd  lead  have  a  strong  bearing  upon  the  question  what  the 
legislature  intended,  or  what  is  the  just  extent  and  qualification 
of  the  rule.  To  maintain  an  original  libel,  in  a  case  like  this, 
would  seem  to  be  contrary  to  the  fundamental  principles  of 
judicial  action. 

But  we  think  the  point  here  is  settled  by  authoiify,  not  spe- 
cifically in  regard  to  divorce,  but  generally  as  to  the  conclusive 
effect  of  a  judgment  in  a  case  arising  afterwards  on  the  same 
matter  between  the  same  parties.  We  take  the  rule  to  be,  that 
a  judgment  of  a  court  of  competent  jurisdiction,  having  juris- 
diction of  the  subject  and  of  the  parties,  by  legal  process  duly 
served,  where  no  appeal,  writ  of  error,  certiorari^  review,  or 
other  legal  process  lies,  for  revising,  afibming,  or  reversing 
such  judgment,  or  where  no  such  process  is  commenced  by  the 
party  who  would  avoid  the  judgment  in  the  mode  aQd  within 
the  time  prescribed  by  law,  is  conclusive  upon  the  same  parties 
In  any  other  proceed^  in  law,  in  equity,  or  before  any  other 
[udioial  tribunal. 

Instead  of  numerous  citations  of  authorities,  we  refer  to  Ho^ 
mer  v.  Fixih^  1  Pick.  436,  and  the  cases  there  dted.  Some  of 
the  oases  are  certainlv  calculated  to  put  the  rule  to  a  severe  test;  as 
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ihatof  Peckr.  Waodbndge^  8  Day, 30,  where  false  teetunonyand 
f orgeiy  were  alleged,  to  impeach  the  former  jodgment;  bat  the 
rule  was  enforced  on  the  ground  of  its  being  neoeesaiy  to  the 
administration  of  justice  that  when  cases  are  once  finally  de- 
•cided  that  must  be  held  to  be  the  end  of  litigation  between  the 
same  parties.  The  same  rule  is  as  steadily  adhered  to  in  chan- 
-ceiy.  In  OelsUm  t.  Codunae,  1  Johns.  Oh.  196,  it  was  said  by 
Chancellor  Kent:  "  If  a  decree  could  be  altered  or  varied  by  an 
original  bill,  a  cause,  as  it  has  been  frequently  observed,  would 
never  be  at  rest,  and  there  would  be  confusion  and  inconsistency 
in  the  decrees  of  the  court/'  It  is  no  good  exception  to  show 
that  the  matter  now  oflbred  did  not  in  fact  come  in  question; 
such  an  exception,  as  said  by  Parker,  0.  J.,  in  Bomer  y.  lUh, 
Bupra^  would  render  the  rule  nugatoiy.  It  is  sufficient  that  the 
action  was  of  a  nature  to  admit  of  such  a  def ense,  and  that  the 
plaintiff  in  the  new  suit  might  have  availed  himself  of  it. 

Most  of  the  cases  supposed  to  have  a  oontrazy  bearing  are 
those  where  the  &ct  or  the  legality  of  a  particular  marnage  has 
been  drawn  in  question  in  a  suit  between  third  parties.  The 
Duche»  of  Emg8Um*8  Case,  most  fully  reported  in  20  Howell's 
State  Trials,  856,  was  an  indictment  for  bigamy.  The  defense 
relied  upon  was  that  before  her  second  marriage  with  the  Duke  of 
Kingston  her  former  supposed  marriage  was  adjudged  void  in  a 
jactitation  case  in  the  ecclesiastical  court;  and  her  counsel  insisted 
that  that  decree  was  conclusive.  The  opinion  of  the  judges  was 
taken  by  the  house  of  lords,  which  was  that  such  decree  in  a 
court  of  competent  jurisdiction  was  conclusive  between  the  par- 
ties, but  not  so  in  a  suit  between  other  parties;  and  that  on  an 
indictment  it  was  competent  for  the  crown  to  avoid  the  effect  of 
the  decree  in  question,  by  proving  that  it  was  obtained  by  the 
coUnsion  of  both  parties  and  a  fraud  upon  the  court;  and  such 
evidence  vras  therefore  received,  and  the  duchess  was  convicted. 

The  artide  cited  as  one  of  Mr.  Hargrave's  Law  Tracts,  461,  was 
an  aigument  prepared  vrith  a  view  to  the  trial  of  that  case. 
The  opinion  of  the  judges  affirmed  one  of  the  opinions  main- 
tained by  Mr.  Hargrave  in  his  treatise  and  disaffirmed  the  other. 
In  the  ease  already  cited,  Prudam  v.  PhiU^,  aupra^  Lord  Chief 
Justice  Willes  said  that  "whatever  objections  would  avoid  a 
judgment  in  a  court  of  common  law  would  be  sufficient  to  over- 
turn a  sentence  in  the  spiritual  court,  but  none  others;  that 
fraud  was  a  matter  of  fact,  and  if  used  in  obtaining  judgment, 
was  a  deceit  on  the  court,  and  hurtful  to  strangers,  who,  as  thej 
could  not  come  in  to  reverse  or  set  aside  the  judgment,  must  of 
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necessity  be  admil;ted  to  aver  it  mis  fraudulent.  But  who  ever 
knew  a  defendant  plead  that  a  judgment  obtained  against  him 
was  fraudulent  ?  "  The  maxim  that  fraud  vitiates  eTery  proceed* 
ing  must  be  taken,  like  other  general  maxims,  to  apply  to  casea 
where  proof  of  fraud  is  admissible.  But  where  the  same  matter 
has  been  either  actually  tried,  or  so  in  issue  that  it  might  have 
been  tried,  it  is  not  again  admissible;  the  pariy  is  estopped  to 
set  up  such  fraud,  because  the  judgmep^  is  the  highest  STidence, 
and  can  not  be  controverted.  But  a  stranger  may  impeach  a 
a  judgment  which  stands  in  his  way,  b/  plea  and  proof  of  fraud 
in  obtaining  it,  because  it  is  his  only  means  of  availing  himself 
of  the  fraud. 

There  are  several  cases  which  have  been  supposed  to  have  a 
bearing  on  this  question,  to  which  we  will  briefly  refer.  We 
have  already  noticed  Prudam  v.  PkUKps  and  Duehesa  qfKing9Um*9 
Case,  supra.  The  case  of  Alien  v.  MacleOan,  12  Pa.  St.  328  [61 
Am.  Dec.  608],  was  an  action  of  asaumpsU  by  an  indorsee,  on  a 
note  made  payable  to  a  woman,  and  indorsed  by  one  professing 
to  be  her  husband;  it  was  contended  by  the  promisor  that  he 
was  not  the  true  husband,  and  certain  decrees  in  matter  of 
divorce  were  relied  on.  It  was  not,  therefore,  a  case  between 
the  parties  to  either  decree. 

Colvin  V.  Colvin,  2  Paige,  885  [22  Am.  Dec.  644],  was  a  peti- 
tion, by  both  parties,  after  a  decree  for  a  divorce  had  been  en- 
rolled, but  for  aught  that  appears,  at  the  same  term,  or  at  all 
events  soon  After,  to  open  the  enrollment  and  set  aside  the 
decree,  the  party  originally  charging  adultery  and  claiming  a 
divorce,  stating  his  belief  and  conviction,  from  facts  since  come 
to  his  knowledge,  that  the  adultery  charged  had  not  been  com- 
mitted. The  petition  was  granted,  on  the  ground  that  the  party, 
though  he  had  a  right  to  a  divorce,  might  waive  that  right,  and 
that  a  condonation  would  take  away  that  right,  and  restore  the 
parties  to  marital  relations.  Dunn  t.  Dunn,  4  Id.  426,  was  a 
petition  to  set  aside  a  decree  of  divorce  entered  on  a  bill  taken 
pro  confesao,  on  the  ground  that  by  service  of  an  original 
subpoena  out  of  the  jurisdiction  of  the  court,  in  another  state, 
the  court  did  not  acquire  jurisdiction  of  the  person  of  the  re- 
spondent, and  the  decree,  on  the  face  of  the  proceedings,  was 
erroneous.  It  proceeded  on  the  ground  that  for  want  of  logal 
service,  and  without  an  actual  appearance,  the  court  had  no 
jurisdiction.  And  the  chancellor  says:  '*If  the  court  of  chan- 
cery has  once  acquired  jurisdiction  over  the  party,  by  the  service 
of  original  process  within  the  jurisdiction  of  the  court,  or  by 
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his  ▼olontaiy  appearance,  the  decree,  or  any  order  in  the  cause, 
may  be  served  on  the  defendant  out  of  the  jurisdiction/'  And 
in  another  passage  he  says:  "  The  Tice-chancellor  iras  right  in 
deciding  that  the  service  of  a  subpoena  at  Newark,  New  Jersey,  was- 
not  sufficient  to  warrant  the  entry  of  an  order  to  take  the  bill  as- 
confessed  for  the  want  of  appearance."  The  court,  therefore, 
though  they  had  jurisdiction  of  the  subject,  had  not,  by  legal 
process,  acquired  jurisdiction  of  the  person  of  the  respondent. 

We  have  seen  no  reliable  authority  opposed  to  the  position, 
above  taken,  that  a  decree  of  divorce  a  vinculo^  where  no  appeal, 
review,  or  writ  of  error  is  allowed  by  law,  or  when  the  time  for 
bringing  such  review  or  writ  of  error  has  expired,  is  final  and 
conclusive  upon  the  parties,  and  that  an  original  proceeding  to- 
set  it  aside,  on  the  ground  that  it  was  fraudulently  obtained 
upon  false  evidence,  can  not  be  maintained. 

libel  dismissed. 


PBooEiDnros  to  Vaoats  ahd  Ahvul  Divobcob,  avd  Emor  ov  Pi 
▲5B  oir  Mabxzaob  WmcB  Tbbt  havb  CoircBAonm.— It  is  not  our  par- 
poM  to  inquire  into  the  validity  of  foreign  diToroee.    That  aabjeot  haa- 
already  been  oonaidered  in  this  aeriee  in  the  note  to  TdUn  ▼.  ToUn^  21  Am. 
Dec  747;  and  besides,  foreign  divorcee  are  seldom  attacked  in  direct  proceed 
Inge  to  Taoafce  and  annnl,  which,  only,  it  is  now  oar  object  to  consider. 

Vaoatiko  and  AKionxnro  Dtvobcu  at  Eoglisiastioal  Law.— It  ap* 
pears  to  have  been  the  generally  accepted  doctrine  of  the  eodesisstical  law 
that  a  sentence  against  the  Talidity  of  a  marriage  was  never  final,  bat  alway» 
open  to  revision  and  reversal:.  Pojmter  on  Mar.  ft  Div.  167;  Shelford  on 
Mar.  ft  Div.  474;  2  Bishop  on  Mar.  ft  Div.,  sec.  748;  Bcwur  v.  Rkkau,  1 
Hag.  Con.  213,  214.  As  was  said  by  Dr.  Oalvert,  in  argument  in  Duchtn  qf 
KhigifUm'9  Caae,  20  HoweU's  Stote  Trials,  866,  420:  *«There  can  be  no  de- 
termination against  a  marriage  bat  what  Is  open  to  fatare  litigatioii.  We  all 
know  that  in  a  question  of  marriage  any  person  that  has  an  interest  may 
intervene  before  sentence  given;  and  any  persons  having  an  interest,  though 
they  have  neglected  to  intervene  in  that  cause,  might  appeal  within  the- 
proper  time;  nay,  I  will  go  so  far  as  to  say  that  if  any  person  haviog  an 
interest  should  have  so  far  neglected  it  as  to  omit  availing  himself  of  an  in- 
terventioa  or  appeal,  yet  he  might  still  come  before  the  court,  show  hia 
interest,  and  be  heard.  A  marriage  cause  goes  further  still;  for  I  believe  in 
most  other  cases  a  determinatioD  would  be  forever  binding,  at  least  to  the 
parties;  bat  in  these  questions  I  conceive  it  is  not;  for  if  there  was  to  be  a. 
question  between  a  husband  and  wife  in  a  cause  of  jactitation,  and,  as  in  this 
canse,  it  was  determined  that  there  was  no  marriage;  yet  the  party  against 
whom  that  sentence  was  obtained,  I  apprehend,  might  appear  afterwards^  he- 
might  produce  any  new  proof  that  he  did  not  know  of  at  that  time;  or  even 
if  he  had  not  produced  what  proof  he  had,  he  might  be  heard  upon  it.  The 
reason  of  that  indulgence  I  take  to  be  this:  by  the  canon  law  a  marriage  was- 
held  to  be  indissoluble,  and  for  that  reason  a  sentence  against  it  never  could 
be  final;  §eiUeniia  contra  matrimonimn  nunquam  tranmbU  in  rem  judiealam. 
The  canon  law,  it  is  well  known,  has  been  received  in  this  country  withi 


460  QBSEirs  V.  Qbesne.  [Mass. 

respect  to  nuurriage,  partionlarly  as  to  that  position  of  its  being  IndissolaUe. 
In  most  other  qnestioni,  as  of  property,  a  person  might  be  bound  by  timei 
bound  by  not  making  so  good  a  ease  as  he  shoold  have  done;  bot  as  a  person 
can  not  release  himself  from  the  obligations  of  marriage  by  any  lapse  of  time, 
or  any  neglect  in  stating  his  case,  the  question  is  ever  open;"  and  see  Id. 
406.  442,  443,  450,  451,  606,  507.  But  there  have  been,  notwithstanding, 
some  expressions  of  dissent  by  ecclesiastical  Judges  from  this  doctrine  of  the 
eanon  law.  Thus  in  Norton  v,  Seton,  3  Phillim.  162,  Sir  John  NlchoU  says: 
*'By  the  canon  law  the  marriage  is  not  absolutely  dissolved;  the  parties  are 
eepaiated;  and  if  the  church  is  deceived,  the  former  marriage  is  to  be  re- 
newed; and  If  a  second  marriage  is  contracted,  it  becomes  null  and  void. 
What  a  state  to  place  the  parties  in  1  This  is  something  in  the  text  law 
which  I  can  not  readily  assent  to  belong  to  the  law  of  this  country.**  And 
in  Meadoufcrq/t  v.  Hugwemtt,  3  Curt.  403,  404,  Sir  Herbert  Jenner  Fust  ob* 
eerves  to  counsel:  * 'According  to  your  acgument,  every  child  and  every  child's 
child  may  bring  a  suit  to  have  the  sentence  reversed;  they  will  equally  be 
strangers;  I  do  not  see  where  it  is  to  stop."  So  in  Pntdam  v.  PAi^^oe,  Har* 
grave's  Law  Tracts,  456,  note;  S.  C,  2  Amb.  763;  20  Howell's  State  Trials, 
479,  note,  it  is  intimated  that  if  a  sentence  of  divorce  is  obtained  by  tend 
there  may  be  an  application  for  its  vacation  to  the  court  which  pronounced  it, 

POBSIBILITT  OV  AND  GhOUVDS  VDK  VaGATXNO  AVD  AHHUXXJirO  DlVOBOIS  AT 

Amebigan  Law. — ^In  America,  the  law  in  regard  to  vacating  and  annulling 
divorces  is  by  no  means  uniform.  Qovemed  probably  by  the  reason  that 
Judgments  of  divorce  ought  to  be  more  stable  than  others,  it  has  been  fre- 
quently held  that  statutes  providing  for  the  opening,  within  a  certain  time, 
of  judgmenta  or  decrees  rendered  without  any  other  notice  than  puUicatiott, 
do  not  apply  to  actions  for  divorce:  MeJwMa  v.  Afe/wiMn,  8  Ind.  30;  LewU 
V.  Lewis,  15  Kan.  181,  citing  the  principal  case  190,  in  a  review  of  the  cases 
on  this  subject;  OVonndl  v.  O'dmnell,  10  Keb.  890;  S.  0.,  6  N.  W.  Bep.  29; 
OiiruOky.  OantfA,  20 Iowa,  225;  IFAifcomfr  v. fKAitoomft,  46 Id.  437;  OtPeas  v. 
Sim»t  3  Cold^.  644.  The  contrary  conclusion  was,  however,  reached  in 
Smith  V.  Smith,  20  Mo.  166,  Scott,  J.,  dissenting;  and  in  Xdtprenoe  v.  Law- 
rence^ 73  IlL  577,  Walker,  G.  J.,  and  Breese  and  Scott,  JJ.,  dissenting,  the  ar- 
gument of  the  majority  in  the  latter  case  being  that  a  decree  of  divoroe  agahist 
one  notified  by  publication  only,  and  who  did  not  appear,  was  not  absolute 
until  after  the  expiration  of  the  time  allowed  by  the  statute  for  opening  the 
decree;  and  persons  acting  in  view  of  the  decree,  and  seeking  to  acquire  rights 
under  it,  would  do  so  knowing  its  provisional,  conditional  character.  It  is 
further  held  that  the  sections  of  the  Indiana  code  which  provide  for  relieving 
a  party  from  a  judgment  taken  against  him  throu^^  his  mistake,  inadvertence^ 
surprise,  or  inexcusable  neglect,  and  for  granting  a  new  trial  within  a  certain 
time,  on  cause  shown,  do  not  apply  to  decrees  of  divorce:  Swing  v.  Ewing,  24 
Ind.  468,  citing  the  principal  case  476;  but  on  the  other  hand,  Bueh  ▼.  Rush, 
10  Iowa,  648;  S.  C,  26  Am.  Rep.  179,  holds  that  a  decree  of  divorce  frandu- 
lontly  obtained  may  be  set  asid^,  notwithstanding  the  rights  of  innocent  third 
parties  may  have  intervened,  under  section  3154  of  the  Iowa  code  of  1873, 
providing  for  the  vacating  of  a  judgment  or  order  after  the  term  at  which  it 
was  made.  And  the  principal  case;  FohomY,  Foleom,  56  N.  H.  78;  Odvin  v. 
OoMn,  2  P^ge,  385;  S.  C,  22  Am.  Dec  644;  and  OiUruih  v.  Qilruth^  aa^nna, 
did  not  justify  the  conclusion  that  a  decree  of  divoroe  should  be  excepted 
from  the  providons  of  the  section.  The  statutes  of  certain  statss  are  more 
explicit  in  their  terms.  Thus  section  2185,  Missouri  revised  statutes  of  1879, 
provides  that  where  an  KppeeX  is  not  taken  or  writ  of  eiror  sued  out  in  time^ 
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"mi  petition  for  review  of  any  Judgment  for  diToroe rendered  in  any  oeae  aris- 
ing under  this  diapter  ihall  be  allowed,  any  law  or  statote  to  the  oontrary 
notwithstanding; "  and  nnder  this  a  decree  of  divorce  can  not  be  set  aside  for 
fraud,  on  petition  after  the  lapse  of  the  term  at  which  the  decree  was  ren- 
dered,  although  prior  to  this  act  this  was  possible:  Man^ftM  v.  Mem/^/tdd^  26 
Mo.  163.  Section  135  of  the  New  York  code,  fixing  a  time  wherein  a  de 
fendant»  '*  except  in  an  action  for  divorce,**  may  be  allowed  to  come  in  and 
defend,  where  service  of  summons  was  by  pnblication»  is  held  not  to  deprive 
the  court  of  power  to  open  a  default  where  summons  was  so  served:  Proton 
V.  Bromn,  58  N.  Y.  600;  and  see  DaOcn  v.  DaUon,  41  How.  Vr.  221. 

Independent  of  any  statutory  qualification,  it  is  undoubtedly  the  general 
rule  that  "  decrees  of  divorce  may,  when  obtained  by  fraud,  be  vacated  in 
the  same  manner  and  under  the  same  circumstances  which  would  warrant 
the  vacation  of  any  other  decree,  although  the  party  who  obtained  the  fraud- 
ulent judgment  has  contracted  another  marriage:"  Freeman  on  Judgments, 
sec.  480;  and  see  barding  v.  Alden^  0  QreenL  140;  8.  C,  23  Am.  Deo.  540. 
There  can  certainly  be  no  questian  that  a  decree  of  divorce  obtained  by  fraud, 
and  without  the  libelee's  knowledge,  may  be  set  aside  on  the  application  of 
the  libelee  during  the  same  term:  Carteff  v.  Corley,  7  Chray,  545;  and  it  is 
held  that  i^  during  the  term,  it  is  shown  that  the  divorce  was  the  result  of 
collusion,  or  was  aided  or  brought  about  by  a  collusive  sgreement  of  the  par- 
ties, the  courts  on  motion  of  eitiier  party,  should  vacate  the  decree  and  let  in 
the  defense:  Jkutfcfik  v.  Daf^orth,  105  IlL  603.  So  under  article  6»  section 
13»  of  the  Alabama  oonstitution  of  1810,  which  provided  that  "divorces  from 
the  bonds  of  matrimony  shall  not  be  granted  but  in  cases  provided  by  law, 
by  suit  in  chancery;  and  no  decree  for  such  divorce  shall  have  effect  until 
the  same  shall  be  sancticned  by  two-thirds  of  both  houses  of  the  general  as- 
sembly,** the  marriage  tie  is  not  dinolved  before  a  decree  of  divorce  has  re- 
ceived legislative  sanction,  and  therefore  such  decree  may  be  impeached  for 
fraud  by  an  original  bill  in  the  nature  of  a  bill  of  review,  filed  for  that  pur- 
pose; distinguishing  the  principal  case  (page  457)9  ^  that  the  decree  which 
was  there  sou^t  to  be  annulled  operated  a  dissolution  of  the  marriage  and 
fixed  a  gUOuB  of  the  parties,  and  holding  (page  460)  that,  upon  its  authority, 
if  the  divorce  in  the  case  at  bar  were  confirmed  by  the  legislature,  the  power 
of  the  court  to  annul  the  decree  was  open  to  question:  Ex  parte  8mUht  84 
Ala.  455.  Where,  also,  a  libelee  or  defendant  has,  through  the  fraud  of  the 
libelant  or  plaintiff,  been  prevented  from  putting  in  an  answer  or  making  a 
defense  to  a  libel  or  suit  for  divorce,  there  should  be  no  question  of  the  right 
of  the  injured  party,  at  a  subsequent  term  or  at  any  time,  provided  there  has 
been  no  laches,  by  appropriate  proceedings,  to  vacate  or  annul  the  decree  or 
judgment:  Edaon  v.  Edton^  108  liass.  500;  S.  C,  11  Am.  Bep.  303;  Johnwn 
V.  Coleman^  23  Wis.  452;  Crouch  v.  CroucA,  30  Id.  667;  ffolmet  v.  Holmu, 
63  Me.  420;  AdamB  v.  Adama,  51  N.  H.  388;  B.  C,  12  Am.  Bep.  134^  JRaw- 
Una  V.  i?ai0<liM,  18  Fk.345;  True  v.  True,  6  Minn.  458;  Toung  v.  Toung,  17 
Id.  181;  Matn^/IM  v.  Man^fSetd,  26  Mo.  163;  AUen  v.  MadeUan,  12  Fk.  St. 
328;  S.  C,  51  Am.  Dec  608;  Boifd*e  Appeal,  38  Pa.  St.  241;  WatumialDer  v. 
Wanamaher,  10  Fhila.  466;  Nkhereon  v.  Niehermm,  13  Week.  Notes  Oas.  210; 
and  this,  although  the  party  who  perpetrated  the  fraud  has  married  again, 
and  issue  of  sudi  marriage  is  bom:  Atten  v.  Madettan^  Crouch  v.  Crouch, 
Holmee  v.  ffolmee,  eupra;  WhUeomb  v.  WkUeomb,  46  Iowa,  437;  Rush  v.  Rueh, 
Id.  648;  S.  C,  26  Am.  Bep.  170.  The  neglect  of  the  plaintiff  in  a  divorce 
suit  to  proceed  to  trial  in  two  previous  divorce  suits  brought  by  him,  where 
Issues  had  been  formed,  his  procuring  publication  of  the  summons  in  a  paper 
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most  unlikely  erer  to  notify  the  defendant,  and  hie  nntme  aflldavit  that  he 
•conld  not  with  doe  diligence  find  her  residence  or  post-offioe  address,  were 
held,  in  Everett  ▼.  Everett,  18  N.  W.  Bep.  6379  to  be  evidenoe  of  fiand  and 
liad  faith,  which  warranted  the  setting  aside  of  the  deoree  so  obtained.  And 
where  a  divorce  wss  granted  in  a  suit  brought  in  the  name  of  an  insane  wife, 
in  confinement  in  an  asylnm  in  another  state,  it  was  held,  on  a  bill  filed  on 
lier  behalf  to  set  aside  the  divorce,  alleging  that  it  was  proonred  by  firand  of 
the  hosband,  that  whether  there  was  frand  in  fact  or  not,  the  lawwonld  pie- 
•snme  frand  and  set  aside  the  divorce,  no  matter  by  whose  advioe  it  was  ob> 
tained:  Bradford  v.  Ahmd,  89  BL  78;  S.  G,  31  Am.  Rep.  07. 

Bigelow,  C.  J.,  in  Edeon  v.  Edaon,  supra,  thns  states  the  law  on  this  ques- 
tion: "  It  is  no  doubt  true  that  a  deoree  or  judgment  ^Hiieh  steads  unreversed 
4md  in  force,  can  not  be  called  in  question  or  impeached  In  eollatsral  proceed* 
jngs  by  one  of  the  parties  to  the  original  suit;  it  is  a  very  different  proposi- 
tion to  main  tain  that  an  innocent  party  can  not  invoke  the  power  of  the  court 
by  which  the  original  judgment  or  deoree  waarsndered,  to  vacate  and  annul 
it  on  the  ground  that  it  was  produced  by  a  fraud  practiced  on  the  court  to 
his  gross  injury.  We  believe  it  to  be  an  eetablished  principle  of  jurispru- 
dence that  courts  of  justice  have  power,  on  due  proceedings  had,  to  set  aside 
•or  vacate  their  judgments  and  decrees,  whenever  it  appears  that  an  innocent 
party  without  notice  has  been  aggrieved  by  a  judgment  or  decree  obtained 
against  him  without  his  knowledge  by  the  frand  of  the  other  party.  Nor  is 
this  principle  limited  in  its  operation  to  courts  which  proceed  according  to 
the  course  of  the  common  law.  It  is  equally  applicable  to  courts  exercising 
jurisdiction  in  equity,  and  to  tribunals  having  cognisance  of  cases  which  are 
usually  heard  and  determined  in  the  ecclesiastical  courts.  In  tribunals  of 
the  last-named  description,  whose  decrees  can  net  be  revised  by  writ  of  error 
-or  review,  the  proper  form  of  proceeding  is  by  petition  to  vacate  the  former 
■decree  as  having  been  obtained  by  fraud  upon  the  party  and  imposition  upon 
the  court"  It  is  plain  that  the  conclusion  reached  in  the  principal  case  is 
not  oppoeed  to  the  doctrine  laid  down  by  the  preceding  decishms.  Thus,  in 
Edson  V.  Edwn,  si^pra,  in  holding  that  upon  petition  of  the  party  aggrieved 
A  decree  of  divorce  obtained  at  a  former  term  against  the  petitioner  by  fslse 
testimony,  on  a  libel  of  which  she  bad  no  actual  notice,  knowledge  of  which 
was  fraudulently  kept  from  her  by  the  libelant,  and  of  which  the  court  had 
only  apparent  jurisdiction,  founded  on  false  allegations  of  domicile,  might 
be  vacated,  it  is  said:  '*The  case  of  Oreene  v.  Oreenet  2  Gray,  361,  which  is 
cited  and  relied  upon  by  the  respondent,  is  not  in  conflict  with  the  general 
current  of  authorities.  Some  of  the  general  expressions  used  by  the  court, 
when  disconnected  from  the  facts  of  the  case  then  in  adjudication,  have 
been  thought  to  give  sanction  to  the  doctrine  that  a  decree  of  divorce, 
when  once  obtained,  could  not  be  impeached  In  any  form  or  mode  of  pro- 
seeding,  or  set  aside  by  one  of  the  parties  to  the  original  suit,  however 
fraudulent  and  collusive  may  have  been  the  oondact  of  the  party  in  its 
procurement.  But  such  a  conclusion  is  not  a  fair  and  legitimate  result  of 
the  language  and  masoning  of  the  court,  when  considered,  as  it  ought  to  be, 
solely  with  reference  to  the  aotoal  case  before  the  court  for  adjudication. 
The  attempt  there  was,  upon  a  new  libel  for  divorce,  to  try  over  again  a  cass 
which  had  before  been  adjudicated  between  the  same  parties,  after  due 
notice  and  opportunity  for  a  full  hearing  on  the  merits.  Strictly  speaking, 
the  decision  is  an  authority  only  for  the  proposition  that  a  deoree  of  divorce 
can  not  be  called  in  question  or  invalidated,  on  the  ground  of  fraud  in  its 
prncurement,  in  a  separate  and  independent  libel,  subsequently  brought  be- 
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twsen  the  aame  parties,  wben  it  appears  that  the  first  deeree  waa  entered 
■after  due  notioe  to  the  adverse  party,  followed  by  aa  adjudioation  upon  evi- 
denoe  offered  ia  support  of  the  allegationa  in  the  libeL  To  this  extent  there 
^an  be  no  donbt  that  the  decision  is  in  harmony  with  soond  principle  and 
with  adjudicated  cases.  Bat  beyond  this,  which  waa  the  predse  point  ad- 
judicated, the  authority  of  the  case  can  not  be  properly  extended."  So,  In 
Adams  ▼.  Adanu,  8vpra,  where  it  was  held,  on  motion  to  set  aside  a  decree 
•of  diToroe  granted  more  than  scTen  years  before,  that  courts  have  power  to 
«et  aside  or  vacate  such  decreee,  aa  in  case  of  other  judgments,  and  will  ez* 
•ercise  that  power  when  fraud  or  imposition  is  clearly  established,  tha  lol- 
iowing  observation  is  made:  "  The  case  of  Greene  v.  QreenA  merely  decides 
4hat  on  an  original  bill  filed  at  a  subsequent  term  a  decree  of  divoroo  will  not 
be  set  aside  for  frand  and  false  testimony;  and  distinctly  declines  to  give  an 
opinion  on  the  point  whether  such  decree  is  open  to  revisal  by  review,  writ 
of  error,  cerUorwrif  or  any  other  proceeding  in  the  nature  of  an  appeal,  the 
court  taking  the  ground  that  such  decree,  when  the  court  has  jurisdiction, 
b  oondosive  between  the  parties,  unless  revised  on  some  legal  proceeding 
instituted  directly  for  that  purpose,  although  third  persons  might  be  allowed 
to  attack  it  collaterally.  And  besides,  it  would  seem  that  ChrtaiA  ▼.  Oremt 
iiaa  been  overruled  in  Massachusetts,  in  Edaon  v.  Edton;^  but  the  learned 
<oourt  is  clearly  mistaken  in  regard  to  the  import  of  the  last  case  which 
lit  cites.  See  also  the  principal  case  explained  in  an  able  article  in  4  Am. 
Law  Beg.  1.  In  this  connection  it  may  be  well  to  notice  the  following 
pertinent  criticism  on  the  view  taken  of  AUen  v.  MaMian,  suprtt,  by 
"Shaw,  C.  J.,  in  the  principal  case^  found  in  a  note  to  a  report  of  the  latter  in 
Ihe  periodical  last  cited,  page  48:  '*  The  facts  of  the  case  of  Allen  v.  MadeU 
•Ian,  12  Pa.  St.  328,  referred  to  in  the  foregoing  opinion,  seem  to  have  been 
somewhat  misapprehended.  The  action  there,  though  in  form  upon  a  prom- 
issory note,  was  in  fact  brought  to  test  the  power  of  the  common  pleas  of 
Philadelphia  to  vacate,  on  the  ground  of  fraud,  a  decree  of  divorce  which 
iiad  been  granted  at  a  previous  term.  This  was  the  main  question  before 
the  supreme  courts  and  it  waa  decided  in  the  affirmative,  in  a  very  able  opin- 
ion; the  conclnsiona  of  which  arc,  to  some  extent,  adverse  to  thoee  of  Ofiene 
V.  Oreme.^  The  case  of  Pariah  v.  Pariah^  9  Ohio  St.  634,  seems  to  be  the 
•only  authority  clearly  opposed  to  the  foregoing  views,  and  is  based  upon  a 
wrong  understanding  of  the  principal  case.  It  was  there  held  that  a  deonse  of 
-divorce^  although  obtained  by  frand  and  fadse  testimony,  without  notice  of 
the  pendency  of  the  petition,  the  published  notices  being  willfully  suppressed, 
•ean  not  set  aside  on  an  original  bill  filed  at  a  subsequent  term,  citing  the 
principal  case  (page  538)  as  decisive— an  extreme  doctrine  not  warranted  by 
the  conblnsion  there  reached. 

In  accordance  with  the  decision  in  the  principal  case,  it  is  held  that»  in 
-the  absence  of  fraud  in  obtaining  it,  a  decree  of  divorce  niri  will  not  be 
opened  three  years  after  it  was  granted  to  let  In  evidence  to  contradict  the 
iacts  upon  which  it  was  founded:  WhUkiff  ▼.  WkUmg,  114  liass.  494,  dting 
-the  principal  case  496,  to  this  point;  and  a  decree  of  divorce  will  not  be 
vacated  by  the  court  after  the  term  at  which  it  waa  entered,  without  dear 
jnroof  that  the  libdee  was  prevented,  by  fraud  of  the  libelant  or  imposition 
upon  the  court,  from  being  heard  in  the  original  suit  upon  some  matter  which, 
if  then  proved,  would  have  constituted  a  good  defense;  thus  a  decree  will  not 
be  vacated  after  the  lapse  of  twdve  years,  upon  the  ground  that  the  adverse 
party  suborned  witnesses,  when  all  the  evidence  to  sostain  that  charge  was 
'known  to  the  party  making  it  at  the  time  of  the  trial;  nor  upon  the  ground 
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that  the  advene  party*  induced  the  petitioner's  wttnesees  to  secrete  them- 
selves and  avoid  testifying,  when  it  does  not  appear  that  the  petitioner  took 
any  means  to  procure  their  attendance,  or  to  obtain  a  postponement  of  the 
trial;  nor  is  it  any  ground  for  vacating  the  decree  that  the  petitioner  has 
since  been  made,  by  a  change  in  the  law,  a  competent  witness  to  testify  to- 
his  own  innocence:  Jlolbrook  v.  Ilolbrook,  Id.  568.    So  a  virtual  retrial  of  a 
libel  for  divorce  can  not  be  granted  upon  an  original  petition,  on  the  ground 
that  the  decree  was  obtained  by  the  fraud  and  perjury  of  the  libelant  and. 
liis  witnesses,  no  fraud  of  the  libelant  being  shown,  except  by  impUcatioii- 
from  Uie  charge  of  perjury:  FoUom  v.  Folaom,  55  N.  H.  78,  citing  the  princi- 
pal cose  82.     A  decree  of  divorce  will  not  be  set  aside  or  opened  upon  the  ser-- 
▼ice  of  a  subpoana  upon  the  defendant,  who  was  confined  in  the  state  prison,, 
unless  it  appears  that  the  defendant,  by  reason  of  his  situation,  was  deprived, 
of  al^gal  and  meritorious  defense:  Pkelpsr,  Phdpt,  7  Paige,  150;  and  under 
similar  circumstances,  the  decree  will  not  be  opened  for  the  purpose  of  en* 
abling  the  defendant  to  set  up  a  condonation  of  the  adultery  as  a  defense. 
ffqfmire  v.  Ilo/mire,  Id.  60;  S.  C,  32  Am.  Dec.  611.   So  the  fact  that  a  wif» 
who  had  obtained  a  divorce  on  the  ground  of  adnlteiy  had  herself  conunitted 
adultery  before  the  divorce  was  granted,  by  marrying  again,  she  believing  ai 
the  time  that  she  had  been  legally  divorced  from  her  first  husband  and  had 
a  light  to  marry,  is  not  a  ground  for  setting  aside  a  decree  of  divorce  to 
which  she  was  otherwise  beyond  question  entitled:  Sdbertson  v.  Soberimmp 
0  Daly,  44.    If  a  judgment  or  decree  of  divorce  is  rendered  without  jurisdio- 
tion  of  the  person,  as  where  the  summons  or  subpoena  is  served  on  the  de- 
fendant in  another  state,  it  will  be  set  aside,  on  motion,  at  a  subsequent 
term:  Wealherbee  v.  Weaiherhee,  20  Wis.  409;  Dvnn  v.  Z>ttitsi,  4  Paige,  425; 
so  where  no  summons  at  all  is  issued  or  scr\'ed,  an  action  to  annul  and  set 
aside  the  judgment  will  lie:  Willtnan  v.  WUlman,  57  Ind.  500;  and  a  judgment 
may  be  vacated  on  motion  for  irregularity  affecting  the  jurisdiction  of  th» 
person,  in  that  the  affidavit  on  which  the  order  for  publication  of  the  sum- 
mons was  made  did  not  state  any  facts  to  show  that  the  defendant  could  not 
with  due  diligence  be  found  or  served  with  the  summons  In  the  state;  and 
this,  even  after  the  prevailing  party  has  married  afjain,  but  it  should  be  don* 
with  hesitation,  and  only  after  the  gravest  and  most  careful  oonsidenition: 
Wortman  ▼.  WortmaUf  17  Abb.  Pr.  66;  and  where  a  Inll  for  divorce  was, 
upon  default,  taken  as  confessed,  and  the  next  day  the  defendant  filed  affi* 
davits  showing  satisfactorily  that  the  person  with  whom  the  copy  of  the 
summons  was  left  was  not  a  member  of  his  family,  it  was  held  error  to  over- 
rule a  motion  to  set  aside  the  default  and  permit  the  defendant  to  answer: 
Brown  v.  Brown,  59  111.  315.     A  decree  improvidentiy  entered  under  a 
statute  which  has  been  repealed  may  be  vacated:  Wdte§  v.  Wale»t  119  Mass. 
89.    So  a  decree  may  be  vacated  and  the  complaint  dismissed,  on  the  joint 
petition  of  the  parties,  after  the  decree  haii  been  enrolled;  but  the  rights  of 
third  parties  acquired  under  such  decree  will  not  be  disturbed:  Colvin  v. 
Colvh^,  2  Paige,  885;  S.  C,  22  Am.  Deo.  644.    But  a  decree  setting  aside  a. 
sentence  of  divorce  adjudged  against  a  wife,  and  declaring  the  same  Toid  in 
part,  or  only  so  far  as  to  give  the  wife  her  dower,  and  a  distributive  share  in 
the  personal  estate  of  the  decessed  husband,  leaving  so  much  of  the  decreo 
as  dissolved  the  marriage  contract  in  force,  is  inconsiBtent  and  can  not  be 
supported  either  upon  principle  or  authority;  there  can  not  be  two  widowa 
lawfully  entitied  to  dower,  any  more  than  there  can  be  two  wives  legally 
entitied  to  the  support,  care,  protection,  and  name  of  the  husband:  McOnh 
wy  V.  MeCraneif,  5  Iowa,  232,  citing  the  principal  case  253. 
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QooJ>  Movivn  anb  DiuoBroDB  BaQniBBi>.»A  par^  leeldiig  to  rmoate  or 
•imal  a  jadgnMnt  or  deoree  of  dWoroe  mnife  be  aotnated  by  good  motives: 
ZoeUHery.  ZoMter,  46  Midu  511;  S.  G,  0  N.  W.  Bep.  8S1;  Stnger  ▼.  Singer^ 
41  Barb.  189;  S.  0.,  17  Abb.  Pr.  66,  note;  PotU  ▼.  Poa$,  10  Week.  Notes 
Gas.  102;  and  mutt  prooeed  with  due  dUigenoe:  ZoeUner  t.  Zodlner^  Singer 
▼.  Skiffet,  PottB  y.  PoCto,  mtpra;  Bwrgt  v.  Btarge^  88  HI.  164;  aad  see  DavU 
V,  DaifUp  90  Id.  180,  184;  and  if  these  requirements  are  not  obserred,  they 
will  be  fatal  to  the  application.  These  requisites  are  thus  clearly  set  forth 
by  Ingraham,  J.,  in  Simger  ▼.  Singer,  eupra:  "Independent  of  any  other 
considerationa,  if  the  motion  was  properly  made,  and  in  dae  seaeon,  the 
court  would  order  any  judgment  of  divorce  obtained  by  collusion  or  fraud  to 
be  set  aside,  not  from  any  regard  to  the  parties  concerned,  but  from  motives 
of  public  policy.  In  sudi  a  case,  however,  it  should  be  made  apparent  that 
the  party  so  moving  was  acting  from  good  motives,  and  not  from  any  ex- 
pected pereonal  advantage.  But  where  the  judgment  of  divorce  has  l>een 
aoquiesMd  in  for  the  period  of  several  years,  and  the  plaintifif  has  again  been 
married,  some  better  reason  than  the  mere  gratification  of  personal  feeling, 
or  the  desire  to  obtain  a  further  sum  of  money  from  the  plaintifif,  should  be 
made  clearly  to  appear,  before  the  court  would  be  warranted  in  granting 
such  an  application."  But  upon  sufiBdent  cause  shown,  a  decree  of  divorce 
may  be  vacated,  although  the  libelant  is  dead,  and  more  than  twelve  years 
have  elapsed  since  the  deoree  waa  made:  lUieiUff  In$,  Co.'«  Appeal^  03  Pa.  St. 
242;  S.  0.,  8  Week.  Notes  Gas.  896.  So  where  the  plaintiff  marries  again 
after  obtaining  a  divoroe,  the  defendant  can  not  be  said  to  acquiesce 
therein,  if  she  does  not  know  of  the  divorce  for  more  than  a  year  after  the 
second  marriage,  and  had  not  the  means  to  set  it  aside  immediately  after 
knowledge  thereof:  JfvereU  v.  Aerett,  18  N.  W.  Bep.  687. 

DrvoBOB  Obtaikxd  bt  Oollusiok.— In  Prudam  v.  PhUttptf  Hargrave's 
Law  Tracts,  456,  note;  S.  C,  2  Amb.  763;  20  Howell's  State  Trials,  479,  note, 
it  is  said  that  if  both  parties  colluded  in  tiie  cheat  upon  the  court,  it  was  never 
known  that  either  <d  them  could  vacate  the  judgment;  so  it  is  held  that 
where  a  wife  obtained  a  divoroe  on  a  sworn  bill  containing  the  usual  allega- 
tion that  there  was  no  collusion,  she  could  not  maintain  a  subsequent  bill  to 
set  aside  the  decree  on  the  ground  that  it  was  procured  by  collusion:  Sim- 
moiM  V.  8fmmon§f  47  Mich.  268;  S.  C,  10  N.  W.  Bep.  360;  and  that  a  party 
to  a  collusive  divoroe  obtained  In  another  state  was  bound  by  it,  and  could 
not  in  another  suit  for  divoroe  take  advantage  of  the  fraud  and  illegality  of 
the  proceedings  upon  which  the  decree  was  based:  NkkoU  v.  NkhdU,  25  N. 
J.  Eq.  60,  citing  the  principal  case  65.  The  question  of  public  policy  is  appar- 
ently overlooked  in  theee  cases,  although  it  seems  to  us  that  it  should  be 
considered.  In  Dwtfarth  v.  Dm^wrik,  105  HI.  608,  it  is  held  that  if  during 
the  term  it  is  shown  that  the  divorce  is  the  result  of  collusion,  or  was  aided 
or  brought  about  by  a  collusive  agreement  between  the  parties,  the  court,  on 
motion  of  either  party,  should  vacate  the  decree.  A  decree  of  divoroe  will 
not  be  set  aside  on  aooount  of  fraud  and  ooUusion  between  the  plaintiff's 
attorney  and  the  defendant,  when  the  plaintiff  was  not  a  party  to  such  fraud 
and  was  entitled  to  the  decree:  Harfi  v.  Harft,  16  N.  T.  Week.  Dig.  461. 

Batoigatioh  ov  DivoBcn. — ^A  party  against  whom  a  deoree  of  divoroe 
has  been  granted  can  not,  after  his  subsequent  marriage  with  another,  prose- 
cute an  appeal:  8Uphma  v.  SUpkeM,  51  Ind.  542;  Cfamer  v.  Oamer,  88  Id. 
139.  By  his  marriage  after  his  divoroe  he  admits  the  legality  of  the  divoroe 
proceedings.  This  principle  wiU  evidently  apply  where,  after  a  divoioe,  the 
Am.  Dec  VoXi.  LSI— W 
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libelee  or  defeodant  marries  and  then  aeeka  to  vacaU  or  anitnl  the  decree  or 
judgment:  See  Webeler  ▼.  Webeler,  M  Iowa,  153. 

Pabtibs  to  PBOCDUEDnros.— Certain  qnestiona  have  ariaen  with  referenoe 
to  partiea  in  aotions  to  yaoate  or  annul  divoroea.  ThiiB»  where  infant  chil- 
dren of  di?oroed  parents  aooght  to  aet  aside  the  decree  of  divorce  on  th* 
groond  of  oollnaion,  it  watf  lield  that  th^  were  strangers  to  the  record,  anJ 
could  not  maintain  the  bUl:  Bamgk  v.  Bcmgh^  37  Mich.  59;  S.  C,  26  Am.  Beji. 
496;  but  see  itotoftns  V.  Sawlins,  18  Fla.  846.  So  the  second  husband  of  a 
divorced  woman  can  not  maintain  an  action  to  have  the  judgment  of  divorce 
canceled,  on  the  ground  that  it  was  obtained  through  fraud  and  collusion: 
Jiuifer  V.  HtehO,  85  K.  T.  483;  S.  C,  12  Bep.  183;  12  N.  Y.  Week.  Dig.  381; 
and  where,  after  the  rendition  of  a  decree  of  divorce  in  Iowl^  at  the  suit  of 
the  wife,  the  husband,  who  was  a  resident  of  New  York,  obtained  a  divorce 
there,  it  was  held  that  he  had  no  interest  in  the  subject-matter  of  the  wife's 
action  which  entitled  him  to  a  reopening  of  the  case  on  the  ground  that  the 
decree  was  fraudulently  obtained,  it  not  appearing  that  the  parties  had  any 
children,  or  that  property  rights  were  involved:  WAtUr  v.  Wtbder,  54  Iowa, 
153.  But  on  the  other  hand,  in  HawUiu  v.  Bawlms,  18  Fla.  345,  it  was  held 
that  where  a  divorce  was  obtained  by  a  husband  through  fraud  and  imposi- 
tion, and  the  wife  continued  to  live  with  her  husband,  she  and  the  children 
bom  to  the  parties  after  the  decree  may  proceed  by  original  bill  in  the  nature 
of  a  bill  of  review,  against  the  husband's  administrator  and  the  children  bom 
before  the  decree,  to  set  the  decree  aside  and  recover  their  interest  in  the 
estate;  and  such  bill  is  not  objectionable  upon  the  ground  either  of  misjoinder 
of  partiea  plaintiff  or  of  multifariousness.  So  in  Johnson  v.  Oolemanj  23  Wik 
452;  it  is  decided  that  in  a  suit  in  equity  instituted  by  a  wife  after  her  hus- 
band's death  to  have  a  judgment  of  divorce,  obtained  by  him  through  fraud, 
set  aside,  both  the  administrator  and  heirs  at  law  of  the  husband  were 
proper  parties  defendant. 

Pboobdubb. — ^In  the  absence  of  any  statute  to  the  contrary,  the  manner  of 
proceeding  to  set  aside  or  annul  decrees  or  judgments  of  divorce  is  evidently 
not  different  from  that  in  other  cases.  It  will  be  seen,  from  the  examination 
of  the  foregoing  dedsions,  that  the  decrees  or  judgments  were  attacked  in  two 
ways:  by  motions,  and  by  original  actions  In  equity.  In  regard  to  an  origi- 
nal bill  in  the  nature  of  a  bill  of  review  being  a  proper  proceeding,  see  par- 
ticularly i^atolms  Y.  RtnoUnOf  18  FU.  345;  Mho  parte  SmUh^  84  Ala.  455;  Baa^ 
ford  V.  Baurfbrd^  4  Or.  80,  37.  In  WaUon  v.  Waiaon^  47  How.  Pr.  240;  S. 
O.,  1  Hun,  287;  3  Thomp.  &  C  667»  in  which  it  was  held  that  where  a  judg- 
ment of  divorce  was  obtained,  and  subsequentiy  the  plaintiff  died,  a  motion 
made  upon  the  administrator  to  set  aside  the  judgment  for  fraud  and  irreg- 
ularity was  properly  denied^  and  that  the  only  mode  in  which  the  relief 
sought  could  properly  be  obtained  seemed  to  be  an  action  in  the  nature  of  a 
bill  of  review,  Mullin,  P.  J.,  said:  "A  court  of  chancery  has  power,  on  bill 
filed,  to  vacate  a  judgment  of  a  court  of  law  obtained  by  fraud;  resort  to  a 
court  of  equity  becoming  necesssry  because  of  the  difficulty  there  formeriy 
was  in  courts  of  law  in  trying  questions  of  fact  arising  on  motions,  and  par- 
ticularly questions  of  frand;  and  when  discovery  was  necessary,  it  was  power- 
less to  grant  relief.  When,  however,  none  of  these  difficulties  presented 
themselves,  the  court  granted  relief  on  motion,  and  only  turned  the  parties 
over  to  the  expensive  and  tedious  remedy  of  a  suit  in  chancery  where  it  found 
itself  unable  to  determine  the  questions  of  fact  arising  on  the  motion.  But 
now  courts  of  law  are  antfaoriaed  to  refer  it  to  a  referee  to  take  proof  on  die- 
pited  questions  of  &et  arising  on  motioiii  and  in  that  way  to  affiitd  tiM  par^ 
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tiet  an  opportmiitgr  to  sMntaiii  the  tnith  by  the  acuaiBAtioB  of  tiw  witnaiM 
produced  before  sneh  referee.  On  the  coming  in  qf  the  erldcnoe  thne  taken, 
the  court  of  law  is  as  capaUe  of  passing  upon  the  questioDS  of  fact  as  would 
be  a  judge  sitting  In  equity.  There  is  not,  therefore,  ordinarily  any  neces- 
sity now  for  sending  a  party  seeking  to  set  aside  a  judgment  for  fraud  in  ob- 
tuning  it  to  a  court  of  equity.  There  may,  however,  be  cases  in  which  that 
eomse  may  still  be  not  only  proper  but  necessary."  In  Johnmm  ▼.  Oolemanf 
28  Wis.  462,  it  was  held  that  a  suit  in  equity  might  be  instituted,  although 
it  was  possible  the  judgment  might  be  set  aside  on  motion.  In  Iowa,  where, 
it  will  be  remembered,  the  statute  providing  for  setting  aside  defaults 
granted  upon  service  by  publication  only  is  decided  to  have  no  application 
to  proceedinga  for  divorce,  a  court  of  equity  may  vacate  a  decree  of  divorce 
obtafaied  by  fraud:  WkUcomb  v.  WkUeomb,  46  Iowa,  437.  In  Indiana,  the 
ease  of  McQuigg  v.  MeQmigg,  18  Ind.  294,  holds  that  the  common-law  right 
to  set  aside  a  judgment  of  a  superior  court  for  fraud,  by  bill  In  chancery,  or 
by  complaint  in  the  nature  of  such  bill,  is  entirely  superseded  by  the  various 
provinons  of  the  code  for  the  vacation  of  judgments;  and  therefore  judg- 
ments of  divorce  could  only  be  set  aside  upon  a  motion  for  a  new  trial,  made 
within  the  time  allowed  therefor;  and  see  WooUe^  v.  IfboUcy,  12  Id.  663;  but 
the  later  case  of  WiBman  v.  WUlman^  57  Id.  600,  deddes  that  there  may  be  an 
action  to  annul  and  set  aside  a  judgment  of  divorce,  which  is  void  for  want  of 
Jurisdiction,  no  summons  liaving  been  issued  or  served.  In  Missouri,  the 
rule  is  held  to  be  that  a  judgment  of  divorce  cin  not  be  attacked  for  fraud 
otherwise  than  In  a  direct  proceeding  in  the  court  in  which  it  was  rendered; 
therefore^  wliere  a  divorce  was  granted  a  husband  liy  tlie  circuit  court  of  one 
eonnty,  the  decree  can  not  be  attacked  in  another  circuit  court  by  making  it 
one  of  the  Issues  In  another  suit  brought  by  the  wife:  De  Cfraw  v.  De  Cfraw, 
7  Mo.  App.  121,  dting  the  principal  case  131,  and  Pcarish  v.  PatrUh,  9  Ohio 
St.  634,  as  denying  tlie  jurisdiction  of  courts  to  interfere  with  the  parties, 
from  grounds  of  pnbUo  policy.  In  cases  of  the  grossest  and  most  cruel  fraud, 
after  a  divorce  has  been  granted. 

EviBBrcs. — ^Before  a  court  will  set  aside  a  decree  of  judgment  of  divorce 
for  fraud,  the  frand  must  be  clearly  established:  Lord  v.  Lord^  66  Me.  265; 
ffolbrooh  V.  HcXbrooh^  114  Maas.  568;  Adcam  v.  AdamB^  51  N.  H.  888;  8.  C, 
12  Am.  Rep.  184;  and  see  Otehler  v.  ChchUr^  51  Md.  187.  And  the  burden 
of  proof  Is  upon  the  party  seeking  the  relief:  ^opftins  v.  HopkmB^  86  Wis.  167. 

BmoT  OF  SnmHa  Asn>B  ob  AmrnLLnro  DnroBOB.— '*If  a  decree  of 
divorce  be  annulled,  the  maritsl  rights,  obligations,  and  tMm  of  tBe  parties 
are  revived,  although  one  of  them  has  in  the  mean  time  mairied  and  borne 
children  of  the  last  marriage: "  Freeman  on  Judgments,  sec.  333;  OawrtocA 
V.  Adam$t  28  Kan.  518;  8.  C,  88  Am.  Bep.  191;  12  Chicsgo  Legal  News, 
869.  So  a  decree  of  divorce  subsequently  adjudged  void  on  the  ground  of 
firaad  is  no  defense  to  an  indictoient  for  adultery  through  a  second  marriage 
contracted  In  reliance  upon  the  validity  of  the  decree:  8UUe  v.  WhUeomb,  52 
Iowa,  85;  S.  a,  85  Am.  Rep.  258. 

Thx  FBnraiPAL  gabs  is  cised  In  the  following  Instanofts,  in  addition  to 
those  given  In  the  foregoing  noto:  In  Sparhawh  v.  WUU,  5  Gray,  427,  to  the 
point  that  a  matter  in  controversy,  which  has  been  inquired  into  and  settled 
by  a  court  of  competent  jurisdiction,  csn  not  be  drawn  in  question  In  an- 
other suit  between  the  same  parties;  and  in  ffood  v.  Hood,  11  Allen,  20O,  to 
the  point  that  where  a  divorce  had  been  obtained  in  another  state  by  a  hus- 
band, it  was  not  competent,  in  a  libel  for  divorce  brought  by  the  wife  In  Mas- 
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Mchnsetts,  to  offer  evidence  to  oontnuiict  that  jadgment,  and  thow  that  it 
was  obtained  by  fnuid.  The  quotation  made  by  Shaw,  C  J.t  in  the  princi- 
pal caae,  from  Pmdam  v.  PhiUipt^  HaifpnTe's  Law  Thicti,  45ft,  note,  to  tfa» 
effect  "that  frand  waa  a  matter  of  foot,  and  if  need  in  obtaining  jodg- 
ment»  was  a  deceit  on  the  oourt  and  hnrtf ol  to  struigeny  who,  m  they  could 
not  come  in  to  revene  or  eet  aside  the  judgment,  mast  of  necessity  be  ad- 
mitted to  arer  it  was  frandolent,"  is  Ukewise  quoted  with  approval  in  Ih 
Armand  ▼.  Adanu,  25  Ind.  468;  Lee  v.  JSadk,  90  Id.  153,  in  holding  that  %• 
stranger  to  a  judgment  might,  in  a  coUateral  proceeding,  attack  it  for  tand. 
And  the  rule  laid  down  thi^  ''  the  maxim  that  frand  vitiates  every  proceed- 
faig  must  be  taken,  like  other  general  maxims,  to  apply  to  esses  where  proof 
of  fraud  is  admissibie.  But  where  the  same  matter  has  been  either  actually 
tried,  or  so  in  issue  that  it  might  have  been  tried,  it  is  not  agsiu  admissible,"' 
etc,  is  quoted  and  approved  in  United  StaUe  v.  Thr<>ckmoTkm,  98  U.  S.  68^ 
Brooke  v.  O^Hara^  8  Fed.  Bep.  534.  The  principal  case  is  also  referred  to  i» 
Luoae  v.  .Lucas,  8  Gray,  140,  in  discussing  the  alarming  and  dangerous  con- 
seqnspoes  of  the  reversal  of  a  decree  of  divorce  a  tmcido. 


Thubbeb  v.  Mabtin. 

[SOa4T,8M.] 

BiFSBfsiff  PBOTEiaiOB's  OonBTAiiT  UsB  ov  Watkbs  ov  Skbbam  Iot  mlO 
purposes  for  fifty  years  or  more  does  not  deprive  a  proprietor  above  of 
the  right  to  enjoy  a  similar  use,  provided  that  use  Ib  reasonable  and  doea 
not  deprive  the  proprietor  below  of  its  enjoyment  substantially  aooording 
to  its  natural  flow,  although  it  subjects  him  to  such  disturbance  as  neces- 
ssrily  and  unavoidably  follows. 

ToBT  \(j  the  owner  of  a  mill  against  the  owner  of  another 
mill,  sitoated  half  a  mile  above  on  the  eame  stream,  to  reoover 
damages  oaosed  by  the  defendant's  use  of  the  water  in  such  a 
manner  as  to  disturb  its  natural  flow,  and  divert  it  &om  the 
plaintiff's  mill.  The  plaintiff  showed,  at  the  trial,  that  his  mill 
had  been  erected  fifiy  or  siziy  years  before  that  of  the  defendant, 
and  was  in  constant  use  ever  since.  He  requested  the  judge  to 
instruct  the  jury  that  by  such  use  for  such  a  length  of  time  he 
acquired  an  absolute  right  to  have  the  waters  of  the  stream  come 
to  his  mill,  according  to  their  natural  flow,  without  any  inter- 
ruption or  disturbance  whatever;  but  the  judge  declined  to  give 
the  instruction,  and  charged  that  every  riparian  proprietor  had 
a  right  to  use  the  waters  of  a  running  stream  for  mill  purposes: 
that  priority  of  occupation  secured  to  the  first  occupant  the 
exclusive  right  to  the  use  of  the  waters  to  the  extent  of  his  occu- 
pation; but  that  priority  of  use  at  any  particular  point,  however 
long  continued,  could  never  deprive  the  owner  of  lands  bounded 
on  the  stream,  at  auy  point  above  the  mill-pond  of  the  finei 
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occupant,  of  ihe  right  to  ha^e  and  enjoy  a  similar  use  of  the 
water  as  it  passed  by  his  lands;  this  right,  however,  was  limited 
to  using  the  water  in  a  reasonable  and  proper  manner  for  work- 
ing a  mill  of  such  magnitude  only  as  was  adapted  and  appro- 
priate to  the  size  and  capacity  of  the  stream,  and  the  quantity 
of  water  flowing  therein;  that  he  had  no  right  to  detain  the 
water  an  unreasonable  length  of  time,  nor  discharge  it  in  such 
excessiTe  quantities  that  it  would  run  to  waste  and  be  lost  to 
the  riparian  pioprietors  below;  but  that  he  was  bound  to  so  use 
the  water  that  evezy  riparian  proprietor  below  would  have  its 
enjoyment  and  use  substantially  according  to  its  natural  flow, 
but  still  subject  to  such  interruption  as  was  necessazy  and  un- 
avoidable in  worldng  a  mill  of  suitable  magnitude,  adapted  and 
appropriate  to  the  size  and  capacity  of  the  stream,  and  the 
quantity  of  water  flowing  therein.  A  verdict  was  returned  for 
the  defendant,  and  the  case  was  reported  for  the  consideration 
of  the  whole  court,  judgment  to  be  entered  on  the  verdict,  if 
the  inatruotionB  given  were  oorzeot,  and  if  not,  a  new  trial  to  be 
granted. 

N.  MorUm^  tar  the  plaintiff. 

C  J.  Beedf  for  th^  defendant. 

By  Court,  Seaw,  0.  J.  The  court  are  of  opinion  that  the  law 
was  rightly  stated  by  the  judge  at  the  trial;  that  it  was  laid 
down  with  fullness  and  accuracy,  and  with  proper  qualiflcations. 
Every  man  has  a  right  to  the  reasonable  use  and  enjoyment  of 
a  current  of  running  water,  as  it  flows  through  or  along  his  own 
land,  for  mill  purposes,  having  a  due  regard  to  the  like  reason- 
able use  of  the  stream  by  all  other  proprietors  above  and  below 
him.  In  determining  what  is  such  reasonable  use,  a  just  regard 
must  be  had  to  the  force  and  magnitude  of  the  current,  its 
height  and  velocity,  the  state  of  improvement  in  the  country  in 
regard  to  mills  and  machinery,  and  the  use  of  water  as  a  pro- 
pelling power,  the  general  usage  of  the  country  in  similar  cases, 
and  all  other  circumstances  bearing  upon  the  question  of  fitness 
and  propriety  in  the  use  of  the  water  in  the  particular  case.  If 
any  party  claims  a  special  right  to  the  use  of  the  water,  more 
beneficial  to  himself  and  more  burdensome  to  the  riparian  pro- 
prietors above  or  below,  than  what  may  be  called  the  natural 
or  general  right  to  the  reasonable  use  of  the  stream,  he  must 
establish  such  right  by  grant  or  prescription. 

In  the  present  case,  there  seems  to  have  been  nothing  to  show 
any  use  of  the  stream  by  the  defendant  beyond  a  reasonaUa 
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use;  or  if  fheve  was,  the  infltraotions  were  saeh  as  to  leave  the 
question  of  fact  fully  to  the  juiy,  whose  province  it  was  to  pass 
upon  it. 
Judgment  on  the  verdict. 

Pbioe  Atpbopbiation  ov  Water  ov  Stxbam »  Riohtb  Aoquibxd  bt:  8m 
Heath  V.  WUlkmUt  43  Am.  Bee.  266,  and  where  the  question  is  discussed  at 
length;  Olney  ▼.  Femier,  67  Id.  711;  Eddy  v.  Simpion,  68  Id.  408;  Stein  v. 
Burden,  60  Id.  463;  see  also  EUiot  ▼.  FUehburg  B.  i?.,  67  Id.  85;  NewkaU  v. 
Ireson,  64  Id.  700,  and  oases  oollected  in  note.  The  right  acquired  by  a  ripa- 
rian proprietor  who  first  ereots  and  establishes  a  mill  is  not  so  absdlnte  as  to 
give  him  the  control  of  the  whole  stresm,  or  deprive  other  proprietors  of  the 
reasonable  enjoyment  of  the  privileges  to  whioh  they  are  naturally  entitled; 
the  latter  may  still  ooostmot  and  maintain  dams  across  the  stream  at  any 
point,  for  the  purpose  of  raising  heads  of  water  to  work  mills  of  their  own, 
provided  that  they  do  not  thereby  unreasonably  detain  the  water  above,  or 
throw  it  back  from  below,  so  as  to  interfere  with  the  previously  eTisting  mill: 
8mUh  V.  Agawtun  Canal  Co,,  2  Allen,  367;  but  the  right  to  an  exclusive  use 
of  the  water  may  undoubtedly  be  acquired  by  advene  possession  and  enjoy- 
ment where  it  is  real  and  actual;  thus  the  proprietor  who  first  lawfully  erects 
his  dam  across  the  stream  to  create  a  fall  to  operate  his  mill  has  a  rig^  after- 
wards to  maintain  it  against  all  other  proprietors  both  above  and  below;  and 
to  this  extent  priority  of  oooupancy  gives  priority  of  title:  PraU  v.  Lammm, 
Id.  288,  both  citing  the  principal  case.  And  in  City  o/Sprmgfidd  v.  Harris, 
4  Id.  496,  the  principal  case  is  cited  to  the  point  that  each  riparian  proprietor 
has  a  right  to  the  natural  flow  of  the  stream  for  any  hydranlio  puipose  he 
may  see  fit  to  apply  it,  and  therefore  such  proprietor  can  not  be  held  respon- 
sible for  any  injurious  consequences  which  result  to  others,  if  the  water  is 
used  in  a  reasonable  manner,  and  the  quantity  used  does  not  exceed  what  is 
reasonably  and  necessarily  required  foe  the  operat&oii  of  works  of  such  mag- 
nitude as  are  adapted  to  the  siase  and  capacity  of  the  stuim,  and  the  quan- 
tity of  water  usually  fiowing  therein. 

Usa  ov  Water  bt  Ripabiak  PBOPBiRoa  BaQunuo)  to  la  Riabohabls: 
Kote  to  Newhall  v.  Irewn,  64  Am.  Deo.  704;  note  to  ffeaik  v.  VPtZlJaau,  43 
Id.  276;  EUwt  v.  FUchburg  B.  i?.,  67  Id.  86,  and  note;  and  see  the  prin- 
cipal case  dted  to  this  point  in  Chandler  v.  Hcwkmi,  7  Gray,  860;  lierrySdd 
V.  CUyqf  Warceater,  llOliass.  219;  seealso^SinKA  v.  Agawam  Canal  Co.;  City 
of  SpringJiMv.  ffarri»t  cited  mipra;taid  Union  Mill  and  liming  Co.  y,  Fer- 
rUf  2  Saw.  196.  And  in  determining  the  question  of  reasonable  use  of  water 
by  a  riparian  proprietor,  the  Jury  may  consider,  among  other  things*  the  gen- 
eral usage  of  the  country  in  similar  eaees:  DmhorI  v.  JTeBpug,  S9  Ifish.  486^ 
xetering  to  the  principal 


Glabkb  t;.  Mat.     WhiffiiB  v.  Kmaf. 

[2  GSAT,  410.] 

Jumm  Who  Ezobsds  JujoaDiorioN  wttr  CkKiNiZASCB  ov  Faoxs  Ooxbi* 
vonire  Ezoess  is  liable  as  a  trespasser  to  any  party  injured;  altlioagb 
he  may  not  be  liable  where  the  defect  or  want  of  juriediction  is  occa- 
sioned by  some  facts  or  circumstances  applicsble  to  a  partienlar  ease  ok 
which  he  had  neither  knowledge  nor  means  of  knowledge. 
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OmCIR  19  NOT  LlABLB  fOB  AOXB  DORB  VX  EXBOOTlOJf  OV  PbOCTSS,  iBBIied 

by  a  Joatioe  withoat  Jnrisdlotion,  when  the  exoeM  of  Jnrudiotion  does 
not  mppear  oa  the  face  of  the  prooeo. 

ToBT  for  false  imprisonment.  There  were  two  cases^  the  first 
of  which  was  brought  against  May,  a  justice  of  the  peace,  and 
the  second  against  May  and  Kent,  a  constable.  The  plaintifib, 
on  Augnst  30, 1853^  were  summoned  to  appear  before  May,  as 
witnesses  in  a  criminal  prosecution,  in  which  the  defendant  was 
tried  and  acquitted  on  the  same  day,  but  they  failed  to  obey  the 
summons.  On  September  7, 1863,  the  plaintiffs  were  araested 
by  Kent  on  a  capias  issued  by  May,  for  &iling  to  appear  as  wit- 
nesses, were  adjudged  guilty  of  contempt,  and  on  refusing  to 
pay  a  fine  were  committed  to  jail  by  Kent,  under  a  mittimua 
issued  by  May;  but  on  the  next  day  the  plaintiff  Clarke  was  re- 
leased upon  habeas  corpus,  and  thereupon  the  defendants  dis- 
charged the  plaintiff  Whipple. 

(7.  B.  FamswcHh,  for  the  plaintiflfi. 
(7.  J.  Beed,  tor  the  defendants. 

By  Court,  Bioblow,  J.  The  ground  on  which  Clarke,  the 
plaintiff  in  the  first-named  suit,  was  discharged,  on  the  return  of 
the  writ  of  habeas  corpus,  from  the  imprisonment  to  which  he 
had  been  sentenced  by  the  defendant  May,  was  that,  under  the 
reyised  statutes,  chapter  94,  sections  6,  6,  and  statute  of  1838, 
chapter  42,  by  virtue  of  which  justices  of  the  peace  are  em- 
powered to  punish  for  contempt  persons  duly  summoned  to 
testify  before  them  who  fful  or  neglect  to  appear  without  rea- 
sonable excuse,  no  authoriiy  was  conferred  to  punish  contempt 
by  a  separate  and  independent  proceeding;  but  that  the  power 
and  jurisdiction  of  magistrates  in  such  cases  was  only  incidental 
and  auxiliary  to  the  trial  of  the  cause,  in  which  the  witnesses 
were  summoned;  and  could  not  be  legally  exercised,  except 
during  the  pendency  of  such  cause;  that  after  its  final  disposi- 
tion by  a  judgment  the  authoriiy  to  punish  such  contempt 
ceased,  and  that  Clarke  was  therefore  illegally  committed. 

The  decision  in  that  case  is  decisiTc  of  the  liability  of  the 
defendant  May  in  the  present  actions.  Although  he  had  juris- 
diction of  the  subject-matter,  he  was  empowered  by  law  to 
exercise  it  only  in  a  particular  mode,  and  under  certain  limita- 
tions. Having  disregarded  these  limitations,  and  exercised  his 
authoriiy  in  a  manner  not  sanctioned  by  law,  he  has  been  guilty 
of  an  excess  of  jurisdiction,  which  renders  him  liable  as  a  tres- 
passer to  the  party  injured.    The  rule  of  law  by  whii 
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are  held  rosponsible  in  such  oases,  and  the  authorities  in  sapport 
of  tlie  rule,  are  fully  stated  in  Piper  v.  Peanon,  2  Qiaj,  120 
[arUe,  p.  438]. 

It  is  undoubtedly  true  that  judges  and  magistrates  can  not 
be  held  liable  in  treqMWS  for  acting  without  juiisdiction,  or  for 
exceeding  the  limits  of  their  authority  where  the  defect  or  want 
of  jurisdiction  is  occasioned  by  some  facts  or  circumstances 
applicable  to  a  particular  case  of  which  the  judge  or  magistrate 
had  neither  knowledge  nor  the  means  of  knowledge.  In  other 
words,  if  the  want  of  jurisdiction  oyer  a  particular  case  is  caused 
by  matters  of  fiict,  it  must  be  made  to  appear  that  they  were 
known,  or  ought  to  have  been  known,  to  the  judge  or  magis- 
trate, in  order  to  hold  him  liable  for  acts  done  without  jurisdic- 
tion. Otherwise  the  maxim,  IgnoranHa  facH  excused,  applies: 
Pike  v.  Carter,  8  Bing.  78;  S.  0.,  10  Moo.  376;  Lowiher  ▼. 
JSxW  o/Badnor,  8  East,  113;  Colder  t.  Halket,  3  Moo.  P.  C.  77. 
But  the  case  at  bar  does  not  fall  within  this  qualification  of  the 
general  rule.  The  defendant  May  was  cognizant  of  all  the  facts 
which  constituted  the  defect  of  jurisdiction  in  the  proceedings 
against  the  plaintiff. 

In  regard  to  the  liabiliiy  of  the  other  defendant,  Kent,  who 
as  a  constable  served  the  capias  and  committed  the  plaintiffs  to 
jail  upon  the  miUimua,  a  different  rule  is  applicable.  The  magis- 
trate had  jurisdiction  of  the  subject-matter;  the  irregularity, 
which  constituted  an  excess  of  jurisdiction  in  him,  and  for  which 
he  is  liable,  did  not  appear  on  the  face  of  the  Cfl^)ia8  or  the  mUimus, 
which  were  regular  in  form,  and  contained  nothing  from  which 
any  defect  or  excess  of  jurisdiction  could  be  known  or  inferred 
by  the  officer.  He  was  therefore  serving  a  process,  regular  on 
its  face,  in  a  matter  of  which  the  magistrate  had  apparently  en- 
tire and  perfect  jurisdiction,  which  he  had  properly  exercdsed. 
In  such  cases,  the  rule  is  well  settled  that  the  officer  can  not  be 
held  liable.  His  warrant,  being  regular  on  its  face,  and  being 
issued  by  a  magistrate  having  jurisdiction  over  the  subjectr 
matter,  affords  a  full  justification  for  all  acts  done  by  him  in  its 
lawful  execution:  1  Gh.  PL,  11th  Am.  ed.,  182,  note  2;  Dcnahoe 
V.  Shed,  8  Met.  326;  IWier  v.  MoOirr,  1  Gray,  45,  46  [ante,  p. 
881];  Kennedy  v.  Duncldee,  Id.  71. 

Thb  result  is,  therefore,  that  the  plaintiffs  in  both  oases  are 
entitied  to  judgment  for  their  damages  against  the  defendant 
May;  and  in  the  second  case,  the  defendant  Kent  is  entitled  to 
judgment. 
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LiABZiiTr  or  Jvdioul  OmoEBs.— See  Piper  ▼.  Aflf«M»  mUe^  p.  438» 
Aodnote.  Hifa  OMe  and  the  principal  0M6~>re  cited  as  mimpMiioM  in  JBfav. 
SmUh,  5  Ormy,  186;  KeOg  ▼.  Bemig,  4  Id.  84;  Vtmderpool  ▼.  State,  84  Ark. 
]76»  177;  Codhsf  on  TortB»  416;  and  for  a  particular  mention  of  the  latter  an- 
thoritiea,  aee  the  note  above  referred  to.  The  principal  case  is  also  lefaiied 
to  in  Piper  ▼.  Pearmm,  wpra,  to  thtf  point  that  if  «  magistrate  acts  beyond 
the  limits  of  his  Jnrisdiotion,  his  proceedings  are  deemed  to  be  coram  hop 
Judiee  and  Toid;  and  if  he  attempts  to  enforce  any  process  fdnnded  on  any 
Judgment^  sentence^  or  conviction  in  each  case,  he  thereby  becomes  a  tres- 
passer; and  in  8unhan  y.  Jome»9  2  <kmy,  572;  it  is  cited  to  the  point  thftt  / 
jnstioes  of  the  peace  have  always  been  held  responsible  to  individuals  for  all 
the  injurions  consequences  arising  firom  every  illegal  act  they  xnaf  have  done, 
either  in  the  adjudication  of  causes  of  which  they  had  no  jurisdiction,  or  in 
the  exercise  of  their  ministerial  poweisi  or  In  the  discharge  of  their  mjnlste- 
rial  duties. 

OffioiE  Bzaoumo  Pboghhb,  wbxn  Pbotbotbd  VBXBxnirDXB:  See  Btaie 
V.  Weedf  68  Am.  Bea  188,  and  prior  cases  in  note;  also  Breek  v.  Blaaekard^ 
61  Id.  222;  MeDotudd  v.  WUHe,  64  Id.  428;  SiaU  v.  MeNaB/^,  66  Id.  660; 
CMtmm  T.  MeAwOtif^  67  Id.  229;  IfaOacs  v.  HcU$,  68  Id.  618;  Gwnmt^  v. 
T^fU9  Id.  777;  Spragae  v.  Birekard,  60  Id.  308;  lUker  v.  MeGirr,  anie^ 
p.  881.  The  prindpal  case  is  cited  in  JD^uee  v.  Hoover,  20  How.  81,  to 
the  point  that  where  a  court  has  no  jurisdiction  over  the  subject-matter, 
or  having  such  jurisdiction  is  bound  to  adopt  certain  rules  in  its  proceedings, 
from  which  It  deviates,  whereby  the  proceedings  are  rendsved  coroM  nen 
fadiee^  m  offiosr  sseonting  the  process  is  liaUe. 


SbBPABD  V,  BiGHABDB. 

[9  0BAT.4M.] 

Ldb  jt  Tutast  ur  Coiaioif  aoaxvst  Oo-avAav,  In  Mssianhn 
wttiy  to  recover  from  the  latter  any  suiplus  in  money  received  by  him 
over  and  above  his  share  of  the  profits  of  the  estate;  but  to  "*^*«**n1u  the 
action  it  must  appear  that  he  has  received  more  than  his  proportion  of 
iba  proceeds,  not  of  a  single  article,  but  of  the  entire  products  of  the 
estate,  after  deducting  all  proper  charges,  and  that  the  plaintiff,  and  no 
other  co-tenants,  is  entitled  to  the  surplus. 
MmvoAOBX  ov  Uhdividbd  Part  of  Land  is  Co-TXHAirr  ov  Ebvati,  has  a 
right  to  enter  and  take  possession  to  the  extent  of  his  title  under  the 
mortgage*  and  beiog  in  possession,  has  a  right  to  the  perception  of  his 
share  of  the  rents  and  profits,  although  his  entry  was  for  the  purpoee  of 
foredoeure,  and  was  informal  and  invalid  for  that  purpose. 

Ooktbaot  by  a  guardian  to  recover  for  applee  gathered  and 
8old  by  the  defendant  from  land  of  whioh  the  children  owned 
two  nndiyided  fifteenths.  It  appeared  at  the  trial  that  of 
thirty  barrels  of  apples  which  grew  on  the  land  in  1862,  the  de- 
fendant gathered  fourteen  barrels,  of  which  he  sold  twelve; 
that  daring  the  same  season  the  plainti£f  sold  from  six  to  twelve 
tons  of  grass  that  grew  on  the  land;  and  that  the  parlies  each 
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paid  some  tazee;  but  it  did  not  appear  how  muoih.  The  defend* 
ant  gave  in  eridence  a  mortgage  of  an  undivided  fifth  of  th» 
land,  executed  to  him  in  1850  by  a  co-tenant  of  the  plaintiff's 
wards,  on  which  was  indorsed  a  certificate  to  the  effect  thai  the 
defendant  had  entered  upon  the  land  for  condition  broken,  and 
for  the  purposes  of  foreclosure,  signed  and  sworn  to  by  twa 
witnesses,  and  recorded.  It  was  ruled,  upon  this  evidence,  that 
the  defendant  had  shown  himself  to  be  a  tenant  in  common  with 
the  plaintiff,  and  that  the  latter  could  not  maintain  this  action^ 
and  a  verdict  for  the  defendant  was  dkeoted.  Bxoepfeions  bj 
the  plaintiff. 

N.  Morton,  for  the  plaintifll 

E.  Ames,  for  the  defendant. 

By  Court,  BmsLOW,  J.  The  genetal  role  of  the  common  law,, 
that  one  partner  or  tenant  in  common  can  not  sue  his  copartner 
or  co-tenant  in  an  action  ex  conirachi,  but  must  proceed  by 
action  of  account  or  bill  in  equiiy,  is  not  the  law  of  this  com- 
monwealth. Long  before  the  action  of  account  was  abolished 
by  revised  statutes,  chapter  118,  section  48,  and  when  ibe^ 
courts  of  this  state  had  no  jurisdiction  in  equity  of  suits  b^ 
tween  copartners  and  tenants  in  common,  it  vras  held  that 
aesumpeii  would  lie  by  a  tenant  in  common  to  recover  from  his 
co-tenant  any  surplus  in  money  over  and  above  his  share  of  the 
profits.  This  remedy  was  said  to  be  consonant  to  the  andent 
practice  in  this  commonwealth:  BrigJuim  v.  Evdeth,  9  Mass.  638;. 
Jonee  v.  JEarraden,  Id.  640,  note.  The  same  doctrine  has  been 
since  affirmed  in  seveml  cases:  Bond  v.  Hags,  12  Id.  84;  WHb^ 
V.  Phinney,  16  Id.  116;  Brinley  v.  Kupfer,  6  Pick.  179.  And  it 
has  been  held  that  the  remedy  in  equity  now  giv«n  by  the  stat- 
ute does  not  affect  the  application  of  the  rule  to  cases  whese- 
the  remedy  by  action  at  law  is  plain  and  adequate:  Fanning  v. 
Ohadwiok,  8  Id.  420,  424  [16  Am.  Dec  288]. 

But  although  this  is  the  well-settled  rule  of  law  in  this  com-^ 
monwealth,  we  think  the  plaintiff  &ils  to  bring  his  case  within 
its  operation.  The  evidence  does  not  show  that  the  defendant 
has  received  more  than  his  share  of  the  proceeds  of  the  entira 
crops  and  products  of  the  estates  owned  in  common,  or  that 
there  is  any  surplus  thereof  in  his  hands  for  which  he  is  bound 
to  aooount  to  the  plaintiff  or  his  ward.  It  is  not  enough  for 
the  plaintiff  to  show  that  the  defendant  has  taken  more  thaa 
his  proportion  of  a  single  article  raised  on  the  estate;  but  it 
must  be  made  to  appear  that  he  has  received  more  than  his  ali-^ 
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qnot  part  of  fhe  prooeeds  of  all  the  produota  of  the  oommon 
property,  after  deducting  all  reasonable  and  proper  ehargea. 
There  must  be  a  balance  due  at  the  commencement  of  the 
plaintiff's  action,  in  the  hands  of  the  defendant,  as  the  result 
of  a  final  settlement  of  the  account  between  the  parties  relating 
to  the  estate  owned  in  common.  This  the  CTidence  on  the  part 
of  the  plaintiff  entirelj  fiuls  to  establish.  The  only  fact  dis- 
tinctly proved  is,  that  the  defendant  gathered  and  took  away 
more  than  his  share  of  the  apples  which  grew  on  the  estate  in 
the  year  1862.  But  it  does  not  appear  that  the  plaintiff  did  not 
also  receive  the  full  share  belonging  to  his  wards,  out  of  those 
which  were  left  on  the  estate  by  the  defendant;  nor  that  the 
defendant  has  received  more  than  his  proportion  of  the  entire 
products  of  the  estate. 

I,  in  the  present  state  of  the  proof,  the  rights  of  the 


other  co-tenants  to  the  income  and  profits  of  the  common  prop- 
erty are  left  wholly  indeterminate,  and  for  aught  that  appears, 
they  may  have  claims  adverse  to  those  of  the  parties  in  this 
action.  In  such  a  case,  an  action  of  asmimptU  does  not  afford 
an  adequate  remedy.  Where  a  case  is  complicated  by  having 
three  or  more  parties  with  adverse  interests,  the  only  suitable 
remedy  is  by  a  bill  in  equity,  in  which  the  conflicting  claims  of 
all  persons  interested  in  the  joint  property  can  be  adjusted 
and  settled:  See  Beport  of  Commissioners  on  Bevised  Btatntes, 
c.  118,  sec.  89,  note. 

The  objection  urged  by  the  plaintiff  that  the  defendant  can 
not  be  regarded  as  a  co-tenant  of  the  estate  is  not  tenable.  By 
virtue  of  his  mortgage,  he  had  the  right  to  enter  and  take  pos- 
session of  the  estate,  to  the  eictent  of  his  title  under  it,  botii  as 
against  the  mortgagor  and  all  other  persons.  Being  in  posses- 
sion under  a  legal  titie  and  seisin,  he  had  the  right  to  the  per> 
ception  of  his  share  of  the  rents  and  profits:  Ooodurin  v. 
Bichardaan,  11  Mass.  469;  Welch  v.  Adams,  1  Met  494.  It 
is  wholly  immaterial  that  his  entiy  was  informal  and  invalid  tot 
the  purpose  of  foreclosure.  It  is  suffldent  that  it  gave  him 
l^gal  possession  of  the  estate  under  the  mortgage. 

Exceptions  overmled. 


AssoMPSiT  Jam  bt  Tmkamt  nr  Oommom  aqaxmbi  Cu-noiAinr,  in 
ohiiMtli  and  oerteiii  otfaer  ttefees,  to  reoovor  a  thsra  ol  noli  sad  profits: 
Note  to  Chamlben  v.  CftiMiften,  14  Am.  Dec.  587;  Fmmimg  v.  Cfkadwiek,  If 
Id.  233;  Chardiner  Mfg.  Co.  v.  HtM^  17  Id.  248;  tee  ako  note  to /XdUiMMi 
V.  IKiOiaHM,  50  Id.  14kA.    ThepriMnpilcMeieoited  to  thispointiii  Am^v 
HuXmu,  6  Oimy,  119;  Bfwm  v.  WMng^oifn,  106  Maes.  819;  and  when  a  tenant 
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In  oommon  reoorwed  the  entire  Ion  on  a  policy  of  innuanoe  to  which  he  end 
h\»  co-tenants  were  entitled,  be  recovered  to  their  neee  reepeotlTely,  in  pro- 
portion to  their  aliqnot  parte  of  the  common  estate,  and  an  action  at  law  will 
lie  on  their  behalf:  8tark$  Vp  Bikes,  8  Gray,  612;  but  it  is  only  when  a  tenant 
in  common  has  receiyed  in  money  more  than  his  share  of  the  rents  and  profits 
of  the  common  estate  that  an  action  at  law  can  be  snstained  in  Maasachn- 
setts  by  his  co-tenant  to  recover  the  sorplns:  Peck  ▼.  Oarpenier,  7  Id.  284; 
and  see  Blood  ▼.  Blood,  110  Mass.  547,  to  nearly  the  same  effect.  The  prin- 
cipal case  was  cited  to  all  the  foregoing  points.  As  to  actions  of  account 
between  co-tenants  to  recover  a  share  of  rents  and  profits,  see  R^i^man  v. 
LeiM  Sken,  80  Am.  Dec  613;  MePhamm  v.  MePhermm,  63  Id.  416;  PuekeU 
V.  Smith,  Id.  686. 

Tmi  FRUfcnpAL  gabs  is  wvhxumm,  dTBD  in  WkUe  v.  Mofpuurd,  111  Mass. 
260,  to  the  point  that  in  case  of  copartners,  neither  a  settlement  of  the  ao- 
oouits  nor  an  express  promise  to  pay  need  be  proved,  where  the  snit  is  cu- 
tmnpdi  for  the  final  balance;  and  in  Cook  v.  Jokmon,  121  Id.  828,  to  the  point 
tiiat  although  the  first  entiy  of  a  mortgagee  was  ineffeotnal  for  the  pnrpose 
of  foredosiire,  yet  that  entiy,  with  the  notice  to  the  tenant*  was  snffidant  to 
sntitla  the  mortgngeo  to  the  rsnls  nnder  a  lease  made  sinoe  tiia  mortage. 


CrOKMOHWBAIAB   t;.  ObET. 

Otmnum  oe  Ihdioeuht  Allboxvo  Saub  of  "Spnarvoim  os  Xnozi* 
OAXDrai  laQUOB,"  witfaoat  aathority  or  license  tfaenlor,  Is  bad  lor  nneer- 
tainiy,  and  insaffident  sostabi  to  a  judgment. 

OoHSLADiT  made  to  a  joBtioe  of  the  peace,  alleging  that  the 
defendants  at  a  certain  time  and  place,  "  without  any  authoritj 
or  license  therefor  dnly  had  and  obtained  according  to  law,  did 
Bell  cfpiritaouB  or  intoxicating  liquor"  to  a  certain  person.  The 
defendants,  haying  been  found  gtdlly,  appealed  to  the  court  of 
common  pleas,  where  they  pleaded  nolo  contendere.  The  plea 
was  receiyed  by  the  coturt,  and  the  defendants  then  moyed 
in  arrest  of  judgment.  The  case  was  reported,  with  the  con- 
sent of  the  defendants,  for  the  decision  of  the  whole  court. 

Jr.  WUkmKn,  duMoi  attorney,  for  the  commonwealth. 

B.  Barnard,  for  the  defendants. 

By  Oourt,  Maxoaur,  J.  It  is  a  general  rule  that  an  indict- 
ment, information,  or  complaint  must  not  charge  a  party  die- 
junctiTcly,  so  as  to  leave  it  uncertain  what  is  relied  on  as  the 
accusation  against  him:  2  Hawk.  P.  O.,  c.  26,  sec.  68;  1  Gh. 
Grim.  L.  281;  1  Stark.  Orim.  PL,  2d  ed.,  246.  Thus  an  indict- 
ment which  ayerred  that  S.  made  a  forcible  entiy  into  twodoses 
of  meadow  or  pasture  was  held  to  be  bad:  Spearfe  Caee^  2  BolL 
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Abr.  81.  So  of  an  iiifonnation  which  alleged  that  N.  sold  beer 
or  ale  without  an  excise  license:  Bex  t.  North,  6  Dowl.  &  By. 
143;  see  also  Bex  v.  Moriey,  1  Yon.  k  Jer.  221;  Ex  parte  Pain, 
5  Bam.  k  Cress.  261;  Bex  t.  Sadler,  2  Ohit.  519;  Davy  y.  Baker, 
4  Burr.  2471. 

When  the  word  ''  or''  in  a  statute  is  used  in  the  sense  of  "  to 
wit/'  that  is,  in  explanation  of  what  precedes,  and  malring  it 
signify  the  same  thing,  a  complaint  or  indictment  which  adopts 
the  words  of  the  statute  is  well  framed.  Thus  it  was  held  in 
Brown  y.  Commonwealth,  8  Mass.  59,  that  an  indictment  was 
sufficient  which  alleged  that  the  defendant  had  in  his  custody 
and  possession  ten  counterfeit  bank  bills  or  promissory  notes, 
payable  to  the  bearer  thereof,  and  purporting  to  be  signed  in 
behalf  of  the  president  and  4irectors  of  the  Union  Bank,  know- 
ing them  to  be  counterfeit,  and  with  intent  to  utter  and  pass 
them,  and  thereby  to  injure  and  defraud  the  said  president  and 
directors;  it  being  manifest  from  the  statute  of  1804,  chapter  120, 
section  2,  on  which  the  indictment  was  framed,  that  *' promis- 
sory note^'  was  used  merely  as  explanatory  of  **  bank  bill,"  and 
meant  the  same  thing.  So  in  State  y.  OUbert,  13  Yt.  647,  an 
information  was  held  sufficient  which  alleged  that  the  defendant 
feloniously  stole,  took,  and  carried  away  a  mare  "  of  a  bay  or 
brown  color;"  the  court  saying  that  the  colors  named  in  the 
information  were  the  same.  And  if  spirituous  liquor  and  in- 
toxicating liquorwere  the  same,  and  the  word  "intoxicating" 
had  been  used  in  the  statute  of  1852,  chapter  822,  as  a  mere 
explanation  of  the  word  "spirituous,"  the  complaint  in  the 
present  case  would  haye  been  rightly  drawn.  But  the  two 
words  are  not  synonymous.  All  spirituous  liquor  is  intoxicat- 
ing; yet  all  intoxicating  liquor  is  not  spirituous.  In  common 
parlance,  spirituous  liquor  means  distilled  liquor;  and  such,  we 
belieye,  is  its  meaning  in  the  statute.  Fermented  liquor,  though 
intoxicating,  is  not  spirituous. 

A  complaint  or  indictment,  on  the  statute,  should  charge  the 
defendant  either  with  selling  spirituous  liquor  or  with  selling 
intoxicating  liquor,  or  with  selling  spirituous  liquor  and  intoxi- 
cating liquor.  The  latter  form  is  usually  adopted;  and  it  is 
well  settled  that  it  is  a  proper  form,  and  that  proof  of  the  de- 
fendant's haying  sold  either  spirituous  liquor  or  intoxicating 
liquor,  as  well  as  proof  of  his  haying  sold  both,  will  support 
the  indictment:  1  East  P.  0.,  402;  AngeL  y.  OommonweaUh,  2 
Va.  Gas.  281;  Stale  y.  Price,  6  Halst.  203. 

As  the  complaint  against  these  defendants  leayes  it  uncertain 
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whether  ihej  are  charged  with  having  sold  spiritaoos  liquor  or 
intoxicating  liquor  which  is  not  spirituouSy  we  must  hold  it, 
upon  the  authorities  above  cited,  to  be  insuffloient  to  sustain  a 
judgment. 
Judgment  arrested.  

IvDionnum  GoHTAnmro  Dnuvscnvn  Allboatiohs  abb  Bad  tomUv- 
czBTAiNTr:  People  ▼.  TcmUnmm,  36  Oel,  IKKI;  thna  where  m  stotate  deecribee 
«n  offense  m  a  vending,  eta,  of  "spiritaons,  ardent,  or  intoxicating  liqnon  or 
intozieating  drinks,  via.,  nun,  gin,  brandy,  whisky,  ale,  and  beer,  or  wine," 
the  words  oonnected  by  "or"  in  the  first  and  third  plaoes  are  not  synonymous, 
and  a  complaint  in  the  very  words  of  the  statate  does  not  charge  an  oflfense 
with  snlfident  certainty  to  sustain  a  Judgment  after  a  verdict  for  the  state: 
Clifford  y.  Stale,  29  Wis.  390;  but  when  the  word  '*or"  in  a  statute  is  used 
in  the  sense  of  "to  wit,"  that  is,  in  explanation  of  what  precedes,  and  m^Ung 
it  signify  the  same  thing,  an  indictment  is  well  framed  which  adopts  the 
words  of  the  statute:  BUmer  ▼.  People,  76  Bl.  271;  Cl%ford  v.  Staie,  29  Wis, 
829.  An  indictment  for  unlawful  sales  of  "spirituous  and  intoxicating 
liquors"  is  likewiBe  not  supported  by  proof  of  sales  of  liquors  which  are  in- 
toxicating but  not  spirituous:  ChmnumweaUh  v.  lAoermore,  4  Gray,  20;  but 
where  an  indictment  is  for  being  a  common  seller  of  "intoxicating  liquors 
and  mixed  liquors,  part  of  which  is  intoxicating,"  the  sale  of  either  constitates 
the  offense:  CommcinweaUh  t.  BwmM^  9  Id.  288.  The  principal 
eited  to  all  the  forsgoing  points. 


GOMMONWEAI/CH  V.  SbOXH. 

Waht  Of  BBUOioirB  Bkubv  in  Winrsss  must  vm  Bseablibbbd  I^ 
mesDS  than  an  examination  of  the  witness  himself. 

iBDionaEirr  for  the  unlawful  sale  of  intozioating  liquors.  At 
the  trial}  the  counsel  for  the  defendants  asked  a  witness,  upon 
cross-examination,  ''Do  you  believe  in  the  existence  of  Gk>df '' 
to  which  the  witness  answered  in  the  a£Gbinative.  The  court 
then  interposed  and  refused  any  further  questions  to  be  put,  in 
reference  to  the  religious  belief  of  the  witness.  The  defendants 
were  oonTicted,  and  alleged  exceptions. 

J.  H.  Clifford,  aUomey  general,  tor  the  commonwealth. 

TP.  2>.  Narthend,  for  the  defendants. 

By  OouBT.  The  proposed  questions  were  properly  excluded* 
While  a  belief  in  the  existence  of  a  Gk>d  is  held  by  us  necessary 
to  the  competency  of  a  witness,  yet  the  want  of  such  religious 
belief  must  be  established  by  other  means  than  an  examination 
of  the  witness  upon  the  stand.    He  is  not  to  be  questioned  as 
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to  his  religions  belief ,  nor  required  to  dirnlge  his  Ofdnions  upon 
that  sabject  in  answer  to  questions  pat  to  him  while  under  ex- 
amination. If  he  is  to  be  set  aside  by  want  of  snoh  religious 
belief,  the  &ct  is  to  be  shown  bj  other  witnesses,  and  by  evi* 
dence  of  his  previously  expressed  opinions,  Toluntarily  made 
known  to  others. 

Aside,  therefore,  of  the  question  of  the  propriety  of  allowing 
further  inquiry,  after  the  witness  had  answered  affirmatiTely  the 
^neral  question  of  his  belief  in  the  existence  of  Qod,  in  the 
opinion  of  the  court  the  whole  inquiry  of  the  witness  upon  this 
matter  was  ineguJar  and  unauthorised:  1  OreenL  Er.,  sec  870, 
and  notes. 

Bxceptions  overruled* 

WmnHn  our  vor  si  ExAimnD  as  vo  ms  Rmoxous  Biuir,  sitlMr  vpoa 
liii  voir  dire  or  upon  cww-wnanlnatian ;  OommonwmUk  v.  Bmrke^  IS  Chaj, 
S4,  fdUowing  the  priaolpal  oaie;  and  tee  OuHiat  t.  Stnmg^  4  AsL  Dec.  179^ 
ISl.  The  qpiaione  held  1^  a  peiMa  offiBved  at  %  witneee  at  to  hii  oUlgntiea 
of  an  oatfa,  may  be  proved  by  hii  pgevioM  deelarattomi;  and  the  witneae  him- 
^M  AAfi  noi  be  adniftled  to  frirlahi  er  daav  aoob  deolaiatlflaaf  OWliit  ▼• 


GASES 


IN  TBI 


SUPREME  COURT 


MICHIGAN, 


Taskahill  t;.  TanuL 


If— iwina  <xf  Gkasrilb  Fabbmh  Wholb  Lmui.  Tixui  <xf  Fjwfmmii  Ot» 
VBOOVAUX  so  MowqAOBi,  ftnd  to  defeat  aooh  titio  tiio  mnrtg^ert  m 
tiuMM  ^■iwjfag  under  i»fini  nniit  show  a  jMirfwiiMfflii*'^  of  t^^  eondiUQB* 
Upon  the  braeoh  of  the  condition,  the  title  b  abiofaite  «l  law  in  the 
mortgagee^  althoogh  the  mortgncpr  may  be  entitled  in  e^pii^  to  a  lo* 
denption* 

lioaaroAon  of  Cbaxtmlb  n  BEiTiTun>  to  ImiSDiATn  Pobbmb ion  ov  PlK>r> 
nerr,  to  hold  until  oondition  bn^en,  nnleai  the  pertlee  otherwiie  et^^ 
late  in  the  mortgnge. 

lioaaroAOOB's  Posbsssion  ov  Ohattblb  Mosioaokd  is  Dobisd  PoflBBnov 
OF  MoBTOAOn,  where  the  martgikgQT  b  mifFered  to  retain  the  property 
without  an  agreement  to  that  efEsoty  lo  that  the  mortgagee  may  rednoe 
the  property  to  hu  pottOHion  at  any  moment»  and  may  maintain  trea- 
paH»  trover,  or  replevin  for  any  intermeddling  with  or  taking  of  the 
property  by  a  third  party. 

liOBTOAOXB's  BlORT  OF  AOROV  VOS  UKLAWFUL  IXTKBIKBIHCB  WITH  ChaT> 

Txu  MoBaoAOKD  BziBniy  ae  well  when  the  property  b  taken  by  an 
officer  nnder  color  of  legal  prooeM  ae  when  it  b  taken  without  color  of 
authority  of  law. 

UOBiZGAGOR's    InTXRIBT    IK    GhAXTKIA    MOBIOAOCD    MAT    BS   SSBBD    AKB 

Sold  only  when  he  b  entitled  to  the  poeeoeeion  under  an  agreement  to 
that  effect,  and  not  when  hu  poeeeeeion  b  by  permieefon,  nor  after  con- 
dition  broken. 
ItaooAOOR  ov  Chatxils,  wTTHoirr  BiOHT  OF  Foeamoir,  Has  No  Lbqaxi 
iHTBBBfrr  Whioh  oav  si  Sold,  under  eeetion  28^  page  476,  of  the  Miohi- 
gMi  revised  statutes,  providing  that  **  when  goods  or  ohatteb  shall  be 
pledged  by  way  of  nun^gsge  or  otherwise,"  **the  ifght  and  interest  in 
saoh  goods  of  the  person  making  such  pledge  may  be  sold  on  execution 
against  himi"  the  seotioo  was  not  designed  to  create  rights  and  sabjed 
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them  to  Minre,  Imt  only  to  oztond  the  remedy  by  exeontloii  orer  righto 
in  exUttonoOi 

DmnvonoH  sanmar  Mossoaob  or  Ohaitelb  avi>  Plkdob  n,  tlisi  the 
former  peine  the  legid  title,  whieh  beoomee  abeolate  At  law  npon  breeok 
of  the  condition;  while  *  pledge  only  peeeee  the  poeeeeeion,  with  a  right 
of  retdmar  ontQ  the  obligation  ie  fulfilled,  and  tbe  title  doee  not  beoome 
abeolate  in  the  pledgee,  who  has  only  a  ri|^t  of  f  oreoloenre,  or  of  eele 
after  notioe, 

IConoAOOE'B  LrasMBv  nr  Ca^soMiM  MoBaoAon>  oav  vb  Bkosmd  ufov  As- 
TAGBimiv,  if  at  all,  only  when  the  mortg^tor  hae  poeeeMJon  by  egree 
ment  with  the  mortgngee,  and  before  oondition  broken,  and  it  woold 
eeem  not  even  in  that  oaee. 

SiATura  AoxHOBimro  8au  of  iHTuaR  ov  Fijdqob  ob  MoBaoAOOB  ov 
BzaoonoN  iknhi  hot  AuTHaaiM  an  attaohment  of  eooh  intereet 

Bmsfiv.  Tha  pruparlj  in  qnegtion  had  been  mortgaged  by 
Czane  h  Folger  to  the  plaintiflit,  to  indemnify  {hem  for  in- 
dondng  a  note  f6r  the  aooommodation  of  the  mortgagors.  The 
pi^infilta  were  obliged  to  pay  the  note  at  matutily,  and  thqr 
thereapon  took  poaaeaaion  of  the  mortgaged  property.  Snbae 
qnently  the  right  and  title  of  the  morigagonei  in  the  properly 
was  attached,  and  the  pruperlj  aeiaed  by  the  defendant,  under 
a  writ  iaaoed  by  a  jnatioe  of  the  peace,  upon  a  debt  alleged  to 
be  due  to  one  Henzy  Bama  from  the  mortgagora.  The  plaint 
Hb  had  a  judgment,  and  the  defendant  brought  enor. 

O.  L  and  B.  O.  Walher,  tor  the  plaintiilk 

L.  Bitkop,  tor  the  defendant. 

^y  Court,  Maagmi,  J.  The  iirat  queation  made  in  Una  oaae  ia, 
whether  Orane  k  Folger,  the  mortgagors,  have  an  interest  in 
the  properly  which  was  liable  to  an  attachment,  and  levy  and 
aale  iqpon  eieoution,  and  whether  the  defendant,  in  suing  the 
writ  of  attaohment,  had  a  right  to  hold  the  property  in  order 
that  aoch  interest  might  be  diq>08ed  of.  By  a  mortgage  of 
bhattds,  the  whole  legal  title  of  the  property  passes  to  the 
mortgagee  conditionally,  and  to  defeat  such  title  the  mortgagor, 
or  those  claiming  under  him,  must  show  a  performance  of  the 
condition.  Upon  its  broach,  the  titie  is  absolute  in  the  mort- 
gagee, as  the  general  owner,  and  can  not  be  questioned  in  a  court 
of  law:  Stozy  on  Bailm.,  sec.  287;  2  Hill  on  Mort  816, 844;  jBuI- 
ler  T.  MBer,  1  Denio,  407;  Sumner  y.  Baichdder,  80  Me.  89; 
TAomMQ  t.  OHmer,  4  Smed.  k  M.  163;  Brawn  v.  BemerU,  8 
Johns.  98;  (hwego  IhOa  Bridge  Co.  t.  FiOi,  1  Barb.  Ch.  648; 
Langdon  t.  Bud,  9  Wend.  88,  84;  Jckley  t.  Finch,  7  Oow.  292; 
ITood  Y.  Dudley,  8  Yt  486;  Oifard  t.  Ford,  6  Id.  682;  Melody  j. 

An.  Dao.  YouLXI— n 
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Chandler,  12  Me.  382;  Flanien  t.  BanUno,  18  Id.  8S7;  JBodbm 
Y.  Tucker,  1  Piek.  889  [11  Am.  Deo.  202];  Pickard  t.  Low,  16 
Me.  48;  HawUmd  r.  WWeU,  8  Sandf.  807;  BpriffgB  ▼•  (7aaip»  2 
Spears,  181;  Airdtei;  r.  IbVarmer,  2  Denio,  170;  Charier  r. 
8ieven$,  8  Id.  88  [46  Am.  Dec.  444];  Bank  o/Bochetier  t.  Janes, 
4  N.  T.  498  [66  Am.  Dec.  290];  Jlden  t.  Lwodbi,  18  Met  204; 
BaU  T.  SnawhUl,  2  Green,  8. 

And  whether  at  common  law  such  mortgagor  has  an  eqmtjci 
redemption,  or  whether  courts  of  equity  will  interfers  and  allow 
a  redemption,  where  there  is  no  statatoxy  provision  relating  to 
redemption,  is  not  definitely  settled,  although  the  latter  opinion 
seems  to  be  that  eqoily  will  interfere  to  preTent  gross  injnstioe: 
1  Parsons  on  Oont.  462;  2  Hill  on  Mort  814;  2  Stoz/s  Bq.  Jar., 
sec.  1081;  Brown  t.  l^ipsoomft,  9  Port.  472;  Stoiy  on  Bailm., 
sec.  287,  and  cases  dted;  White  t.  Ccie,  24  Wend.  116,  142; 
The  general  title  then  being  in  the  mortgagee,  he  is  entitled  to 
immediate  possession  of  the  property,  to  hold  it  ontil  con- 
dition broken,  unless  the  parties  otherwise  stipulated  in  the 
mortgage;  without  such  agreement,  the  possession  of  the 
mortgagor  (if  suiEared  to  retain  the  properly)  is  deemed  the 
possession  of  the  mortgagee,  so  (hat  he  may  reduce  the  prop- 
erty to  poeaeesion  at  any  moment,  and  may  maintain  trespass, 
troTer,  or  replevin,  as  the  case  may  be,  for  any  intermeddling 
with  or  taking  of  the  properly  by  a  third  party  while  in  the 
possession  of  the  mortgagor,  equally  as  though  such  posses- 
sion were  actually  in  himself:  See  cases  aboTe  cited;  also 
Wdoh  T.  WkiUemore,  26  Me.  86;  Paul  r.  Eay/brd,  9  Id.  284; 
BrackeU  t.  BuOard,  12  Met  810;  Jlden  r.  Lincoln,  18  Id.  204; 
Fsrguson  t.  Thonuu,  26  Me.  499;  Caee  t.  TFuit^p,  4  Blaokf. 
426  [80  Am.  Dec.  664].  And  so  absolute  is  this  title,  and  conse- 
quent light  to  immediate  possession  hdd,  that  even  the  agree- 
ment that  the  mortgagor  may  retain  possession  until  condition 
broken  is  personal,  and  the  mortgagee  may  maintain  trover  for 
the  properly,  before  condition  bn^cen,  against  a  purchaser  from 
such  a  mortgagor.  Such  agreement  is  not  assignable  to  others, 
either  by  the  mortgagor,  or  by  sale  or  levy  on  his  property  for 
debts:  See  Butten  v.  Wattaoe,  2  Rich.  80.  So,  upon  condition 
broken,  the  mortgagee  may  immediately  sell  or  otherwise  dis- 
pose of  the  property:  See  Wood  v.  Dudley,  8  Yt.  488;  Burdiok 
V.  MoVanner^  2  Denio,  170;  Charter  v.  Slevena,  8  Id.  83  [46  Am. 
Dec.  444];  Holmes  v.  Bdl,  8  Oush.  822.  Indeed,  this  necessarily 
follows  from  the  foregoing  principles,  for  it  is  inconsistent  v?ith 
an  absolute  title  to  hold  that  the  power  of  sale,  or  other  dispo^ 
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«ition  of  tbe  property,  does  not  exist  in  the  person  holding  it; 
nor  is  this  inoonsistentwith  the  right  of  the  mortgagor  to  resort 
to  equity  to  redeem  the  property  at  any  reasonable  time  bef oie 
«iioh  sale  or  other  disposition  of  the  property  shall  be  made: 
See  Pakiwn  y.  Pierce,  12  Wend.  61. 

The  right  of  action  in  the  mortgagee  for  an  nnlawfnl  inter* 
ferenoe  or  intermeddling  irith  the  property  mortgaged  eodsts,  as 
well  when  the  property  is  taiken  by  an  officer  under  color  of 
legal  process  as  when  it  is  taken  without  color  of  authority  of 
law,  as  will  be  seen  by  reference  to  nearly  all  the  cases  I  ha^e 
aboTe  cited. 

It  is  a  singiilar  fact  that  vezy  much  of  the  law  determining 
the  rights  of  parties  to  chattel  mortgagee  has  been  settled  in 
adjudications  between  mortgagees  and  the  ministerial  offlcem  of 
the  law,  who  hare  attempted  to  make  the  title  of  the  mortgagor 
•nbser?ient  to  the  daims  of  his  creditors.  When  the  condition 
of  the  mortgage  has  become  broken,  and  the  title  in  the  mort- 
gagee becomes  absolute,  his  right  to  redoce  the  property  to  pos- 
session, and  to  hold  it  against  all  the  world,  as  a  principle  of 
common  law,  is  beyond  question.  That  he  can  not  be  disturbed 
in  that  poosesoion,  ezceptthiongh  the  intervention  of  the  courts 
of  equity,  is  eqoally  dear.  In  the  case  at  bar  it  is  f oond  that 
the  condition  of  the  mortgage  was  to  indenmity  the  plaintiib 
against  the  consequences  of  their  indorsement  of  a  note  for  the 
accommodation  of  the  mortgagors;  that  the  note  was  dishon- 
ored and  then  taken  up  the  plaintifb,  who  immediately  after- 
wards took  poosesoion  of  the  property  mortgaged,  and  held  it 
under  such  possession,  until  it  was  seized  1^  the  defendant,  by 
mtue  of  a  writ  of  attachment  issued  by  a  justice  of  the  peace 
some  mxteen  days  after  snch  acquisition  of  the  possession  by 
the  plaintifb,  upon  a  debt  claimed  to  be  due  to  one  Henry  Bams 
from  the  mortgagors.  The  defendant  attached  the  right  and 
title  of  said  mortgagors,  but  seiased  the  property  and  retained 
it  from  the  possession  of  the  plaintifb,  to  satisfy  any  judgment 
which  might  be  rendered  in  their  attachment  suit. 

It  is  contended  by  the  defendant's  counsel  that  this  right  of 
seizure  and  possession  is  given  to  the  defendant  by  the  provis- 
ions of  the  revised  statntes.  By  the  provinons  of  chapter  98, 
section  26,  the  oficer  serving  a  writ  of  attachment  is  required 
to  seize  so  much  of  the  goods  and  chattels  of  the  defendant — 
excepting  such  as  are  by  law  exempt  from  execution — as  will  be 
suf&oient  to  satisfy  the  plaintiff's  demand,  and  safely  keep  the 
«ame  to  satisfy  any  judgment  that  may  be  recoyered  ly  the 
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plaintiiF  in  suoh  attachment,  etc.  This  lien  of  the  officer  nec- 
«8flarily  oontinnes  until  after  judgment  and  execution,  and  a 
levy  bj  Yirtae  of  such  execution.  See  also  B.  S.  550,  see.  38. 
If,  then,  the  defendant  had  a  right  to  make  the  seizure  in 
this  case,  his  lien  was  perfect  at  the  time  of  the  institution 
of  this  suit  Had  he  such  right?  At  the  common  law, 
goods  and  chattels  mortgaged,  whether  in  possession  of  the 
mortgagor  or  mortgagee,  were  not  subject  to  levy  and  sale  upon 
execution  either  before  or  after  condition  broken:  See  opinion 
of  Stoiy,  J.,  in  Oanard  v.  JOaniio  Ins.  Co.,  1  Pet  440,  441; 
Marsh  t.  Lawrence,  4  Cow.  467;  HoJbrooh  t.  Baker,  5  Greenl. 
812  [17  Am.  Dec.  236];  Mdody  t.  OhmdUgr,  12  Me.  282; 
Badkm  y.  2Ucter,  1  Pick.  889  [11  Am.  Dec.  202].  It  is  said  in 
BaSey  t.  Burton,  8  Wend.  847,  that  when  the  mortgagor  had  a 
right  to  redeem  and  a  right  to  the  possession  for  a  definite 
period,  before  the  properly  can  become  forfeited,  the  mort- 
gagor has  an  interest  whidi  may  be  sold  on  execution*  The 
purchaser  in  such  case  takes  the  property  subject  to  the 
incumbrance;  he  purchases  the  right  of  the  mortg^or,  which 
is  a  right  to  the  possession  and  the  absolute  ownership,  subject 
to  the  incumbrance;  but  if  the  mortgage  at  the  time  of  the  sale 
on  execution  had  been  forfeited,  the  mortgagor  had  not  the  right 
to  possession  for  a  moment;  all  the  right  he  has  is  in  equity. 
See  also  Wheeler  r.  Molhrland,  10  Id.  822,  where  Savage,  0.  J., 
in  speaking  of  the  right  to  sell  the  interest  of  the  possessor  of 
personal  property,  says:  "  Such  is  the  case  possibly  of  a  mort- 
gagor in  possession  before  forfeiture."  See  also  Charier  t.  Ste^ 
vens,  8  Denio,  88  [46  Am.  Dec.  444];  Bank  y.  Grary,  1  Barb. 
648. 

At  the  most,  then,  a  right  to  seise  and  sell  the  interest  of  a 
mortgagor  only  exists  when  he  is  entitled  to  the  possesdon, 
under  an  agreement  to  that  effect,  and  not  when  his  possession 
is  by  permission,  nor  after  condition  broken:  See  also  Perkme 
V.  Mayjield,  6  Port  182;  King  t.  BaiOey,  8  Miss.  332.  But  we 
are  told  that  all  property  not  exempt  by  law  from  execution  is 
liable  to  attachment;  and  by  the  provisions  of  section  23,  page 
476,  of  the  revised  statutes,  the  interest  of  the  mortgagor  was 
liable  to  seizors  and  sale.  The  section  is  as  follows:  "  When 
goods  or  chattels  shall  be  pledged  by  way  of  mortgage  or  other- 
wise, for  the  payment  of  money  or  the  performance  of  acy 
agieement  or  contract,  the  right  and  interest  in  such  goods  of 
the  person  making  such  pledge  may  be  sold  on  execution 
against  him,  and  the  purchaser  shall  acquire  all  the  rights  and 
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intereBt  of  the  defeBdaat,  and  shall  be  entitled  tothepoBsession 
of  snch  goods  and  chattels  on  oomplying  irith  the  conditions 
and  tenns  of  the  pledge;**  and  by  section  82,  sales  of  personal 
pro|)eriy  are  prohibited,  except  the  same  be  present  and  exposed 
to  tiie  Tiew  of  those  attending  the  sale. 

We  hate  already  shown  that  the  mortgagor  after  condition 
broken  has  nothing  left,  unless  it  may  be  an  equity  of  redemp- 
tion, which  is  not  a  legal  interest  and  is  not  the  subject  of  le^y 
and  sale.  The  statute  was  not  designed  to  create  rights,  and 
Butsject  them  to  seizure,  but  only  to  extend  the  remedy  by 
execution  oyer  rights  in  existence.  Such  is  the  only  construction 
which  can  be  placed  upon  it,  consistent  with  law  and  the 
rights  of  parties.  The  language  of  the  section  relates  to  goods 
pledged  by  way  of  mortgage  or  otherwise,  authorises  a  sale  of 
the  pledgor's  interest,  and  confers  upon  the  purchaser  at  such 
sale  all  the  rights  and  interest  of  the  pledgor,  and  entitles  him 
to  possession  only  upon  complying  with  the  terms  and  condi- 
tions of  the  pledge.  Now  although  it  is  said  "  a  mortgage  is  a 
pledge — and  more:  it  is  an  absolute  pledge  to  become  an  abso- 
lute interest,  if  not  redeemed  at  a  certain  time" — yet  there  is  a 
broader  distinction  than  this  between  them,  for  a  mortgage 
passes  the  legal  title,  subject  to  be  defeated  upon  performance 
of  a  condition,  while  a  pledge  only  passes  the  possession,  or  at 
most  a  special  properly,  to  tiie  pledgee,  with  a  right  of  retainer 
until  the  debt  is  paid  or  the  other  engagement  is  fulfilled:  See 
cases  aboTe  cited.  In  the  one  case  the  title  becomes  absolute  at 
law  upon  breach  of  the  condition;  while  in  the  other  case  the 
title  nerer  becomes  absolute  in  the  pledgee,  and  he  has  only  a 
right  to  foreclose  against  the  pledgor  by  proceedings  in  equily, 
or  sale  of  the  chattel  after  notice:  See  Story  on  Bailm.,  sec.  808. 

In  the  Tiew  of  equity,  a  mortgage  may  be  regarded  as  a  "  pledge 
and  something  more,'*  and  hence  the  jurisdiction  courts  of  equity 
assume  in  relation  to  its  redemption;  but  the  law  regards  it 
rather  as  a  grant  or  sale  of  the  property,  by  which,  unlike  a 
pledge,  a  titie  passes,  which  becomes  absolute  upon  breach  of 
eoii^tion,  without  the  interrention  of  any  legal  proceedings,  or 
a  decree  of  acourt  of  equity.  Now  a  mortgagor,  unless  he  haye 
a  right  of  possession,  has  no  legal  title  or  interest  in  the  prop- 
erty mortgaged.  He  has  nothing  which  can  be  seized  or  sold, 
and  by  performance  of  the  condition  of  the  mortgago  he  acquires 
a  titie  and  righiof  possession;  of  both  which  he  was  divested  up 
to  that  period.  What  rights,  then,  at  all  analogous  to  those  of 
a  pledgor,  has  a  mortgagor,  which  are  legally  tangible  and  sub- 
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ject  to  seizure  and  sale?  The  words  "  bj  ymy  of  mortgage/'  in 
section  23,  therefore,  oan  only  relate  to  the  right  of  possession, 
if  any,  which  exists  in  the  mortgagor,  upon  which  right  the- 
properiy  may  be  seized  before  condition  broken,  and  the  mort* 
gagor^s  interest  therein  sold,  and  along  with  which  the  right  to- 
redeem  is  carried,  according  to  the  rule  of  BaUey  t.  Surkm,  8 
Wend.  847.  This  construction  of  the  statute  harmonizes  it  with< 
the  common  law,  accords  with  the  decisions  of  other  states,  and 
presenres  the  rights  of  the  parties;  while  any  other  will  impair 
the  rights  of  parties,  be  utterly  unavailing  for  the  purposes  con- 
templated, and  as  we  shall  presently  see,  be  absolute^  imprac- 
ticable in  execution.  We  are  referred  to  section  32  as  prescribe 
ing  the  manner  in  which  this  power  must  be  executed.  That 
proTides  that  personal  properly  shall  not  be  sold  unless  it  b»^ 
present  and  within  view  of  those  in  attendance,  and  shall  be- 
offered  for  sale  in  such  lots  and  parcels  as  shall  be  calculated  to- 
bring  the  highest  price.  If  the  mortgagor  have  neither  the  pofin 
session  nor  the  right  to  possession,  nor  the  title — ^nothing  but  a. 
duly  to  perform,  upon  which  the  title  to  property  may  revert — 
he  has  in  fact  only  an  equity  of  redemption.  What  has  he- 
which  may  be  taken  into  possession,  produced  at  the  sale,  ex- 
posed to  view,  and  parceled  out  for  sale,  or  delivered  to  the- 
purchaserf  To  seize  the  property,  it  would  be  necessary  to  dis- 
possess the  mortgagee,  whose  possession  is  rightful,  and  by- 
virtue  of  a  legal  title — a  proceeding  without  a  parallel  in  law, 
and  without  any  positive  authority  in  the  statute.  It  is  hardly 
necessary,  I  imagine,  to  argue  that  no  person  can  be  deprived  of 
his  property,  even  for  a  temporary  purpose,  except  by  author- 
ity of  law  exercised  directly  against  him,  according  to  the  eouzse- 
of  judicial  proceedings,  or  in  the  exercise  of  the  right  of  pre- 
eminent sovereignty,  and  upon  compensation  being  made. 

Under  a  statute  of  New  York,  and  precisely  like  that  of  this- 
state,  except  that  the  words  *' by  mortgage  or  otherwise'' are 
not  found  in  it,  it  is  yet  an  ^uisetUed  question  whether  the 
pledgee  can  be  deprived  of  his  possession  for  the  purpose  of  sale 
under  execution:  BHtf  v.  Hart,  1  N.  T.  90.  The  court  of 
appeals  of  that  state  are  equally  divided  upon  the  question,  and 
the  judgment  of  the  court  below  sustaining  the  proposition 
that  property  pledged  might  be  taken  into  possession  on  an  exe- 
cution against  the  pledgor,  for  the  purpose  of  sale  of  the 
pledgor's  right,  was  by  such  decision  a£Srmed.  If  the  solution 
of  that  question  is  so  di£Scult,  how  much  less  firee  from  doubt  ia 
the  present.    In  the  case  of  a  pledge,  the  title  remains  in  the 
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pledgor,  and  the  sale  of  his  interest  is  tlie  sale  of  the  title, 
subject  to  the  pledgee's  lien.  In  that  of  a  mortgage,  the  title  is 
not  in  the  mortgagor,  and  the  sale  is  of  an  equity.  The  one  is 
susceptible  of  being  seized  and  taken  into  possession  and  «e- 
stored;  the  other  is  not.  In  the  one  case,  the  possession  alone 
passes  by  compliance  "with  the  terms  and  conditions  of  the 
pledge,"  the  titie  passing  by  the  sale;  in  the  other,  the  titie 
passes,  reverts,  by  i>erformance  of  the  condition,  and  does  not 
by  the  sale.  The  pledgor  has  the  general  property  in  the  thing 
pledged;  a  mortgagor  has  not  before  preformance  of  condition. 
But  if  the  mortgagor  has  the  possession  of  the  goods  mortgaged, 
under  an  agreement  to  that  effect,  then  he  has  a  property  which 
may  be  seized  and  sold,  and  by  force  of  the  statute  draws  with 
it  the  right  to  redeem;  while  if  there  be  no  such  agreement,  he 
is  but  the  bailee  of  the  mortgagee.  These  views  are  fully 
sustained  by  the  authorities  above  cited,  and  give  the  statute  a 
reasonable  and  practicable  construction.  These  observations 
apply,  in  my  judgment,  as  well  to  the  sale  of  a  mortgagor's 
interest  before  as  after  condition  broken,  when  no  right  of  pos- 
session is  reserved  to  him.  But  after  condition  broken,  the 
absolute  titie  is  in  the  mortgagee;  there  can,  from  the  very  nature 
of  things,  be  no  legal  interest  remaining  in  the  mortgagor  which 
can  be  sold.  In  New  York,  the  statute  allowing  the  interest  of 
a  pledgor  to  be  sold  under  execution  has  never  been  understood 
as  extending  to  the  interest  of  mortgagors:  See  Mxtii^on  v. 
Banca8,  Id.  296;  Eowland  v.  WilleU,  3  Sandf.  607;  Whiie  v. 
Cole,  2A  Wend.  116, 142. 

In  Massachusetts,  by  the  provisions  of  statute,  chapter  90, 
section  78,  any  personal  property  of  the  debtor  which  is  subject 
to  a  mortgage,  pledge,  or  lien  may  be  attached  and  held^  etc., 
provided  the  attaching  creditor  shall  pay  to  the  mortgagee, 
pawnee,  or  holder  of  the  property  the  amount  for  which  it  is  so 
liable,  within  twenty-four  hours  after  the  same  is  demanded. 
If  such  payment  be  not  made,  the  attachment  is  dissolved  and 
the  property  restored,  and  the  attaching  creditor  held  liable  for 
any  damages  the  mortgagee  may  have  sustained.  Thus  in  that 
state,  by  force  of  its  statute,  the  right  of  attachment  upon  mesne 
process  is  contingent  upon  the  right  of  redemption,  and  can  not 
be  exercised  after  that  is  lost;  and  although  the  right  of  seizure 
is  given  in  the  first  instance,  yet  there  can  be  only  a  continued 
possession  by  the  attaching  ofiElcer  upon  payment  of  the  debt 
secured,  so  that  sale  upon  final  process  shall  be  of  the  titie,  and 
not  a  right  of  redemption.    So,  also,  the  statute  beiug  in  dero- 
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gation  of  the  oommon  law,  a  strict  compliance  with  its  provisions 
is  required  to  protect  the  officer  and  attaching  creditor  from  lia- 
biliiy  for  taking  it.  A  very  similar  law  exists  in  Maine,  and  tb« 
same  roles  and  principles  govern  its  execution. 

In  Kentucky  it  is  provided  by  statute  that  when  estate,  real, 
personal,  or  mixed,  is  held  or  covered  by  mortgage,  deed  of 
trust,  or  other  incumbrance,  all  the  right,  title,  and  interest, 
l^gal  or  equitable,  which  the  mortgagor  or  grantor  has  in  such 
real  estate,  shall  be  subject  to  be  levied  upon  and  sold  by  exe- 
cution, in  the  same  manner  as  such  property  might  have  been 
sold  if  no  such  incumbrance  had  existed;  and  the  purchaser 
shall  take  it  subject  to  such  incumbrance,  and  may  pay  off  and 
discharge  such  incumbrance,  and  thereby  perfect  his  title 
thereto,  in  the  same  manner  as  the  grantor,  mortgagor,  or  any 
other  person  having  an  equity  of  redemption  therein  might 
do,  provided  (in  cases  other  than  the  sale  of  real  estate)  that 
the  purchaser  or  purchasers  of  any  such  mortgaged  property 
shall,  before  he  takes  possession  of  the  property,  give  bond  and 
security  that  he  will  not  within  twelve  months  sell  or  remove 
the  property  out  of  the  state,  but  that  he  will  during  that  time 
have  the  property  at  all  times  forthcoming,  unavoidable  acci- 
dents excepted,  to  any  order  or  decree  of  any  court  of  compe- 
tent jurisdiction.  Under  this  statute  it  was  held,  in  Mslsaac  v. 
EMs,  8  Dana,  268,  and  Fugaie  v.  Clarkson,  2B.  Mon.  41  [36  Am. 
Dec.  589],  that  the  property  should  be  taken  into  possession  by 
the  officer  upon  execution  and  held  for  sale;  and  to  these  decis- 
ions our  attention  was  called  by  the  defendant's  counsel.  Such, 
indeed,  is  the  clear  import  of  the  act  itself,  as  it  requires  a  levy 
and  sale  in  the  same  manner  as  though  no  such  incumbrance 
existed.  But  our  statute  makes  no  such  provision,  and  no  rule 
of  construction  can  be  drawn  from  these  cases  in  aid  of  the  power 
claimed  to  seize  the  property  in  possession  of  the  mortgagee, 
and  hold  it  for  the  purpose  of  selling  the  mortgagor's  interest, 
even  before  condition  broken.  This  statute  of  Kentucky  has 
received  a  construction  in  the  case  of  Swigeri  t.  Thomas^  7  Dana, 
220,  relative  to  the  rights  of  possession  of  the  purchaser  and  of 
the  mortgagee,  which  strongly  fortifies  many  of  the  views  here- 
tofore expressed,  and  the  rights  of  a  mortgagee,  as  established 
at  the  common  law,  most  fully  maintained.  **  We  haye  no  statr 
ute,"  says  the  court,  "  qualifying  this  right;  and  we  are  not 
prepared  to  decide  that  the  prevailing  practice  of  permitting 
mortgagors  to  enjoy  the  possession  and  profits  of  the  mortgaged 
property  until  foreclosure  should  operate  as  a  oonstructiTe  abro- 
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gation  of  {he  moriigagee'B  ooanmon-laiw  right,  or  as  an  implied 
atipalatioii  entiUing  the  mortgagor,  aa  a  matter  of  right,  to  that 
poasession  whioh,  as  a  matter  of  favor  or  of  oonyeiiience,  he  ia 
generally  permitted  to  enjoy."  See  also  Dcugherty  t.  lAnMcum^ 
8  Id.  198. 

We  hi^ve  heretofore  troated  this  question  as  though  the  inter- 
est of  a  mortgagor,  if  subjeot  to  sale  npon  ezeoati0n,  would  be 
liable  to  seizore  npon  attadiment.  It  is  dear  that  sneh  liability 
could  only  exist,  if  at  all,  when  the  possession  of  the  mortgagor 
is  by  agreement  with  the  mortgagee,  and  before  condition 
broken.  It  is  not  so  clear,  howeyer,  that  such  interest  of  the 
mortgagor  is  liable  to  attachment  in  any  event.  The  remedy  by 
attachment  is  a  special  remedy  unknown  to  the  common  law. 
No  rights  or  powers  are  to  be  acquired  by  implication.  The 
goods  and  chattels  of  the  defendant  not  exempt  from  execution 
are  subject  to  seizure  under  the  writ.  The  interest  of  a  mort- 
gagor is  neither  goods  nor  chattels  subject  to  seizure  at  the  com- 
mon law:  it  is  an  equity  of  redemption,  intangible  and  incapable 
of  ddivexy.  What  we  have  already  said  respecting  the  nature 
of  the  rights  of  a  mortgagee,  and  the  inability  of  an  officer  to 
divest  him  of  his  possession,  applies  with  still  greater  force  to 
an  attachment  The  property  must  be  kept  to  satisfy  any  judg- 
ment which  may  be  rendered  against  the  defendant.  Thus  it 
may  be  detained  from  the  mortgagee  for  an  indefinite  period  of 
iima,  and  if  of  a  perishable  nature,  he  may  become  thereby  de- 
prived of  his  title  as  well  as  his  possession,  and  the  whole  secu- 
rity of  the  mortgage  defeated.  No  provision  is  made  by  law  for 
such  contingency,  nor  for  the  discharge  of  the  debt  due  the 
mortgagee  by  the  attaching  creditor.  It  is  only  upon  execution 
sale  that  a  creditor  can  acquire  any  rights  over  the  property;  no 
judgment  can  be  rendered  against  such  defendant,  and  thus  no 
sale  under  execution  had.  Evexything  conspires  to  show  that 
the  remedy  by  attachment  could  not  have  been  intended  to  ex- 
tend to  subh  interest  of  amorigagor.  The  statute  whichauthox^ 
izes  the  sale  of  a  pledgor's  interest  upon  execution  is  in  deroga- 
tion of  the  common  law,  and  must  be  strictly  construed.  Its 
provisions  can  not  be  extended  by  implication  to  ai^  other  remedy 
than  that  by  execution  sale,  and  especially  not  to  a  special  stat>- 
utoxy  remedy  which  is  silent  in  respect  to  it.  The  directions 
and  provisions  of  this  statute  clearly  assume  that  such  right  or 
interest  can  only  be  sold  upon  final  process.  The  seizure  by 
attadmientisaUogettierdifBttent  in  its  nature;  iibeingaseizDxa 
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upon  mesne  prooees,  aisd  not  neoeesanly  acoompaaied  hy  a  zighi 
to  ezeoation  and  sale. 

In  Lyon  v.  Ocbum^  1  Onsh.  STS,  the  question  mm,  whether 
under  the  statutes  of  Massaohusetts  the  interest  of  a  mortgagor, 
which  might  be  seized  in  attachment,  in  which  case  ample  pro- 
yisions  were  made  to  protect  the  mortgagee's  rights,  could  be 
seized  upon  execution  in  the  first  instance,  and  Che  courts  held 
that  it  could  not,  as  the  language  of  the  statute  was  appropriate 
to  an  attachment  upon  mesne  process,  but  not  to  a  seizure  or 
taking  upon  execution.  So  in  Snyder  t.  Mil,  S  Dana,  304,  ii 
was  held  that  the  interest  of  a  mortgagor  was  not  liable  to  be 
sold  under  a  distress  for  rent.  The  court  say:  *'An  equity  of 
redemption  was  not  distnunaUe  at  conmion  law,  and  the  stat- 
utes which  subjected  equities  to  sale  under  execution  can  not 
consistently  be  so  construed  as  to  embrace  distress  warrants. 
The  policy  of  these  enactments  was  to  substitute  the  liaUIitiea 
of  equities  and  choses  in  action  for  the  ca.  ea.,  and  a  distress 
warrant  is  within  neither  the  letter  nor  spirit  of  the  proTisions." 

In  looking  through  the  reports  of  all  the  states,  it  will  be  found 
that  statutes  respecting  the  sale  of  a  mortgagor's  interests  have 
receiyed  a  most  strict  construction,  and  no  right  not  clearly 
within  their  letter  has  been  built  upon  them. 

The  judgment  of  the  court  bdow  must  therefore  be  aJHrmfldt 
with  costs  to  the  plaintiffii, 

DoucoiAss,  J.,  did  not  partioipate*  Ismng  deoidad  the  oanae 
below. 


Chatxil  MonaMui  ViBn  Wbqui  I^deu  at  Law  OunnranrALLT  or 
MoBTQAGUi:  Charter  t.  A0mm^  45  Am.  D0O.  444,  and  note;  LwdbttU  r. 
Twmmnd,  49  Id.  723;  Bakk  </  JBodkeater  t.  /onet,  66  Id.  290,  296;  bat  m» 
the  critieiim  on  the  prindpsl  eeee  m  Flamian  t.  OftamAerlam,  24  Mich.  312; 
813;  and  in  QxKrdtmr  t.  MoUmtm,  88  Id.  208,  it  was  aaid— whero  the  theoiy 
npoQ  which  the  ocmrt  below  proceeded  was  that  withhi  the  doctrine  of  the 
principal  case  a  nkortgage  of  ohattda  operated  as  an  absolate  transfer  of  tho 
title  to  the  property  mortgaged,  and  that  the  debt  was  thereby  paid — that 
this  was  not  the  ooneot  dootriiie,  dthig  Imiiimg  t.  Wmnm,  26  Id.  446.  As 
to  the  mortgagee's  ri^  of  redsniption  after  defMilt,  aee  CkoKier  ▼.  gr— wi. 


MoRTOAan  or  GBAxnLB  is  Bhtitud  to  Immsdiatb  PoasiBnoH,  wnless 
there  ii  a  stipulation  to  the  contrary:  EgifiuUm  ▼.  JTimk^,  4  Mich.  297;  Cksg 
v.  BidwdL,  7  Id.  631;  H^yUsnd  t.  Badfftr.  36  CaL  410,  all  dting  the  principal 
case;  Cam  ▼.  WimMp^  30  Am.  Dec.  664;  and  withoat  sneh  agreement^  tho 
possession  of  the  mortgagor,  if  soiSHned  to  retam  the  pioperty,  is  deemed  the 
possession  of  the  mortgagee,  so  that  the  latter  may  rednoe  the  property  to 
his  possession  at  any  moment,  and  he  may  maintain  trespass,  trover,  or  re- 
plevin against  a  third  party:  Eggkttom  v  Mmmdg^mipra,   Bat  parol 
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U  inadmiMiUe  to  pnw  m  imdbanttBdiBg  betwMn  the  pttrtiM  ttitt  tt»  po0» 
•enioii  ■honld  ranudn  with  fhe  mortgigQr:  0am  r,  Wkuikipf  mnpra, 

Flu>nRTr  OoYEBMD  ST  GHinsL  MoBfOAOi;  wmTHJE  Iaabu  so  Szb- 
ounoN  OR  AraAOBiaDn  AOADiflf  MosiOAaoE:  Sao  JS^^ole  ▼.  OSEarteN»  S^ 
Am.  Deo.  680.  The  prmoipd  eve  U  dted  in  G^  ▼.  .BufweO;  7  Hio^ 
to  the  point  thftt  the  martgngor  hae  no  ri^t  in  the  mortgaged  property  thftt 
ean  be  taken  and  aold  on  exeontion;  and  In  Baam  ▼•  Kimmd^  14  Id.  201, 
206,  to  the  point  that  perwaial  properly  in  the  poaiwlon  of  a  mortgagee  bjr 
▼irtae  of  a  dhattel  mortgage,  after  the  time  for  pajment  haa  expized,  ia  not 
anbjeet  to  attachment  by  a  ereditor  of  the  mortgagor,  and  a  aale  on  exeon- 
tion in  raoh  attanhment  ia  roid.  Bnt  in  Coiy  t.  HewiU,  26  Id.  233,  where 
it  waa  contended  that  aa  a  chattel  mortgage  waa  peat  maturity  iHien  an 
exeontion  waa  levied,  there  waa  no  lerlaUe  intoreat  remaining  in  the  mort- 
gago^^  and  that  a  aeixnre  on  eieontion  while  in  hia  handa  waa  oonaeqiiently 
a  naked  treepaiB,  conferring  no  zi^^t  and  giving  riae  to  no  intoreat  under  the 
exeention  in  favor  of  any  one— to  iHddh,  with  other  MiftlilgM>  oaaea,  the 
principal  caae  waa  cited— the  comrt  did  not  deem  it  neoeoaazy  to  •^—"^"^ 
into  the  oaaea,  becanae  the  atatnte  of  1361  waa  believed  to  have  a  poaitive 
application.  So  long  aa  the  mort^ige  may  be  regarded  aa  a  mare  laonn- 
bianoe,  with  a  continning  ri|^t  in  the  mortgagor,  the  right  to  levy  by  an 
exeention  orediter  ia  plainly  given.  In  Batmden  v.  Fcmob,  18  Am.  Deo.  167, 
it  ia  held  that  a  mortgagee  of  ohattela  may  maintain  trover  againit  the  dieciff 
and  the  plaintiff  in  exeontjon  for  aeising  the  mortgaged  property  nnder  a 
JSeri  /adoM  iaeoed  againit  the  mortgagor. 


FfeOFLE  EX  SBSL.  Lakb  t;.  HiaoiN& 

(S  monajji,  ssa.] 
BviDBToi  IB  Inadmibbibls  TO  8how  InTumoH  or  Pmaomi  Vonva  for 
*•  H.  L  Higgina  "  to  vote  for  "Henry  L  Higgina,"  and  to  ahow  the  iden- 
tity  of  ** H.  I.  Higgina **  with  «'Henry  I.  Higgina.** 

SKATCTS  of  MlOHIOAN  PBS8CBIBIKO  liAmm  OV  KjUFIXQ  B4U4»S  JklTMM 

ELBcnoN  IS  DnuECTOBT,  and  a  oomplianoe  with  ita  proviaiona  ia  not 

reqniBite. 

Ihfobmation  filed  in  the  name  of  the  people,  on  the  relation  of 
Warner  Lake,  alleging  that  the  defendant,  Henry  I.  Higgina^ 
had  unlawfully  entered  into  and  held  the  office  of  judge  of  pnn 
bate  of  the  county  of  Geneeee,  and  that  at  an  election  held  No- 
vember 2, 1862,  the  relator  was  elected  to  that  office.  The  plea 
of  the  defendant  admitted  the  holding  of  the  election,  and 
other  formal  parts  of  the  declaration,  bnt  claimed  that  he  re- 
ceiyed  the  greatest  number  of  votes  for  the  office,  and  was  dulj 
elected.  An  issue  of  fact  being  joined  on  the  plea,  the  court 
found  that  at  the  election  for  judge  of  probate  for  the  county  of 
Genesee,  held  November  2,  1852,  Henry  I.  Higgins  received 
one  thousand  one  hundred  and  ninety-five  votes,  Warner  Lak» 
one  thousand  two  hundred  and  four,  Henxy  L.  Higgins  two» 
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H.  I.  Higgixis  seyeziy  and  W.  Lake  one.  The  defendant  offered 
to  prove  by  oertaan  persona  that  they  voted  for  H.  L  Higgina, 
intending  to  Tote  for  Henry  I.  Higgina  for  jndge  of  probate, 
and  also  the  identity  of  H.  I.  EGlggina  with  Henry  I.  Higgins; 
but  the  court  excluded  the  testimony.  The  relator  offered  in 
evidence  the  ballots  of  the  townships  of  Genesee,  Davidson, 
and  Fenton,  in  the  county  of  Genesee,  on  proof  that  they  had 
been  kept  under  the  charge  of  the  township  clerks,  locked  up 
in  ballot-boxes.  The  orifice  on  the  top  of  the  box  of  Genesee 
township  was  unsealed,  while  those  of  the  other  townships  were 
sealed  with  paper.  The  defendant  objected  to  the  testimony, 
but  the  objection  was  overruled,  and  he  excepted  to  tfaemlingSt 
as  above. 

W.  .BUs,  otfoHMy  |f0fieral,  and  IIQOO0 

LoOiircp  and  DuffiM^  tor  the  defendant. 

By  Oonrt,  Misrav,  J.  The  court  propedy  eoBoluded  en^ 
dence  explanatory  of  the  intentions  of  persons  voting  ftxr  EL  L 
Higgins,  and  of  the  identity  of  H.  L  Higgins  and  Henry  T. 
Higgins.  This  question  was  eqiressly  decided  in  the  People  v. 
Tudale^  1  Dougl.  69,  and  to  that  decision  we  adhere.  It  is  true, 
in  the  People  v.  Van  Oleve,  1  SGeh.  862,  Mundy,  JT.,  in  deliver- 
ing the  opinion  of  the  court,  says:  "  You  may  go  to  the  ballots, 
if  not  beyond  them,  in  search  of  proof  of  the  due  election  of 
either  the  person  holding  or  the  person  claiTning  the  offioe." 
But  this  remark  was  not  called  for  in  the  case,  and  ia  cbUar 

The  court  also  properly  allowed  the  ballots  of  the  townahipa 
of  Gtonesee,  Davidson,  and  Fenton  to  be  given  in  evidence. 
"Whether  there  had  been  a  substantial  compliance  with  the  stat- 
ute in  respect  to  the  manner  in  which  the  votes  were  kept,  it  ia 
immaterial  to  inquire,  as  we  are  deady  of  .opinion  that  ihia 
statute  must  be  held  directory,  and  that  a  non-compliance  vritli 
its  provisions  alone  can  not  defeat  the  right  of  the  relator. 


Ba£locb  GasTADinro  Only  LnriAui  or  GHBnnAir  Kamb  oav  vor  as 
GoiTimD:  People  ▼.  (XeoU,  16  Mich.  288,  807,  810^  foUowing  the  pria- 
dpal  oMe.  But  In  Oooley'i  Const.  Lim.  SOS,  it  ii  nid;  '*It  would  Mem 
that  where  a  bellot  ie  oact  which  contrim  only  the  Initiels  of  the  ohristiaa 
name  of  the  oandidate,  it  ooght  to  be  snffioiait,  at  It  deiiffBatei  the  penoo 
voted  for  with  the  aame  certainty  which  ia  oomnmonly  met  with  in  contraoli 
and  other  private  writings  and  the  intention  of  the  voter  can  not  riaaoaa 
hiy  be  open  to  donbt,"  oommmitfng  npoo  the  prinoipal  caae  witti  atUMSj 
and  aee  PeepU  v.  Cfoekt  50  Am.  Deo.  451. 
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Ths  PBoroiPAX.  OMBM  IS  fungjim  OECBDy  amoog  oth«n, in  PeopUv,  OktU, 
16  Mioh«  324»  per  Oooley,  0.  J.,  to  the  point  that  itatntovy  prorUom  pra- 
■oribing  the  ooodnet  of  eleotknui  ace  to  be  regarded  m  diraotory  only,  ezoapl 
where  they  ace  of  anoh  a  oharaotsr  that  a  failure  to  comply  with  them  weald 
have  the  eflfeot  to  prevent  or  obatmct  the  complete  eipi'eiitou  of  the  popolar 
will,  or  the  piodnetloii  of  aatiafaotory  evidence  thereof;  and  wliere  an  in- 
formation waa  awom  to  by  a  ooonly  dark,  who,  in  algnlag  the  Jual^  gKva 
the  Initiala  only  of  hia  dniatlan  nam^  It  waa  held  tha*  the  algnlag  of  tta 
olerk  waa  8QffiaiMt»  and  tha*  iVtple  V.  2Wal0^  1  I>0Qfl^  M^ 
eaae»  laying  down  the  rale  thai  ballota  containing  only  the  initiala  of  the  pw- 
ion  voted  for  can  not  beeoontad  aa  tiny  arob  Bar  aided  by  parol  avidwiaob 
wooU  not  be  ooEtndad  to  onhnaa  otiMT  cMMx  Am  T.  iVi;pl<  U  Id.  1& 
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St.  Mabxin  t;.  Desnoybb. 

\^0KD8  ABM  AcnoNABLB  FSB  Se,  when  they  oharge  a  panon  with  haifi^g 
committed  an  act  for  whioh»  if  the  charge  were  tme,  he  would  he  pooiili* 
able  criminally  by  indictment. 

W0BD8  ''Tou  HAVB  Stolxn  mt  Bb/t"  asm  AonovABLB  pm  8b. 

IllTKHT   WITH    WkIGB  WoBDB  WSBB   SPOKKV  Ig   QunKROH   TBAX   HAT  BB 

Ldt  to  Jubt,  in  an  aotian  for  aUnder,  where  the  words  ace  ol  donbtfol 

import,  with  the  inatmotioii  that  if  there  waa  an  intaat  to  oliaige  the 

crime  of  eteaUng,  the  words  were  aotionaUa. 
Vbbdiot  will  bb  Sbt  Abidb  wbbh  Jubt  Aobbb  Each  to  SnoirT  Sum 

at  doe  to  the  plaintiff  and  diride  the  aggrsgate  by  twelTOb  and  tdw  tbe 

quotient  at  the  reenlt. 
Affidatitb  of  Jvbobs  abb  iBooMFBnDiT  to  Show  MnoowHWi  on  the 

part  of  the  jiuy»  and  time  inpeaoh  and  avoid  the  rerdlok 

AllXDAYin  OF  TBIBD   PbbHOVS  of  JuBOBB'  DaOLABATIOin  ABB  LrooHFB- 

TBHT  TO  Show  Muoohduot  on  the  part  of  the  juy,  and  tim  iayeaoh 
and  avoid  the  verdiot. 

OoiTHBBL'a    CSOMMBHT    IB   ADDBBBBHTO   JUBT,  VFOB   AMOUBT   of   VBBDlCt 

given  in  a  former  trial  of  the  tame  action,  if  eilgnaWa  at  emr  at  all, 
mnat  be  objected  to  at  the  time  when  made,  and  not  aUcged  aa  emr 
npon  an  ex  parte  affidavit  after  verdiot. 
Vbbdigt  will  hot  bb  Imtbbvbbbd  with  qb  Gboubd  of  SiUBBBiVB  Dam« 
AOB8,  vnlett  the  aom  be  to  ezoeeuvely  large  and  diapcoportionate  aa  to 
wanant  the  inference  that  the  jnry  were  awayed  by  pr^ndioe,  pKefer> 
enoe,  partiality,  paatJon,  or  oomiption. 

JUBOMEBT  OAK  VOT  BB  AlFIBMBD  WITH  TWBLYB  FBB  CBBT  DaMAXUB  ABD 

DouBLB  Coan  by  the  aapreroe  coart  of  Minneaota,  under  the  ttatatea, 
npon  an  appeal  from  an  order  refnaing  a  new  triaL 

Casb  for  Blander.    The  words  changed  in  the  declaration  were: 
'-  Ton  stole  mj  belf    **  You  have  stolen  my  belt.    Ton 
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•as  well  haye  stolen  my  belt,  as  you  broke  open  my  two  oaesots 
(tnmks]  two  years  ago."  Plea,  the  general  issne.  After  the 
•oloae  of  the  testimony^  the  counsel  for  the  defendant  aslrod  the 
<x>art  to  ohaige  the  jnzy  that  the  words  *'  you  ha?e  stolen  my 
belt'*  were  not  aotionable,  and  proof  of  speeial  damage  was 
neoessaiy  for  a  reoovezy;  and  that  the  words  "you  have  stcden 
jny  belt;  you  might  as  well  have  stolen  my  belt,  as  you  broke 
-cypen  my  two  cassets  two  years  ago/'  were  likewise  not  aotion- 
«ble,  and  proof  of  special  damage  was  neoeesazy;  but  the  judge 
refused  so  to  chazge,  and  instructed  the  jury  that  if  th^beUeved 
the  defendant  intended  to  ohaige  the  piM^Hff  ^th  stealing,  the 
words  were  actionable.  The  plaintiff  had  a  verdict  for  two 
hundred  and  twelve  dollars  and  fifty  cents.  The  defendant 
moved  for  a  new  trial,  and  appealed  from  the  order  refusing  the 
same.  The  causes  urged  for  a  new  trial  are  set  forth  in  the 
opinion« 

JKoe,  MoOmBhead,  and  Beoker^  toot  the  ^pellant 

/.  Jhoaier^  for  the  appellee. 

B|y  Court,  Ghatixild,  J.  This  is  an  action  on  the  case  fcff 
verbal  slander,  and  it  is  brought  into  this  court  by  appeal  from 
«n  order  made  therein  overruling  the  defendant's  motion  for  a 
new  trial.  The  causes  urged  for  a  new  trial  will  be  considered 
in  the  order  in  which  th^  are  stated  in  the  motion. 

The  first  point  is,  that  ''  the  judge  [before  whom  the  cause 
was  tried]  erred  in  charging  the  jury  that  the  words  'you  have 
•tolen  my  belt'  are  actionable."  The  rule  is,  that  words  charg- 
ing a  person  with  having  committed  an  act  for  which,  if  the 
ehargewere  true,  he  would  be  punishable  criminally  by  indict- 
ment,  are  actionable  par  m:  Toung  v.  JfJEBsr,  8  Hill  (N.  Y.),  21, 
and  the  cases  there  referred  to  by  the  court  Stealing  or  lar- 
ceny is  an  act,  a  crime,  thus  punishable.  All  larcenies  were  at 
common  law  felonies.  The  words  "you  have  stolen  my  belt" 
contain  a  direct  and  unequivocal  accusation  of  the  crime  of  lar- 
ceny, and  are  therefore  actionable.  This  instruction  to  the  jury, 
given  as  it  was  in  the  abstract,  and  without  assuming  that  the 
words  were  proved,  was  correct. 

The  second  point  is,  that  **  the  judge  erred  in  charging  the 
jury  that  the  words  'you  have  stolen  my  belt;  you  might  as 
well  steal  my  belt,  as  you  broke  open  my  cassets  two  years  ago,' 
are  actionable." 

This  point  is  not  accurately  stated  according  to  the  instruc- 
tion given  by  the  judge,  as  contained  in  the  bill  of  exceptions. 
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It  is  there  stated  that  upon  these  words  the  judge  ohaiged  the 
jury  "  that  if  they  believed  the  defendant  intended  to  charge  the 
plaintiff  with  stealing,  the  words  were  actionable/'  He  thus 
left  it  to  the  jury  to  ascertain  and  determine  the  meaning  and 
intent  of  the  words — ^to  gi^e  them  construction  and  application; 
and  in  effect  instructed  them,  as  a  matter  of  law,  that  the 
words  were  actionable  or  not  as  they  should  or  should  not  find 
that  the  defendant  intended  thereby  to  charge  the  plaintiff  with 
the  crime  of  stealing — ^that  if  the  defendant  did  so  intend,  the 
words  were  actionable;  otherwise,  not.  The  question  of  intent 
was  properly  left  to  the  jury,  and  the  rule  of  law  thereon  was 
correctly  giyen  to  them. 

The  third  point  is,  that  ''the  jury  made  up  their  Terdict  by 
agreeing  each  to  specify  a  sum  as  due  to  the  plaintiff,  and  divide 
the  aggregate  of  the  sums  so  specified  by  twelve,  and  to  take  the 
quotient  as  the  result."  If  this  point,  in  the  form  in  which  it 
is  stated,  is  sustained  by  competent  proof,  it  is  conclusive 
against  the  verdict.  The  evidence  adduced  in  support  of  it  is: 
1.  The  affidavit  of  Mr.  HoUinshead,  one  of  the  counsel  for  the 
defendant,  that  two  of  the  jurors  of  the  said  jury  informed  him 
that  the  verdict  ''was  made  up  by  agreeing  that  each  juror 
should  specify  a  sum  as  due  •to  the  plaintiff,  that  the  suma  se 
specified  should  be  added  together,  and  the  aggregate  amount 
divided  lyy  twelve,  and  that  the  quotient  should  be  their  verdict; 
that  the  agreement  thus  made  was  carried  out,  and  the  verdict 
rendered  by  the  jury  was  the  result  thereof.''  2.  The  affidavits 
of  two  of  the  said  jurors  to  the  same  effect  and  extent;  one  of 
whom  was  one  of  the  informants  of  Mir.  HoUinshead.  The 
plaintiff  objects  that  these  affidavits  are  neither  admissible  nor 
competent  evidence  to  prove  the  fact  sought  to  be  estaUished 
thereby.    Are  they? 

It  is  now  quite  conclusively  settled  that  the  affidavits  of* 
jurors  will  not  be  received  when  offered  to  prove  misbehavior  in 
the  jury  with  regard  to  the  verdict:  1  Qreenl.  Ev.,  sec.  25S  a. 
This  rule  is  stated  in  very  strong  language  in  Ghnham's  Ptao- 
tioe,  2d  ed.,  816:  "In  no  case  will  the  affidavits  of  jurors  be 
received  to  impeach  their  verdict;  the  fact  must  be  establiahed 
by  other  evidence."  The  affidavits  of  the  jurors  offered  in  thia 
case  to  show  misconduct  on  their  part,  and  thus  impeaoh  and 
avoid  the  verdict,  must  be  excluded. 

The  policy  and  reasons  which  exclude,  in  such  oasee,  the  affi* 
davits  of  jurors  apply  with  increased  force  against  their  dee- 
laiations  without  oath  to  third  persons.    If  it  is  not  propeilj 
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aUowaUe  to  put  a  Teidiot  within  the  power  of  the  afBdavits  of 
juxoTBy  how  mnoh  lees  allowable  it  must  be  to  place  the  same 
verdict  at  the  meatoy  of  their  mere  declarations.  It  would  be 
to  receive,  as  competent  evidence,  hearsay,  the  acknowledged 
source  of  which  is  incompetent.  The  proposition  palpably  ex* 
poses  its  own  error  and  impropriety.  The  affidavit  of  ICr.  Hol- 
linshead  must  also  be  excluded. 

The  affidavits  upon  which  this  allegation  against  the  verdict 
is  founded  being  excluded,  the  point  is  without  support,  and 
must  be  disregarded.  And  it  would  seem  to  be  unnecessary  to 
refer  to  the  joint  affidavit  of  three  members  of  the  juiy,  pro- 
duced by  the  plaintiffs,  to  controvert  it.  It  may,  however,  be 
proper  to  say  that  this  affidavit  was  admissible  to  support  the 
verdict  had  the  evidence  to  impeach  it  been  comi>etent.  It 
shows  that  the  amount  of  the  verdict  was  arrived  at  in  the  man- 
ner alleged  by  the  defendant,  but  it  very  explicitly  denies  that 
there  was  any  agreement  among  the  jurors  by  which  they  were 
to  be  bound  by  the  result  or  precluded  from  objecting  to  it.  It 
states,  substantiaUy,  that  each  juror  was  at  perfect  liberty  to 
object  to  the  result — and  they  did  object-— if  not  satisfied;  and 
that  the  operation  was  several  times  repeated;  that  it  was  pro- 
posed as  a  means  of  arriving  at  a  fair  measure  of  damages;  and 
that  the  verdict,  as  finally  rendered,  was  agreed  to  by  discus- 
sion among  the  jurors  as  to  its  justice  and  correctness,  which 
took  place  after  tiie  sum  had  been  so  found.  The  facts  stated 
in  this  affidavit  do  not  vitiate  the  verdict.  To  have  that  effect, 
it  should  appear  that  the  juiy,  before  ascertaining  the  quotient, 
agreed  among  themselves  to  abide  at  all  events  by  the  con- 
tingent result  as  their  verdict,  and  that  it  was  made  up  and  ren 
dered  accordingly:  Ghnham's  Practice,  2d  ed.,  816.  Such  seems 
to  be  the  rule. 

The  fourth  point  is,  "  that  the  attorney  for  the  plaintiff,  in 
addressing  the  juiy,  referred  to  and  urged,  in  support  of  his 
case,  the  amount  of  the  verdict  given  on  the  former  trial." 
This  point  rests  solely  upon  an  affidavit  stating  the  fact  urged  as 
error.  The  point  is  not  of  that  kind  or  character  that  ought  to 
be  allowed  to  stand  upon  ex  parte  affidavits.  The  fact  alleged 
must  have  transpired  in  the  course  of  the  proceedings  upon  the 
trial  in  court,  and  in  the  presence  of  the  counsel  for  the  oppo- 
site pariy.  Errors  thus  occurring  are  the  proper  subjects  to  be 
included  in  a  bill  of  exceptions  or  case  to  be  settled  by  the 
judge  upon  notice  to  the  opposite  party.  To  make  this  allega- 
tion of  error — ^if  good  at  all— effectual,  however  presented,  it 
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should  appear  that  the  act  complained  of  was  objected  to  at  the 
time,  the  objection  oyerruled,  and  exception  taken.  The  rules 
goyeming  the  admission  of  OTidence  apply  to  and  control  the 
question  made  by  this  point;  and  it  can  not  be  contended  that 
the  admission  of  improper  eridence  to  the  juiy,  without  objec- 
tion, can  be  alleged  as  error  upon  affidavit  i^t^r  verdict. 

The  fifth  point  is,  that  *'  the  damages  allowed  by  the  jury  are 
excessive.''  The  action  is  for  slander.  The  damages  assessed  by 
the  verdict  are  two  hundred  and  twelve  dollars  and  fifty  cents. 
It  does  not  appear  that  there  was  any  evidence  in  the  case  to  show 
what  was  the  defendant's  personal  or  pecuniaiy  rank  and  in- 
fluence in  society  at  the  time  when  the  slanderous  words  aze  al- 
leged to  have  been  spoken.  The  words  were  therefore  given  to 
the  juzy  without  any  detraction  from  or  aggravation  to  the  injury 
of  the  plaintiff,  which  their  common  and  ordinary  meaning  and 
effect  would  naturally  produce.  It  was  exclusively  the  right 
and  duty  of  the  jury  to  determine  the  extent  of  such  injury, 
and  the  amount  of  damages  which  the  plaintiff  had  sustained 
thereby;  and  in  this,  as  in  all  kindred  cases,  the  liquidation  by 
the  jury  is  conclusive:  unless  the  sum  be  so  excessively  large 
and  disproportionate  as  to  warrant  the  inference  that  they  were, 
in  making  up  their  verdict,  improperly  swayed  by  prejudice,  pref- 
erence, partialiiy,  passion,  or  corruption.  The  circumstances  of 
this  case  will  not  warrant  this  court  in  drawing  any  such  infer- 
ence. The  order  from  which  the  appeal  in  this  case  was  taken 
must  be  affirmed  with  costs.  The  plaintiff  asks  that  the  judgment 
be  affirmed  with  twelve  per  cent  damages,  and  double  costs.  If 
this  court  was  disposed  to  grant  this  request,  it  has  not  the 
power  to  do  it:  1.  Because  the  appeal  is  not  from  the  judg- 
ment, but  from  the  order  refusing  a  new  trial;  and  2.  Because  the 
section  of  the  statute  under  which  the  plaintiff  claims  these 
allowances  (B.  S.  416,  sec.  26)  does  not  apply  to  appeals. 
Double  costs  may,  in  the  discretion  of  the  court,  be  awarded  to 
''the  party  prevailing  on  a  writ  of  error,"  not  on  an  appeal. 
That  section  of  the  statute  has  been  so  amended-as  to  preclude 
the  recovery  of  damages  hj  the  prevailing  party  on  a  writ  of 
error:  Amendments,  p.  1S»  sec.  62. 


WoBDB  WHBN  AoTiORABU  PXB  Sx  AS  iMPunvo  Cbimx:  Sm  (Mmm  ▼• 
ffarwoodf  12  Am.  Deo.  37,  And  note  41,  where  the  principal  ease  is  oriticiaed; 
BrUe  V.  OUl^  15  Id.  122;  AmM  v.  Cost,  22  Id.  302;  Wmutm  v.  Sa^ward,  23 
Id.  691;  OUmoH  v.  Zotoett,  24  Id.  06;  Hkompson  v.  Laskj  26  Id.  91;  Cam- 
MOMV.  ffofterf, 27 Id.  636;  IFatert v. /onet, 29 Id. 261;  HoMuv.Tarranee^ 
85  Id.  129.    The  prindpia  OMe  la  dted  in  MeCkart^  v.  BantU,  12  liina. 
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486»  Mlajiag  doini  the  rule  tfaaft  words  to  be  aetloaible  in  themwlvas  miul 
cbairge  m  indieteUe  offense;  and  in  Weai  ▼.  Hamrdktm,  28  Id.  S86»  to  the 
point  that  innn  Mtlon  of  dander,  if  the  words  alleged  to  hnTe  been  ipdkenf 
whan  taken  in  tbsir  plainest  and  mostnatnnl  sonae,  and  aa  they  woold  be  ordi- 
narily nndentood,  obviooaly  import  the  oonuniaaion  of  a  orime  poniahableby 
indiotmenty  sooh  words  ace  aotionahle  per  m;  thii  aeema  to  be  the  rale  in 


AmsATun  ov  Jubobs  oav  vov  nn  Bksxvbd  to  Impsaob  VntDior:  Clarit 
▼.  Obtier,  68  Am.  Deo.  486;  aee  alao  i^elma  t.  ^Stafe,  63  Id.  94;  bataeePad^ 
ard  ▼.  Utdted  SkOei,  48  Id.  876«  and  notea  to  theae  caaea.  The  prindpal 
oaae  ia  dted  in  KnowUon  ▼.  MeMakon,  13  Minn.  387»  to  the  point  that  on 
motion  for  a  new  trial  a  jnrar'a  affidaTitwill  not  be  reoeiTed  to  impeach  the 
▼erdiot* 

Vkbdiot  whdt  Sr AflxraioB  EzaBasnni  DAHAont  See  MeDwM-v.  Baoa. 
66  Am.  Deo.  839»  and  prior  oaaea  in  note;  NickoUim  y.  New  Torh  eie.  B,  J?., 
Id.  380;  alao  ifOftiini  T.  J80adh»  66  Id.  91.  A  new  trial  wiU  not  be  granted 
on  the  ground  ei  ezoeaaiTe  damagea,  where  there  ia  any  eTidenoe  to  aapport 
the  rerdioti  nnleaa  it  be  manifeat  that  the  jnry  were  awayed  by  prejadioe, 
partiality,  paarion,  or  oorraption:  Beamliein  ▼.  PantnUf  2  Minn.  44,  citing  the 
prineipal oaae;  and  in  OU9 qf  8L Paed y.  A^,  8Id.  171,  the  principal  oaae 
ia  alao  cited  aa  one  in  which  the  oonrt  refoaed  to  interfere  with  the  jniy'a  al- 
lowance of  damagea. 

Whkbi  Kg  BroBFnov  was  Bmievmuok  Rnnun's  Buuva,  on  the  qnea* 
tion  of  the  admiaBibaity  of  eridence^  the  point^wiU  not  be  conaidered  by  the 
Minneaota  aopnnie  cowtx  Kmrnler  t.  Jbymon,  22  Minn.  118^  citing  the  prin- 
dpalcaaa. 
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£37  IfmiMZPn,  63.1 
SfBIOT  OOMPXIANCB  WITH  StATOTB  AuTHOBIZINO  PbOBATB  GoURTTOOrDEK 

Salb  07  L4NDB  belonging  to  the  estate  of  a  deceased  person  most  be 
shown  in  oider^to  render  sach  order  and  the  sale  made  pursoant  to  it 
valid.  This  is  particnlarly  the  case  where  a  special  and  extraordinaiy 
power,  not  legitmately  belonging  to  the  jurisdiction  of  the  conrt,  is  con- 
ferred upon  it  by  statute. 
Wbebi  Statutb  Rxquibbs  Administbatok  to  Qiyb  Bond,  npon  the  sale  by 
him  of  the  lands  of  his  intestate,  conditioned  to  apply  Uie  proceeds  of 
the  sale  in  the  same  way  that  the  lands  wonld  have  gone,  his  omission 
to  give  snoh  bond  renders  the  sale  void. 

Ebbob  to  the  (dxoait  court  of  Hindfi  ooimty«  The  opinioa 
states  the  case. 

T.  J.  and  F.  A.  R.  Wharton,  for  the  appellant. 

i).  TF.  Adams,  for  the  appellees. 

By  Court,  Hahdy,  J.  The  plaintiff  in  error  broughi  this 
action  against  the  defendants  upon  a  writing  obligatory ,  executed 
by  them  to  him  for  the  purchase  money  of  a  tract  of  land  sold 
by  the  plaintiff  under  an  order  of  the  probate  court  of  Hinds 
county.  The  defense  in  the  court  below  was,  in  substance,  that 
the  sale  was  made  without  rightful  authority,  the  proceedings 
and  order  of  sale  in  the  probate  court  being  irregular  and  Toid. 
The  material  facts  necessary  to  be  noticed  appear  in  the  petition 
and  proceedings  in  the  probate  court.  The  petition  is  in  the 
name  of  the  plaintiff,  as  administrator  of  Abraham  Whitaker  and 
the  adult  and  minor  heirs  at  law  of  the  deceased,  and  states  that 
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ihe-deoeased  left  a  will,  and  thereby  gave  the  whole  of  his  estate, 
realandpersonal,  to  his  wife  for  life,  and  after  her  death  "to  be 
^nally  divided  between  his  children  and  the  heirs  of  their 
bodies;"  that  the  widow  had  released  her  life  estate  to  the  lands 
in  question,  and  that  commissioners  were  appointed  by  that 
court  to  divide  the  hmds,  who  reported  that  they  were  requested 
not  to  make  the  division,  because  it  could  not  be  made  equally 
and  beneficially  between  all  the  parties.  It  states  "  that  it  is 
to  the  interest  of  the  heirs  and  distributees  aforesaid  that  said 
land  should  be  sold,  and  the  proceeds  distributed  according  to 
law/'  and  '*  to  promote  the  intereetof  the  heirs  and  distributees," 
an  order  for  the  sale  is  prayed,  as  required  by  the  statute. 
An  order  for  the  sale  was  afterwards  made,  but  no  bond  was 
taken  from  the  administrator  who  was  directed  to  make  the  sale, 
conditioned  to  apply  the  proceeds  in  the  same  way  the  lands 
would  have  gone  if  no  such  order  had  been  made.  The  sale 
was  made  and  reported  to  the  court,  the  report  confirmed,  and  a 
deed  executed  by  the  administrator  to  the  purchaser,  the  de- 
fendant Stewart.  The  verdict  and  judgment  being  for  the  de- 
fendants, the  plaintiff  has  brought  the  case  here  by  writ  of  error. 

Many  incidental  questions  were  raised  in  the  court  below,  and 
have  been  presented  here.  But  the  merits  of  the  case  mani- 
festly depend  upon  whether  it  was  necessary  to  the  validity  of 
the  order  of  sale  that  the  administrator  should  have  executed 
a  bond  for  the  application  of  the  proceeds  of  the  sale,  as  is  re- 
quired by  the  act  of  1830:  Hutch.  Code,  677. 

It  has  been  repeatedly  held  by  this  court  that  a  strict  compli- 
ance with  the  statute  authorizing  the  probate  court  to  order  a  sale 
of  lands  of  a  deceased  person's  estate  must  be  shown  in  order  to 
render  such  an  order  and  the  sale  under  it  valid.  It  was  re- 
garded as  a  matter  of  special  jurisdiction,  which  can  only  be 
exercised  upon  condition  that  everything  has  been  done  which 
the  statute  requires  should  be  done  preceding  the  order  of  sale: 
FlarUen^  Bank  v.  Johnson,  7  Smed.  &  M.  454;  Owin  v.  McCarroU, 
1  Id.  851;  Smith  v.  Demon,  2  Id.  326;  Steavenson  v.  McBeary,  12 
Id.  9  [51  Am.  Dec.  102].  This  is  the  rule  applied  to  sales  of 
land  by  order  of  that  court,  when  made  in  the  due  course  of  ad- 
ministration of  the  estate  of  the  deceased,  for  the  payment  of  his 
debts;  and  it  applies  with  greater  force  to  cases  like  the  present, 
where  a  special  and  extraordinary  power,  not  legitimately  be- 
longing to  the  jurisdiction  of  the  court,  is  conferred  upon  it  by 
statute.  If  this  order  of  sale,  then,  was  made  in  virtue  of  the 
act  of  1830,  Hutch.  Code,  677,  it  is  clear,  upon  these  principles, 
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that  it  yrsa  unanthorized  and  Yoid,  for  want  of  the  bond  which 
the  second  section  of  that  act  imperatiyely  requires  to  be  taken 
by  the  court  at  the  time  of  ordering  the  Ettle. 

It  is  insisted  in  behalf  of  the  plaintiff  that  the  order  of 
sale  should  be  referred  to  the  act  of  1833»  Hutch.  Code,  679, 
and  is  justified  by  that  act.  That  act  gives  to  the  court  the 
power  to  order  a  sale  of  lands  at  the  instance  of  parties  churn- 
ing as  joint  tenants,  tenants  in  common,  or  coparceners,  and 
showing  that  an  equal  division  thereof  can  not  be  made.  It  is 
said  by  this  court,  in  Smith  v.  Graig,  10  Smed.  &  M.  451,  to 
apply  only  to  cases  in  which,  by  the  death  of  a  joint  tenant, 
tenant  in  common,  or  coparcener,  his  land  may  descend  to  his 
minor  heirs;  that  it  contemplates  a  division  of  the  proceeds  of 
sale  between  living  parties  and  the  representatives  of  a  deceased 
party.  The  petition  in  this  case  shows  nothing  to  bring  it 
within  that  rule.  On  the  contraiy,  it  is  presented  in  the  names 
of  the  administrator  and  the  heirs  and  distributees  of  the  estate, 
claiming  as  such,  and  not  as  joint  tenants,  tenants  in  common, 
or  coparceners.  The  object  is  stated  to  be ''  to  promote  the 
interest  of  the  heirs  and  distributees,"  and  ''that  the  proceeds 
should  be  distributed  according  to  law."  But  it  is  said  that, 
although  they  do  not  claim  in  the  peidtion  under  the  exact 
designation  named  in  the  statute,  yet  that  from  the  facts  stated 
showing  their  claim,  they  appear  to  be  joint  tenants.  If  this 
principle  were  correct,  still  the  &cts  on  which  it  is  based  are 
not  sustained  by  the  record,  for  the  petitioners  are  the  adminis- 
trator and  heirs  and  distributees,  who  together  could  in  no 
sense  claim  the  character  of  joint  tenants  or  tenants  in  common 
of  the  land.  But  it  is  proper  to  consider  the  claim  of  the  parties 
upon  the  ground  on  which  they  have  chosen  to  place  it. 

It  is  also  said  that  the  application  for  the  sale  was  made  on 
the  ground  that  an  equal  division  of  the  land  could  not  be 
made.  But  this  alone  would  not  give  jurisdiction  to  the  court 
to  order  the  sale  under  the  act  of  1838,  as  is  above  shown;  but 
that  fact  might  constitute  a  very  good  reason  for  the  exercise  of 
the  power  to  order  a  sale  in  virtue  of  the  act  of  1830.  For  these 
reasons,  we  think  the  order  of  sale  can  not  be  sustained  under 
the  act  of  1883. 

The  petition  and  proceedings  seem  to  be  founded  on  the  act 
of  1830.  The  parties  petitioning,  the  character  of  their  interest 
as  set  forth,  and  the  reasons  assigned, ''  to  promote  the  interest  of 
the  heirs  and  distributees,"  and  to  have ''  the  proceeds  distributed 
according  to  law,"  all  show  that  the  act  of  1830  was  had  in  view. 
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Bat  an  important  requisite  under  that  act  was  omitted^  an  error 
of  yeiy  frequent  occurrence  in  such  proceedings,  and  often  re« 
suiting  in  great  hardship;  and  it  follows  from  what  is  said  abore 
that  the  order  of  sale  and  proceedings  under  it  are  yoid,  and 
that  no  title  passed  by  the  sale. 

The  judgment  below  is  in  accordance  with  this  yiew,  and  it 
is  therefore  affirmed. 


Statutes  AuTHOBiznro  Sales  of  Dsoxdsht's  Lahds  mm  bs  Stbiotlt 
Folxx)WKD:  Tucherr.  HaniB,  68  Am.  Deo.  588,  note  503;  Merritl  ▼.  Harrii, 
67  Id.  350;  Warihf  v.  Johmon,  52  Id.  399,  note  406,  where  other  oans  are 
collected. 

The  fbikgipal  oasb  is  grid  in  Boat  v.  Jfc/Vmn,  37  Miu.  46,  to  the  point 
that  a  decree  of  the  probate  oourt  and  a  sale  of  the  land  of  a  decedent,  made 
without  the  citation  and  notice  required  by  the  statute  appearing  either  by 
positive  evidence  or  a  recital  in  the  record,  is  void;  and  in  Ha/ynes  v.  Meeki^ 
20  OaL  312,  to  the  point  that  the  authority  of  a  probate  court  to  order  a  iale  of 
the  real  property  of  an  intestate  is  derived  entirely  from  the  statute,  that 
such  authority  is  limited,  and  can  be  exercised  in  tiie  cases  designated,  and 
in  no  othen. 
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[27  ICzHiMiFn,  M.] 

All  Issun  or  Fact  must  bb  Tbibd  bt  Jubt,  if  a  party  desires  to  hare 
them  so  tried;  and  the  court  should  grant  him  the  privilege  of  such  a 
trial,  although  the  statute  which  gives  him  the  remedy  he  is  pursningy 
may  be  silent  on  the  subject. 

Statute  of  Ldoxations,  as  bxtwben  Pbhicifal  anb  Subbtt,  Begins 
to  Bvk  from  the  time  of  the  payment  of  the  del /t  by  the  surety,  and  noi 
from  the.  date  of  the  maturity  of  the  original  contract. 

Ebbob  to  fhe  dronit  conrt  of  Madison  ooxaiij.  Tbfi  opiiiioii 
Btates  the  case. 

Samuel  8coU,  for  the  appellant. 

Lawson,  for  the  appellee. 

By  Court,  FiaaBB,  J.  The  defendant  in  error  made  a  motion 
in  the  dronit  ooort  of  Madison  countjfor  a  judgment  against 
the  plaintiff  in  error,  as  administrator  de  bonia  turn  of  Johnson 
Silverberg,  deceased,  to  recoTor  the  sum  of  one  thousand  one 
hundred  and  seyeniy  dollars,  which  the  defendant  in  erroi  had 
been  compelled  to  pay  as  surety  for  the  intestate  on  a  judg- 
ment recovered  in  &Tor  of  the  Commercial  Bank  of  Natchez. 
It  was  contended  on  the  part  of  the  defendant  in  the  court 
below  that  the  statute  giving  this  summaty  remedy  is  unconsti* 


504  Scott  v.  Nichols.  [Miss. 

tutional,  and  the  case  of  SmUhT.  Smith,  1  How.  (Miss.)  102,  was 
relied  on  as  authority  to  support  this  position.  That  case  was,  la 
the  case  of  Woodioard  y.  May,  4  Id.  389,  oyerruled  by  the  majority 
of  the  court.  GHie  principles  upon  which  it  rested  have  certainly 
failed  in  many  subsequent  cases  to  receive  the  sanction  of  this 
court,  and  the  statute  may  now  be  regarded  as  free  from  all 
constitutional  objection.  In  practice,  the  court  should  never 
refuse  the  party  the  privilege  of  a  trial  by  jury,  if  desired.  This 
is  unquestionably  the  parties'  right,  and  the  court  will  not  be  de- 
parting from  its  well-established  rules  of  practice  in  granting  it. 
though  the  statute  may  be  silent  on  the  subject.  Issues  of  fact 
iu  this  class  of  cases  must  be  tried,  as  all  other  issues  of  fact 
are  tried  in  the  circuit  courts,  by  a  jury  which  may  be  impaneled 
under  the  authority  of  the  court,  for  the  purpose  of  ascertaining 
the  truth  of  the  facts  upon  which  the  judgment  is  to  be  pro- 
nounced. 

We  will  notice  but  another  question^  and  it  arises  upon  the 
sixth  instruction  asked  by  the  defendant  below  and -refused  by 
the  court;  the  instruction  is  in  these  words:  "  That  if  the  jury 
believe  from  the  evidence  that  the  claim  of  the  creditor,  the 
Commercial  Bank  of  Natchez,  against  the  estate  of  Johnson 
Silverberg,  deceased,  was  barred  by  the  statute  of  limitations, 
at  the  time  it  was  paid  by  the  plainti£k,  then  they  ought  to  find 
for  the  defendant,"  etc.  This  point  has  been  cUrecUy  decided 
by  the  supreme  court  of  Tennessee,  in  the  cases  of  MdrshaU  v. 
Hudson,  9  Yerg.  57,  and  Maxey  v.  Gorier,  10  Id.  521;  and  it  is 
held  that  the  statute,  as  between  the  principal  and  surety,  be- 
gins to  run  from  the  payment  of  the  debt  by  the  surety,  and  not 
from  the  maturity  of  the  original  contract.  These  authorities 
have  both  reason  and  justice  to  recommend  them,  and  we  ac- 
cordingly follow  them  in  the  present  case. 

Judgment  afi&rmed. 

Statute  of  Limitation  nr  Actiomb  bitwiui  Svsmxs,  Co-pbomd- 
OB8,  BTO. — The  statute  of  limitations  begins  to  ran  against  a  sarety  who^ 
having  paid  the  debt  of  his  principal,  seeks  to  recover  from  him  what  he  was 
oompelled  to  pay  for  him,  not  from  the  time  when  the  principal  debtor  became 
liable,  bnt  only  from  the  time  when  the  sarety  actually  paid  the  creditor. 
'*An  action  by  a  person  who  has  incurred  the  obligation  of  a  sarety,  against 
the  principal  debtor,  for  his  default,  is  not  barred  by  the  time  which  has 
elapsed  since  the  principal  debtor  became  liable,  but  from  the  time  only  when 
.  the  surety  has  paid  the  creditor: "  Angell  on  lim.,  sec.  131;  Wood  on  Lim., 
sec.  145;  Brandt  on  Sur.  &  Guar.,  sec.  199;  OarreU  v.  OarreU,  27  Ala.  6S7; 
Prtslar  v.  SkUlworth,  37  Id.  402;  Sherwood  v.  Dunbar,  6  CaL  53;  Ward  v. 
Henry,  5  Conn.  595;  Beid  v.  FUppen,  47  Ga.  273;  Waliser  ▼.  Laihrop,  6  Iowa« 
516;  OiUeepie  v.  CretweU,  12  GiU  &  J.  36;  BuUock  v.  CamgffbeU,  9  Gill,  182; 
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Wood  ▼.  Lelcmdt  1  Met  387;  Thaytr  ▼.  Damda,  110  Mm.  345;  Banuback  v. 
JiHner,  8  Mixm.  09;  McLean  ▼.  Ragmiale,  31  Mias.  701;  Magee  ▼.  LeggeU,  48 
Id.  144,  citing  the  prindpftl  case;  Singleton  ▼.  TVMOMencK,  45  Mo.  379;  Burton 
V.  Rutherjord,  49  Id.  265;  OoKm  ▼.  Qremikt^f,  3  N.  H.  270;  Conn  ▼.  ao6«rM, 
7  Id.  368;  a  a,  26  Am.  Dec  746;  PwoeU  ▼.  Jolmeon,  8  Johni.  249;  HaU  v. 
^nJriM,  6Cow.  225;  Boifietf  y.  Cook,  45  N.  Y.  269;  Ponder  v.  Carter,  12  Ired. 
L.  242;  Wedeg  Okmreh  y.  Jfoore,  10  P^  St  273;  P^tn  y.  BarMU^  1  Hill 
<S.  C),  234;  iTno^  y.  BuOer^  10  Rioh.  Bq.  143;  Thompton  r.  Steveiu,  2  Nott 
A  M.  493;  JfoBMy  y.  Carter,  10  Tex^.  521;  Beeoee  y.  Pictfiam,  7  Baxt.  119; 
JIammond  y.  Myere^  80  Tez.  375.  And  the  Mine  rale  appUee  in  aotiane  be- 
tween oo-soretiee.  The  statate  of  limitations  begins  to  ran  between  them 
from  the  time  when  the  debt  is  paid,  and  not  from  the  time  when  the  obliga- 
tion was  entered  into  or  became  doe:  Brandt  on  Snr.  k  €hiar.,  sec.  259; 
BraiighUm  y.  JSoftmson,  11  Ala.  922;  StaUwoHh  y.  Preslar,  34  Id.  606;  Preelar 
▼.  StaUworth,  37  Id.  402;  Ma^  y.  Vann,  15  VU.  553;  Wood  y.  Lekuul,  I  Met 
887;  Sinf^eton  y.  Toumemd,  45  Mo.  379;  Sherrod  v.  Woodard,  4  Dev.  L.  360; 
Camp  Y.  BoeMek,  20  Ohio  St  337;  Knoite  y.  Butler,  10  Rich.  £q.  143;  Daviee 
Y.  Humphreife,  6  Mee.  Ac  W.  153.  And  eYen  where  a  surety  obtains  an  ex- 
tension of  time  from  the  holder  of  a  note,  and  gives  collateral  security  for  its 
payment  and  afterwards  pays  the  debt  the  statate  does  not  begin  to  ran 
against  him  nntil  he  has  actually  paid  the  debt:  Wood  on  lim.,  sec.  145; 
Norton  y.  HaU,  41  Vt  471.  Wilson,  J.,  deliYcring  the  opinion  of  the  court 
in  Norton  y.  Hall,  aupra,  said:  "  It  is  clear,  we  think,  that  when  the  liability 
of  the  surety  has,  in  good  faith,  continued  more  than  six  years  from  the  time 
the  note  became  due,  and  the  payment  of  the  note  is  made  by  him,  such  con- 
tinued liability  of  the  surety  carries  with  it  the  relation  of  principal  and 
aore^,  and  the  liability  of  the  principal  to  reimburse  the  surety  for  the  money 
so  pttu]  by  him;  The  defendant's  liability  to  his  surety,  the  plaintiff,  was 
not  barred  by  the  statute  of  limitations  at  the  time  the  plaintiff  paid  the  note: 
but  as  between  these  parties,  the  statute  began  to  ran  on  the  plaintiff's  claim 
when  he  paid  the  note."  Hie  reason  for  the  rale  stated  aboYc  is  thus  suc- 
cinctly giYen  by  Ames,  J.,  delivering  the  opinion  of  the  court  in  Thajfer  v. 
DamkU^  110  Mass.  346:  "  There  was  an  implied  promise  on  the  part  of  the 
defendant  as  principal,  to  indemnify  the  surety,  and  to  repay  to  hui*  all  the 
mon^  that  he  might  be  compelled,  in  consequence  of  his  liability  as  surety,  to 
pay  to  the  creditor.  Until  the  surety  has  been  compelled  to  make  such  pay- 
ment there  is  no  breach  of  this  implied  promise.  The  cause  of  action  accraes 
then  for  the  first  time,  and  the  statute  of  limitations  then  begins  to  run." 
The  statute  begins  to  run  against  the  right  of  sureties  to  be  subrogated  to  the 
payee's  right  to  securities,  etc.,  from  the  time  of  the  payment  of  the  debt  by 
them:  Wood  on  lim.,  sec.  145:  Bennett  y.  Cobb,  45  N.  Y.  268.  A  surety,  as 
such,  can  not  call  on  his  principal  at  law  until  he  has  actually  paid  the  money. 
Although  a  judgment  be  recovered  against  him,  and  he  be  imprisoned  upon  a 
CO.  so.,  still  that  is  no  satisfaction  to  the  creditor  for  his  debt,  nor  diKharge 
of  the  principal  debtor,  and  therefore  it  does  not  entitle  the  surety  to  call 
upon  the  principal  for  money  paid  to  his  use:  Rodman  v.  Hedden,  10  Wend. 
498. 

The  statute  of  limitations  begins  to  run  in  the  case  of  indorsees,  not  from 
the  time  when  they  become  liable  to  pay,  but  from  the  time  when  they  pay: 
Wood  on  Lim.,  sec.  145;  Bowman  v.  Wright,  7  Bush,  375;  Pope  v.  Bowmam, 
27  Miss.  194.  The  condition  of  a  mortgage,  executed  by  a  principal  debtor 
to  his  surety,  to  indemnify  the  latter  against  loss  or  damage  arising  from  the 
^yment  of  the  debt  is  not  broken  until  actual-  payment  made  by  the 
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surety,  and  hit  lifjbt  to  foredloae  the  mortgage  doea  not  aoeroe  until  thai 
date;  IfeLetm  y.  RagidaUf  31  Id.  701.  Where  an  agent  aaflfara  damaga 
from  a  failure  of  the  consideration  of  a  contraot  made  for  his  principal 
the  Btatnte  of  limitationa  begins  to  ran  in  bar  of  his  action  against  th» 
principal  to  be  refunded  his  loss,  not  from  the  breach  of  the  contract,  bat  ttoai 
the  time  when  the  damage  was  incnired:  Legart  v.  Frtuer,  3  Strobh.  377. 
In  the  case  of  Oraive$  ▼.  Joknaont  48  Gonn.  100;  8.  C,  40  Am,  Bep.  102,  the 
plaintiff,  at  the  defendant's  request  and  for  his  aooommodation,  signed  aa- 
siirety  a  note  held  by  the  defendant  and  payable  to  his  order,  npon  a  secret 
agreement  between  them  that  the  defendant  would  not  transfer  it,  and  that 
if  the  principal  did  not  pay  it  the  plaintiff  should  not  be  held.  The  defend- 
ant transferred  the  note,  and  the  plaintiff  was  compelled  to  pay  it;  and  in  aia 
action  to  recover  the  amount  paid,  it  was  decided  that  the  statute  of  limita- 
tions did  not  attach  until  the  plaintiff  was  compelled  to  pay  the  note. 

If  a  surety  pays  in  land  or  other  property,  he  may  recover  as  well  as  if  h» 
paid  in  money:  Ainalee  v.  Wilson,  7  Cow.  002.    And  a  surety  who  pays  hia 
principal's  debt  by  giving  his  own  note  may  recover  from  him  the  amount 
equitably  due  to  him:  Jordan  v.  Adanu^  7  Ark.  348;  eapecially  where  auck 
note  is  expressly  received  as  money:  Ehoood  v.  Deifendaif,  6  Barb.  398.    But- 
in  Indiana  it  seems  he  can  not  maintain  an  action  until  he  has  paid  the  money: 
PUzer  V.  Harmon,  7  Blackf.  112;  BenneU  v.  Buchanan,  3  Ind.  47;  Romine  v. 
RonwM,  60  Id.  348.    As  to  when  the  giving  of  a  note  is  considered  payment 
of  a  pre-existing  debt,  see  RalaUm  v.  Wood,  58  Am.  Dec.  804,  note  000;. 
HaUh  V.  Barman,  50  Id.  50,  note  01;  MeUedge  v.  Botion  Iron  Co.,  61  Id.  60, 
note  73;  Arnold  v.  DtUuno,  50  Id.  754,  note  760;  CoaUur  v.  Daviu,  46  Id.  311, 
note  314;  Woffy,  I^ink,  44  Id.  141,  note  144,  where  the  prior  cases  are  col- 
lected.   Where  a  surety,  an  accommodation  indorser,  pays  part  of  a  judgment 
obtained  against  him  and  gives  his  note  for  the  balance,  which  is  accepted  by 
the  plaintiff  in  satisfaction  of  the  judgment  and  in  full  of  his  daim,  the  cause 
of  action  of  such  surety  against  his  prindpsl  to  recover  as  for  money  paid  ia 
perfect,  and  the  statute  of  limitations  then  begins  to  run:  Rodman  v.  Hedden, 
10  Wend.  408.    And  *'  the  rule  may  be  said  to  be  that  so  long  as  any  liabil- 
ity on  the  maker's  part  upon  the  original  debt  remains,  the  surety  has  n» 
right  of  action  against  him,  and  consequently  tho  statute  does  not  begin  te 
run  against  him;  but  although  the  surety  may  not  have  paid  the  debt  in 
money,  yet  if  he  has  in  any  manner  assumed  the  debt,  so  that  the  maker'a^ 
liability  upon  it  is  at  an  end,  from  that  time  the  statute  begins  to  run  against 
the  surety:"  Wood  on  Lim.,  sec.  145;  SiU  v.  Sharer,  34111.  0. 

The  statute  begins  to  run  in  favor  of  sureties  on  the  bonds  of  executors  or 
administrators,  on  account  of  the  dewutavitoi  their  prindpala,  from  the  time^ 
of  the  judicial  ascertainment  of  their  liability,  not  from  the  date  of  their  act- 
ual acts  of  negligence  or  maladministration;  Rtvan  v.  FUnn,  47  Ala.  481^ 
FrttwtU  V.  MeLemore,  52  Id.  124;  Wright  v.  La$tg,  00  Id.  389;  homier  v. 
Toung,  68  Id.  35;  Adams  v.  Jones,  Id.  117.  And  a  right  of  action  on  a  guard- 
ian's bond,  to  recover  from  the  sureties  the  amount  remaining  in  the 
guardian's  hands,  first  accraes  to  the  ward  when  such  amount  is  judicially  as- 
certained by  the  probate  court  on  the  settiement  of  the  guardian's  final  accounts 
Newton  v.  Bammond,  38  Ohio  St.  430.  So  where  the  name  of  the  p^ree  of  a 
draft  is  forged,  the  statute  does  not  begin  to  run  in  &vor  of  intermediate 
indorsers,  against  the  drawee  who  has  paid  tiie  debt  and  chaiged  the  drawer, 
until  judgment  has  been  obtained  by  the  drawer  against  the  drawee  for  the 
amount  charged  and  paid:  MerchaniUf  NaUonal  Bank  ^  BaUknots  v.  Fkwt 
KaUomU  Bank  qf  BaUimore,  4  Hughea,  0. 
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The  ttatate  of  limitirfJaiw  begiu  to  ran  in  f ayor  of  a  surety  or  gnarantor 
from  the  time  when  he  beoomee  liaUe  to  soit.  Brandt  on  8nr.  k  Onar.,  see. 
ISO;  Governor  T.  Stonum,  11  Ala.  079;  Keller  v.  iSAocub,  89  Pa.  St.  513;  Bank 
^f8.  (7.  V.  KnoUe,  10  Bioh.  L.  518.  It  begins  to  mn  in  favor  of  the  gnarantor 
when  the  promisee  has  taken  all  the  requisite  steps  to  charge  him  with 
liability,  and  his  liability  under  his  oontract  to  pay  the  debt  is  complete,  and 
this  period  can  not  be  prolonged  by  the  promisee  by  his  unreasonably  delay* 
ing  to  take  these  steps:  Wood  on  Lim.,  seo.  146;  Oohin  v.  BudsUf  8  Mee. 
ft  W.  680. 

Where  the  guaranty  is  absolute,  the  guarantor's  liability  to  suit  arises  at 
the  same  moment  that  the  action  accrues  against  the  principal,  or  if  a  period 
is  fixed  in  the  guaranty  itself,  then  when  that  time  arrives:  Wood  on  Lim., 
sea  146;  Lane  v.  LeeiUian,  4  Ark.  76;  Breed  v.  HiUhattte,  7  Conn.  523; 
Vickeratm  v.  Derrickaon,  39  HL  574;  Beebe  v.  Dudiey,  26  N.  H.  249;  Sknane 
V.  Steele^  36  Id.  73;  JBroim  v.  Ouriue,  2  N.  Y.  225;  Bge  v.  BamUz^  8  Pa.  St. 
804;  Koch  V.  Melhom,  25  Id.  89;  Boberte  v.  BiddU,  79  Id.  468;  Yancey  v. 
Brmim^  3  Sneed,  89;  Smith  v.  Ide^  3  Vt.  301;  Ifhyea  v.  NichoU,  28  Id.  160. 
But  in  case  of  a  contingent  guaranty,  the  statute  begins  to  run  in  favor  of  the 
guarantor  only  from  the  time  when  the  necessary  steps  to  fix  his  liability 
have  been  taken:  Wood  on  lim.,  sec.  146. 

Where  a  note  payable  by  installments  is  paid  by  a  surety,  the  statute 
begins  to  run  against  him  from  the  time  he  pays  each  installment:  BuUock  v. 
CampbeU,  9  Qill,  182.  Sureties  who  have  each  paid  a  part  of  the  debt  for 
the  principa  have  a  severcl  right  of  action  against  him  for  indemnity,  and 
the  statute  runs  against  each  from  the  time  he  pays  his  part:  Wood  on  Lim., 
lec.  145;  Peabody  v.  Chapman^  20  N.  H.  418.  "A  party  acquires  a  right  to 
contribution  as  soon  as  he  pays  more  than  bis  share,  but  not  till  then;  and 
consequently  the  statute  of  liinitatioos  does  not  begin  to  run  until  then:"  1 
Parsons  on  Cont.  36;  Ponder  v.  Carter^  12  Ired.  L.  242;  Beeoee  v.  PuUiam,  9 
Baxt.  153;  Daviee  v.  ffumphreye,  6  Mee.  k  W.  153.  If  an  infant  purchases 
necsasaries,  and  gives  a  promissoiy  note  signed  by  himself  and  a  surety,  and 
the  surety  afterwards  pays  the  note,  he  is  entitled  to  recover  of  the  infant 
the  amount  so  paid,  and  the  cause  of  action  arises  when  the  surety  pays  the 
note:  C^mn  ▼.  Cobum^  7  N.  H.  368;  S.  C,  26  Am.  Dec.  746.  When  a  surety 
on  a  promissory  note  pays  the  holder  before  the  note  is  payable,  a  cause  of 
action  against  his  principal  for  indemnity  accrues  at  the  time  when  the  note 
becomes  payable,  and  not  before,  and  the  statute  of  limitations  begins  to  run ' 
from  that  time:  Wood  on  lim.,  sec  145;  TiUoieon  ▼.  Roee,  11  Met  299.  But 
a  surety  must  be  under  some  l^gal  obligation  to  pay  the  debt  in  order  to  be 
able  to  sue  for  contribution.  A  surety  who  pays  a  debt  after  it  is  barred  by 
the  statute  of  limitations  can  not  compel  his  co-surety  to  contribution:  Wood 
on  lim.,  sec.  145;  Kimble  v.  Oummine,  3  Meto.  (Ky.)  327;  Cocke  ▼.  Hqffman^ 
5  Lea,  105;  S.  C,  40  Am.  Rep.  23. 

Where  two  persons  execute  a  note,  one  as  principal  and  the  other  as  surety, 
and  a  judgment  obtained  upon  the  note  is  paid  by  the  surety,  the  obligation 
of  the  principal  to  repay  the  surety  is  not  founded  upon  a  written  instrument, " 
within  the  meaning  of  the  Oalifomia  statute  of  limitations.  And  if  more 
than  two  years  have  elapsed  after  payment  before  the  bringing  of  the  suit^ 
the  action  is  barred:  Chxpman  v.  Morrill,  20  Cal.  130. 

Thx  fbincifal  oasb  is  orrxD  in  leom  v.  Jfieeise^ppi  Central  B.  B,  (7o.,  89 
Miss.  810,  to  the  point  that  issues  of  fact,  in  cases  where  the  statute  anthoriaaa 
lammary  Judgment,  should  be  tried  as  in  other  eases  by  a  jniy^ 
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Right  ro  Trial  by  Jvbt:  See  InhabUanU  <if  Saeo  ▼.  WetUworik^  58  Am. 
Dec.  780,  note  791. 

DiOBBiON  07  All  QussnoNS  or  Fact  kuot  bs  Lett  to  Ju&t:  See  Siaie  ▼. 
OrvtoOM,  54  Am.  Bee.  90,  note  119,  where  other  omiee  are  ooUeoted. 


WniUAMS    V.    Ga1O£A0K. 

[27  HnaiHim,  909.] 

Act  Authokizino  Leyt  vob  Leyxb  Pubposbs  or  Uitifobm  Tax  of  no% 
ezoeeding  ten  cents  per  acre  on  all  lands  in  a  certain  connty  lying  within 
ten  miles  of  the  Mississippi  river»  and  a  nniform  tax  of  not  exceeding  ^v% 
cents  per  acre  on  all  lands  in  said  connty  lying  ten  miles  from  said  river» 
prescrihes  a  mle  of  taxation  for  all  the  taxable  lands  in  the  connty,  aa 
well  for  those  lying  beyond  the  range  of  ten  miles  from  the  river  as  for 
those  lying  within  ten  miles  of  it. 

AoT  Which  Bzxmfts  moM  Taxation  job  Leyxb  Pcbposes  lands  lying 
between  the  river  and  the  levee  does  not  confer  exclusive  privileges  upon 
the  owners  of  such  lands,  and  does  not  violate  the  constitntional  provis- 
ions  "  that  all  freeman  are  equal  in  rights,'*  and  '*  that  no  man  or  set 
of  men  are  entitled  to  exclusive,  separate,  public  emoluments  or  privileges 
from  the  community  but  in  consideration  of  public  services."  These 
provisions  declare  that  honors,  emoluments,  and  privileges  of  a  personal 
and  political  character  are  alike  free  and  open  to  all  the  citizens  of  the 
state;  hot  they  have  no  reference  to  the  private  relations  of  the  citizens, 
nor  to  the  action  of  the  legislature  in  passing  laws  regulating  the  domestic 
policy  and  business  afbirs  of  the  people,  or  any  portion  of  them. 

PDWBEt  07  Taxation  and  Mannsr  oy  Exxbgibino  It  Bblono  to  Leois- 
LATUBX,  subject  to  such  restrictions  as  the  constitution  imposes;  and  such 
power,  while  exercised  within  the  scope  of  the  grant,  is  subject  alone  to 
the  Isgialative  discretion,  with  which  the  judicial  tribunals  have  no  right 
to  interfere,  simply  because  in  their  judgment  the  action  of  the  legisla- 
ture is  contrary  to  the  principles  of  natural  justice. 

Whxbx  Jubisdictional  Facts  bo  not  Apprab  or  Bboohd,  their  existence 
may  be  proved  aZttmiie.  And  where  it  sufficiently  appears  that  a  special 
meeting  of  the  board  of  police  was  held  after  the  notice  required  by  law 
had  been  given,  such  meeting  is  shown  to  have  been  legaHy  held,  not- 
withstanding the  record  does  not  show  that  previous  notice  was  given. 

liBOISLATCBB  MAT  SUBMIT   TO  DeTSBMINATION  09   ThOBX  InTBNDBD  TO  BB 

AvPBCTBD  BT  AcT,  whether  they  will  carry  out  its  provisions  or  not. 
And  an  act  which  provides  that  if  a  majority  of  the  legal  voters  of  the 
county  to  be  affected  thereby,  within  a  certain  time,  enter  a  written  pro- 
test against  its  provisions,  before  the  board  of  police,  the  act  shall  become 
void  and  of  no  binding  force,  is  not  unconstitutionaL 
Imposition  op  Tax  upon  All  Lands  within  Cxbtain  County,  for  the 
purpose  of  establishing  a  work  of  improvement  for  the  general  good  and 
benefit  of  all  persons  interested  in  such  lands,  is  not  a  taking  of  private 
property  for  a  public  use,  but  is  a  legitimate  exercise  of  thti  power  o( 
taxation  by  the  legislature. 
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Powm  TO  Sill  Lavm  vtov  Failubs  to  Pat  Tax  levied  thereon  li  & 

mere  iDoident  to  the  power  of  tMcation. 
Lboislatubi  has  Power  to  Imposi  Tax  ov  Local  DnRBioy  for  the  ooo* 

stmotioii  of  locftl  publio  improveiiftenti. 
Balk  or  Lavd  vok  TAxn»  ArrxB  Sxktzci  ow  Isjuvcnos  npon  the  oom- 

miasionen  who  levied  the  tax,  en  joining  them  "from  ooUectiDg  or  pro* 

oeeding  to  ooUect "  the  tax  on  each  land,  is  irregaUr  and  will  be  lei 

aside. 

Ebbob  to  the  superior  court  of  chancery.  The  opinion  states 
the  case. 

W.  C,  and  A.  K,  Smedes,  for  the  appellant. 

D.  O.  WiUiama,  pro  ae. 

Bj  Court,  Handt,  J.  The  appellant  filed  this  bill  in  the  su- 
perior court  of  chanceiy,  to  enjoin  the  collection  of  a  tax  of  five 
cents  per  acre,  assessed  upon  his  lands  lying  in  Issaquena  county, 
by  the  board  of  police  of  that  county,  by  virtue  of  an  act  passed 
by  the  legislature,  and  approved  on  the  twentieth  of  Februaiy, 
1850,  '*  to  provide  for  the  erection,  repair,  and  preservation  of 
levees  on  the  Mississippi  river,  in  the  county  of  Issaquena." 

The  bill  charges,  in  substance,  that  the  proceedings  of  the 
board  of  police  were  not  in  accordance  with  the  act  authorizing 
the  levy  of  the  tax,  in  many  respects:  1.  It  was  made  the 
duty  of  the  board,  immediately  after  the  passage  of  the  act,  to 
appoint  the  levee  commissioners,  freeholders  and  residents  of 
the  county.  But  this  duty  was  not  performed  until  the  month 
of  July,  and  the  persons  appointed  are  believed  not  to  be  free- 
holders. 2.  That  the  act  made  it  the  duty  of  the  commis- 
sioners when  appointed  "  to  estimate  the  probable  cost  of  said 
levee  or  levees,  and  report  the  same  to  the  president  of  the 
board  of  police,  who  shall  levy  and  assess  a  uniform  tax,  not  ex- 
ceeding ten  cents  per  acre,  upon  all  lands  lying  on  or  within 
ten  miles  of  said  Mississippi  river  in  said  county  subject  to 
taxation;  and  a  uniform  tax  of  not  exceeding  five  cents  per  acre 
on  all  lands  in  said  county  subject  to  taxation  lying  ten  miles 
from  said  Mississippi  river,"  etc.  But  the  board  of  police 
assessed  the  tax  upon  complainant's  lands,  and  were  proceeding 
to  collect  it,  without  any  estimate  of  the  probable  cost  of  the 
work,  or  of  the  facts  upon  which  it  was  based,  being  made  by 
the  commissioners  and  reported  to  the  board  of  police.  3. 
That  complainant's  lands  lying  more  than  ten  miles  from  the 
Mississippi  river  were  not  subject  to  the  tax,  the  act  only 
applying  to  lands  lying  ten  miles  from  the  river.  4.  That 
jLhe  eleventh  section  of  the  act  which  exempts  from  tax  lands 
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lying  betwedn  the  line  of  the  levee  and  the  MiBRiiwippi  riyer,  bo 
as  to  be  without  protection  from  the  levee,  is  nnoonstitational, 
beoanse  it  confers  '*  exdnsiTe  privileges"  on  the  owners  of  such 
lands.  6.  That  the  twelfth  section  of  the  act  provides  "  that 
if  a  majority  of  the  legal  voters  who  are  landholders  or  house- 
holders in  said  county  shall  enter  a  written  protest  against  the 
provisions  of  the  act  before  the  board  of  police,  at  their  first 
meeting  after  the  fourth  of  July  next  (after  its  passage),  setting 
forth  their  objections  to  the  act,  then  ilieact  should  be  void,  and 
of  no  binding  force; "  and  the  board  was  also  required  to  make 
this  protest  a  matter  of  record,  to  have  it  published  in  the  news- 
papers, and  to  furnish  a  certified  copy  of  it  to  the  secretary  of 
state.  The  bill  charges  that  at  the  time  specified  in  the  act  a 
written  protest,  signed  by  twenty-four  of  the  qualified  voters  of 
said  county,  who  constituted  a  majority  of  said  voters,  was  pre- 
sented, objecting  to  the  provisions  of  the  act;  but  that  the  board 
determined  that  they  did  not  constitute  a  majority  of  such  voters. 
The  bill  prays  for  discovery  as  to  the  means  by  which  the  board 
ascertained  that  the  twenly-f  our  signers  were  not  a  majority  of 
the  voters  of  the  county. 

The  complainant  alleges  that  his  lands  subjected  to  this  tax  lie 
from  eleven  to  fourteen  miles  from  the  Mississippi  river;  that  a 
portion  of  them  lies  on  the  east  side  of  Deer  creek,  and  consists 
of  a  cypress  brake,  subject  to  overflow,  and  valuable  only  on 
that  account,  and  much  the  larger*  portion  of  the  lands  are  above 
overflow,  and  in  no  wise  benefited  by  the  levee,  only  a  small  part 
of  the  back  land  being  subject  to  overflow;  and  that  the  <^rpress 
brake  is  greatly  injured  by  the  levee. 

The  answers  of  the  defendants,  the  president  of  the  board  of 
police  and  the  levee  commissioners,  admit  that  the  levee  com- 
missioners were  not  appointed  until  the  month  of  July,  1860, 
but  state  that  the  appointments  were  made  as  soon  after  an  au- 
thentic copy  of  the  act  could  be  procured  by  the  board  as  they 
conveniently  could,  all  due  diligence  being  used  to  have  the  ap- 
pointments made  at  an  earlier  date,  and  that  they  were  made  in 
ample  time;  and  they  aver  that  the  persons  so  appointed  were  at 
the  time,  and  still  are,  freeholders,  according  to  the  provisions 
of  the  act.  They  deny  that  the  commissioner  did  not  make  an 
estimate  of  the  probable  cost  of  the  work,  and  report  the  facts 
on  which  the  board  were  authorized  to  make  the  assessment,  and 
aver  that  the  estimate  and  report  were  made,  and  the  action  of 
the  board  predicated  thereon,  according  to  the  provisions  of  the 
act.    They  insist  that  by  a  just  and  proper  construction  of  the 
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«ot»  the  complainant's  lands,  though  lying  more  than  ten  miles 
from  the  Mississippi,  are  subject  to  the  tax  of  five  cents  per  acre 
assessed  upon  them;  and  a^nit  the  statements  of  fact  in  rela- 
tion to  the  situation  and  character  of  the  lands  asset  forth  in  the 
bill,  but  deny  that  they  entitle  him  to  any  relief  against  the  pay- 
ment of  the  tax. 

They  admit  that  a  written  protest  in  opposition  to  the  act, 
4dgned  by  twenty-two  of  the  qualified  voters  of  the  county,  was 
presented  to  the  board,  as  stated  in  the  bill,  and  state  that  no 
other  protest  was  presented.  They  admit  that  this  protest  was 
not  published  in  any  manner,  because  they  aver  that  it  was  not 
signed  by  a  majorily  of  the  legal  yotera  of  the  counly,  who  were 
more  than  three  times  the  number  of  the  signers  to  this  protest, 
and  that  this  was  a  notorious  fact  throughout  the  county,  known 
personally  to  every  member  of  the  board  of  police,  and  made 
manifest  by  every  election  which  has  taken  place  in  the  county 
«ince  its  organization.  They  insist  that  the  act  is  valid  and  consti- 
tutional, and  that  the  proceedings  under  it  have  all  been  regular. 

The  complainant  afterwards  filed  a  supplemental  bill,  stating 
that  after  the  issuing  and  service  of  the  injunction  granted  on 
the  original  bQl,  upon  the  president  of  the  board  of  police  and 
the  levee  commissioners,  the  sheriff  and  tax  collector  of  Issa- 
quena county  proceeded  to  sell  the  lands  mentioned  in  the  bill, 
in  violation  of  the  injunction  for  the  payment  of  the  taxes  in  con« 
troversy,  and  has  executed  a  deed  for  the  same  to  George  N. 
Parks,  one  of  the  defendants,  for  the  use  of  said  levee  commis- 
fiioners,  which  deed  and  sale  he  prays  may  be  set  aside  and 
declared  void.  It  further  states  that  it  was  at  a  special  term  of 
the  board  of  police  that  the  lands  in  question  were  assessed, 
and  that  the  record  of  said  board  of  police  does  not  show  that 
ten  days'  previous  notice,  posted  at  the  court-house  door  of  said 
eounfy,  had  been  given  for  the  convention  of  said  board  of  po- 
lice, and  that  no  such  notice  was  given  as  is  required  by  law. 

The  defendants  answer  and  admit  the  sale  of  the  land  by  the 
sheriff,  but  can  not  state  whether  it  was  after  he  had  received 
and  served  the  injunction.  They  claim  that  the  sale  was  made 
in  good  fidth  and  in  accordance  with  the  law,  and  should  stand. 
They  admit  that  the  lands  were  assessed  at  a  special  term  of  the 
board  of  police,  and  that  the  record  of  the  board  does  not  show 
that  ten  days'  previous  notice  of  the  meeting  of  the  board  had 
been  given  as  stated  by  complainant,  and  they  aver  that  such 
notice  was  duly  and  legally  given,  and  insist  that  it  is  not 
quired  to  be  shown  by  the  record  that  it  was  given. 
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It  appears  by  an  exhibit  in  the  record  that  the  levee  commiB* 
doners  made  their  estimate  and  report  to  the  board  of  police, 
which  was  receiyed  and  acted  upon  by  the  board.  The  facta 
stated  in  the  original  bill,  in  relation  to  the  situation  and  char- 
acter of  the  complainant's  lands,  were  established  by  testimony; 
and  it  is  also  shown  that  the  complainant's  lands  were  sold  by 
the  sheiiff  for  the  levee  taxes,  after  the  injunction  had  been  re- 
ceived and  served  by  him  on  the  defendants;  that  the  sale  was 
made  in  the  presence  of  two  of  the  defendants,  the  levee  com- 
missioners, one  of  whom  was  Parks,  to  whom  the  deed  was 
made,  and  that  they  used  no  effort  to  prevent  the  sale,  but  per- 
mitted it  to  be  made.  Upon  the  final  hearing  the  chancellor 
dismissed  the  bill,  and  the  complainant  took  this  appeal.  Sev- 
eral of  the  grounds  of  relief  set  up  in  the  original  bill  are  met 
and  obviated  by  the  answers,  and  appear  not  to  be  insisted 
upon  here  by  the  appellant.  Our  attention  will  therefore  be 
directed  to  such  points  of  objection  only  as  have  been  presented 
here  in  his  behalf. 

The  first  of  these  objections  is,  that  the  act  did  not  authoriae 
a  tax  for  levee  purposes,  upon  land  lying  more  than  ten  miles 
from  the  Mississippi  river.  The  act  authonsses  ''a  uniform 
tax,  not  exceeding  ten  cents  per  acre,  upon  all  lands  lying  on  or 
within  ten  miles  of  the  river  in  said  county  subject  to  taxation; 
and  a  uniform  tax  of  not  exceeding  five  cents  per  acre  on  all 
lands  in  said  county  subject  to  taxation  lying  ten  miles  from 
the  Mississippi  river."  Taking  these  two  clauses  of  the  act  to- 
gether, we  do  not  think  that  there  is  any  room  for  doubt  as  to 
the  intention  of  the  legislature.  It  is  clear  that  a  rule  of  tax- 
ation was  prescribed  for  all  taxable  lands  in  the  county:  1. 
As  to  the  lands  lying  on  the  river  or  within  ten  miles  of  it;  and 
2.  As  to  all  the  lands  in  the  county  lying  beyond  that  range. 
Neither  the  language  nor  the  purpose  of  the  act,  nor  the  practi- 
cal application  of  it  to  cases  upon  which  it  might  operate,  would 
justify  the  construction  that  lands  lying  more  than  ten  miles 
from  the  river  were  not  embraced  by  the  latter  clause.  Such  a 
construction  would  render  the  clause  nugatory,  for  if  the  lands 
lay  within  ten  miles  from  the  river,  they  would  be  covered  by 
Uie  prior  clause,  and  be  subject  to  a  tax  of  ten  cents  per  acre; 
and  by  this  construction,  i£  they  lay  beyond  the  line  of  ten  miles 
distance  from  the  river  they  would  be  subject  to  no  tax,  so  that 
there  would  be  no  lands  upon  which  this  clause  could  operate 
but  those  immediately  on  the  line  at  ten  miles  distance  from 
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the  riyer,  whioh,  being  piactically  incapable  of  measurement, 
could  not  be  subject  to  taxation. 

The  next  objection  is  that  the  eleventh  section  of  the  act, 
exempting  from  taxation  lands  lying  between  the  riyer  and  the 
levee,  confers  exclusiye  privileges  upon  the  owners  of  such  lands, 
and  is  therefore  in  violation  of  the  first  section  of  the  first  arti- 
cle of  our  constitution. 

If  ttiis  were  admitted,  it  would  not  destroy  the  whole  act,  for 
it  is  well  established  that  one  part  of  an  act  may  be  unconstitu- 
tional and  void,  and  other  parts  of  the  act  not  necessarily  de- 
pendent .upon  it  be  valid.  And  this  objection,  while  it  might 
bo  good  ground  for  subjecting  the  property  referred  to  to  the  tax, 
furnishes  no  suflcient  reason  why  the  appellant's  lands  not  em- 
braced by  the  obnoxious  section  of  the  act  should  not  be  sub- 
jected to  the  operation  of  those  parts  of  the  act  embracing  them, 
and  which  axe  in  themselves  not  liable  to  constitutional  objec- 
tion. 

But  the  section  in  question  is  not  liable  to  the  objection  urged 
against  it.  The  clause  of  the  constitution  referred  to  declares,  as  a 
part  of  the  oiganic  law  of  this  state,  **  that  all  freemen  are  equal  in 
rights,"  and  "  that  no  man  or  set  of  men  are  entitled  to  exclusive, 
separate  public  emoluments  or  privileges  from  the  communiiy 
but  in  consideration  of  public  services."  The  principle  here  an- 
nounced is  that  of  equality  in  political  rights,  and  a  denial  of  all 
title  to  individual  privil^es,  honors,  and  distinctions  from  the 
community  but  for  public  services.  It  was  directed  against 
superiority  of  personal  and  political  rights,  distinctions  of  rank, 
birth,  or  station,  and  all  claims  to  emoluments  from  the  commu- 
nity, by  any  man  or  set  of  men,  over  any  other  citizen  of  the 
state.  It  declares  that  honors,  emoluments,  and  privileges  of  a 
personal  and  political  character  are  alike  free  and  open  to  all 
the  citizens  of  the  state.  But  it  has  no  reference  to  the  private 
relations  of  the  citizens,  nor  to  the  action  of  the  legislature  in 
passing  laws  regulating  the  domestic  policy  and  business  afiairs 
of  the  people,  or  any  portion  of  them.  Such  matters  are  left, 
with  but  few  limitations,  to  the  discretion  of  the  legislature. 
Nor  has  this  doctrine  any  application  to  the  act  of  the  legislature 
under  consideration,  because  no  ''exclusive,  separate  public 
emoluments  or  privileges  *'  are  conferred  by  the  act  upon  "  any 
man  or  set  of  men."  The  act  simply  exempts  certain  property 
from  taxation.  It  operates  upon  the  thing,  not  upon  the  person, 
and  is  neither  an  emolument  nor  a  privilege  to  any  particular 
individual  or  class  of  men  in  the  community,  for  it  passes  with 

Am.  nao.  Vol.  XiXI— 33 


514  WlLUA^IS  V.  CaSOUCK.  [ICflBL 

the  propeiij  to  any  and  all  persons  to  whom  the  land  may  he 
conveyed.  The  legislaturey  for  reasons  that  appear  to  be  jiuii 
baye  seen  proper  to  exempt  from  the  burdens  of  this  act  a  certain 
description  of  property  which  could  not  in  all  human  probability 
be  in  any  wise  benefited  by  the  work  proposed.  In  the  opeca- 
tion  of  the  act,  it  appears  also  that  other  lands  subject  to  its 
prolusions  are  not  benefited,  but  are  even  injured.  So  the  ex- 
emption of  every  spedes  of  property  from  taxation,  which  is  so 
frequently  done  by  legislatiYe  acts,  operates  prejudicially  upon 
those  not  having  such  property,  and  who  are  subjected  to  in- 
creased burdens  by  reason  of  the  exemption.  It  is  also  of  com- 
mon occurrence  that  legislative  acts  designed  for  the  general 
good  work  the  most  serious  injury  to  the  interests  of  individuals. 
These  may  be  hardships,  but  they  are  inconveniences  incident 
to  society,  and  a  part  of  the  sacrifices  which  eveiy  one  must  make 
in  order  to  enjoy  the  greater  advantages  of  law  and  government. 
These  hardships  may  be  a  very  good  reason  to  induce  the  legis- 
lature to  repeal  the  oppressive  act,  but  they  do  not  therefore 
render  the  act  unconstitutional;  for  it  is  universally  conceded  thai 
the  power  of  taxation,  whether  for  general  or  local  purposee»  and 
the  mode  and  manner  of  ^cercising  the  power,  not  Mrithin  the 
prohibitions  of  the  constitution,  appropriately  belong  to  the 
legislatures  of  the  states.  This  power  may  be  unwisely  exercised 
or  abused,  yet  it  is  a  power  intrusted  by  the  constitution  to  the 
legislature,  which,  while  exercised  within  the  scope  of  the  grant, 
is  subject  alone  to  their  discretion,  with  which  the  judicial  tri- 
bunals have  no  right  to  interfere  because  in  their  judgment  the 
action  of  Qie  legislature  is  contrary  to  the  principles  of  natnnil 
justice:  Colder  v.  BuU,  3  Dall.  886;  Lansing  v.  Smith,  8  Cow. 
146;  Providence  Bank  v.  BilUngs,  4  Pet.  514;  Wilaon  v.  Mdyw  of 
New  York,  1  Denio,  595  [43  Am.  Dec.  719];  Godden  v.  Crump. 
8  Leigh,  120;  Thomas  v.  Ldand,  24  Wend.  65;  Talbot  v.  Dent,  9 
B.  Mon.  526.  Another  objection  is  that  the  protest  in  opposi- 
tion to  the  act  was  not  recorded  and  published  as  was  required 
by  the  act.  This  was  only  required  to  be  done  in  case  a  protest, 
signed  by  a  majority  of  the  legal  voters  who  were  landholders 
or  householders  in  the  county,  should  be  presented  to  the  board 
of  police;  and  the  answers,  in  response  to  the  allegations  of  the 
bill,  state  that  the  protest  presented  was  signed  by  less  than  one 
third  of  such  voters.  The  answers,  not  being  disproved,  are 
competent  evidence  upon  the  point,  and  show  that  no  such  pro* 
test  was  presented  as  was  required  by  the  act  or  could  be  te* 
garded  by  the  board  of  police. 
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Again:  the  aflseBament  of  the  appellant's  land  is  said  to  be  ir- 
regular, becanse  it  was  done  at  a  special  term  of  the  boaid  of 
poHce,  and  the  record  of  the  proceedings  of  the  board  does  not 
show  that  the  meeting  was  held  upon  legal  notice  given.  It  is 
admitted  by  the  answers  that  the  notice  does  not  appear  affirma- 
tivelj  by  the  record;  but  the  allegation  of  the  bill  that  the  meet- 
ing was  held  without  legal  notice  being  given  is  emphatically  de- 
nied by  the  answers,  which  aver  that  due  and  l^gal  notice  of  the 
meeting  was  given,  and  of  this  there  is  no  proof  to  the  contrary. 

It  is  insisted  by  the  appellant  that  the  jurisdiction  of  the  board 
depended  upon  the  notice  of  its  meeting,  and  that  that  fact 
must  affirmatively  appear  of  record,  otherwise  there  was  no 
juxisdiotion,  and  the  proceedings  are  therefore  void.  We  can 
not  sanction  this  proposition.  It  is  true,  with  respect  to  courts 
of  qpeoial  and  limited  jurisdiotion,  that  nothing  is  to  be  pre- 
eumed  in  their  bkYor  in  point  of  jurisdiction.  But  it  is  equally 
true  that  a  party  asserting  the  jurisdiction  may  show  that  it  ex- 
isted: 8  PhilL  Ev.,  2d  ed.,  Oowen  &  Hill's  notes,  906,  and  cases 
there  cited.  It  is  incumbent  on  the  party  alleging  the  existence 
of  the  jurisdictional  facts  in  such  cases  to  show  them.  If  they 
appear  affirmatively  of  record,  there  is  much  diversity  of  opinion 
as  to  whether  that  is  conclusive  or  merely  prima  facie  evidence 
of  the  jurisdictional  &ots.  But  if  they  do  not  appear  of  record, 
it  is  well  settled  that  their  existence  may  be  proved  aliunde: 
Id.  1013-1016;  Sexy.  M  Sainls,  1  Man.  &  By.  668;  MOk  v. 
Jbrtin,  19  Johns.  88;  Bag  v.  HuJIooU,  6  T.  B.  588. 

The  statute  providing  for  special  meetings  of  the  boards  of 
police  does  not  require  that  the  record  shall  show  that  the 
meeting  was  held  upon  notice  given.  It  would  certainly  be 
more  regular  and  advisable  that  the  record  should  contain  such 
an  entry.  But  such  records  are  too  often  kept  in  an  informal 
manner  and  by  inexperienced  persons,  and  should  be  considered 
with  every  indulgence  that  the  law  will  permit.  To  apply  rigid, 
technical  roles  to  such  proceedings  would  seriously  embarrass 
the  administration  of  the  business  appertaining  to  such  tribunals, 
and  produce  most  unjust  and  mischievous  consequences.  If 
the  substantial  requirements  of  the  law  have  been  complied  with, 
we  do  not  think  it  proper  to  countenance  technical  objections  to 
the  proceedings  of  tribunals  like  these;  and  as  it  sufficiently 
appears  h<ire  that  the  meeting  was  held  after  the  notice  required 
by  la'.ir  had  been  given,  we  think  the  meeting  is  thereby  shown 
to  have  been  legally  held,  notwithstanding  tlie  record  did  not 
show  that  previous  notice  was  given. 
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Again:  the  appeUant  insists  that  the  act  in  (jaestion  was  not  a 
valid  legislative  act,  because,  bj  the  twelfth  section,  its  operation 
depended  upon  the  determination  of  a  majority  of  the  voters  of 
the  county  as  to  whether  it  should  become  a  law  or  not.  This 
objection  is  founded  in  a  misapprehension  of  the  provision  of 
the  twelfth  section.  The  act  in  its  terms  possessed  every  essential 
quality  of  a  complete  and  operative  legislative  act.  Nothing 
was  required  to  be  done  by  the  people  to  give  it  force  and  effect 
Being  thus  complete  and  effective,  the  twelfth  section  provided 
that  if  a  majority  of  the  l^gal  voters  who  were  landholders  or 
householders  of  the  county  should  enter  .a  written  protest 
against  its  provisions  before  the  board  of  police,  at  their  first 
meeting  after  the  fourth  of  July,  the  act  should  become  void, 
and  of  no  binding  force.  This  protest  certainly  gave  no  force 
to  the  act,  but  was  intended  expressly  to  put  an  end  to  its 
operation.  If  the  provision  had  been  that  the  act  should  not 
have  any  effect  until  a  majority  of  the  voters  should  sign  their 
written  assent  to  it,  the  objection  would  have  more  force.  But 
no  such  condition  was  annexed  to  it.  Being  a  local  act,  affect- 
ing only  the  property  holders  of  the  particular  county  and  in- 
tended for  their  benefit,  it  was  provided  that  they  should  have 
the  privilege  of  putting  an  end  to  its  operation  in  the  manner 
prescribed  by  the  act,  otherwise  that  it  should  continue.  It  de- 
rived no  l^slative  force  from  the  action  of  the  voters,  but 
quite  the  reverse.  While  the  act,  therefore,  is  liable  to  no 
technical  objection  by  reason  of  its  depending  for  its  legislative 
force  upon  the  sanction  of  the  voters,  we  can  perceive  nothing 
unjust  or  illegal  in  the  policy  of  submitting  to  the  determination 
of  those  intended  to  be  affected  by  it  whether  they  will  cany 
out  its  provisions.  We  think,  therefore,  that  there  is  no  force 
in  this  objection. 

Another  objection  urged  against  the  constitutionality  of  the 
act  is,  that  under  it  private  property  is  taken  for  public  use  vrith- 
out  the  consent  of  the  owners  and  without  just  compensation,  in 
violation  of  the  thirteenth  section  of  the  first  article  of  the  con- 
stitution. In  determining  the  validity  of  this  objection,  we  have 
but  to  consider  the  scope  and  object  of  the  act,  the  end  intended, 
and  the  means  by  which  it  was  designed  to  be  accomplished. 
It  is  manifest,  from  an  examination  of  the  act,  that  its  sole  objee 
was  to  establish  a  work  of  improvement  to  the  lands  in  the 
county  of  Issaquena,  for  the  general  good  and  benefit  of  all  per- 
sons interested  in  lands  lying  within  the  county.  This  end  was 
proposed  to  be  effected  by  a  tax  imposed  upon  the  property  in- 
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tended  to  be  benefited  hy  the  work.  In  this  there  is  oertainly 
no  semblanoe  of  taking  private. property  for  public  nee,  either 
within  the  letter  or  the  spirit  of  the  constitution.  The  object  was 
to  raise  the  money  to  construct  the  work,  not  to  take  the  lands 
for  the  public  use;  and  this  was  a  legitimate  object  for  legislative 
action,  and  waa  attempted  to  be  effected  by  the  exercise  of  the 
power  of  taxation,  which,  whether  for  local  or  general  purposes 
of  a  public  nature,  was  veithin  the  undoubted  competency  and 
discretion  of  the  legislature:  Thomas  v.  Leland,  24  Wend.  C5; 
Idvmgstan  v.  Mayor  etc.  of  New  York,  8  Id.  101  [22  Am.  Dec. 
622];  Harriaan  v.  EoOand,  3  Oxatt.  847;  Norwich  v.  County 
Commiaswnera,  18  Pick.  60;  Sharplese  v.  Mayor  etc.  of  PhUadet" 
phia,  21  Pa.  St  147  [69  Am.  Dec.  760]. 

If  the  taxes  authorized  by  the  act,  and  assoocod  under  its  pro- 
visions, were  paid,  the  means  axe  supplied  to  accomplish  the 
work  as  contempliited,>tnd  all  difficulty  is  removed.  But  it  was 
necessary  and  proper  that  provision  should  be  made  ior  the 
oontingenqy  of  failure  or  refusal  to  pay  the  assessments;  and  this 
was  done  hy  the  ordinary  provision  that  in  such  cases  the  prop- 
erty should  be  sold  for  the  taxes,  and  the  means  thereby  f ur- 
nidied  to  carry  on  the  work.  What  sound  objection  can  there 
be  to  this?  It  is  but  a  means  to  an  end,  legitimate  and  proper 
in  itself  *  a  mere  incident  to  the  power  of  taxation,  and  a  remedy 
for  its  enforcement  vrithout  which  the  power  itself  would  fail. 
How  else  could  the  power  be  exerciSied  and  be  free  from  the  ob- 
jection here  urged  ?  Not  by  ordinary  suit,  judgment,  and  execu- 
tion at  law;  for  if  a  pariy's  land  were  levied  upon  under  such  an 
execution,  and  sold  for  the  taxes,  the  same  objection  would  arise, 
that  private  properly  was  thereby  taken  for  public  use  vrithout 
just  compensation.  And  there  is  as  muchTeason  for  saying  that 
just  compensation  vras  not  made  in  the  one  case  as  in  tiie  other. 
If,  then,  the  remedy  for  collecting  delinquent  taxes  had  been  fixed 
by  the  act  to  be  l^  suit  at  law,  instead  of  sale  by  the  sherifTin 
a  summary  manner,  this  objection  could  be  uiged  with  equal 
force  to  that  mode  of  proceeding.  The  consequence  of  this 
would  be  that  there  would  be  no  mode  of  collecting  the  tax 
under  our  constitution  and  laws;  and  thusa  tax  duly  and  consti- 
tutionally imposed  would  fail  for  want  of  a  means  of  enforcing  it, 
and  we  would  be  brought  to  the  absurd  and  anomalous  conclu- 
sion that  the  government  would  be  vrithout  power  to  collect  taxes 
imposed  for  the  public  good,  and  for  puri>oses  authorized  by  the 
constitution,  whenever  it  should  become  necessaxy  to  the  collec* 
iion  to  sell  the  property  of  a  recusant  citiaen,  because  it  would  be 
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taking  private  property  for  public  use  without  jost  compensation. 
In  point  of  principle  and  constitutional  power,  tjiere  is  no  dif- 
ference between  taxes  imposed  for  a  general  purpose  and  those* 
imposed  for  a  public  local  purpose.  The  same  power  exists  ixt 
both  cases,  as  is  abundantly  shown  by  the  authorities  above  died, 
and  the  same  means  of  enforcing  it  must  also  exist;  so  that  this, 
objection  would  equally  apply  to  all  laws  for  the  collection  of 
revenue  for  the  support  of  government  or  for  general  pabli<r 
works,  and  if  permitted  to  prevail,  would  destroy  all  government. 

The  authorities  above  cited  show  that  it  has  been  repeatedly^ 
held  by  courts  of  great  learning  and  ability  in  states  whose- 
constitutions  contain  provisions  similar  to  our  own,  and  some- 
times identical  with  the  terms  under  consideration,  that  the- 
legifllatnre  has  the  power  to  impose  a  tax  on  a  local  district  for 
the  construction  of  local  public  improvements,  and  that  such  aot» 
were  not  in  conflict  wiUi  these  constitutional'restrictions.  To- 
these  many  oUier  learned  and  conclusive  decisions  may  be  added : 
People  V.  Brooklyn,  4  N.  T.  419  [55  Am.  Deo.  266];  Shaw  v. 
Dennis,  6  Oilm.  405;  Bridgeixni  v.  HouaaUmio  R,  B.  Co.,  15- 
Oonn.  475;  Cwcinnati  etc.  R.  B.  Co.  v.  Clinton  County,  Lately 
decided  in  the  supreme  court  of  Ohio,  1  Ohio  Bt.  77;  and  which, 
have  recentiy  been  sanctioned  by  this  court  in  the  case  of  SMck- 
land  V.  MiMasippi  Central  B.  B.  Co.  (MS.  opinion). 

Nor  is  it  any  objection  to  the  constitutionalty  of  the  act  thai 
it  operates  injuriously  upon  the  appellant.  Evety  revenue  bill, 
and  every  work  of  public  improvement,  must  more  or  less  have 
such  an  e£Eect.  But  they  must  be  submitted  to  as  the  neceonaiy 
action  of  the  machinery  of  government,  and  as  individual  sacri- 
fices to  the  general  good,  in  order  that  the  advantages  of  the^ 
social  compact  may  be  enjoyed.  This  principle  rests  in  the^ 
very  foundations  of  society,  and  is  illustrated  in  eveiy  day's  ex- 
perience of  the  citizen  yielding  his  natural  rights,  even  of  life, 
liberty,  or  property,  to  the  public  good.  But  he  can  only  claim, 
immunity  when  it  is  secured  to  him  by  the  principles  of  the 
constitution. 

Having  thus  disposed  of  the  objections  taken  to  the  act,  and 
the  proceedings  in  assessing  the  tax,  the  only  remaining  point 
to  be  noticed  is  the  regularity  and  validity  of  the  sale  of  the^ 
appellant's  lands  pending  the  injunction.  By  this  process,  the* 
defendants,  the  president  of  the  board  of  police  and  the  levee 
commissioners,  were  enjoined  *'from  collecting,  or  proceedings 
to  collect,"  the  tax  upon  the  specified  lands  of  the  appeUant. 
Notwithstanding  this,  and  after  service  of  the  process,  and 
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while  the  bill  contesting  the  Talidity  of  the  tax  was  pending, 
the  appellant's  land  was  sold  bj  the  sheriff  in  the  presence  of 
two  of  the  commissioners,  who  used  no  effort  to  prevent  it,  and 
was  struck  off  and  conveyed  to  one  of  them.  This  was  obviousl  j 
a  vioh&tion  of  the  injunction;  for  even  if  it  was  the  duty  of  the 
the  sheriff  to  sell  notwithstanding  the  injunction,  that  duty 
was  to  the  commissioners,  and  it  was  a  violation  of  the  injunc- 
tion on  their  part  to  permit  the  sale  to  be  made.  But  the  sheriff 
was  not  required  by  the  act  to  perform  any  act  which  the  com* 
missioners  were  prohibited  by  legal  means  from  doing.  The 
sale  was  therefore  irreguLir,  and  should  be  set  aside,  and  the 
sheriff's  deed  canceled,  upon  the  appellant  paying  to  the  levee 
commissioners  the  amount  of  tax  due  at  the  time  of  filing  the 
bill,  and  such  further  taxes  as  were  assessed  and  due  upon  the 
lands  for  levee  purposes,  in  virtue  of  the  act,  up  to  the  time 
of  the  final  decree  of  the  chancery  court  in  the  case. 

The  decree  is  reversed,  and  a  decree  in  this  court  ordered 
accordingly. 

PowxB  or  LioiSLATVBX  nr  Bsvkrkkgi  to  Taxation  li  limited  only  bjf 
their  own  diacration:  See  ShafpU$$  v.  Ma^fcr  ete.  i^ PMuddphUa,  60  Am.  Deo. 
760;  PeofU  ▼.  Ma^or  dc  qfBfooUifn,  66  Id.  266,  note  287,  where  other 
are  collected.  The  impoeition  of  taane  is  wholly  intnuted  to  the 
end  the  jodiciary  can  not  enforoe  a  edheme  of  ita  own  deviring  beoanae  it 
thinka  the  law  impoaing  the  tax  ia  nnjnat:  Dolly  ▼.  Arope,  47  Miaa.  800^ 
citing  the  principal  caaew 

Quo  MoDO  OF  Taxation  is  SuBJnor  to  Lioislativx  Control:  See 
De  WtUY.HafB^Se  Am.  l)eo.dS2,ikote  966}  PeopUY.Ma^or  tie.  qf  Brooklyn^ 
65  Id.  286,  note  287,  where  other  caaea  are  collected. 

Diarm cnoN  bxtwkkn  Powxb  or  Eminxnt  Domain  and  That  or  Taxa« 
TiON:  See  PtopU  v.  Ma^or  etc  qfBroMyn^  66  Am.  Deo.  266,  note  286,  where 
other  caaea  are  collected.  A  tax  aale  ia  not  an  appropriation  of  private  prop* 
erty  to  pablio  nae  witUn  the  meaning  of  the  conatitotaott:  Or\fn  ▼.  Dogcm^ 
48  Miaa.  20,  citing  the  principal  caae.  Aaaeaaing  property  for  atreet  improve- 
menta  ia  an  exerdae  of  the  power  of  taxation,  and  not  that  of  eminent  domains 
.  Emery  v.  San  Franekoo  Cku  Co,,  28  CaL  852,  citing  the  principal  caae. 

DiLXGATiON  or  LioiSLATivs  PowKR:  See  Parker  v.  OomnwmoeOiUh^  47 
Am.  Dea  480,  note  600,  where  other  caaea  are  collected. 

Lboislatubi  mat  Imposx  Local  Tax  for  local  pnrpoaea  on  a  diatrict  leaa 
than  the  whole  atate:  Aleom  y.  Hamer,  38  Miaa.  752,  citing  the  principal  caaew 
And  the  leveeing  of  the  Miaaiaaippi  river  ia  a  proper  local  object  to  jnatify 
local  taxation:  Daily  v.  Svfope^  47  Id.  377,  citing  the  principal  caae. 

Thx  fbingipal  oabb  is  coed  in  Barnes  v.  Supervimnre  t^  Pike  County^  61 
Miaa.  807,  to  the  point  that  an  act  anbmltting  to  a  vote  of  the  people  the 
qneation  what  place  ahall  be  the  aeat  of  jnatice  of  a  coanty  ia  not  nnoonatita- 
tional;  and  in  Martin  v.  Dix,  62  Id.  61,  to  the  point  that  a  daoae  in  the  coo- 
atitation  reqoiring  compenaation  for  landa  taken  for  public  nae  to  be  paid  in 
befofo  the  landa  are  appropriated  doea  not  apply  to  the  taxing  power. 
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ROBEBISON   V.  GbANS. 


Jumn  Mackvo  Dbmaitd  fob  Dkuvkby  op  Propsxtt  BsLosronia  10  his 
Prinoifal  most,  as  a  general  rule,  prove  his  aathority  to  make  the 
demand;  where,  however,  the  party  upon  whom  the  demand  iamade 
makea  no  objeotioo  to  the  authority  of  the  agent  to  make  the  demand, 
bat  pnta  hia  refusal  to  deliver  upon  other  grounds  which  can  not  in  point 
of  law  be  supported,  such  refusal  is  a  dear  waiver  of  all  objection  to  the 
antbority  of  the  agent,  and  amounts  in  law  to  a  oonvenioii. 

Ebbob  to  the  circuit  court  of  Lauderdale  county.  The  opinion 
atatee  the  case. 

B.  MoEl/rcy^  for  the  appellant. 
D.  C.  Olen,  for  the  appellee. 

By  Court,  Handy,  J.  This  was  an  action  of  trover  brought 
by  the  plaintiff,  a  minor,  by  her  next  friend,  to  recoTer  the 
value  of  certain  articles  of  wearing  apparel  belonging  to  her, 
and  converted  by  the  defendant  to  his  use.  Pleas,  not  guilty, 
and  property  not  in  the  plaintiff.  On  the  trial  below,  the 
plaintiff  offered  evidence  to  the  following  effect:  that  the  witness 
went  with  Cains,  the  next  friend  of  the  plaintiff,  to  the  defend- 
ant's house,  and  Cains  demanded  of  the  defendant  the  articles, 
which  he  then  admitted  were  in  his  possession;  that  defendant 
did  not  ask  for  Cains'  authority,  and  did  not  refuse  to  give  up  the 
articles  for  want  of  authority  in  Cains  to  make  the  demand;  that 
the  defendant  stated  that  the  plaintiff  had  left  his  house  without 
his  knowledge  or  consent,  and  that  he  refused  to  permit  her  to 
return,  and  that  he  would  only  give  up  her  clothing  at  the  end 
of  the  law;  that  she  had  been  living  with  him  for  several  years, 
and  that  he  believed  she  had  been  persuaded  off  by  her  relatives; 
that  she  was  then  a  minor,  and  living  at  Cains'  house.  This 
being  all  the  evidence,  the  defendant  demurred  to  it,  and  the 
court  decided  that  it  was  not  sufKcient  in  law  to  maintain  the 
action.  Judgment  was  accordingly  rendered  for  the  defendant, 
and  the  case  is  thereupon  brought  here  by  writ  of  error.  The 
admissions  of  the  defendant  siifficicntly  show  that  the  articles 
sued  for  were  the  property  of  the  plaintiff  and  in  the  possession 
of  the  defendant;  and  the  only  ground  then  relied  upon  to 
sustain  the  judgment  is,  that  no  legal  demand  of  the  goods  was 
shown,  there  being  no  evidence  that  Cains  was  the  agent  of  the 
plaintiff,  or  purported  to  act  for  her. 

The  general  rule  certainly  is,  that  if  the  demand  is  made  by 
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AD  agent,  tbe  plaintiff  mast  prove  his  authority  to  maike  it;  and 
otherwise  that  the  refusal  will  not  be  evidence  of  a  conversion: 
2  Greenl.  Ev.,  sec.  644.  But  the  conduct  of  the  defendant  may 
be  a  recognition  of  the  authority  of  the  agent  and  the  suiBciency 
of  the  demand.  It  is  said  by  Judge  Story:  "  If  the  refusal  do 
not  turn  upon  the  supposed  want  of  authority,  if  the  party 
waives  any  inquiry  into  the  authority,  or  admits  its  sufficiency, 
and  puts  his  refusal  upon  another  distinct  ground,  which  can 
dot  in  point  of  law  be  supported,  the  refusal  under  such  circum- 
fitances  is  presumptive  evidence  of  a  I'efusal:  '*  Walt  v.  PoUer^  3 
Mason,  81.  If  he  claims  to  detain  the  property  on  the  ground 
of  ownership  in  himself,  or  by  arbitrary  and  unjustifiable  means, 
or  under  a  frivolous  or  fraudulent  pretext,  without  question  of 
the  right  of  the  agent  making  the  demand,  it  is  a  waiver  of  all 
objection  to  the  validity  of  the  demand,  and  evidence  of  a 
conversion,  unless  the  ground  on  which  his  refusal  is  placed  is 
a  sufficient  justification  for  the  refusal.  Thus,  if  upon  demand 
made  the  defendant  said  he  would  retain  the  goods  and  that  he 
knew  a  suit  would  be  brought  against  him,  this  is  evidence  of  a 
conversion,  sufficient  to  maintain  the  action:  Allen  v.  Ogden, 
1  Wash.  174;  BaUMffy.  Vance,  2  Mill  Const.  241. 

This  principle  is  dedsive  of  the  present  question.  The  defend- 
ant made  no  objection  to  the  authority  of  the  agent  to  make  the 
demand.  It  appears  that  the  plaintiff  was  living  at  the  agent's 
house  when  the  demand  was  made,  and  that  the  defendant  was 
aware  of  that  fact.  In  reply  to  the  demand,  he  merely  com- 
plained of  her  having  quit  his  house,  but  refused  to  give  up  the 
articles  demanded,  except  at  the  end  of  the  law.  This  conduct 
was  a  dear  waiver  of  all  objection  to  the  authority  of  the  agent, 
and  placed  the  defendant  on  the  ground  of  an  arbitrary  refusal 
to  deliver  the  property,  which  in  law  amounts  to  a  conversion. 

The  judgment  of  the  circuit  court  is  therefore  reversed;  and 
this  court,  proceeding  to  render  the  judgment  on  the  demurrer 
which  should  have  been  rendered  by  that  court,  directs  that 
judgment  be  entered  here  for  the  plaintiff,  for  the  value  of  the 
articles  mentioned  in  the  declaration,  and  that  a  writ  of  inquiry 
be  awarded  in  the  circuit  court  of  Lauderdale  county,  to  assess 
the  damages  to  the  plaintiff  by  reason  of  the  trover  and  conver- 
sion complained  of;  and  for  the  purpose  of  having  said  writ  of 
inquiry  executed,  the  case  is  remanded. 

ArTBOBirr  of  Aoixt  to  Make  Dxmand  can  only  be  qnestioiied  at 
the  time:  llmm  v.  Boodf,  51  Am.  Deo.  236.  Demand  it  waived  when  the 
farty  entitled  to  itehows  that  it  would  be  lueleM  tomake  its  Heard  v.  Lodgt, 
J2  Id.  107. 
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Johnson  v.  Jagkson. 


[27  XminivFi,  498.1 
OOVTRAOV    lOB   SaLB   OF   LaND,  WBDI  VbVDOB  CAN  NOT  PdT   IfiBD 

WlMra^  OB  the  «Ua  of  lanil,  part  of  the  poxchaee  money  h  paid.  Hid 
for  the  helanoe-ere  execnted,  and  the  vendor  givee  to  the  Widee  m  ImmI 
to  oonrey  the  title  to  him  upon  the  ponoioal  payment  of  the  notB^  and 
the  vendee  goee  into  poaMiaion,  the  oontiaot  is  mntnal  and  dependent 
and  the  vendor  can  not  pat  an  end  to  it  without  perfonnaiiee  or  a  valid 
offer  to  perform  on  his  part. 

VBin>0R  GAS  HOT  AsAiTDOir  CoKTBACT  WRKOUT  RxFUNXiiiie  to  the  vcode^ 
the  money  paid  by  the  Utter  in  part  peif  ormanoe  of  it. 

Whvrb  Vbkdsk  of  Laitd  Gives  ma  Nom  to  Vmxm,  wha  agmae  ta 
oonvey  the  land  to  him  npon  payment  of  the  notn»  the  vendor  will  not 
be  decreed  to  oonvey  the  land  nntil  an  acconnt  ie  taken  of  the  amoont  ol 
principal  and  interest  dne  on  the  notes,  and  a  day  is  fixed  for  the  pay- 
ment of  snch  amount  into  oonrt  for  the  party  entitled. 

Ebboe  to  the  chancexy  court  at  Hernando.  The  opinion 
Btatee  the  case. 

Z>.  Mat^9  for  the  appellant. 
J.  JJ.  Dnthankf  for  the  appellee. 

By  Court,  Hai^t,  J.  This  was  a  bill  filed  in  the  district 
chancery  court  at  Hernando.  The  material  facts  of  the  case  are» 
that  one  Irwin  purchased  the  land  in  controversy  in  Januaiy» 
1850,  from  Healy  &  Whiting,  for  which  he  paid  one  hundred 
and  fifty  dollars  in  cash  at  the  time,  and  gave  three  promissoij 
notes,  each  for  the  sum  of  one  hundred  and  ninety  dollars,  pay- 
able in  one,  two,  and  three  years,  and  received  from  the  vendors 
a  bond  for  title  to  be  conveyed  '*on  the  punctual  payment  of 
said  notes,"  and  went  into  possession.  In  Februazy,  1851,  ho 
executed  a  deed  in  trust  conveying  the  land  to  Jackson  as 
trustee  for  the  use  of  Pzyor,  but  subsequently  he  delivered  up 
to  the  agent  of  Healy  A  Whiting  the  title  bond,  in  derogation 
of  the  rights  of  Jackson,  as  trustee  of  Piyor.  Afterwards  Healj 
&  Whiting  undertook  to  sell  the  land  to  Johnson  for  six  hun- 
dred and  forty-four  dollars,  of  which  one  hundred  dollars  waa 
paid  in  money,  and  the  balance  secured  by  notes  on  time,  and 
gave  him  a  bond  for  title  to  be  conveyed  on  the  payment  of  the 
notes  executed  by  him.  It  appears  that  Johnson  had  notice  of 
the  previous  purchase,  and  that  he  purchased  the  land  under 
the  advice  that,  as  Irwin  had  failed  to  pay  his  notes  as  they  fell 
due,  fiealy  &  Whiting  had  the  right  to  put  an  end  to  the  con- 
tract.   Johnson,  therefore,  made  the  purchase;  and  after  the  exe* 
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cution  of  the  troBt  deed  hj  Irwin  to  Jadkflon,  and  with  notice 
of  it,  he  obtained  a  transfer  of  the  title  bond  of  Healy  & 
Whiting  to  Irwin,  from  a  third  person,  to  whom  Irwin  had  aa- 
signed  it  subsequently  to  the  execution  of  the  trust  deed  by  him. 

The  bill  is  filed  by  Jackson  as  trustee  for  Pryor  against  Healy 
&  Whiting  and  Johnson,  and  prays  that  they  be  decreed  to 
convey  the  legal  title  to  the  land  to  the  complainant,  tqpon  hia 
complying  wiUi  the  terms  of  the  contract  of  Irwin,  which  he 
offers  to  do.  A  decree  was  rendered  accordingly,  from  which 
this  appeal  is  prosecuted  by  Johnson.  The  ground  on  which 
the  decree  is  allied  to  be  erroneous  is,  that  Ii^win,  having  failed 
to  pay  the  notes  for  the  whole  of  the  purchase  money  at  their 
maturity,  his  vendors  had  a  right  to  disaffirm  the  contract,  and 
resume  their  proprietorship  of  the  land,  and  make  a  resale  of  it. 

We  think  that  flus  position  can  not  be  maintained  under  the 
circumstances  of  this  case,  for  two  reasons:  1.  The  obligation 
of  Irwin  to  pay  the  purchase  money  must  be  regarded  as 
dependent  upon  the  duty  of  the  vendors  to  convey  the  land, 
so  far  as  to  disable  the  vendors  from  putting  an  end  to  the 
contract,  without  a  performance,  or  a  valid  offer  to  perform^ 
on  their  part.  In  other  words  the  contract  was  a  mutual 
and  dependent  one,  and  neither  party  can  insist  upon  a  per- 
formance by  the  other,  without  performance,  or  readiness  to 
perform,  on  his  i>art.  This  point  has  been  repeatedly  held  by 
this  court  upon  contracts  similar  to  this,  and  in  some  cases 
where  the  essential  terms  are  identical  with  those  here  used: 
WadlingUm  v.  EiU,  10  Smed.  &  M.  660;  Peques  v.  Mody,  7  Id.  340; 
MMey  v.  Eeyes,  13  Id.  C78.  And  it  is  in  accordance  with  the 
just  and  well-established  rule,  which  has  also  been  sanctioned 
by  this  court,  that  covenants  of  this  natujre  must  be  held  to 
be  mutual  and  dependent,  unless  a  contrary  intention  clearly 
appears:  lAddeLl  v.  Sirns^  9  Id.  696.  2.  The  vendors  could  not 
abandon  the  contract  and  treat  it  as  at  an  end,  without  refusfding 
to  the  vendee  the  money  he  had  paid  in  part  performance  of  it. 
For  it  is  a  general  rule  that  in  order  to  disaffirm  a  contract, 
and  entitle  the  party  to  the  lights  resulting  therefrom,  both 
parties  must  be  placed  in  statu  quo.  It  would  certainly  be 
unjust  to  permit  the  vendors,  after  having  received  part  of  the 
purchase  money  from  the  vendee  at  the  time  of  the  contract,  to 
put  an  end  to  the  contract  upon  failure  to  pay  the  residue  of 
the  purchase  money,  and  to  make  a  resale  to  a  third  person, 
without  refunding  the  money  paid,  and  without  even  tender* 
ing  performance  on  his  part. 
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We  tlimky  theiefoie,  that  the  decree  is  correct,  and  it  is 
affirmed  in  its  principal  feature.  But  there  should  hare  been 
an  account  taken  o£  the  amount  of  the  principal  and  interest 
due  upon  the  notes  of  Irwin  for  the  purchase  money,  and  a  day 
filed  for  the  payment  thereof  by  the  complainant  into  court,  for 
the  use  and  benefit  of  the  parties  entitled  thereto;  upon  com- 
pliance with  which  by  the  complainant,  the  Tendors,  Healy  k 
Whiting,  should  haTe  been  decreed  to  convey  to  the  complainant, 
for  the  uses  and  purposes  dechu^d  in  the  trust  deed  to  him,  the 
lands  and  premises  in  controversy,  and  that  the  defendant 
Johnson  should  also,  upon  such  payment  into  court,  deliver 
possession  of  the  premises  to  the  comphunant  for  the  usee  and 
purposes  aforesaid;  and  upon  failure  by  the  vendors  to  maike 
such  conveyance,  that  the  same  should  be  made  by  a  commis- 
sioner to  be  appointed  for  that  pnri>ose. 

The  decree  is  reversed,  and  the  cause  xenuinded  to  the  oonri 
below,  with  directions  that  it  be  proceeded  with  in  oonfonniigr 
with  this  opinion;  the  appellant  to  pay  the  costs. 


VbITDOB  CAV  not  RiaOZND  COMTBAOT  and  RxTAXN  OONSmXBATION  tllAt  h» 

has  reoeived  under  it:  Jemdngs  y.  Chifftt  66'  Am.  Dea  476;  f^  v.  Ohert  49 
Id.  764,  note  768;  DavU  t.  SmUh,  48  Id.  270,  note  287,  where  other  omm 
•re  collected. 

Whxbs  Contbaot  IB  Om  ov  Mutual  aito  DgpBWpawT  Oovbhaiitb,  the 
vendor  can  not  pat  the  vendee  in  defmilt  withoat  a  peiformanoe  oc  a  valid 
offer  to  perform:  WaUon  ▼.  WihoUt  30  MtBa.  580;  Jone»  t.  Loggint,  87  Id. 
562;  Moak  t.  Bryant^  61  Id.  664,  all  citing  the  principal  case. 

VXNDBX  l2rTXin>tN0  TO  RESCIND  Uis'  CONTBAOT  SHOULD  SSLINQUIIH  GlAIM 

to  the  vendor  and  abandon  poMeowon:  Smith  v.  Biiafty,  67  Am.  Dec  207. 

Upon  8stiino  Abidb  Convktancb,  Coubx  should  Takb  Aooount,  and 
the  defendant  ahonld  be  allowed  for  the  money  oonaidflcation  paid  by  hlm» 
with  interest:  Leach  v.  Leach^  68  Am.  Dea  642. 


HODQB  V.  MrrOHELL. 

[37  llnnuzFvi,  MO.] 

fiaui  ov  Land  undbk  Eznoution  Issued  and  Tbbtsd  arsb  Dxaxr  ov 
Dkvbndant,  withont  a  revival,  is  not  void,  bat  merely  voidable,  and  is 
valid  nntil  regularly  set  aside  in  a  direct  proceeding  for  that  pnrpoee  by 
the  heir  or  terre-tenant. 

Lk  AonoN  ov  Ejeotmskt  bt  Mobtoagbb  vob  Land  Mobtoagbd,  evidence 
that  a  bill  filed  by  him  against  the  same  defendant  to  forecloee  the  same 
mortgage  was  diiimiBsed  after  a  hearing  on  the  merits  ought  to  be  ad- 
adtted.  The  decree  dismissing  snch  bill  would  bar  the  plaintiff  from 
setting  np  any  title  nnder  the  mortgage,  and  be  in  eflfoot  a  disohaige  ol 


J 
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it;  and  even  if  this  decree  wm  erroneous,  still  U  stands  as  an  adjadioa* 
tion  of  his  right  until  reversed  on  error  or  otherwise  duly  set  aside. 
Baijb  of  Land  under  Executiox,  aftxr  Bxpikation  of  Libk  or  Jddo- 
1IE2IT  under  which  it  was  issued,  is  sufficient  to  convey  the  title  of  the 
defendant,  at  least  from  the  time  it  is  made,  except  as  to  a  snperior  title 
or  prior  liens. 

Ebbob  to  the  Yaxoo  circuit  court.    The  opinion  states  th^ 


N.  O.  and  B.  JSL  2fye^  for  the  appellant. 
Lawmm  and  Henry,  for  the  appellee. 

By  Ooort,  Hocdt,  J.  This  w^s  an  action  brought  hj  the  de* 
fendant  in  error  against  the  plaintiff  in  error  in  Tasoo  circuit 
court,  to  recorer  certain  lands  lying  in  that  county.  On  the  trials 
the  plaintiff  below  offered  and  read  in  evidence  a  mortgage  exe- 
cuted February  9, 1841,  by  D.  O.  A  B.  Moore,  to  him,  for  the 
lands  in  controveray,  and  registered  Februazy  4, 1841.  It  was  ad- 
mitted that  the  defendant  below  was  in  possession,  and  that  both 
parties  claimed  title  through  D.  O.  &  B.  Moore.  The  defend- 
ant then  offered  in  evidence  a  judgment  against  D.  O.  Moore, 
rendered  on  a  forfeited  forthcoming  bond  in  Yasoo  circuit  court, 
on  the  sixth  of  May,  1889;  an  execution  thereon  tested  of  Novem* 
ber  tenn,  1844,  under  which  the  lands  were  levied  upon  but  not 
sold;  and  awritof  ffendiiioni  eaponoaunder  which  the  lands  were 
sold  to  the  defendant  on  the  sixteenth  of  March,  1846;  also  a 
deed  to  him  from  the  sheriff  for  the  same,  acknowledged  in 
November,  1846,  and  recorded  in  October,  1847.  This  record 
and  deed  were  excluded  from  the  jury  as  evidence,  upon  proof 
being  made  that  p.  G.  Moore,  as  whose  properly  the  lands  were 
sold  thereunder,  died  in  the  fall  of  1848,  and  before  the  teste 
of  the  execution  under  which  the  levy  was  made,  to  which  the 
defendant  excepted. 

The  defendant  then  read  in  evidence  a  deed  for  the  lands  from 
Bobert  Moore  to  D.  Q.  Moore,  executed  in  May,  1839.  He  also 
offered  in  evidence  the  record  of  a  bill  in  chancery  filed  by  the 
plaintiff  in  this  action  against  several  parties,  including  the  de- 
fendant in  this  suit,  to  foreclose  the  mortgage  upon  the  same 
property,  for  the  recovery  of  which  this  suit  was  brought;  the 
answers  of  the  defendant  to  that  bill,  and  the  final  decree  of 
the  chancery  court  showing  that  the  bill  was  dismissed.  This 
record  was  excluded  from  the  jury,  as  not  being  pertinent  to  the 
issue,  and  the  defendant  excepted. 

The  judgment  being  for  the  plaintiff,  the  defendant  sued  out 
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this  writ  of  error.  The  first  error  assigned  is  the  rejection  oS 
the  ezeontion  under  which  the  defendant  claimed  title,  on  the 
ground  that  the  defendant,  against  whom  it  issued,  was  dead 
when  it  issued,  and  at  the  time  at  which  it  was  tested. 

•  This  point  has  been  fully  settled  by  this  court  in  the  case  of 
Doe  ex  dem.  SheUon  v.  HdmUton,  23  Miss.  49G  [57  Am.  Dec. 
149],  which  holds  that  a  sale  of  land  under  execution,  issued 
and  tested  after  the  death  of  a  defendant,  without  a  reTi^al,  is 
not  void,  but  merely  voidable;  and  that  a  sale  under  it  is  valid 
until  regularly  set  aside  in  a  direct  proceeding  for  that  purpose 
by  the  heir  or  terre-tenant.  The  same  principle  had  been  pre- 
Tiously  held,  and  may  now  be  considered  the  settled  dootriae 
of  this  court.  Of  course  the  rejection  of  this  eyidenoe  was 
erroneous. 

Again:  it  was  error  to  reject  the  record  of  the  suitinohanoeiy 
for  the  foreclosure  of  the  mortgage  upon  the  same  lands  sought 
to  be  reoovered  in  this  action.  That  suit  was  submitted,  on 
£nal  hearing  upon  its  merits,  and  the  decree  was  against  the 
plaintiff,  that  he  was  not  entitted  to  foreclose  the  mortgage 
against  the  defendant.  This  was  an  adjudication  of  his  right 
and  tiUe  under  the  mortgage,  which,  while  it  remained  un- 
reversed  and  in  full  force,  would  bar  him  from  setting  up  any 
title  under  the  mortgage;  for  though  the  right  both  to  file  a  bill 
to  foreclose  and  to  bring  ejectment  for  the  land  exists,  yet  i|  he 
is  not  entitled  to  a  foreclosure,  and  his  bill  for  that  purpose  is 
dismissed  on  its  merits,  it  would  in  effect  be  a  discharge  of 
the  mortgage.  If  the  decree  dismisfling  the  bill  on  its  merits 
were  erroneous,  still  it  would  stand  as  an  adjudication  of  his 
right  until  reversed  on  error  or  otherwise  dulv  set  aside. 

But  it  is  insisted,  in  behalf  of  the  defendant  in  error,  that 
although  the  court  erred  in  these  particulars,  yet  that  the  judg* 
ment  was  correctiy  rendered  in  his  &vor,  because  the  judgment, 
under  which  the  plaintiff  in  error  purchased  and  dahned  titie, 
had  lost  its  lien  by  not  having  been  enrolled  under  the  act  of 
the  twenty-fourth  of  February,  1814,  and  by  the  sale  not  having 
been  made  until  the  lapse  of  more  than  two  years  from  the 
twenly-fourth  of  February,  1844. 

But  although  the  lien  of  the  judgment  was  gone,  the  sale  un- 
der the  execution  was  sufficient  to  convey  the  title  of  the  defend- 
ant at  least  from  the  time  it  was  made,  except  as  against  the 
superior  title  or  prior  liens.  If  the  mortgage  was  discharged 
by  the  decree  in  chancery,  no  superior  titie  was  shown  to  that  ao- 
<|uired  by  the  plaintiff  in  error  under  the  execution  sale.    Upon 
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the  case  as  presented  hy  the  record,  the  jadgmmit  oould  not, 
therefore,  haye  been  properly  rendered  for  the  pUintiff  below. 
The  judgment  is  reTersed,  and  the  case  remanded. 


Sals  uitdbk  Exkoction  Issuxd  avtbb  Dsath  of  DBPivnAHT,  wHIioiil  a 
vevivftl  of  the  judgment,  it  only  yoidable,  and  is  Tilid  until  rpgnlarly  Ml 
•dde  in  an  action  for  that  poxpose  brought  by  the  heir  or  twre-tenant:  Dm 
ex  dtm.  Shelian  v.  HamOlonf  67  Am.  Deo.  149,  note  161,  where  other  oaaee 
■tm  oolleoted;  Hugku  v.  WiXkmaoiCB  Xetiee,  87  Mlaa.  491,  dting  the  ptinoipal 
-ease.  But  a  sale  of  a  decedent's  land,  made  without  a  reviral  of  the  judg- 
ment, may  be  set  aside  by  a  direct  proceeding  instituted  by  the  heir  for  that 
purpoee:  Cook  y.  TVwmfts,  36  Id.  689,  also  citing  the  principal  case. 

OoHCLDsnnunBs  or  Jddomkmtb  as  to  Pabtiib:  See  Parkkmntv.  Aonner, 
4MI  Am.  Deo.  94,  note  96,  where  other  cases  are  collected. 

Lnil  OF  SiNIOK  JUDOMSMT  18  LoST  BT  SaLS  UNDlIb  JOHIOB  SnOOTIOK: 

•8ee  Ilarrimm  v.  McHenrp^  62  Am.  Dec  435,  note  442,  whsn  other  oasse  are 
«oUeoted. 


Bdtleb  V.  GBAia. 


[37  Vonsnm.  198.] 

Ho  Equitable  Bxckptioxs  can  bb  Ikoraftbd  ofon  Statdtb  of  Lna- 
YATI058;  and  where  there  is  no  express  exception,  the  court  can  not 
create  one. 

ScaxuTB  Pbovidiko  *'that  No  Wbit  of  Erbor  shall  Issub  unless  wHhia 
three  years  from  the  rendittoo  of  the  judgment  or  decree  sought  to  be 
reversed, "  is  positive  and  imperatiTe,  and  the  court  can  not  allow  any 
equitable  ezcepticm  to  it. 

Ebbob  to  the  ohaneeiy  oonrt  at  Holy  Springs.  The  opinion 
«latee  the  case. 

D.  O.  Cnenn,  for  the  appeUant. 

A  A.  Barr,  for  the  appellees. 

By  Oonrt,  Hasft,  J.  In  this  case  the  defendants  in  error 
pleaded  in  har  to  the  writ  of  error  that  it  was  not  issoed  within 
three  years  next  after  the  rendition  of  the  decree;  to  which  the 
plaintiff  replies  that  within  that  time  he  filed  his  petition  for 
the  writ  of  error  and  his  bond  thereon,  according  to  the  statute, 
with  the  clerk  of  the  court  below;  and  to  this  replication  the 
•defendant  demurs. 

The  plaintiff  contends  that,  having  done  all  that  was  within 
his  power  to  obtain  his  writ  of  error,  by  filing  his  petition  and 
bond  in  compliance  with  the  act  of  1837,  Hutch.  Code,  932, 
those  acts  amount  TirtuaUy  to  an  issuance  of  the  writ,  and 
should  be  considered  as  having  that  effect  in  law.    But  it  has 
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long  been  fbe  settled  doctrine  of  this  court  that  no  equitable 
exceptions  are  to  be  ingiafted  upon  the  statutes  of  limitation; 
and  that  where  there  is  not  an  express  exception,  the  court  can 
not  create  one:  Bobertaan  v.  Alford,  13  Smed.  &  M.  510.  Here 
the  statute  is  positive  and  imperative,  "that  no  writ  of  error 
shall  issue  imless  within  three  years  from  the  rendition  of  th» 
judgment  or  decree  sought  to  be  reversed:"  Hutch.  Code,  931. 

It  is  impossible  for  this  court  to  allow  the  equitable  exception 
contended  for,  without  virtually  adding  to  the  statute,  ''unlesa 
the  clerk  shall,  within  the  time  prescribed,  fail  or  refuse  to  issue 
the  writ,  the  plaintiff  having  complied  with  the  provisions  of  the 
statute; "  which,  of  course,  this  court  has  no  more  power  to  do 
by  construction  than  by  express  enactment.  And  the  defendant 
has  the  right,  secured  to  him  under  the  positive  rule  of  the 
statute,  to  consider  the  litigation  in  that  suit  finally  determined, 
unless  continued  and  prosecuted  according  to  the  provisions  of 
the  act;  of  which  right  he  can  not  be  debarred. 

The  hardship  to  the  plaintiff  can  not  justify  the  court  in  set- 
ting at  naught  the  established  rules  of  law,  nor  can  it  be  used 
to  the  prejudice  of  the  legal  rights  of  the  defendants.  Such 
hardship,  if  it  has  caused  a  loss  or  injury  to  the  plaintiff,  can 
be  asserted  against  the  person  by  whose  neglect  or  violation  of 
duty  it  was  occasioned. 

The  demurrer  is  sustained,  and  the  writ  of  error  dismiBHed 


No  Equrablb  Exceptions  abb  Ingbafied  oh  Statdtb  of  LmiTATioHSt 
Crane  v.  French^  3S  Mii8.*529,  dtmg  the  principal  oaae.  Qenenl  words  in  a 
■tatate  of  limitations  moat  receive  a  general  conatniction;  Hid  if  tiiere  be  ae 
expreaa  exception,  the  conrt  can  mak^  none:  Code  v.  JfcOiwwM,  17  Am. 
I>ecS09. 

Thb  rBoroiPAL  cabs  is  nxsmrGUismu)  in  TnadweU  v.  ffendem^  41 
Iiia8.i4. 


Epps  v.  Eisdo. 

[37  MfMlMlW,  667.] 

Wbbbb  Mbaks  PBovn>ED  BT  Fathxb  roB  SuTPOBS  OF  ms  IfiBOB  Boar 
while  traveling  and  attending  college  are  stolen  from  the  lattei'a  room 
while  stopping  at  an  inn,  the  father  may  maintain  an  aetion  against  th* 
innkeeper  to  recover  the  amonnt  so  stolen. 

blNKXXFBB'S  BiSPOHSIBILITT  FOB  PbOPBBTT  OF  HIS  GUBSTS  CXtends  tOOVBiy 

part  of  his  house  into  which  it  is  usual  for  such  property  to  be  taken,  and 
this  responsibility  can  only  be  limited  by  his  showing  that  tbera 
different  nnderstMiding  between  him  and  his  gaest 
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Wbzrb  Guisr  Ordsbs  his  Tbuhk  Gontaikixo  Moifsr  to  be  Takxt*  to 
HIS  Room  At  an  inn,  and  during  the  night  the  money  is  stolen,  the  inn- 
keeper is  liable  for  the  loes. 

Ebbob  to  the  circuit  court  of  IfarahaU  county.  The  opinion 
BtateB  the  case. 

2>.  Mayes^  for  the  appellant. 

J.  F.  Cuahman,  for  the  appellee. 

By  Court,  Fisbeb,  J.  This  was  a  suit  brought  by  the  plaintiflF 
below,  against  the  defendant  as  an  innkeeper  in  the  town  of 
Holly  Springs,  to  recover  the  amount  of  money  alleged  to  have 
been  stolen  from  the  son  of  the  plaintiff,  while  a  guest  of  the 
defendant  in  September,  1850.  The  son's  trunk  was,  at  his  re- 
quest, taken  at  night,  on  retiring  to  bed,  to  his  room.  After 
arriying  at  the  room  he  proves  that  he  put  the  money,  which  had 
been  furnished  to  pay  his  traveling  and  collegiate  expenses  by 
his  father,  in  the  trunk;  that  after  retiring  to  bed  a  stranger 
was  brought  into  the  room,  and  placed  in  another  bed;  that 
this  stranger  left  very  early  next  morning;  that  the  son,  after 
getting  up  next  morning,  discovered  that  his  trunk  had  been, 
during  the  night,  broken  open,  and  his  money,  amounting  to  the 
sum  of  one  hundred  and  eighty-five  dollars,  stolen.  These  are 
the  important  facts  in  the  case,  and  are,  in  our  opinion,  sufficient 
to  sustain  the  verdict  found  by  the  jury  for  the  plaintiff. 

It  is,  however,  said  that  the  money  belonged  to  the  son,  and 
not  to  the  father,  and  that  the  suit  should  therefore  have  been 
brought  in  the  name  of  the  former.  The  son  was  merely  in- 
vested with  a  discretion  as  to  the  expenditure  of  the  money. 
It  was  the  means  provided  by  the  father  for  the  son's  support 
while  traveling  and  attending  college,  and  the  loss  necessarily 
fell  upon  the  party  who  was  bound  to  furnish  other  means  for 
the  same  purpose. 

The  next  objection  is  that  the  fact  of  the  son's  ordering  his 
trunk  to  be  taken  to  his  bedroom  exonerates  the  innkeeper 
from  liability  for  a  theft  committed  in  the  room.  The  rule  is 
directly  the  reverse,  and  so  stated  and  recognized  by  the  author- 
ities referred  to  by  the  counsel  for  the  plaintiff  in  error.  The 
son  by  such  act  only  conformed  to  a  general  custom,  and  the 
innkeeper  could  only  relieve  himself  by  showing  that  he  was  to 
be  responsible  for  the  trunk  and  what  might  be  put  in  it,  when 
left  at  a  particular  place.  Prima  facie  his  responsibility  for  the 
property  of  his  guests  extends  to  evexy  part  of  his  house  into 
which  it  is  usual  for  such  property  to  be  taken.     This  is  the  gen- 
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eral  rolei  which  can  only  be  limited  by  the  innkeeper  ahowing 
that  there  was  a  different  understanding  between  him  and  his 
guest  in  regard  to  the  property  of  the  latter. 
Judgment  affirmed. 

LiABiUTT  or  Inkkxbpeb  roK  Loss  or  Guisr's  Pbofxbtt:  See  8kaw  t. 
Berry,  62  Am.  Dec.  628»  note  634;  Mateer  ▼.  Brown,  Id.  303,  note  312,  when 
other  caaes  are  collected;  Manning  ▼.  WdU,  51  Id.  688;  DieHtuon  ▼.  VFiii- 
ehesUr,  50  Id.  760,  note  764. 

FATHXii  MAT  Bbooyiek  tob  Loss  ov  Minor  Son's  Bagoaox  by  an  inn- 
keeper, where  he  ia  sent  on  a  journey  by  his  father  and  the  baggage  beloDgB 
to  the  father:  DkHnsan  v.  Winehuler,  50  Am.  Dec  760. 

Ths  pbinoipal  oasx  is  afpboyed  and  oiSTiKonisHKD  in  The  R,  B.  Lee, 
SAbb.  52. 


ELlibston  t;.  Haibbton. 

[97   Ml— TMTTFl,  70A.] 

Don  idLB  or  Pkbson  is  That  Place  whbrb  Hx  Has  his  T&ctx,  Fixxd^ 
PxKMANSNT  HoMX,  and  to  which,  when  he  is  absent,  he  has  the  inten- 
tion of  returning.  To  constitute  domicile,  two  things  mnst  concur:  1. 
Keaidence;  and  2.  The  intention  of  the  party  to  make  it  his  home. 

DoMioiLB  MAT  BX  AcQUiBED  BT  LoNGEB  OX  Shobtxr  Residengx,  no  defi- 
nite period  of  time  being  necessary  to  create  it;  the  true  basis  and  founda- 
tion of  domicile  Is  the  intention,  the  quo  ontmo,  of  the  residenoe. 

LoNG-ooNTiNUXD  RxsiDXNOX  IS  Ck)NTB0LiJNO  CntcuMSTANCX  in  determin- 
ing the  question  of  domicile,  in  the  absence  of  any  avowed  intention  or 
of  any  acts  evincing  a  contrary  intention,  and  in  most  caaes  it  is  nnavoid- 
ably  conclusiye. 

Whxbx  Pxbson  CoNTiNrxD  TO  Restok  Ten  Yxabs  at  Plagk  where  a 
large  part  of  his  property  was  situated,  declared  that  he  expected  to  live 
and  die  there,  and  repeatedly  voted  there  for  atate  and  county  officera» 
theae  facta  concluaively  show  that  place  to  be  hia  domicile. 

Wife's  Legal  Domicile  is  That  or  heb  Husbakd,  although  ahe  may  be 
actually  residing  at  another  place. 

Wife  is  Entitled  to  Distribution  or  Personal  Ppopertt  of  mot  Hus- 
band according  to  the  law  of  the  place  where  he  haa  his  domicile  at  ths 
time  of  his  death,  whether  the  marriage  was  contracted  in  Virginia  or  in 
Mississippi. 

Appeal  from  the  probate  court  of  Lowndes  connty.    Tha 
opinion  states  the  case. 

F.  Anderson  and  F.  A.  Early ,  for  the  appellantB. 

James  T.  Harrison^  for  the  appellee. 

By  Court,  Surra,  J.    This  is  an  appeal  from  the  probate  court 
of  Lowndes  county.    It  appears  from  the  record  in  this  case 
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that  in  June,  1862,  the  appellee,  widow  of  Bobert  Hairston, 
deceased,  renounced  before  the  said  court  all  claim  to  the  estate 
of  her  deceased  husband,  under  his  will,  and  declared  her  in- 
tention to  denuind  dower  in  his  estate,  both  real  and  personal, 
and  applied,  by  petition,  at  the  August  term  following  of  said 
court,  for  an  allotment  of  dower  in  his  real  estate,  and  for  her 
distributive  share  of  his  personal  estate.  She  alleges  in  her* 
petition  that  she  is  the  widow  of  Bobert  Hairston,  deceased, 
who  died  in  March,  1862,  at  the  place  of  his  domicile  in  Lowndes 
county,  leaving  a  will  in  which  no  provision  was  made  for  her; 
that  George  Hairston,  one  of  the  appellants,  was  the  adminis- 
trator with  the  will  annexed,  and  that  her  said  husband  died 
possessed  of  a  large  estate,  consisting  of  lands,  slaves,  stock,  and 
other  personal  property.  That  he  died  unembarrassed;  and 
that  his  personal  property  was  not  chargeable  with  any  debts; 
and  that  he  died,  leaving  no  issue  surviving,  or  lineal  descendants, 
or  heirs.  The  petitioner  alleges,  therefore,  that  she  is  entitled, 
as  her  dower  and  legal  share  of  his  estate,  to  a  life  estate  in  one 
half  of  his  land,  and  to  one  half  of  the  personal  estate  in  fee 
simple.  She  prays  for  a  writ  of  dower  accordingly,  and  to  have 
her  share  of  the  personal  estate  allotted  to  her. 

At  the  succeeding  term  of  the  court,  some  of  the  heirs  and 
distributees  of  the  deceased  filed  their  petition,  in  which  they 
allege  that  the  will  of  the  deceased  had  been  probated,  by  which 
he  revoked  all  former  wills,  and  devised  his  whole  estate,  real 
and  personal,  to  one  of  his  slaves,  a  child  six  years  old,  then  in 
the  state  of  Mississippi.  They  allege  that  the  will  was  effective 
as  a  revocation  of  all  former  wills,  but  insist  that  the  clause 
containing  said  devise  was  void,  and  that  the  real  estate  will 
descend,  and  the  personal  property  will  be  subject  to  distribution, 
as  if  he  had  died  intestate. 

They  further  allege  that  the  deceased  left  no  child  or  lineal 
decendants,  but  left  surviving  his  widow,  the  said  Buth  S. 
Hairston,  the  petitioners,  and  others  who  were  his  heirs  at  law. 
They  admit  the  right  of  the  widow  to  dower  in  the  land  as 
claimed  by  her.  They  allege  that  the  deceased  and  Mrs.  Hairs- 
ton were  married  in  the  state  of  Virginia,  where  they  had  their 
domicile,  and  where  they  continued  to  reside  for  many  years; 
that  in  1836  the  deceased  removed  a  large  number  of  his  slaves, 
and  placed  them  upon  lands  which  he  had  purchased  in  the 
state  of  Mississippi,  and  afterwards  removed  other  slaves  to  the 
same  state;  that  he  frequently  visited  Mississippi  to  attend  to 
bis  interest  there,  but  did  not  remove  his  family,  and  kept  rp 
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tils  establiahment  in  the  stato  of  Yirginia.  In  1841  unpleasant 
relations  sprung  up  between  himself  and  Mrs.  Hairston,  and 
being  a  whimsioal  and  capricious  man,  in  a  sudden  fit  of  passion 
he  left  Yirginia,  where  he  owned  seyeral  plantations,  but  with- 
out any  intention  of  changing  his  domicile.  After  having  left 
the  state  of  Virginia  he  visited  Europe,  whence  he  returned  to 
this  state  in  1842,  where  he  remained  attending  to  his  business 
down  to  the  time  of  his  death,  which  occurred  in  1852.  Thej 
aver  that  at  the  time  of  his  death  his  domicile  was  in  the  state 
Virginia,  and  insist  that  his  wife,  who  never  removed  from  that 
state,  is  not  entitled  to  a  share  of  his  personal  estate  by  the  l&\n 
of  Mississippi,  but  under  that  of  Virginia,  according  to  which 
she  would  be  entitled  to  only  an  estate  for  life  in  one  haJf  the 
slaves  of  which  he  died  possessed.  They  further  insist  that  if 
it  should  be  held  that  the  domicile  of  the  deceased  was,  at  the 
time  of  his  death,  in  this  state,  that  she  is  entitled  to  her  share 
of  the  slaves,  which  the  deceased  owned  or  possessed ,  before 
his  change  of  domicile,  according  to  the  law  of  Virginia,  and 
not  under  the  statute  of  Mississippi,  which  would  vest  in  her 
the  absolute  title  in  fee  simple  to  one  half  of  them. 

It  is  not  controverted,  if  Hobeit  Hairston  died  having  his  per- 
manent residence  in  Mississippi,  that  the  rights  of  his  widow^ 
as  to  all  the  personal  property  acquired  after  his  change  of  dom- 
icile, are  to  be  determined  by  the  law  of  this  state,  and  not  by 
that  of  Virginia.  Our  first  inquiry,  therefore,  respects  the  place 
of  his  domicile,  at  the  time  of  his  death — whether  it  was  in  Vir- 
ginia or  Mississippi. 

In  its  ordinary  acceptation,  by  the  term  * '  domicile"  is  meant  tha 
place  where  a  person  lives  or  has  his  home.  In  this  sense ,  where 
a  person  has  his  actual  residence,  inhabitancy,  or  commorancy 
is  called  his  domicile.  But  in  a  strict  and  legal  sense,  says 
Judge  Story,  **  that  is  properly  the  domicile  of  a  person  where 
he  has  his  true,  fixed,  permanent  home  and  principal  establish- 
ments, and  to  which,  whenever  he  is  absent,  he  has  the  intention 
of  returning:"  Confl.  Laws,  p.  39,  sec.  41.  This  is  perhaps  the 
most  comprehensive  and  correct  definition  of  the  term  which 
could  be  given.  Two  things  must  concur,  according  to  the  same 
authority,  to  constitute  domicile:  ''1.  Besidence;  and  2.  The 
intention  of  making  it  the  home  of  the  party.  There  must  bo 
the  fact  and  the  intent."  While  it  is  certain  that  these  condi- 
tions must  concur  to  constitute  a  domicile,  it  is  a  matter 
frequently  of  difiEiculty  to  determine,  trom  the  facts  in  oases  of 
contested  domicile,  the  existence  of  such  residence  and  the  in- 
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tention  to  make  it  the  permanent  home  of  the  party.  From  the 
nature  of  the  subject,  it  is  impracticable  to  lay  down  any  very 
definite  rule  by  which  either  the  fact  of  a  permanent  residence 
or  the  intention  of  permanent  residence  is  to  be  ascertained. 
In  none  of  the  decided  cases  on  this  subject  is  there  a  definite 
period  of  time  recognised  as  being  necessary  to  create  a  domi- 
cile. The  time  may  be  shorter  or  longer  according  to  the  cir- 
cumstances; and  in  all  cases  the  question  whether  a  person  has 
or  has  not  acquired  a  domicile  must  depend  mainly  upon  his 
actual  or  presumed  intention.  In  the  case  of  Moore  v.  DarrM^ 
4  Hag.  Ec.  846,  it  was  said  domicile  does  not  depend  upon  resi- 
dence alone,  but  upon  a  consideration  of  all  the  circumstances 
of  the  case;  a  person  being  at  a  place  is  prima  fade  evidence 
that  he  is  domiciled  there;  but  it  may  be  explained,  and  the 
presumption  rebutted.  The  place  where  a  man  carries  on  his 
business  or  professional  occupation,  and  has  a  home  or  i>erma- 
nent  residence,  is  his  domicile;  and  he  has  all  the  privileges,  and 
is  bound  by  all  the  duties,  flowing  therefrom.  As  a  domicile 
.  may  be  acquired  by  a  longer  or  shorter  residence,  depending 
upon  the  circumstances  of  the  case,  its  true  basis  and  founda- 
tion must  be  the  intention,  the  quo  animo,  of  residence.  The 
apparent  or  avowed  intention  of  residence,  not  tbe  manner  of  it, 
constitutes  domicile:  Bradley  v.  Lowry,  1  Sx>ear8  £q.  2.  In  the 
absence  of  any  avowed  intention,  and  of  acts  which  indicate  a 
contrary  intention,  a  long-continued  residence  is  regarded  as  a 
controlling  circumstance  in  determining  the  question  of  domi- 
cile. In  most  cases  it  is  unavoidably  conclusive:  TTie  Ship  Ann 
Green,  1  Gall.  274;  The  Ilarmony,  Id.  123.  In  the  matter  of 
Catherine  JRoberia'  TFtZZ,  8  Paige,  446,  it  was  said:  "  The  declara- 
tions of  the  party  himself ,  where  he  can  have  no  object  or  induce- 
ment to  falfidfy  the  truth  or  to  deceive  those  to  whom  such  dec- 
larations are  made,  are  the  best  evidence  of  his  intention  to  make 
his  actual  residence  his  permanent  residence  also."  But  where 
acts,  although  unaccompanied  by  declarations,  concur  with  long- 
continued  residence  or  habitancy,  evincing  an  intention  of  per- 
manent residence,  it  is  manifest  that  they  furnish  as  satisfactoiy 
evidence  of  that  intention  as  the  express  declarations  of  the 
party  to  that  effect.  So  it  is  laid  down  by  Judge  Story,  that  even 
where  a  party  has  two  residences  at  different  seasons  of  the  year, 
'*  tliat  will  be  esteemed  his  domicile  which  he  himself  selects,  or 
describes,  or  deems  to  be^his  home,  or  which  appears  to  be  the 
center  of  his  affiiirs,  or  where  he  votes  or  exercises  the  rights  and 
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duties  of  a  citizen: *'  Confl.  Laws,  p.  45,  sec.  47;  SJieUon  t.  Tiffin, 
6  How.  163. 

Let  us  apply  these  principles,  which  are  sustained  bj  on- 
doubted  authority,  to. those  facts  in  the  cause  about  which  there 
is  no  controversy.  It  appears  from  the  evidence  that  Robert 
B[air8ton  and  the  appellee  were  natives  of  the  state  of  Virginia, 
where  they  were  domiciled  at  the  date  of  their  intermarriage,  and 
where  they  continued  to  reside  until  1841.  Hairston  was  then 
the  owner  of  a  large  property  situated  there,  consisting  of  lands 
and  slaves,  with  which  he  never  parted.  In  1841,  having  con- 
ceived an  unconquerable  aversion  for  the  appellee,  he  abandoned 
his  home,  visiting  New  York  and  Europe,  whence  he  returned 
to  Mississippi  in  1842.  He  had,  in  1836,  purchased  land  in 
Lowndes  county  in  this  state;  and  had,  before  he  left  Virginia, 
removed  thither  a  sufKcient  number  of  his  slaves  to  cultivate  a 
large  plantation.  The  appellee  did  not  accompany  him  to 
Mississippi,  but  remained  in  Virginia  and  resided  at  the  family 
mansion.  After  his  return  from  Europe,  in  1842,  he  resided 
upon  some  one  of  his  plantations  in  this  state,  with  occasional 
and  temporary  absences  on  business,  until  he  died  in  1852. 
After  his  return  to  this  state,  he  purchased  a  large  quantity  of 
land,  and  added  largely  to  his  slave  property.  He  never  re- 
visited Virginia  after  he  came  to  this  state  in  1842,  but  continued 
his  plantations  there,  and  kept  up  the  family  mansion  in  a  style 
suitable  to  his  means.  He  sold  many  tiacts  of  the  lands  which 
he  had  purchased  in  this  state,  and  in  the  deed  of  conveyance 
for  the  lands  sold  by  him,  he  described  himself  as  of  Lowndes 
county  in  this  state.  He  had  in  operation  in  this  state  five 
plantations  at  the  time  of  his  death.  About  the  year  1845  he 
purchased  a  healthy  situation,  which  he  called  ''Choctaw 
Spring,"  and  built  there  an  indifferent  house,  in  which  he 
resided.  He  said  that  place  was  his  home,  and  that  he  expected 
to  live  and  die  there.  He  repeatedly  voted  for  county  and  state 
officers  in  Lowndes  counfy,  where  he  lived;  and  he  attended 
and  voted  at  the  two  last  elections  preceding  his  death  held 
in  that  county. 

These  facts,  we  think,  conclusively  show  that  when  Hairston 
left  Virginia  in  1841  he  intended  to  abandon  his  domicile  in 
that  state.  But  as  a  domicile,  when  once  gained,  continues 
until  one  is  acquired  in  some  other  place,  it  is  admitted  that  by 
his  abandonment  of  his  home  in  Virginia  he  did  not  destroy 
his  domicile  there.  His  departure  from  Virginia,  under  the 
circumstances,  can  have  no  other  effect  luan  to  lessen  the  degree 
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of  evidence  required  to  establish  the  fact  of  his  domicile  in 
Mississippi.  But  if  it  were  admitted  that  Hairston,  when  he 
came  to  Mississippi  in  1842,  did  not  intend  to  make  it  his  per- 
manent place  of  residence,  but  designed  to  retain  his  domicile 
in  Virginia,  we  can  not  doubt  that  he  changed  such  intention, 
and  became  in  fact  and  intention  domiciled  in  this  state.  His 
declaration  that  he  expected  to  live  and  die  at  his  residence  in 
Lowndes  county,  his  continued  residence  for  ten  years  at  a 
place  where  a  large  part  of  his  property  was  situated,  and  finally, 
the  exercise  of  the  rights  of  a  citizen,  are  without  doubt  con- 
clusive on  the  subject. 

It  was  said  in  argument  that  when  Hairston  sought  a  resi- 
dence in  Mississippi  he  abandoned  his  duty  as  a  husband,  and 
thereby  violated  a  sacred  obligation  imposed  by  the  laws  of 
society;  and  hence,  upon  a  principle  of  public  policy,  he  should 
be  denied  the  rights  of  domicile  in  this  state.  However  repre- 
hensible the  motive  of  the  alleged  act  may  have  been,  in  a  moral 
point  of  view,  it  is  evident  that  it  was  not  his  intention,  by 
his  change  of  residence,  to  affect  injuriously  the  pecuniary  rights 
of  the  appellee,  as  her  interest  in  his  estate  has  thereby  been 
materially  enhanced.  Hence,  if  the  foundation  of  the  argument 
were  better  sustained  than  it  is,  by  the  proofs  in  the  cause,  the 
objection  comes  from  the  wrong  quarter. 

The  next  question  is,  whether  the  appellee  is  entitled  to  her 
widow's  portion  out  of  the  slaves  which  were  owned  by  the 
deceased,  in  the  matrimonial  domicile,  before  he  removed  to  and 
permanently  settled  in  Mississippi,  under  the  law  of  that  domi- 
cile, or  under  that  of  Mississippi.  As  we  have  stated,  if  the 
distribution  is  to  be  made  according  to  the  statute  of  this  state, 
the  appellee  will  succeed  to  one  half  of  the  slave  property,  and 
will  hold  it  by  an  absolute  title  in  fee  simple;  whereas,  if  the 
law  of  Virginia  is  to  give  the  rule  of  succession,  she  will  have 
•nly  a  life  estate  in  one  half  of  the  slaves.  This  question  will 
admit  of  veiy  little  debate.  We  have  decided  that  Hairston's 
domicile,  at  the  time  of  his  death,  was  in  Mississippi.  Hence, 
although  the  appellee  did  not  follow  him  there,  but  remained 
in  Virginia,  her  legal  domicile  was  that  of  her  husband  at  the 
time  of  his  death:  Story's  Confl.  Laws,  p.  43,  sec.  46.  The  cas0, 
therefore,  presented  by  the  petition  of  the  appellee,  is  not  one 
in  which  the  citizen  of  a  foreign  jurisdiction  solicits  the  aid  of 
our  courts  to  enforce  rights  arising  under  a  contract  made  else- 
where; but  it  is  one  in  which  the  widow  of  a  citizen,  having  his 
proper  domicile  within  this  state,  invokes  an  application  of  ouf 
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municipal  regulatioiiB  for  the  ascertainment  of  her  xightB  in 
regard  to  his  estate.  But  the  rights  claimed  against  her  are 
alleged  to  arise  out  of  a  marriage  celebrated  in  another  ctate. 
Therefore,  upon  a  well-settled  of  principle  of  comity,  it  beoomea 
our  duty  to  enforce  those  rights,  if  they  shall  be  found  to  exist. 
This  brings  us  to  the  question  of  what  were  the  respective  rights, 
in  reference  to  the  property  in  controversy,  of  the  appellee  and 
her  husband,  arising  out  of  the  contract  of  marriage,  as  regu- 
lated by  the  laws  of  Virginia. 

In  the  ingenious  and  veiy  learned  argument  of  counsel,  it  was 
assumed  that  the  widow  under  the  law  of  Virginia  does  not 
take  her  share  of  the  deceased  husband's  estate  by  virtue  of  the 
general  statute  of  distributions;  but  is  entitled  to  it  under  a  sepa- 
i*ate  and  independent  provision  of  the  law. 

This  may  be  conceded.  It  may  also  be  admitted  that  the 
wife,  not  being  of  the  next  of  kin  to  the  husband,  does  not  suc- 
ceed to  her  share  of  his  estate  as  a  distributee,  in  the  proper 
sense  of  the  term;  but  that  the  right  to  her  portion  of  the 
deceased  husband's  estate  is  an  incident  ingrafted  by  law  upon 
the  contract  of  marriage.  But  the  concession  will  avail  nothing 
unless  it  can  be  shown  that  the  right  of  the  feme  covert  in  the 
personal  estate  of  the  husband,  during  the  subsistence  of  the 
marriage,  are  of  a  superior  character  and  different  nature  to 
those  of  the  next  of  kin;  or,  in  other  words,  unless  it  can  be 
proved  that  by  the  consummation  of  the  marriage,  the  wife 
acquires  a  vested  interest  in  the  personal  estate  of  the  husband, 
possessed  at  the  time  of  the  marriage,  or  acquired  subsequently 
and  before  there  has  been  a  change  of  domicile.  It  is  evident 
to  us  that  this  position  is  not  maintainable. 

By  the  law  of  Virginia  regulating  the  rights  of  husband  and 
wife,  the  husband  becomes  the  absolute  owner  of  the  personal 
property  of  the  wife  which  is  in  her  possession  at  the  time  of 
the  marriage,  or  which  he  shall  reduce  into  his  possession  dur- 
ing its  continuance.  The  marriage  is  held  to  operate  an  abso- 
lute gift  to  the  husband  of  all  the  personal  property  of  the  wife. 
During  the  subsistence  of  the  marriage,  the  wife  has  no  right 
whatever  to  the  personal  estate  of  the  husband,  or  to  any  por- 
tion of  its  proceeds  or  profits.  This  is  conclusively  shown  by 
the  unlimited  right  of  the  husband  to  dispose  of  it  for  any  pur- 
pose whatever.  Such  an  unrestricted  right  of  disposition  is 
manifestly  inconsistent  with  the  idea  of  a  fixed  and  vested 
right  on  the  part  of  the  wife  to  his  personal  property.  It  is 
true  that  the  husband  is  incapable,  by  a  testamentary  disposi- 
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tion  which  can  only  take  etteot  after  his  death,  to  depme  fhe 
wife  of  her  statatoiy  portion  of  his  effects  of  which  he  may  die 
possessed.  In  this  respect  only  does  the  wife  stand  on  a  differ- 
ent or  better  foundation  than  those  persons  who,  as  next  of  kin, 
would  be  entitled  to  the  succession,  as  heirs  or  distributees,  in 
the  event  the  husband  should  die  intestate. 

It  matters  not,  therefore,  whether  the  right  of  the  wife  to  her 
share  of  the  deceased  husband's  personal  effects  arises  under 
the  general  statute  of  distributions  of  the  state  of  Virginia,  or 
whether  it  is  based  upon  a  distinct  and  independent  act  of  legi»» 
lation.  The  question  is,  Does  the  wife  by  the  contract  of  mar- 
riage, under  the  operation  of  the  law  of  Virginia  regulating 
the  institution  of  marriage,  acquire  a  vested  interest  in  the  per- 
sonal estate  of  the  huslMind,  then  possessed  by  him  or  subse- 
quently  acquired?  It  seems  too  evident  to  admit  of  debate  that 
she  acquires  no  immediate  fixed  right  of  present  or  future  enjoy* 
inent,  which  are  the  conditions  of  a  vested  estate:  4  Kent's  Com. 
202.  The  most  that  can  be  said  of  it  is,  not  that  it  is  a  vested 
interest  in  or  right  to  the  personal  estate  of  the  husband,  but  a 
privil^e  to  have  her  portion  of  the  personal  effects  of  which  the 
husband  may  die  possessed,  and  of  which  he  can  not  deprive 
her  by  a  testamentary  disposition,  which  can  only  take  effect 
after  he  is  dead. 

Where,  by  the  operation  of  the  law  regulating  the  institution 
of  maniage,  the  husband  is  the  absolute  and  exclusive  owner  of 
the  personal  property  brought  into  the  marriage,  it  is  dear  that 
the  doctrine  of  a  tacit  contract  can  not  apply.  If  the  wife  has 
no  vested  interest  of  any  character  to  the  personal  property  pos* 
floflood  at  the  time  of  the  marriage,  or  to  any  future  acquest  and 
gains  which  may  accrue  during  its  continuance,  there  is  evi- 
dently nothing  to  which  it  can  attach,  or  upon  which  it  could 
operate.  Personal  property  has  no  sUub.  In  contemplation  of 
law,  it  follows  the  owner  and  is  subject  to  the  law  which  governs 
his  person,  both  with  respect  to  the  disposition  of  it,  and  its 
transmission  either  by  succession  or  the  act  of  the  party.  It  if 
the  law  of  Viiginia,  as  well  as  the  law  of  Mississippi,  that  per- 
sonal property  shall  be  distributed  according  to  the  law  of  the 
domicile.  Hence,  if  any  tacit  contract  can  be  imagined  to 
attach  to  the  fact  of  marriage  as  regulated  by  the  law  of  Virginia, 
it  is  that  the  wife  shall  be  entitled  to  distribution  according  to 
the  law  of  the  place  in  which  the  husband  may  have  his  domi* 
lile  at  the  time  when  he  shall  die. 

Lei  the  decree  be  affirmed. 
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Fact  and  Istkstiov  must  CoNmrB  to  Cokstitotb  Bomonx:  ShtggM 
v.  Barley,  59  Am.  Deo.  106;  Hcui  ▼.  lAndaty,  43  Id.  607»  note  003,  whcf% 
•ther  caaes  are  referred  to. 

DomoiLB  or  Husband  Dxtebminxs  Domicils  or  Wax,  whkv:  See 
Harrison  v.  Harrison^  56  Am.  Deo.  227»  note  235,  where  other  oaaea  are 
eoUected. 

Chanob  or  Domicile:  See  Lcwry  ▼.  Bradley^  39  Am.  Deo.  142,  note  148^ 
where  other  oases  are  ooUeoted. 

Situs  or  Pebsonalty  Follows  Owneb's  Domioilb:  See  8mUh  ▼.  Baiem, 
$8  Am.  Deo.  746,  note  750;  Speed  y.  May^  65  Id.  540,  note  542;  Suceeedan  ^ 
Alice  Packwood,  41  Id.  341,  note  348,  where  other  oaaea  are  collected. 


Alexakdeb  v.  Bebesfobd. 

[37  MmbIBWPFI,  747.] 

OouBT  or  Equitt  will  Rsschtd  Contract  fob  Sale  or  Lavd  on  tfa» 
ground  of  fraud  practiced  on  the  vendee,  where  at  the  time  of  the  sale 
the  vendor  represented  to  the  vendee  that  the  land  was  good  for  agrienl- 
tural  purposes,  above  the  influence  of  the  waters  of  the  river,  and  not 
subject  to  overflow,  except  from  the  backwater  of  a  certain  bayou, 
although  he  knew  at  the  time  that  the  land  was  subject  to  general  over- 
flow,  which  diminished  its  value,  the  pnrohaaer  being  at  the  time  unable 
to  ascertun  from  appearances  whether  the  land  was  subject  to  OTetflow 
or  not. 

Btatehents  Made  to  WrrNsas  in  Pbesbnge  or  Pubchaseb  by  vendor,  in 
mference  to  land  he  is  about  to  sell,  are  equivalent  to  statements  mad* 
to  the  purchaser  himself. 

Appeal  from  the  superior  oonrt  of  chancery.  The  opmion 
utates  the  case. 

Charge  8.  Yerger,  for  the  appellant. 
D.  W.  Adams f  for  the  appellees 

By  Court,  Fibhbb,  J.  The  appellees  filed  this  bill  in  th» 
superior  court  of  chancery  for  the  purpose  of  obtaining  a  decree 
rescinding  a  contract  made  by  them  with  the  appellant  for  the 
purchase  of  a  certain  tract  of  land  in  BanMn  counly,  on  the 
ground  of  fraud  alleged  to  have  been  practiced  by  the  appellant 
in  making  said  sale.  The  land  is  situated  near  the  bank  of 
Pearl  river,  and  is,  according  to  the  allegations  of  the  bill,  the 
admissions  of  the  answer,  and  the  proof  in  the  cause,  subject  to 
overflow  from  the  waters  of  said  river  during  ordinary  or  annual 
freshets.  The  bill  allies  that  the  purchasers  in  malring  said 
trade  trusted  to  the  truth  of  the  statements  made  by  the  appel- 
lant  respecting  said  overflow;  that  when  interrogated  on  this 
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Bubject,  he  stated  that  the  land  was  above  the  influence  of  the 
waters  of  said  riTer,  and  had  never  been  inundated  within  his 
knowledge;  that  the  purchase  was  made  in  the  month  of  Novem- 
ber, when  the  river  was  very  low,  and  when  the  purchasers 
could  ascertain  nothing  from  appearances  as  to  the  lands  being 
subject  to  overflow.  The  answer  admits  that  the  land  is  liable 
to  overflow  as  charged  in  the  bill;  but  denies  that  the  complain- 
ants made  any  inquiries  on  the  subject,  or  that  the  appellant 
made  any  false  or  fraudulent  statements  relative  to  the  same. 

The  first  witness  examined  on  behalf  of  the  complainants 
proves  that  he  was  present  with  W.  F.  Beresford  when  the 
cleared  land  was  partially  examined  by  the  purchaser;  that  the 
witness  himself,  in  the  presence  of  Beresford,  asked  the  appellant 
the  question  whether  the  land  which  they  were  then  examining 
was  subject  to  overflow;  when  the  appellant  replied,  only  from 
the  backwater  coming  into  a  certain  bayou;  the  appellant  on ' 
this  occasion  represented  the  land  to  be  good  and  valuable  for 
agricultural  purposes;  the  answer  and  the  proof  show  veiy 
clearly  that  the  appellant  was  not,  at  the  time  of  the  sale,  igno- 
rant of  the  true  condition  of  the  land.  But  it  is  said  that  he 
concealed  nothing,  because  he  was  not  requested  by  the  pur- 
chaser to  make  any  disclosures.  The  statement  to  the  witness 
in  the  presence  of  the  purchaser  was  equivalent  to  a  statement 
to  the  purchaser  himself.  That  was,  to  say  the  least,  in  effect  a 
clear  declaration  that  the  tract  of  land  was  only  liable  to  over- 
flow from  the  backwater,  which  he  averred  at  the  time  produced 
no  injuiy  to  the  land,  and  remained  on  it  only  a  few  days  at  a 
time.  The  whole  testimony  when  properly  considered,  in  our 
opinion,  fully  establishes  the  fraud. 

No  objection  is  made  to  the  interlocutoiy  or  final  decree;  and 
we  have  nothing  to  do,  therefore,  but  to  a£Srm  the  decree  of 
the  chancellor. 


Fraud  07  Vkrdob,  Yvsdkm  Reluvxd  on  Groukb  of,  in  Equitt,  wbmki 
See  Andermm  ▼.  HiU,  61  Am.  Deo.  IdO,  note  132,  where  other  caaee  are  ool- 
lected;  McCarkU  v.  Dob^,  47  Id.  SCO,  note  663;  Ma$$an  y.  Bavei,  48  Id.  95U 
Bote  654. 
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Winston  v.  Pbesident  and  Tbttstees  of  FBANELnr 

AOADEMY. 

(28  UamnFPx,  118.] 

TxNANT  OAH  KXVBB  DispUTX  HIS  Lakdlobd'b  Titlb  ezoept  In  ft  fcnr 
special  cft868. 

Pabtt  Who  Taues  PoesJtssioK  under  Lesskx  is  Bouhd  bt  Cotkninti 
oontained  in  the  latter's  leaae  of  the  premises;  and  after  the  death  of  sach 
party,  his  ejcecutor  is  boond  by  everything  that  bound  his  testator. 

Whxrx  Landlord  has,  bt  Tkbms  or  Lease,  Right  to  Rx-entxb  sod 
become  reinvested  with  his  former  estate  in  the  premises  demised,  he  is 
entitled  to  recover  damages  according  to  the  injury  which  the  property 
had  sustained  at  the  time  when  this  right  accrued.  And  if  the  tenant 
has  removed  buildings  from  the  premises,  the  injury  sustained  is  measured 
by  the  landlord's  loss  of  rent  arising  from  such  removaL 

Ebbob  from  the  circuit  court  of  Lowndes  coimly.  The  opinion 
states  the  case. 

B.  EvanSf  for  the  appellant. 
O.  B,  Crusoe^  tor  the  appellees. 

By  Court,  Fishbh,  J.  The  plaintiffs  below  brought  this  suit 
in  the  circuit  court  of  Lowndes  counij,  to  recoyer  damages  for 
injuries  done  to  a  lot  of  ground  situated  in  the  town  of  Ck)lum- 
bus,  of  which  it  is  alleged  they  are  the  owners.  The  defendant 
below  demurred  to  the  complaint,  assigning 'various  causes  of 
demurrer,  all  of  which  were  overruled  by  the  court  below.  The 
facts,  as  shown  by  the  complaint  and  the  exhibit  filed  therewith, 
are  as  follows:  The  lot  is  part  of  the  sixteenth  section  donated 
for  the  use  of  schools,  which,  it  appears  from  the  pleadings,  is 
under  the  control  and  management  of  the  plaintiffs.  Indeed,  it 
is  alleged  that  the  title  and  reversionary  interest  are  in  them. 
On  the  sixth  of  April,  1841,  the  plaintiffs  leased  the  lot  to  one 
Abraham  Wolf,  and  his  lease  covenants,  among  other  things, 
that  he  will  pay  in  advance  annually  the  sum  of  twenty-five 
dollars  on  the  first  day  of  August  in  every  year,  for  the  unex- 
pired term  of  ninety-nine  years  from  the  first  day  of  August, 
1821;  that  on  failure  so  to  pay,  the  lessors  were  to  have  the  right 
to  re-enter  and  to  become  reinvested  with  their  former  title, 
and  to  hold  the  lot  "discharged  from  all  claim  of  the  said  Wolf, 
his  executors,  administrators,  or  assigns."  Wolf  leased  the  lot 
to  one  Walter  C.  Winston,  who  died,  having  first  made  his  will  and 
appointed  the  defendant  below  executor  thereof .  He,  as  execu- 
tor, took  possession  of  the  lot,  and  while  thus  in  possession 
removed  therefrom  the  buildings  situated  thereon,  alleged  to  be 
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of  the  value  of  five  hundred  dollars.  In  the  mean  time  there 
was  a  failure  to  pay  the  rent  according  to  the  stipulations  of  the 
lease;  and  it  is  further  alleged  that  Wolf  has  left  the  state, 
leaving  behind  no  property  or  other  means  out  of  which  the 
rent  can  be  made.  It  is  also  alleged  that  Winston  refuses  to 
pay  the  rent  as  covenanted  by  Wolf. 

The  rules  of  law  applicable  to  this  state  of  case  are  too  well 
Bottled  to  require  argument  or  even  the  citation  of  authority. 
The  tenant,  except  in  a  few  special  cases,  can  never  dispute  the 
title  of  his  landlord.  Wolf,  by  taking  the  lease,  admitted  the 
plaintiffs'  title  to  the  lot.  Walter  C.Winston,  coming  in  posses- 
sion under  Wolf,  was  bound  by  the  covenants  contained  in  the 
lease  of  the  latter,  and  the  defendant  is  bound  by  everything  which 
bound  his  testator.  The  failure  to  pay  the  rent  gave  the  plaintifis 
the  right  to  re-enter  and  to  become  reinvested  with  their  former 
estate;  and  they  were  therefore  entitled  to  recover  damages 
according  to  the  injury  which  the  property  had  sustained  at  the 
time  this  right  accrued.  The  removal  or  destruction  of  the 
buildings  on  the  lot  was  an  injury  which  must  be  estimated 
with  reference  to  the  time  when  the  plaintiffs  would  become  or 
had  become  entitled  to  the  possession  and  enjoyment  of  the 
property.  The  injury  at  the  expiration  of  the  term  of  ninety- 
nine  years  might  have  been  a  very  trivial  one,  as  the  buildings 
during  that  time  might  have  been  destroyed  by  the  laws  of 
decay.  As  a  compensation  for  such  loss,  however,  would  have 
been  the  annual  rent  of  the  property.  The  complaint  alleges 
that  in  consequence  of  the  removal  of  the  buildings  the  plaint- 
iffs are  prevented  from  again  leasing  the  lot,  except  at  a  reduced 
price.  This  is  of  course  the  result  of  the  defendant's  trespass, 
which  operated  to  the  immediate  injury  of  the  plaintiffs  in  ren- 
dering their  property  less  valuable  or  less  productive  than  it 
otherwise  would  have  been. 

We  are  therefore  of  opinion  that  the  court  below  committed 
no  error  in  overruling  the  demurrer.  All  the  other  questions 
were  proper  for  the  consideration  of  the  jury;  and  they,  to  say 
the  most,  not  having  abused  their  discretion  in  the  matter,  we 
are  of  opinion  that  the  judgment  of  the  court  below  ought  to 
be  affirmed. 

Judgment  affirmed. 

Rbtoffel  or  TnrAiiT  to  Dent  Lakplobd's  Tizlb:  See  NUeB  v.  Ran^ord^ 
61  Am.  Dec  95,  note  101,  where  ctfaer  osMt  an  ooUected:  Qtorge  v.  Puineif, 
60  Id.  788,  note  791. 


Mi  Roberts  v.  Boqers.  [Miss. 

LlABnOTT  or  ADMIlflBTBATOS   OK   COVXNANTB    IN   llEXDB  OF   IXTERAn: 

8ee  Matter  qf  OaUoway,  84  Am.  Dec.  209,  note  210^  where  other  oaeei  an 
eollected. 

One  Entsbzno  Dibxotlt  under  Tenant  and  by  his  pennuaion  itanda 
in  the  same  relation  as  the  original  tenant:  Jackson  v.  MWer,  21  Am.  Dec 
316,  note  323.  The  relation  of  landlord  and  tenant  onoe  established  attaobes 
to  all  who  succeed  to  the  possession  throngh  or  under  the  tenant,  imme- 
diately or  remotely:  Jackson  ▼.  Davis,  15  Id.  451. 

Remedies  bt  Lessor  against  Assignees  and  Sublesssbs:  See  note  to 
Fulton  ▼.  Sttiari,  15  Am,  Dec.  543,  where  this  subject  is  considered. 


Roberts  v.  Rogers. 

(98  MXBUBSIPFI,  103.] 
AlUUNlSTRATOR  IS  NOT   BoUND  TO  INTERPOSE    STATUTE  OV  LiMXXATIONB  tO 

defeat  a  recovery,  nnless,  under  the  facts  known  to  exist,  it  can  avail  as 
a  successful  defense. 

Administrator  Who  has  Made  Voluntary  Payments  must,  in  a  fatore 
contest  with  the  distributees,  show  that  the  debts,  though  paid  nnder  no 
legal  compulsion,  were,  nevertheless,  such  as  cou!d  have  been  enforced 
against  the  estate.  He  is  not  to  be  regarded  as  in  any  worse  position 
than  the  creditor  was  at  the  time  of  the  payment. 

KxpENSE  ov  Bringing  Property  of  Deceased  Person  from  Another 
State  to  the  jurisdiction  in  which  the  administrator  who  incurred  snch 
expense  is  acting  is  not  a  legal  claim  against  the  estate.  The  probate 
court  can  not  allow  a  claim  for  services  rendered  or  expenses  incnrred 
on  account  of  property  while  it  was  subject  to  another  jurisdiction. 

^Ebbob  from  the  probate  court  of  Wayne  county.    The  opinion 
•tates  the  case. 

Glenn  and  S,  A.  D.  Steele^  for  the  appeUanta* 

No  counsel  for  the  appellee. 

By  Court,  Fisheb,  J.  This  was  a  bill  of  review  filed  by  the 
appellants  in  the  probate  court  of  Wayne  county,  to  open  the 
final  settlement  made  by  the  appellee  as  administrator  of  the 
estate  of  Henry  F.  Rogers,  deceased*  Among  other  things,  it 
is  alleged  that  the  administrator  paid  sundry  claims  against 
the  estate,  which  were  barred  by  the  statute  of  limitations.  This 
allegation  is  met  by  the  answer  and  proof  introduced  on  the 
part  of  the  administrator,  showing  that  the  intestate  left  the 
state  about  the  year  1889  or  1840,  and  never  returned  to  it 
again.  The  counsel  of  the  appellants,  however,  contend  that 
while  this  might  have  operated  to  stop  the  running  of  the  stat- 
ute if  pleaded  against  the  creditor,  it  can  not  avail  the  admin- 
istrator, as  he  voluntarily  paid  the  debts.    An  administrator  is 


^ 
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only  bound  to  interpose  the  statote  of  limitations  to  defeat  a  re- 
eoyery  when,  under  the  facts  which  are  known  to  eiist,  it  can  avail 
as  a  successful  defense.  In  making  Yoluntaiy  payment,  he  only 
assumes  upon  himself  the  responsibility  of  showing,  in  any 
future  contest  with  the  distributees,  that  the  debts,  though  paid 
under  no  legal  compulsion,  were  neyertheless  such  as  could 
Laye  been  legally  enforced  against  the  estate.  He  is  to  be  re- 
garded as  in  no  worse  position  then  the  creditor  was  at  the  time 
of  payment. 

It  is  next  alleged  that  the  administrator  was  allowed  the  sum 
of  one  thousand  six  hundred  and  eighty-eight  dollars,  for  ex- 
penses incurred  and  services  rendered  in  bringing  the  property 
of  the  estate,  amounting  to  about  four  thousand  dollars,  from  the 
state  of  Texas  to  Wayne  county,  prior  to  the  grant  of  letters  of 
administration  on  the  estate;  and  that  such  charge  is  not  only 
unreasonable,  but  is  wholly  unsustained  by  any  legal  principle. 
We  deem  it  unnecessary  to  make  any  comment  upon  the  evi- 
dence introduced  to  sustain  this  charge,  as  it  is  dear  that  under 
no  rule  of  law  can  it  be  sustained  against  the  estate.  While 
there  was  no  evidence  introduced  with  a  view  of  showing  the 
domicile  of  the  intestate  at  the  time  of  his  death,  yet  it  is  mani*' 
fest  from  all  the  proof  that  his  domicile  was  not  in  Wayne 
county,  but  most  probably  in  the  state  of  Texas  where  he  died. 
Administration  should  therefore  have  been  granted  in  that  state, 
by  the  proper  court,  and  the  property  administered  there,  and 
finally  distributed  or  otherwise  disposed  of  according  to  the  law 
of  the  intestate's  domicile.  The  probate  court  of  Wayne  county 
certainly  acquired  no  jurisdiction  over  the  property  until  it  was 
brought  into  that  county;  and  having  no  jurisdiction  over  the 
property,  or  power  to  grant  letters  of  administration,  until  it 
was  brought  within  the  limits  of  the  county,  the  court  could  not 
for  the  same  reason  allow  a  claim  for  services  rendered,  or  ex- 
penses incurred  on  account  of  the  property,  while  it  yras  sub- 
ject to  another  jurisdiction. 

It  may  be  true  that  in  ordinary  cases  the  probate  court  could 
and  ought  to  allow  a  claim  for  taking  care  of  property,  or  ren- 
dering essential  services  for  its  preservation,  before  letters  of  ad- 
ministration could  be  granted,  or  a  collector  could  be  appointed. 
But  whatever  the  rule  may  be  in  such  cases,  it  is  clear  that  it 
can  have  no  application  to  the  present  case.  The  probate  court 
of  Wayne  county,  if  it  acquired  any  jurisdiction  at  all  over  the 
subject-matter,  did  not  acquire  it  from  the  fact  of  the  domicile 
or  property  of  the  deceased  being  situate  in  that  county,  or 
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other  cause  mentioned  in  the  statate,  bat  from  the  act  of  the 
administrator  himself.  Until  he  brought  the  property  into 
Wayne  conntj,  there  was  nothing  to  administer  on  or  to  gi?e 
the  court  jurisdiction  in  appointing  an  administiator. 

Itr  is  not  our  intention  to  decide  anything  as  to  the  proper 
exercise  of  the  jurisdiction  of  the  probate  court  in  this  case. 
The  appellee  appears  to  have  been  appointed  on  his  own  motion^ 
and  to  haTC  made  and  returned  an  inyentory  and  undertaken 
to  account  for  the  property  through  the  action  of  the  probate 
court  He  ought  not,  therefore,  to  be  permitted  to  go  out  of 
the  record,  which  he  himself  has  caused  to  be  made,  to  show 
the  inyalidity  of  his  appointment.  The  record  not  showing  his 
appointment  void,  it  will  be  treated  as  conclusiTe,  so  far  as  he 
is  concerned,  and  estop  him  from  denying  or  controTerting  the 
jurisdiction  of  the  court. 

The  item  of  one  thousand  six  hundred  and  eighty-eight  dol- 
lars ought  to  be  disallowed.  If,  as  is  contended,  the  adminis- 
trator made  a  contract  with  the  heirs  before  his  appointment  to 
bring  the  property  from  Texas,  he  must  rely  on  his  contract  for 
compensation,  and  enforce  it  in  the  court  haying  jurisdiction  of 
such  matters.  It  is  not  a  claim  either  against  the  deceased,  or 
growing  out  of  the  administrotion  of  the  property,  and  can  not, 
therefore,  be  entertained  by  the  probate  court. 

Decree  rerersed,  and  cause  remanded. 


AUTHOBITT  or  ADMIHISTItATOa  OVER  ASSSTS  IN  ANOTHIB  JUBIBDICnOVS 

See  SmUh'i  Eh^n  ▼.  WUejf,  68  Am.  Dec  202,  note  268,  where  other  omaee  are 
collected. 

Admhostbatob  oak  kot  Rbtain  Dxbt  Dux  Him  from  the  estate  which 
he  represents,  where  snoh  debt  was  barred  by  the  statute  of  limitationB  before 
he  administered:  BaUon  y.  MurreU,  51  Am.  Dec.  707,  note  709. 

ABKnosTBAToa  SuxD  FOB  Dboxdxht's  Dkbt  must  Plead  so  as  to  pro- 
tect all  creditors:  Bee  Deofia  Y.  5mt^  48  Am.  Dec  279,  note  298. 

The  pbirgipal  case  is  explained  in  Byrd  v.  WeUa,  40  Miss.  715;  and 
is  cited  in  fToodf  ▼.  EUioU,  49  Id.  18Q,  to  the  point  that  although  an  admin- 
istrator is  not  bound  to  plead  the  statute  of  limitations  specially,  he  is  bound 
to  rely  on  it  as  a  defense,  which  he  may  do  under  the  general  issue. 


Sabah  v.  State. 

128  MnsusiPPl,  967.] 

DnrriNOV  and  Sbpabatb  Off enbbs  abe  Cbbated  bt  Statute  which  pro- 
^des  that  "if  any  slave,  free  negro,  or  mulatto  shall  prepare,  exhibit, 
or  administer  to  any  person  or  perKms  in  this  state  any  medicine  what* 
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ao&Wf  with  intcDt  to  kill  nieh  penon  or  penonfl,  he  or  she  ao  offeading 
•hall  be  judged  guilty  of  &  febmy,  and  shall  rafier  death."  Bat  there  is 
no  ol^eotion  to  the  insertion  of  sereral  distinot  fekmiea  of  the  same  degree 
in  the  same  indictment  against  the  same  ofiender. 

JoiKDKB  nr  Okk  LvDionauiT  of  Two  Fblokues  Wbioqb  do  not  Divfim 
either  in  their  ohanMster  or  in  the  punishments  attached  to  their  commis- 
sion is  not  good  ground  for  quashing  the  indictment. 

WoBM  "nr  Thd  STAn»"  Usbd  in  SrATon  of  1822,  SxcnoN  S3,  are 
intended  to  designate  the  jurisdiction  in  which  the  oflsnses  are  prohibited, 
and  not  as  descriptiTe  of  the  persons  against  whom  they  may  be  perp^ 
trated. 

Count  in  Indiotmsnt  Atxbbino  that  Pboonxb  HnsD  Mxdioins  with 
ooifee  which  had  been  prepared  for  the  use  of  the  penon  intended  to  be 
killed  does  not  ehaige  two  distinct  felonies.  The  alleged  act  of  mixing  the 
medicine  with  the  coffee  is  not  chaiged  as  an  act  of  fekmy,  but  is  merely 
stated  as  a  part  of  the  means  or  manner  in  which  the  adminlstgatlon  of 
the  medicine  was  effected. 

Wo(R]>  "ADmNnTKB,"  nr  SionoN  68  of  Act  of  1822,  doib  not  Mean  that 
the  artide  given  In  order  to  effect  the  felonions  intent  must  be  given  or 
adminlatered  under  pretense  that  it  Is  a  medidne.  The  intention  of  the 
Iqpslatnre  wss  to  punish  any  preparation,  glTlng,  or  administration  of 
any  substance  known  as  a  medicine  with  Intent  to  UlL 

It  is  Mattkb  in  DnoaxnoN  of  Ooubt  wmrMm  It  will  OoimL  PboU' 
ounoN  TO  Blmtt  upon  which  one  of  two  separate  counts  of  an  indict- 
ment charging  two  distinct  felonies  It  will  proceed  to  try  the  prisoner. 

BuLx  THAT  It  n  Suvfioibnt  to  Dhbcbibi  OmNSB  nr  Wokds  of  Statutb 
spplies  only  in  cases  where  there  is  a  sufficient  description  of  the  offense 
intended  to  be  created  by  the  legislaturs. 

iNDIOnUDMTB    UPON    HlOHLT    PNNAL   STATUm   MUST   SXATB  AlL   CiBCUIS- 

8TAN0B8  which  Constitute  the  definitiop  of  the  oflSanse  In  the  act,  so  as 
bring  the  defendsnt  precisely  within  it. 
iNDHonoNT  n  Intaud  unlms  It  Ck>NTAiN8  Aynbiont  of  Malicious 
Intent,  wherever  such  intent  is  an  MsmiHil  ingrsdisnt  in  the  constitu- 
tion of  an  oflinse  created  by  statute,  although  it  Is  not  so  made  by  the 
express  words  of  the  act. 

WOBIMI  **  WITH  InTINT  TO  KlIX''  ABB  00N8!imUBl>  TO  MBAN  *'with  intOttt  tO 

commit  muxder.** 

EBBOBfrom  thedxcmtooiirLQf  Wanenoooidy.  Ihegpuiioii 
•faitoB  the  case. 

O.  L.  Buok,  for  the  appellanL 

D.  0.  Olenn,  aUamey  pen^roZ.  for  fhe  state. 

By  Court,  SifziB>  0.  J.  The  prifloner  was  ooniMed  in  the 
eironit  oonrt  of  Warren  coontj,  under  the  proyisionBof  the  fifty-^ 
ihiid  section  of  the  statute  of  1822:  Hutch.  Dig.  621.  The 
indictment  contains  two  counts:  the  first  count  charges  the  will- 
ful, malicious,  unlawful,  and  felonious  preparation  of  a  certain 
medicine,  namely,  arsenic,  alleging  the  said  arsenic  to  be  a  deadly 

Am.  Dbc.  Toi..  lxi-m 
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poison,  and  that  the  prisoner  well  knew  tliat  funenio  was  sneh 
deadly  poison,  **  with  intent  then  and  there  to  kill ''  the  persons 
named  in  the  indictment, ''  contrary  to  the  form  of  the  statate," 
etc. ;  the  second  count  charges  the  "  willful,  malicious,  unlawful, 
and  felonious"  administration  to  certain  persons  named  in  the 
indictment  of  ''  a  certain  medicine  commonly  called  arsenio,  flie 
said  arsenic  being  then  and  there  a  deadly  poison,  by  then  and 
there  mixing  and  mingling  the  said  arsenic  in  certain  ooflEee 
which  had  been  prepared  for  the  use  of  the  said  '*  persons, "  with 
the  intent  then  and  there  that  the  said  coffee  should  be  ad- 
ministered to  them  for  their  drinking  the  same,  and  the  said 
coffee  with  which  the  said  arsenic  was  so  mixed  and  mingled  as 
aforesaid,  afterward,  namely,  etc.,  in  the  county  aforesaid,  was 
delivered  to  the  said"  persons,  "then  and  there  to  be  drank; 
and  said  persons,  not  faiowing  said  arsenic  to  have  been  mixed 
and  mingled  with  said  coffee,  did  afterwards,  namely,  etc., 
in  the  county  aforesaid,  take,  drink,  and  swallow,  etc.,  a  large 
quantily  of  said  arsenic,  so  mixed  and  mingled  with  said  coffiae" 
by  the  prisoner,  "with  the  intent  then  and  there  to  kill  the 
said"  persons,  "  contrary  to  the  form  of  the  statute,"  eto. 

In  the  court  below,  before  trial,  a  motion  was  made  to  quash 
the  indictment,  and  after  verdict,  the  prisoner's  counsel  moved 
in  arrest  of  judgment.  There  was  also  a  motion  made  for  a  new 
trial,  which  was  overruled.  Hence  the  cause  is  brought  before 
us  by  writ  of  error.  The  grounds  relied  on  in  support  of  these 
motions  are  now  urged  as  reasons  for  reversing  the  judg- 
ment. 

1.  It  is  insisted  that  the  indictment  should  have  been  quashed, 
because  theprisoner  was  charged  with  two  dietinot,  separate,  and 
independent  felonies.  ^  The  statute  under  which  the  oonvietion 
was  had  provides  that  "if  any  slave,  free  n^gro,  or  mulatto  shall 
prepare,  exhibit,  or  administer  to  any  person  or  persons  in  this 
state  any  medicine  whatsoever,  with  intent  to  kill  such  person  or 
persons,  he  or  she  so  offending  shall  be  judged  guilly  of  a  felcmy, 
and  shall  suffer  death."  It  is  manifest  that  distinct  and  separate 
offenses  have  been  created  by  this  act.  To  prepare  any  medi- 
cine, with  intent  to  kill  any  person,  is  a  separate  and  distinct 
offense  from  the  crime  of  administering  such  medicine  for  a  like 
purpose.  This  is  dear,  for  the  evidence  which  would  sustain  an 
indictment  for  the  preparation  by  a  slave,  free  n^gro,  or  mulatto, 
of  medicine  with  the  intent  to  murder  any  person,  would  not  be 
sufficient  to  convict  where  the  party  is  charged  with  the  admin- 
istration of  any  medicine  for  the  same  purpose.    It  must  there- 
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lore  be  oonoeded  that  tbe  indiotxnent  eharges  the  prisoner  with 
two  distinot  feloniee. 

But  does  it  follow,  henoe,  that  the  lefoflal  of  the  oonrfc  to  quash 
the  iiidiotment  is  groimd  for  zeversiiig  the  jodgmentt  The  rule 
is  well  settled  that,  in  point  of  law,  there  is  no  objeotion  to  the 
insertion  of  several  distinot  felonies  of  the  same  degree  in  the 
same  indietment  against  the  same  ofEender:  1  Oh.  Orhn.  L.  268; 
Kane  t.  People,  8  Wend.  208;  People  y.  Bynden,  12  Id.  425; 
TPm^t.  Oote,  14  Smed.  &  M.  120.  But  while  this  is  the  acknowl- 
edged doctrine  both  in  this  ooontiy  and  England,  it  is  held  in 
the  ooorts  of  the  latter  coontiy  to  be  irxegnlar ,  in  cases  of  felony, 
to  charge  upon  the  prisoner  more  than  one  distinot  oflense  at 
one  time  in  the  same  indictmenL  And  if  the  joinder  of  more 
than  one  distinct  felony  in  the  same  indictment  be  objected  to 
before  plea,  the  court  will  qnash  the  indictment^  lest  it  shonld 
embarrass  the  prisoner  in  his  defense,  or  prejudice  him  in  his 
challenge  to  the  jury.  But  this  appears  not  to  be  regarded  asa 
right,  strictly  speaking,  of  the  accused,  but  as  a  matter  submitted 
to  the  discretion  of  the  court,  which  it  might  exercise  as  a 
measure  of  prudence  for  the  safety  of  the  accused:  1  Oh.  Orim. 
L.  258;  Beg  t.  Grange,  84  Eng.  Com.  L.  841.  In  the  case  hurt 
cited,  which  was  an  indictment  under  the  statute  of  7  Wm. 
IV.  and  1  Yictoria,  the  offoncoo  of  stabbing  and  cutting  with 
intent  to  murder,  with  intent  to  maim,  and  with  intent  to  do 
grievous  bodily  harm,  were  all  included  in  the  same  indictment; 
and  notwithstanding  the  judgment  is  by  the  statute  different, 
being  for  the  offenses  charged  in  the  first  count  capital,  and  for 
the  others  tiansportation,  the  court  even  refused  to  compel  the 
prosecutor  to  elect  on  which  count  he  would  proceed. 

The  courts  in  many  dl  the  states  of  this  confederacy  have 
gone  a  step  further,  and  hold  that  distinct  felonies  of  the  same 
character,  though  differing  in  the  degree  of  punishments  attached 
hj  law  to  their  perpetration,  may  be  charged  in  the  same  indict- 
ment against  the  same  person:  Whark  Orim.  L.  149.  In  the 
case  at  bar  the  felonies  charged  in  the  indictment  differ  neither 
in  character  nor  in  the  punishments  attached  to  their  commis- 
sion. Thqrmanifestly  refer  to  the  same  transaction,  and  depend 
necessarily  to  some  extent  on  the  same  evidence.  I  am  therefore 
of  opinion  that  the  joinder  of  the  two  felonies  charged  in  the 
indictment  was  not  good  ground  for  quashing  iL 

2.  It  is  contended  that  the  indictment  should  have  been 
quashed,  because  there  is  no  averment  in  either  of  the  counts 
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that  the  penoxiB  for  whom  the  medicme  was  prepared  and  to 
whom  it  was  adminiatered  were  ''persons  in  this  state/' 

In  mj  opinion,  this  exception  is  based  upon  a  misoonstmction 
of  the  statate.  That  constmotion  assumes  that  it  was  the  in- 
tention  of  the  legislature,  by  the  words  "  in  this  state/'  to  desig- 
nate the  persons  for  whom  or  to  whom  to  prepare  or  administer 
medicine  with  intent  to  kill  the  statute  declared  to  be  a  felony. 
That  is,  that  the  medicine  must  be  prepared  for  or  administeied 
to  a  person  within  the  state  at  the  time  of  the  alleged  ofGanse. 
•  Hence,  that  these  words  constitute  an  essential  part  of  the 
description  of  the  offenses  created  bj  the  act. 

It  can  not  be  imagined  that  the  legislature  deemed  it  neoes- 
saxy  to  declare  that  it  was  their  intention  to  confine  the  opera- 
tion of  the  law  to  acts  performed  within  her  juiisdiciion;  as  it 
will  certainly  not  be  contended  that  it  was  not  known  to  it  that 
the  statutes  of  this  state  could  not  extend  to  offenses  committed 
without  her  jurisdiction.  A  medicine  or  a  poison  might  be 
prepared  for  a  person  not  at  the  time  of  the  preparation  within 
the  state;  but  neither  could  it  be  administered  to  any  one  in 
such  a  way  as  to  violate  any  law  of  the  state,  unless  the  person 
who  might  be  the  subject  of  the  felony  were^  at  the  time  of  the 
administration  of  the  medicine  or  poison,  within  the  jurisdiction 
of  the  state.  If,  therefore,  the  words  "  in  this  state,''  employed 
in  the  statute,  are  understood  as  characteririhg  the  persons 
against  whom  the  offense  must  be  committed,  thqr  are  uselees 
and  unmeaning.  But  if  these  words  are  held  to  refer,  not  to 
the  persons  against  whom  the  offense  may  be  committed,  but  to 
the  felonious  act  itself,  they  are  intelligible  and  proper,  and 
the  intention  of  the  legislature  becomes  manifest.  It  appears 
to  me  too  eyident  to  admit  of  question  that,  by  the  proper  and 
legal  construction  of  the  statute,  these  words  were  intended  to 
designate  the  jurisdiction  in  which  the  offenses  axe  prohibited, 
and  not  as  descriptive  of  the  persons  against  whom  they  might 
be  perpetrated.  Upon  this  interpretation  of  the  act,  the  counts 
in  the  indictment,  in  reference  to  this  exception,  are  unobjection- 
able. 

8.  It  is  insisted  that  the  second  count  in  the  indictment 
charges  the  prisoner  with  two  distinct  felonies;  and  for  that 
reason,  the  court  below  erred  in  overruling  the  motion  to  quash. 
This  objection  is  untenable.  In  the  count  under  consideration 
it  is  averred  that  the  prisoner  mixed  and  mingled  the  medicine 
with  coffee  which  had  been  prepared  for  the  use  of  the  persona 
Intended  to  be  killed;  but  the  alleged  act  of  mixing  the  medidne 
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with  tbe  ooflhe  is  not  ohaiged  as  an  act  of  felony.  It  is  stated 
as  a  part  of  the  means  or  manner  in  which  the  administration 
of  the  medicine  was  eflTected.  Tlus  was  not  only  proper,  but 
essential,  in  order  to  show  that  the  alleged  act  of  administering 
the  medicine  came  within  the  meaning  of  the  statate. 

4.  It  is  contended  that  a  new  trial  should  be  awarded  upon 
the  ground  that  the  proof  did  not  show  that "  the  poison  or 
medicine  was  administered  under  pretense  that  it  was  a  med- 
icine." The  statute  affords  no  pretense  for  this  exception. 
It  declares  that  **  if  any  slave,  free  negro,  or  mulatto  shall  pre* 
pare,  or  administer  to  any  person  or  persons^  any  medicine 
whaterer,  with  intent  to  kill,"  etc.  According  to  the  evidence, 
arsenic  was  administered,  which  is  not  only  a  medicine,  but  a 
poison.  And  such  is  the  case  with  many  articles  used  as  medi- 
cines, depending  upon  the  quantity  in  which  thqr  are  given. 
The  word  **  administer,"  as  used  in  the  statute,  does  not  mean 
that  the  article  given,  in  order  to  effect  the  felonious  intent, 
must  be  given  or  administered  under  pretense  that  it  is  a  medi- 
cine. The  manifest  intention  of  the  legislature  was  to  punish 
any  preparation,  giving,  or  administration  of  any  substance 
known  as  a  medicine  with  intent  to  kill. 

6.  It  is  insisted  that  the  court  below  ened  in  refusing  to 
compel  the  prosecution,  upon  the  application  of  the  prisoner's 
counsel,  to  elect  upon  which  count  of  the  indictment  he  would 
proceed.  We  have  seen  that  il  was  no  objection  to  the  indict- 
ment that  it  charged  the  prisoner  with  two  distinct  felonies  in 
separate  counts;  although  it  rests  with  the  court  as  a  matter  of 
prudence  and  discretion  to  order  the  indictment  to  be  quashed 
for  that  reason,  when  the  objection  is  made  before  plea.  The 
same  answer  may  be  given  to  this  objection;  it  was  a  matter  of 
discretion  with  the  circuit  court,  and  is  therefore  no  ground 
upon  which  the  judgment  should  be  reversed:  Bex  v.  Strange, 
84  Eng.  Com.  L.  841;  People  v.  Rynders,  12  Wend.  426;  Cme 
V.  Hope,  22  Pick.  1. 

6.  It  is  contended  that  the  court  below  ened  in  overruling  the 
motion  in  arrest  of  judgment.  Neither  count  of  the  indictment 
charges  the  alleged  felony  to  have  been  committed  with  malice 
aforethought.  This,  it  is  insisted,  is  a  &tal  defect.  The  words 
used  in  the  statute  are,  "with  intent  to  loll."  In  Bradley 
V.  State,  10  Smed.  k  M.  618,  it  was  held  that  an  indict- 
ment for  an  assault  with  intent  to  kill  means  an  indictment 
for  an  assault  to  commit  murder,  according  to  the  understand- 
ing of  this  court;  therefore  the  words  above  quoted  from  the 
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statute  meaxiy ' '  irith  intent  to  commit  murder."    Henoe  the  gist 
of  the  offense  charged  in  the  indictment  is  willful  malice. 

It  is  unquestionably  true,  as  a  general  rule,  that  in  an  indict- 
ment for  an  offense  created  bj  statute  it  is  sufficient  to  desenbe 
the  offense  in  the  words  of  the  statute.  But  it  is  manifest  thai 
this  rule  can  only  apply  in  oases  in  which  there  is  a  suffideni 
description  of  the  offense  intended  to  be  created  by  the  legisla* 
tnre.  It  is  a  mistake,  says  Justice  Earl,  Bleaae  y.  State,  1  McMulL 
479,  to  suppose  that  it  is  always  sufficient  to  allege  the  offense  in 
the  mere  words  of  the  statute;  for  while  it  consists  of  seversl 
acts,  they  shotild  be  averred  with  the  same  particularity  as  ai 
oonmion  law.  The  rule  adopted  in  this  court  is  that  indict- 
ments, especially  upon  highly  penal  statutes,  must  state  all  the- 
droumstances  which  constitute  the  definition  of  the  offense  in 
the  act,  so  as  to  bring  the  defendant  precisely  within  it:  Anihom^ 
Y.  State,  18  Smed.  &  M.  262. 

It  follows  necessarily  from  this  doctrine,  in  aU  cases  of  felony 
in  which  malice  is  the  gist  of  tiie  offense,  that  the  malice  must 
be  averred  in  the  indictment;  otherwise  it  will  be  defeotiTe,  and 
the  judgment  arrested  on  motion.  We  believe  there  is  not  a 
recognised  exception  to  this  rule,  either  in  England  or  this  coun- 
try;  and  this  is  the  case  whether  the  offense  exist  at  common  law 
or  be  one  of  statutoiy  creation.  Thus,  in  murder,  where  the- 
death  has  been  caused  by  the  administration  of  poison,  or  by  any 
other  means,  however  indicative  of  a  malicious  intent,  it  is  essen- 
tial to  charge  the  act  to  have  been  done  with  malice  aforethought; 
and  no  other  words  will  suffice.  So  in  an  indictment  under  the- 
statute  of  9  Geo.  I.,  which  made  it  felony  for  any  person  to 
bum  any  dwelling-house,  outhouse,  bam,  stable,  etc.,  it  was 
held  necessary  that  there  should  be  an  avemient  of  willful 
malice,  although  the  statute  did  not  contain  the  words  "willful 
and  malicious;''  for  the  reason  that  malice  was  of  the  essence  of 
the  offense:  2  East  P.  0. 1088. 

The  statutes  of  7  Wm.  lY.  and  7  Yictoiia  provide  that  who- 
ever shall  administer,  or  cause  to  be  administered,  any  poison  or 
other  destructive  thing,  "  with  intent  to  commit  murder,*'  shall 
be  guilty  of  a  capital  felony.  The  only  material  difEarenoe  be- 
tween this  statute  and  the  one  under  consideration  consists  in 
the  use  of  the  words  "with  intent  to  commit  murder," instead 
of  the  words  "  with  intent  to  kill,"  employed  in  the  latter.  But 
according  to  the  construction  of  this  court,  the  words  '*  with 
intent  to  kill"  mean  ''with  intent  to  commit  murder."  The 
precedents  of  indictments  under  the  English  statutes  all  show 
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tbat  it  was  deemed  enpontiftl  to  charge  ttie  offenae  to  haTe  been 
oommitied  witii  malice  aforethought.  And  we  appiehend  that 
it  is  not  to  be  donbied  that  an  indictment  framed  under  those 
statatee  would  be  held  in  an  English  court  to  be  &tallj  de- 
fective without  such  an  ayerment. 

The  statute,  chapter  64,  section  33,  Hutch.  Dig.  960,  declares 
it  to  be  an  offense  punishable  bj  imprisonment  in  the  peniten- 
tiary for  any  person  to  shoot  at  another,  **witii  intent  to  Idll 
such  other  person;"  and  the  statute  of  1822,  chapter  37,  section 
65,  Hutch.  Dig.  621,  makes  it  a  capital  offense  for  any  slave  *'  to 
bum  any  dwelling-house,  store,  cotton-house,  gin  or  outhouse, 
bam  or  stable."  But  in  neither  of  the  offenses  created  by  these 
statutes  is  willful  malice  made  an  ingredient  by  express  words. 
It  will  not,  however,  be  denied  that  malice  is  the  very  gist  of  each 
of  these  offenses.  For  it  is  not  to  be  doubted  that  the  legislature 
did  not  intend  to  punish  a  person  for  shooting  at  another  in  just 
self-defense,  although  such  person  intended  to  kill  the  assailant; 
or  to  punish  a  slave  for  setting  fire  to  and  burning  his  master's 
stable  or  outhouse  at  his  masier^s  command.  Tbeae  statutes 
furnish  examples  which  show  conclusively  that  wherever  a  mali« 
cious  intent  is  an  essential  ingredient  in  the  constitution  of  an 
ofEBoose  created  by  statute,  although  it  is  not  so  made  by  the  ex- 
press words  of  the  act,  the  indictment  will  be  invalid  unless  it 
contain  an  avement  of  the  malicious  intent.  For  if  indictments 
framed  under  these  statutes  would  be  valid  because  they  con- 
tain a  descripton  of  the  offense  in  tiie  language  of  tiie  stetnte, 
the  consequence  would  be  that  the  jury  would  be  compelled  to 
convict  and  the  court  to  pronounce  judgment,  however  innocent 
the  accused  might  be  of  any  intent  or  act  hdd  criminal  by  the 
law. 

We  are  unable  to  peroeive  a  distinction,  in  reference  to  the 
question  under  consideration,  between  the  statute  under^hich 
ttie  prisoner  is  charged  and  the  statute  above  referred  to.  For 
in  neither  is  malice  by  express  words  made  an  ingredient  in  the 
offenses  therein  defined.  Hence,  if  it  be  necessary,  in  order  to 
warrant  the  conviction  of  a  slave  for  setting  fire  to  and  burning 
a  stable,  to  charge  the  act  to  have  been  done  with  malice,  it 
must,  upon  principle,  be  equally  essential  to  charge  the  adminis- 
tration of  poison,  with  intent  to  kill,  to  have  been  done  with 
malice  aforethought,  before  the  accused  can  be  legaUy  convicted 
of  a  capital  offense. 

The  indictment  in  the  case  of  ArUhony  v.  8kUey  supra,  was 
iiamed  under  the  statute  of  1822«  chapter  64,  section  36,  Hutdu 
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Dig.  621,  as  amended  by  the  act  of  1826:  Id.  632,  art.  8,  see.  1. 
By  the  original  act  it  was  made  a  capital  felony  for  any  slaTc  to 
commit  an  assault  and  hatteiy  upon  any  white  person,  *'  with  in* 
tent  to  kill."  The  amendatory  act  provides  that  the  foregoing 
act, ''  when  the  killing  does  not  actually  occur,  shall  be  so  con- 
strued as  to  render  the  proof  of  malice  aforethought  expressly 
necessary  to  subject  the  person  or  persons  therein  named  tc 
capital  punishment.''  The  indictment  charged  the  offense  to 
have  been  committed  '*  feloniously,  willfully,  and  of  his  malice 
afprethought."  The  jury,  upon  the  evidence  submitted  to  them, 
found  the  accused  guilty,  and  that  the  act  was  committed  with 
express  malice,  and  sentence  of  death  was  pronounced.  Upon 
the  removal  of  the  cause  into  this  court,  the  judgment  was 
reversed,  upon  the  ground  of  the  insufficiency  of  the  indictment 
to  authorize  the  punishment  of,  death.  The  court  say  the  in- 
dictment contains  no  averment  of  that  species  of  malice  (that  is, 
express)  which  alone  authorizes  capital  punishment.  This  is  a 
direct  decision  upon  the  question  under  consideration.  Accord- 
ing to  these  views,  both  counts  in  the  indictment  were  defective. 
The  court,  therefore,  erred  in  overruling  the  motion  in  arrest  of 
judgment. 

Let  the  judgment  be  reversed,  and  the  priHonar  remanded  to 
be  proceeded  against  in  the  court  below. 

Haxdt,  J.,  dissented. 


Whibi  SxvsBJkL  DnmroT  Owsmhsb  or  8amb  N^atobb  abb  JoniBD  ia 
the  same  indiotment,  it  retis  in  the  diloretioa  of  tliA  ooart  to  My  whether  the 
proieoator  miut  elect  on  which  count  he  will  prooeed:  State  y.  Jadtmm,  69 
Am.  Dec  281,  note  284,  where  other  casee  are  collected;  and  aee  note  to  Ben 
V.  Stale,  58  Id.  2S8,  where  thie  aahject  ia  diaonaaed  at  length;  Teal  y.  Siate^ 
63  Min.  458,  citing  the  principal  caae. 

iNDionuEVT  nxjvr  Alligx  Evxbt  Matxbial  Fact  going  to  oonatitnte 
the  ofEenae  charged,  with  predaion  and  certainty:  State  y.  Thuntin,  58  Am. 
Dee.  605,  note  696,  where  other  caaea  are  collected.  It  ia  generally  neceanary 
In  an  indictment  to  deacribe  the  offenae  in  the  anhetantial  language  of  the 
atatnte:  /?Uey  v.  State^  43  Mini.  405,  citing  the  principal  caae. 

Indioxmxnt  Ghaboimo  Offbksx  15  Lakouaox  ov  Statdtb  Cbbatzvo  It, 
or  Bo  plainly  that  the  jury  can  clearly  understand  it,  ia  enfficient:  Cock  y. 
State,  56  Am.  Dec  410,  note  418,  where  other  caaea  are  collected.  But  it  ia 
not  sufficient  to  charge  a  statutory  offenae  in  the  words  of  the  statute,  whsD 
in  the  language  of  the  statute  there  are  no  sufficient  words  to  deflne  aajr 
iffenset  Harrington  y.  £^aie,  54  Misa.  4e4|  oiting  the  prindpal 
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taomu  OB  AcKvowLXDOJiXNT  m  not  SuFncmrr,  under  tii*  IfibriMlppi 
*ot  of  1844^  to  preyent  the  nrnning  of  the  statote  of  1iniit>ti<Tiw»  onleM 
it  is  made  in  writiog,  or  od  pretoDtation  of  the  claim  raed  on. 

Promiu  or  Acknovlidombnt  of  Omc  or  Sxysbal  Makxbs  of  a  promia* 
•ory  note  does  not  charge  the  co-makers. 

fiTATUTB  or  LoiiTATiOKS  PBBTAiN  TO  Remkdt,  and  not  to  the  essenoe 
of  the  contract;  and  the  legisUtore  has  power  to  regolate  the  remedy 
and  modes  of  proceeding  in  relation  to  past  as  well  as  fntnre  contracts, 
provided  it  does  not  take  away  all  remedy  upon  the  contract,  or  impose 
Qfon  its  enforoement  new  hardens  aud  restrictions  which  materially  im* 
pair  the  Talne  and  benefit  of  the  contract. 

Ksw  pBomsr,  Mabb  bdo&b  Notb  is  Barbed  bt  Statutb  or  Loota* 
TioBs,  does  not  create  a  new  and  substantive  contract,  hot  is  merely 
evidence  of  an  existing  liability. 

MuBianrpi  Act  or  ISM  Afpubs  to  All  Gaubbb  or  Action  existing  at 
the  time  of  its  passage,  except  in  cases  where  its  application  wonld  de- 
prive the  party  of  all  remedy,  by  shortening  the  period  of  limitation  so 
as  to  cot  off  aU  right  of  action,  or  by  destroying  the  validity  of  the  evi- 
dence upon  which  tiio  eataiUiahnieBt  oC  his  dmnand  depwitla 

Ebbob  from  tiie  dromt  oonrt  of  Olaibonie  ooanty.  The 
opinion  states  ttieoase. 

John  B.  Cotanan^  for  the  appellaots. 

W.  8.  WOmm,  for  the  c jypellee. 

By  OoQxiy  Haxdt,  J.  On  the  thirtieih  daj  of  SeptomlMr^ 
1846y  the  defendant  in  error  brought  this  action  in  the  oirooit 
court  of  Olaibome  comity  against  Andrew  B.  Logan,  William 
Brisooe,  and  Parmenas  Briscoe,  upon  three  joint  and  several 
promissory  notes  ezecated  l^  them;  the  first  of  which  had  be- 
come due  on  February  7-10,  1889,  the  second  on  February 
7-10, 1889,  and  the  third  on  February  7-10, 1840.  The  defense 
was  founded  on  the  statute  of  limitations  of  six  years.  On  the 
trial,  at  April  term,  1868,  the  plaintiff  read  in  evidence  the  notes 
sued  on,  and  introduced  as  a  witness  John  Murdoch,  who  teeti* 
fied  that  a  few  days  or  weeks  after  the  first  of  February,  1812,  he 
furnished  the  defendant  Logan  with  a  statement  of  the  amount 
due  on  the  notes,  which  he  admitted  to  be  just;  that  afterwards, 
in  the  winter  of  1812  and  1848,  witness  applied  to  Logan  for 
the  balance  due  on  the  notes,  and  Logan  promised  to  pay  it  in 
about  two  weeks  from  that  time,  and  admitted  a  balance  to  be 
due.  The  defendants  objected  to  this  evidence:  1.  Because  the 
admissions  and  promises  of  Logan  were  not  evidence  against 
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the  other  makers  of  the  notes;  and  2.  Becanse  the  alleged 
promises  and  admissions  were  not  made  upon  presentation  of 
the  notes  to  Logan  at  the  time;  which  objection  was  overruled 
and  the  evidence  permitted  to  go  to  the  jury,  and  the  defendants 
excepted.  Logan  died  pending  the  soit,  and  it  abated  as  to 
him.  At  the  instance  of  the  phuntiif,  the  court  gave  the  follow- 
ing instmction  to  the  jury:  **  li  the  jury  believe  from  the  evi- 
dence that  within  six  years  before  the  institution  of  this  snit^ 
Logan,  one  of  the  makers  of  the  notes,  made  payment  thereon 
to  John  Murdock,  as  agent  of  the  plaintiff,  and  admitted  that  a 
balance  was  due  apon  the  notes,  which  he  promised  to  pay,  soch 
promise  is  sufficient  to  take  the  case  out  of  the  statute  of  limita- 
tions as  to  the  defendants''  (William  and  Parmenas  Briscoe). 
And  the  following  instruction  asked  by  the  defendants  was 
refused:  **  That  unless  the  jury  believe  from  the  evidenoe  that 
the  notes  sued  on  were  presented  to  Logan  at  the  times  testified 
to  by  Mr.  Murdock,  then  Logan's  admissions,  made  at  said 
times,  are  not  sufficient  to  take  the  case  out  of  the  statute  of 
limitations." 

The  verdict  and  judgment  being  for  the  plaintiff,  the  defend- 
ants have  prosecuted  this  writ  of  error.  The  points  made  in 
the  court  below  present  the  question  here,  whether  the  promise* 
and  acknowledgments  made  by  Logan  are  sufficient  to  charge 
the  co-makers  of  the  notes:  1.  In  reference  to  the  necessity  of 
presentation  at  the  time  of  the  promise;  and  2.  In  reference  to 
the  binding  force  of  the  promise  of  Logan  upon  his  co-makeis 
of  the  note.  Both  of  these  points  were  presented  in  the  case 
of  Fbuie  V.  Bacon,  24  Miss.  156;  and  it  was  there  held:  1.  That 
under  the  provisions  of  section  16  of  the  act  of  1844  a  prom- 
ise or  acknowledgment  was  not  sufficient  to  prevent  the  run- 
ning of  the  statute,  unless  made  in  writing  or  on  presentation 
of  the  claim  sued  on;  and  2.  That  the  promise  or  acknowledg- 
ment of  one  of  several  makers  would  not  charge  the  co-makers. 
That  case  is  conclusive  both  against  the  admissibility  and  suffi- 
ciency of  the  evidence  in  this  case.  But  it  may  not  be  improper 
to  consider  some  objections  that  are  presented  to  the  soundness 
of  this  view  of  the  subject,  under  the  &cts  of  this  case. 

1.  It  is  said  that  as  the  new  promise  in  this  case  was  made 
before  the  passage  of  the  act  of  1844,  that  act  can  not  be  inter- 
preted to  have  a  retrospective  effect,  and  apply  to  defeat  rights 
which  were  vested  before  its  enactment.  It  is  too  well  settled 
to  admit  of  question  at  the  present  day,  that  statutes  of  limita- 
tion pertain  to  the  remedy,  and  not  to  the  essence  of  the  eon* 
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tiaot;  and  tluii  it  is  within  the  power  of  fhe  state  kgiflktares  ta 
legnlate  the  remedy  of  modes  of  prooeeding  m  relation  to  past 
as  well  as  future  eontraots.  This  power  is  subjeet  only  to  the 
restriction  that  it  can  not  be  exercised  so  as  to  take  away  all 
remedy  upon  the  contract,  or  to  impose  upon  its  enforcement 
new  bnrdens  and  restrictions  which  materially  impair  the  Taln» 
and  benefit  of  the  contract:  Bronton  t.  Kinme,  1  How.  816; 
MjCrachm  y.  Bayward^  2  Id.  612.  And  accordingly  it  has  been 
held  to  be  within  the  undoubted  competency  of  the  state  legis- 
latures to  shorten  the  periods  of  limitation  of  actions,  to  change 
CTisting  rules  of  eridenoe,  and  to  prescribe  new  rules  of  evidence 
and  judicial  procedure,  aU  to  affect  both  past  and  future  rights 
of  action:  8hir^  ▼.  OrowmnahiM,  4  Wheat.  122;  Jackmm  ▼. 
LamfMre^  8  Pet.  200;  Bronnn  t.  KtMie,  supra.  Such  acts  are 
held  to  be  invalid  when  they  deprive  the  party  of  aU  remedy, 
by  changing  the  period  of  limitation,  or  destroying  the  validitj 
of  the  proof  on  which  his  claim  rested,  and  rendering  it  impossi- 
ble to  estaUish  his  right. 

In  England,  it  has  been  held  that  the  statute  of  limitations^ 
known  as  Lord  Tenterden's  act,  which  contains  provisions  anal- 
agous  to  the  statute  under  consideration,  applies  to  a  parol 
acknowledgment  made  before  the  passage  of  the  act:  Ibwler  v. 
Chatterfm,6Bing.  268;  8. 0.,  19  Eng.  Com.  L.  76;A7iaeaY.  AnseU, 
8  Car.  &  P.  666;  S.  0.,  U  Eng.  Com.  L.  461.  And  it  has  also 
been  held  that  the  statute  did  not  make  any  alteration  in  the  legal 
construction  to  be  put  upon  acknowlegments  or  promises  made^ 
by  defendants,  but  merely  required  a  different  mode  of  proof, 
substituting  the  certain  evidence  of  a  writing  signed  by  tho 
party  chargeable,  instead  of  the  insecure  and  precarious  testi- 
mony to  be  derived  from  the  memoiy  of  witnesses:  Haydon  v. 
Waiiama,  7  Bing.  163;  S.  C,  20  Eng.  Com.  L.  86.  Applying 
these  principles  to  the  facts  of  this  case,  it  appears  that  two  of 
the  notes  sued  upon  were  not  barred  until  February,  1846,  and 
the  third  was  not  barred  until  February,  1846,  so  that  without  the 
right  of  action  being  interfered  with  by  the  act  of  1844,  the 
plaintiff  had  nearly  twelve  months  as  to  two  of  the  notes,  and 
nearly  two  years  as  to  the  third,  to  bring  suit.  He  had,  therefore, 
ample  time  to  bring  his  suit,  as  his  right  of  action  stood  upon 
his  notes,  before  they  could  come  under  the  operation  of  the^ 
act  of  1844,  and  it  can  not  be  said  that  he  was  deprived  of  all 
remedy  by  the  provisions  of  that  act. 

It  can  not  be  said  that  the  new  promise  constituted  a  new 
and  valid  contract  which  was  available  to  the  plaintiff  under  tha* 
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law  as  it  then  stood,  and  that  the  act  of  1841  impaired  the  ob- 
ligation of  that  eontraot.  For  in  the  first  plaoe  it  is  settled 
that,  as  the  law  was  understood  to  be  prior  to  that  act,  the  new 
promise,  being  xbade  before  the  notes  were  barred  by  the  statute 
then  existing,  did  not  create  a  new  and  substantiTe  contract,  but 
was  evidence  merely  of  an  existing  liability:  Parham  y.  Baynal^ 
2  Bing.  806;  S.  C,  9  Eng.  Com.  L.  413 j  BeU  v.  MorriKm,  1  Pet. 
860;  llsley  t.  JeweH,  8  Met.  444.  And  the  action  should  be  brought 
on  the  original  contract:  Leaper  v.  Ibtton,  16  East,  420;  J^an 
y.  EUe,  12  Moo.  803;  S.  C. ,  22  Eng.  Com.  L.  461.  Secondly,  it 
was  competent,  under  the  rules  above  stated,  for  the  legislature 
to  introduce  a  new  rule  of  evidence,  affecting  contracts  then  ex- 
isting, provided  it  did  not  debar  th6  plaintiff  of  aU  ren^edy  upon 
his  contract;  and  it  is  above  shown  that  he  had  ample  time  to 
pursue  his  remedy  before  the  notes  were  affected  by  the  new 
rule  of  evidence  estabUshed  by  the  act  of  1844* 

But  it  may  be  uxged  iiiat,  as  the  new  promise  in  this  case  was 
made  before  the  notes  were  barred  by  the  statute,  it  was  not  a 
promise  to  revive  a  cause  of  action  already  baned,  but  to  con- 
tinue and  give  new  vigor  to  one  then  in  force,  and  therefore  is 
not  within  the  statute.  The  language  of  the  statute  is:  ''No 
promise  or  acknowledgment,  either  express  or  implied,  shall 
operate  to  revive  at  law  any  action  or  cause  of  action  from  the 
bar  and  limitations  contained  in  the  provisions  of  this  act,  unless 
such  promise  or  acknowledgment  be  in  writing  and  signed  by 
the  party  to  be  charged  thereby;  provided,  however,  that  the 
promise  or  acknowledgment,  to  save  the  bar,  may  be  made  with« 
out  writing,  if  it  be  proved  that  the  veiy  claim  sued  on  was  pre- 
sented and  acknowledged  to  be  due  and  unpaid:"'  Hutch.  Code, 
882,  sec  16.  It  is  manifest  iliat  the  language  here  employed  is 
not  very  precise  or  even  accurate.  The  term ' '  revive,"  in  its  strict 
import,  would  apply  to  demands  already  baned.  But  the  lan- 
guage, **  no  promise  shall  operate  to  revive  any  action  from  the 
bar  and  limitations,''  etc.,  is  too  loose  to  justify  the  application 
of  critical  rules  in  interpreting  it.  The  last  clause  of  the  same 
section  provides  that ' '  the  promise  or  acknowledgment  to  save  the 
bar,"  etc. ,  '*  may  be  made  without  writing,"  etc. ,  which  language 
could  properly  apply  only  to  claims  not  already  barred.  Yet  it 
has  reference  to  the  same  character  of  demands  embraced  in  the 
previous  part  of  the  section.  In  view  of  the  entire  section,  we 
think  it  was  the  manifest  intention  of  the  legislature  to  establish 
a  new  rule  of  evidence,  whether  to  revive  a  cause  of  action  al« 
ready  barred  or  to  continue  one  not  barred. 
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2.  It  is  insisted  that  the  new  piomise  was  sufficient  to  take 
the  case  ont  of  the  statute,  because  the  act  of  1844  extended 
only  to  "  the  bar  and  limitations  contained  in  the  proTisions  of 
that  act,"  and  the  new  piomise  was  relied  upon  to  remove  the 
bar  created  bj  the  act  of  1822.  The  period  of  limitation  as  to 
actions  on  promissoiy  notes  is  the  same  in  both  acts.  It  was 
doubtless  ilie  intention  of  the  legislature  that  the  new  rules 
established  in  the  act  should  apply,  so  far  as  could  be,  to  causes 
of  action  which  had  already  commenced  to  run;  and  it  is  ex- 
pressly provided  in  section  18  that  the  act  should  not  stop 
the  running  of  the  limitations  contained  in  any  other  act, 
when  the  same  had  commenced  before  its  passage.  It  is  there- 
fore manifest  that  the  limitation  upon  the  notes  in  this  suit  did 
not  commence  running  anew  under  the  provisions  of  the  act  of 
1844,  but  that  it  continued  to  run  from  tibe  matuzily  of  the  notes 
for  the  period  of  six  years,  and  that,  during  that  time  and 
afterwards,  th^  became  subject  to  the  provisions  of  that  statute. 
And  this  rule  would  apply  to  all  causes  of  action  existing  at 
the  time  of  the  passage  of  the  act,  except  in  cases  where  its 
application  would  deprive  the  plaintiff  of  aU  remedy,  by  shorten- 
ing the  period  of  limitation  so  as  to  cut  off  all  right  of  action, 
or  by  destroying  the  validity  of  the  evidence  upon  which  the 
establishment  of  his  demand  depended* 

Under  these  views  of  the  subject,  the  court  below  eired  in  ad- 
mitting the  evidence  of  Murdoch,  in  refusing  the  instruction 
asked  by  the  defendants,  and  in  granting  that  asked  by  the 
plaintiff. 

The  judgment  is  thevaf ore  reversed,  and  the  ease  remanded 
for  a  new  trial. 

AoKNowm)GMim  whbt  SumamiT  so  Bshovs  Bab  ev  SKAmrs  of 
UMiTATiom:  See  BurUm  ?•  SUiom^  68  Am.  Deo.  108;  note  106^  when  otber 
MMs  are  coDeotod. 

Claim  Babbsd  sr  Skatutx  or  LmnAnoss  Csasu  to  bi  Xjual  Bioht, 
ind  beoomee  a  mere  mond  oae^  bat  the  legal  right  ie  raetoged  1^  a  new 
promiee:  KyU  ▼.  ITeBt,  66  Am.  Deo.  666. 

BsviVAL  or  Dm  sr  AaurowuEDoicxm  or  Jonrs  Dxbiobs:  See  Ow  v. 
Baileift  64  Am.  Deo.  868,  note  800,  where  other  oaaea  are  ooQeoted;  Vwk 
Ktwrtn  ▼.  Pcwmelse,  61  Id.  822,  note  880. 

HioovDfcT  inTST  Bi  OK  Nsw  Pboiobi,  and  not  on  the  old  debt,  where 
there  haa  been  an  aoknowledgment  of  a  debt  barred  1^  the  atatnte  of  limita- 
tiona:  MofrtiiKii  ▼.  Bnad^  60  Am.  Deo.  806,  note  817. 

Statotib  or  LnoTAnoifa  wmnr  Oohsaitutiohal:  For  a  diaocMion  ol 
tbiemibjeot^  aeethenoteto  Qri^  ▼.  JldEeacie, 60  Am.  Deo.  881.  The  power 
ef  the  leglriatiire  to  regulate  the  remedy  on  a  eontnot  ia  snl^eet  only  to  tiie 
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«Mtriation  tint  ft  Ibhi  not  be  exarolMd  to  m  to  takm  tkmj  all  nmady  on  Iht 
•ooutnboti  or  inipoie  upon  iti  enfonMiMot  now  boxdooi  and  loslEiotiflni  wUob 
materially  impair  the  Taliie  of  the  oontnot:  (k^fimm  ▼.  JBSoiil^  40  Mbk  SS| 
iViee  ▼.  OrtMie,  44  Id.  078;  /Vice  t.  JJc^xUm,  18  Mibh.  826^  aU  oUiog  the  pria- 
-cipal  oaee.  Hie  li^gialatore  may  efaange  a  rale  of  efidenoe,  and  eetahlwh  a 
new  rale  aa  to  wbat  ahaU  be  regarded  aa  anfiloie&t  proof  of  a  new  praoBiae  or 
admowledgment  to  talie  a  oaae  oat  of  the  operation  ol  tiie  atatate  of  limi- 
-tationa^  and  may  apply  aaoh  new  nile  to  oaaoa  ariaing  beiore  Iti  adoption: 
<farM$n  ▼.  Hwkif^  41  lOm.  78;  DkmnJtm  t,  Stokm,  Id.  484;  Ckmm  r.  Jfe- 
OrtdlM,  48  Id.  811p  aU  oiting  tiie  priao^  oaee. 

TsB  niwaaAL  cuan  v  cosid  in  FUktr  t.  Ikhm'p  48  IOh.  8I7>  to  the 
|wint  tJMt  tiit  flwirti  of  Miwimippi  hM  tft  a 
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Lava  V.  Gohbiabt. 


CIS  MteooB.  M.) 

Dnv  BvnKuraBD  bt  Loot  Hon  mat  vm  Amuana^  aad  tiit 
■M  lor  it  in  Us  own  iimim. 

Apnal  from  Bnchanan  oinmit  oonrt.  The  hadB  avo  •tiMli& 
Vm  opinion. 

Vorie$,  for  iho  appellant. 

Waiard  P.  BaU,  for  the  veapondont. 

By  Ck>iirt,  Gnoui,  J.  Long's  petition  atatea  thai  OonatittI 
made  his  promiflsoiy  note  for  one  thooaand  three  hondied  dol* 
lam,  dated  Febmaiy  10, 1861,  payable  aixly  days  after  date,  to 
Beniy  Bnsaell,  or  bearer,  for  Taloe  reoeiTed;  tbat  Boeaell  loat 
the  note;  tbat  a  copy  of  the  note  was  made,  and  Bneaell,  upon 
ihat  copy,  on  the  twenty-flfih  of  Angoat,  1861,  anaigned  the 
note,  and  the  debt  of  one  thousand  three  hundred  dollars  thereby 
4wcured,  to  the  plaintiff,  and  that  the  defendant  was  notified  of 
the  assignment  The  defendant  demurred  to  the  petition,  and 
ihe  demorrerwas  sustained. 

In  Watker  ▼.  Mauro,  18  Mo.  664,  it  was  held  that,  sinoe  the 
adoption  of  our  oode  of  praotioe,  a  debt  may  be  assigned,  so 
MB  to  authorize  the  assignee  to  Tnaintain  an  action  in  his  own 
name.  The  assignment  of  the  debt  in  that  case  consisted  of  an 
-order  drawn  by  the  creditor  on  his  debtor,  in  &Yor  of  the  per- 
4M>n  who  brought  tiie  suit.  In  other  cases,  it  has  been  held  thaV 
^here  the  debt  ia  evidenced  by  a  bond  or  note,  and  it  ia  tnuuh 
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f erred  without  asaignment  on  it,  the  action  is  to  be  bioiighl  io 
the  name  of  the  obligee  or  payee,  because  he  is  a  person  recog- 
nized bj  the  code  as  a  trustee  of  an  express  trust.  In  the  pres 
ent  case,  by  the  loss  of  the  note  payable  to  Bussell  or  bearer,  a. 
court  of  equity  would  have  had  jurisdiction  to  decree  payment 
by  the  maker  to  the  payee,  and  would  have  required  an  indem- 
uity  from  the  payee.  It  is  true  that  a  distinction  has  been  taken 
between  a  lost  bond  and  a  lost  note,  upon  the  ground  that,  in 
aii  action  on  a  bond,  oyer  could  be  prayed,  and  until  it  was 
given,  the  plaintiff  could  not  proceed  with  his  action,  and  there- 
fore he  might  commence  his  suit  in  equity;  but  as  oyer  was  not 
demandable  of  a  note  or  other  unsealed  instrument,  the  plaintiff 
might  proceed  at  law,  and  show  the  contents  of  the  lost  instrument: 
Walmsley  v.  Child,  1  Yes.  sen.  844;  1  Story's  Eq.  Jur.,  sec  85. 
But  such  distinction  does  not  exist  here,  whei'e  the  same  proceed-^ 
ing  is  had,  in  an  action  on  anote,a8  in  an  action  on  a  bond;  and 
indeed,  all  our  civil  actions  are  now  suits  in  equity  as  much  aa 
actions  at  law.  In  this  case,  then,  we  have  a  suit  upon  a  note 
payable  to  bearer,  which  has  been  lost  or  destroyed,  and  the 
payee  has  assigned  the  debt  to  the  present  plaintiff.  By  the 
loss  or  destruction  of  the  instrument,  while  in  the  hands  of  the 
payee,  he  could  not  assign  the  evidence  of  the  debt  so  as  to 
comply  with  our  statute  regulating  the  assignment  of  bonda 
and  notes,  and  as  he  sold  and  assigned  the  debt  to  the  plaint- 
iff, ^e  plaintiff  may  maintain  the  action  in  his  own  name.  The 
demurrer,  therefore,  should  have  been  ovQETuled* 

The  judgment  is  reversed  and  the  cause  remanded^  with  Om^ 
concurrence  of  the  other  judges. 


SlEetok  v.  Atjdslbt. 

Eancr  or  Pdbuc  Lahd  OmsNo  TIxlb  to  Taaaok  voAmAlfbtg 
at  the  time  mch  entry  is  made. 

AmAL  from  Saline  circuit  ooorL  The  fsoti  aie  stated  in  tlia 
opinion. 

Sadden,  for  the  appellant. 

NapUmp  for  the  respondent. 

By  Court,  Soott,  J.  This  was  an  action  for  wzongfnlly  enter* 
ing  upon  th^  plaintiff's  land,  and  for  cutting  timber  and  oanj- 
ing  it  away.    The  answer  consisted  of  a  denial  of  the  mattanr 
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stated  in  the  petition.  The  facts  were»  tbat  Andsley,  tiie  de- 
fendant, had  a  set  of  honse-logs  cat  npon  the  public  land,  and 
afterwards  Eeeton,  the  plaintiff,  entered  the  land,  and  Andalej, 
after  Eeeton's  entry,  hauled  the  logs  away.  There  was  no  eyi- 
denoe  in  the  cause  on  which  any  instruction  could  be  based, 
relative  to  the  right  of  the  plaintiff  to  any  portion  of  the  land 
by  accretion.  The  court  gave  the  following  instruction,  asked 
by  the  plaintiff:  ''If  the  jury  believe  from  the  evidence  that 
the  defendant  entered  upon  fractional  section,  south  of  the 
Missouri  river,  numbered  21,  in  towuship  63,  range  20,  and 
carried  away  timber  or  house-logs,  cut  and  lying  on  said  land, 
they  will  find  for  the  plaintiff;  provided  they  are  satisfied 
from  the  evidence  that  said  fractional  section  has  been  and 
was,  at  the  time  of  said  entry  and  carrying  off  said  logs,  the 
property  of  plaintiff;  and  notwitiistanding  they  may  also  believe 
said  logs  were  cut  upon  said  land  prior  to  the  entry  thereof 
by  the  plaintiff.''  And  refused  the  following  instructions  asked 
by  defendant:  ''  That,  to  enable  the  plaintiff  to  recover  in  this 
action,  it  devolves  upon  him  to  show  to  the  jury  that  the  de- 
fendant cut  and  carried  away  the  timber  of  the  plaintiff,  as 
stated  in  his  petition.  That  if  they  find  from  the  evidence 
that  the  defendant  procured  Ira  Tilman  to  cut  and  hew  the 
house-logs  mentioned  by  the  witnesses,  before  the  plaintiff 
entered  or  purchased  the  land  of  the  United  States,  aJ¥l  that 
the  defendant,  after  the  purchase  by  plaintiff,  hauled  the  logs 
from  and  off  of  the  land,  then  the  plaintiff  can  not  recover  of 
the  defendant  any  damages  for  the  timber  or  the  logs  so  hauled 
off  of  the  land  by  the  defendant.  That  in  this  case,  the  plaintiff 
has  not  claimed  of  the  defendant  any  damages  for  an  injury  to 
his,  plaintiff's,  land,  by  reason  of  the  mere  entry  upon  and 
return  of  his  wagon  and  team  upon  his  land,  and  tiierefore  the 
plaintiff  can  not  recover  of  defendant  any  damages  therefor." 

The  action  is  for  entering  on  land  and  cutting  timber  and 
carrying  it  away.  The  word  **  timber,"  in  common  parlance,  is 
applied  to  standing  trees,  and  to  wood  proper  for  buildings, 
utensils,  furniture,  ships,  etc.  Yet,  in  law,  timber  means  cer* 
tain  trees  useful  for  building,  or  the  Uke.  Taking  the  word  in 
its  popular  sense,  when  it  is  used  in  connection  with  the  word 
"  cut,"  it  is  understood  usually  to  apply  to  standing  trees. 
When  we  say  one  cut  timber  on  another's  land,  the  ordinary 
understanding  of  the  language  is  that  trees  were  cut  down. 
These  observations  are  made,  because  the  instruction  given  for 
the  plaintiff  would  seem  to  substitute  a  matter  in  aggravation  of 
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damages  different  from  that  stated  in  the  petition.  We  are  not 
aware  of  any  principle  which  would  give  damages  to  the  plaintiff 
for  house-logs  cut  upon  the  land  before  he  entered  it.  He  maj 
maintain  trespass  quare  clauaumJregU  for  entering  his  dose,  and 
recoyer  damages  for  the  injury  sustained  by  such  entiy ,  but  that 
those  damages  can  be  increased  by  proof  that  house-logs  were 
taken  from  the  land,  which  had  been  cut  before  the  land  was 
purchased  from  the  United  States,  is  a  proposition  unsustained 
by  any  principle  of  which  we  are  aware.  In  the  case  of  Jaime$ 
V.  Sndaon,  8  Mo.  893,  it  was  held  that,  where  cord-wood  was 
cut  upon  public  land  by  one,  and  the  land  was  afterwards  en- 
tered by  another,  the  person  who  cut  the  wood  might  maintain 
trover  for  it  against  the  purchaser  of  the  land  who  refused  to 
deliver  it  up.  It  has  been  supposed  that  this  case  was  oyerruled 
by  the  subsequent  one  of  Ihirley  t.  Ikicher,  6  Id.  683  [36  Am. 
Dec.  449],  where  it  was  decided  that  one  who  had  cut  saw-logs 
on  the  public  land  could  not  maintain,  an  action  for  the  logs 
against  another  who  went  upon  the  land  and  took  them  away. 
The  property  in  the  logs  remained  in  the  United  States,  and  the 
trespasser  gained  no  title  by  cutting  down  the  trees. 

Chile  T.  Davis,  7  Mo.  644,  was  an  action  of  trespass  quare 
elatimm  Jregii  for  entering  a  close  and  removing  a  worm-fence. 
After  the  entry  of  the  land  by  Davis,  Oale  went  on  it  and  re- 
moved a  rail  fence  which  he  had  built  upon  it.  The  question 
in  that  case  was,  whether  Davis,  before  actual  entiy  and  pos- 
session, could  maintain  an  action  of  trespass  quare  dausum/regiL 
It  was  held  that  the  action  could  be  maintained;  and  the  worm- 
ff^noe  being  a  part  of  the  freehold,  and  annexed  to  it,  no  ques- 
tion was  made  about  his  right  to  damages  for  removing  it,  if  the 
action  could  be  maintained  at  all,  before  an  actual  entiy  and 
possession.  In  the  case  of  Bower  v.  j5iy6ee,  9  Id.  269,  it  was 
held  that  one  claiming  a  right  of  pre-emption  under  tiie  act  of 
congress  of  the  first  of  June,  1840,  could  not  maintain  an  action 
of  replevin  for  timber  cut  upon  the  land  before  his  right  of 
pre-emption  was  proved  up.  None  of  these  cases  maintain  the 
principle  assumed  by  the  instruction  given  by  the  court  for  the 
plaintiff,  that  house-logs  cut  upon  land,  before  it  was  entered, 
belong  to  the  purchaser  of  the  land.  They  were  severed  from 
the  freehold,  and  formed  no  part  of  the  land.  They  do  not  pass 
with  the  land  as  a  x»art  of  it  when  a  conveyance  is  made:  Wtn- 
eher  v.  Shretosbury,  2  Scam.  284  [36  Am.  Dec.  108];  Jchrwrn  r. 
Barber,  6  Oilm.  431;  Basset  v.  Maynard,  1  Cro.  819;  Le/anTi 
OoBs,  11  Go.  60  b;  Ibrrani  v.  Thompson,  7  Eng.  Ooim.  L.  272; 
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Maven  ▼.  TTai^.S  Wend.  IM;  Bwdbr.  Aikin,  1  Id.  468  [19  Am. 
Deo.  636].  From  what  has  been  said,  it  follows  that  the  second 
instmetion  asked  by  the  defendant  should  have  been  given. 

The  other  judges  conmizring,  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Tnui  TO  TniBXB  Cur  oh  Public  Lahm:  Wineherw.  Skrtmtibmrp^  85  Am^ 
Deo.  106,  and  note  110;  aad  m  to  what  ib  aoqntied  by  porrhiea  of  land  from 
the  Uoited  States,  see  Fhjfd  t.  Hicks,  58  Id.  874. 

Bights  or  Pabtus  Cuttiko  Timbir  oir  Public  Domain:  See  IStrleg 
Tuekett  85  Am.  Dec.  449,  and  note  oommenting  upon  the  mbjeot  456. 

Thb  fbinoipal  oabb  was  GiTKD  in  WUaon  ▼.  Pettiff  21  Mio.  410^  and  the 
epinion  there  expresmd  that  it  did  not  oTertnm  2FW>iSqf  t.  JWfery  6  Id. 
688;  a  C.  85  Am.  Dec  440. 


Seats  v.  Moobe. 

[19  MJBMODBI.  M9.1 

fc»  urov  Snaify's  Boxd  m  Pbopsblt  Bbouobt  in  name  of  stale. 
BHBRmr  n  Liabu  iob  All  Acts  Donb  bt  his  Dbputt  as  eoeh. 
fiHMBiiv's  BmroBMBH  ABB  LiABLB  voB  HIS  Tbbspass  Committed  in  idring 
ptoperty  enmpt  from  exeontlont 

Ebbob  to  Chariton  circuit  court  This  was  an  action  brought 
under  the  code,  in  the  name  of  the  state  of  Missouri,  to  the  use 
of  William  Bussell  and  Sarah  J.,  his  wife,  against  sheriff  Moore, 
the  defendant,  and  his  bondsmen.  The  substance  of  the  mate- 
rial allegations  of  the  petition  was  that  a  suit  was  commenced 
in  Chariton  county,  on  the  twenty-fifth  of  November,  1848,  by 
Oeorge  W.  Temple  against  Sarah  J.  Cochran,  who  had  since 
married  plaintiff,  William  Bussell,  and  a  writ  of  attachment 
issued,  which  was  levied  upon  the  goods  and  effects  of  said 
Sarah  J.,  to  the  value  of  nine  thousand  four  hundred  and  fifty- 
four  dollars  and  foriy-nine  cents.  The  sheriff,  by  his  deputy, 
seized  the  goods,  but  allowed  them  to  be  lost,  stolen,  destroyed, 
or  injured,  except  the  amount  in  value  of  one  thousand  one  hun- 
dred and  f oriy-nine  dollars  and  seventy-two  cents,  The  wearing 
apparel  of  the  said  Sarah  J.  was  also  seized  and  taken  into  posses- 
sion, by  which  she  was  damaged  to  tiie  amount  of  two  thousand 
dollars.  At  a  subsequent  term  the  sheriff  was  directed  and  or- 
dered by  the  court  to  deliver  to  the  said  Sarah  J.,  the  goods,  etc., 
seized  by  him,  the  suit  having  terminated  in  her  favor.  The 
damages  were  laid  at  eight  thousand  dollars.  A  demurrer  to  the 
petition  was  sustained,  and  plaintiffs  appealed. 
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Davis,  for  the  plaintiff  in  error. 
Clark  f  for  the  defendants  in  error. 

By  Court,  Soott,  J.  The  first  ground  of  demurrer  to  the 
plaintiff's  petition  is  that  the  proper  parties  are  not  made  plaint- 
Iflb.  It  is  maintained  that  the  suit  should  have  been  faronghi 
in  the  name  of  William  Bussell  and  his  infe,  thej  being  the 
real  parties  in  interest,  and  not  in  the  name  of  the  state  of 
Missouri.  The  action  is  on  a  sheriff's  bond,  which  is  by  law 
made  payable  to  the  state  of  Missouri,  and  is  against  the  sheriff 
and  his  sureties.  In  the  construction  of  the  present  practice 
act,  it  has  been  held  that  the  obligee  of  a  bond  and  the  payee 
of  a  note  are  the  proper  persons  in  whose  names  suits  should  be 
instituted  on  such  instruments.  They  are  the  trustees  of  an  ex* 
press  trust  within  the  exception  of  the  act:  Harney  v.  Duicher, 
16  Mo.  89  [65  Am.  Dec.  181].  Another  objection  to  the  j^etiUon 
is  that  a  cause  of  action  which  lies  against  the  sheriff  alone  is 
joined  with  one  against  both  him  and  his  sureties.  It  is  alleged 
in  the  petition,  as  a  breach  of  the  condition  of  the  bond,  that  the 
sheriff  leyied  an  attachment  on  property  belonging  to  the  plaint- 
iff's wife,  which  was  not  liable  to  that  process  under  the  statute 
regulating  attachments.  Other  breaches  of  the  condition  of  the 
bond  are  likewise  averred  in  the  petition,  for  which  it  is  con* 
ceded  the  sheriff  and  sureties  would  be  jointly  liable.  It  is 
argued  for  the  defendant  that,  for  such  wrongful  acts  of  the 
sheriff,  the  sureties  in  his  official  bond  are  not  responsible — ^that 
the  act  constituted  a  trespass  for  which  the  sheriff  alone  is  liable. 

It  is  an  undoubted  principle  that  the  master  is  not  liable  for 
the  wanton  acts  of  those  whom  he  may  employ.  If  an  agent, 
transcending  the  limits  of  his  authority,  wantonly  oommits  a 
trespass,  his  principal  is  not  liable  to  an  action  for  such  wrong; 
but  the  sheriff  is  liable  for  all  acts  done  by  his  deputy  as  such; 
for  all  abuses,  for  every  perversion  of  the  authority  with  which 
he  is  intrusted,  he  is  liable,  though  they  may  be  committed  by 
his  deputies.  He  is  responsible  for  all  trespasses  done  by  a 
deputy  by  color  of  his  office.  This  is  a  well-established  prin- 
ciple: 6  Bac.  Abr.,  tit.  Sheriff,  166. 

The  law  of  attachments  relieves  from  that  process  all  property 
exempt  from  execution  by  law,  in  favor  of  those  who  are  resi- 
dents of  this  state.  Trespass  lies  against  an  officer  for  seising 
under  process  property  exempt  from  execution.  Are,  then,  the 
sureties  of  a  sheriff  liable  for  trepass  committed  in  the  execution 
»f  process  in  his  hands  ?    The  sheriff's  bond  is  conditioned  for 
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the  faithful  disohazge  of  the  duties  of  his  office.  Is  it  a  faithful 
diflchaige  of  his  duly  to  pervert  process  placed  in  his  hands  to 
the  iujuiy  or  oppression  of  another?  The  office  of  sheriff  is  a 
Teiy  important  one.  He  is  intrusted  with  reaej  great  powers, 
and  for  the  safety  of  individuals,  the  law  in  its  wisdom  has 
eeen  proper  to  require  of  him  surety  for  his  good  conduct.  It 
VI  ould  be  hard  if  a  sheriff,  by  virtue  of  the  process  placed  in  his 
hands,  should  oppress  or  ruin  individuals,  and  they  should  have 
no  other  security  than  his  own  resources.  He  may  be  insolvent, 
«nd  unable  to  respond  in  damages  out  of  his  ovm  estate.  Such 
a  condition  of  things  would  drive  men  to  a  resistance  of  the  eze- 
oution  of  the  process' of  the  law.  We  are  not  vrithout  authority 
on  this  question.  In  the  case  of  CommonweaUh  v.  Stockton,  5  T.  B. 
Mon.  193,  it  was  held  that  a  person  on  whose  property  a  sheriff 
levies  an  execution  against  another  may  have  an  action  for  his 
use  on  the  sheriff's  official  bond  against  the  sheriff  and  his  sure- 
ties. So  in  the  case  of  Carmack  v.  CommoniveaUh,  5  Binn.  184,  it 
was  decided  that  the  sureties  of  a  sheriff  are  liable  in  damages 
for  the  sheriff's  trespass  in  seizing  and  selling  goods  of  one 
under  execution  against  another.  The  condition  of  the  bond 
sued  on  in  that  case  was  substantially  the  same  as  that  required 
by  our  law. 

The  objection  that  there  was  no  order  of  the  court  requiring 
the  sheriff  to  restore  the  attached  property,  and  that  there  was 
no  demand  of  the  property  before  the  institution  of  the  suit, 
<san  not  be  sustained,  as  the  action  is  founded  on  the  allegation 
of  injuries  sustained  by  the  loss  and  destruction  of  property 
whilst  in  £he  custody  of  the  sheriff.  Under  such  a  state  of 
facts,  no  order  for  the  demand  or  delivery  of  the  goods  was 
necessary,  as  such  steps  would  have  been  nugatory. 

The  other  judges  concurring,  the  judgment  will  be  reversed 
and  the  cause  remanded. 


Shbbuf'b  Liabilitt  fob  Acts  or  his  Dbputt:  Howard  v.  /«rael,  2  Am. 
Dea  438;  Fcrwythe  v.  SlUi,  20  Id.  218;  Oovenar  ▼.  Vanmeter,  88  Id.  221| 
MarrhiQion  ▼.  Fuller,  36  Id.  719;  Poical  ▼.  DuaroB,  41  Id.  294;  Khtg  v.  OftoM, 
Id.  675. 

LiABiUTT  or  Shbaiff  fob  his  Own  Aots:  Fortythe  v.  Elli$,  20  Am. 
Dec.  218;  Paacal  v.  DueroB,  41  Id.  294;  Weston  v.  Dorr,  43  Id.  259,  and  note 
thereto;  CUy  of  Lowell  v.  Parker,  43  Id.  436;  ftod  note  to  Comnumwealtk  v. 
Cole,  46  Id.  509,  containing  an  extended  diaoonion  of  what  ooottitatea  a 
breach  of  the  official  bonds  of  sheriffs  and  constables;  AbboH  ▼.  Kimhatt^  4tJ 
Id.  708. 

As  TO  What  Pbofbrtt  can  bb  Attached,  see  Bobf  ▼.  Lahwum,  66  Am» 
t>ec237. 
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SuBirnB  oir  OmoiAL  Boicd  of  Tax  Oolubctob  a&b  kot  Iaablb  fob 
HIS  ToRTB  oommitted  as  sheriff:  Moa  ▼.  SUUe^  47  Am.  Deo.  116. 

Thx  FBiKdPAL  CASS  WAS  CITED  In  State  ▼.  PoweUf  44  Ma  438|  to  the 
point  that  the  sheriff  is  liahle  upon  his  offioial  bond,  for  his  acts  as  ooUeotor 
of  taxes;  and  its  doctrines  showing  his  liability  for  seizing  property  exempt 
from  execution  were  affirmed  in  Staie  ▼.  Farmer,  21  Id.  IGO;  8UUe  t.  DuOe, 
48  Id.  288,  both  oiting  it  That  salts  npon  offioial  bonds  given  to  the  state 
must  be  bronght  in  the  name  of  the  state  was  affirmed  in  Ifeier  t.  Letter,  21 
Id.  112;  Siehiee  ▼.  MeMantu,  26  Id.  28,  both  oiting  the  prindpai  ottM.  H 
was  also  dted  in  8taU  ▼.  ShacUeU,  87  Id.  285. 


YaiiLe  v.  FiiEMma. 

£19  MnsoUBE,  464.] 

AsiiiinsnLATOB^i  Sali  is  Shown  to  bk  Void  when  it  affirmatiFeljappcan 
that  the  pnblioation  of  notice  required  by  statnte,  previons  to  tiie  ovder, 
oonld  not  have  been  given;  or  when  the  reoord  shows  that  it  baa  not 
been  approved  by  the  coort,  although  the  approval  need  not  bo  in  ex- 
press terms. 

Abministrator'b  Sali  Void  fob  Wabt  of  Kotigb  in  not  oomplying  with 
certain  sections  of  an  act  can  not  be  sustained  on  the  ground  that  it 
might  have  been  made  under  other  sections  of  the  same  act  requiring  no 
notice. 

Void  Admikistbatiok  Sali  ib  kot  Bbndbbbd  Valid  aoaivst  Hbibs 
because  they  receive  thb  benefit  of  the  proceeds,  partioulaily  when  they 
are  minors. 

AsmNisTBATiON  Salb  CAN  KOT  BB  AvoiDBD  because  the  last  administiatom 
made  it,  where,  after  the  death  of  one  of  two  administrators,  letters  of 
administration  were  granted  to  the  surviTor  and  another  without  any 
express  revocation  of  the  former  letters. 

Appeal  from  Madison  circtiit  court.  This  was  an  action  by 
six  of  the  seven  heirs  of  C.  0.  Yalle,  to  recoTor  an  undivided 
interest  in  the  Mine  la  Motte  tract  of  hmd.  The  following 
facts  were  disclosed  by  the  record:  0.  0.  Yalle  died  in  1838» 
owning  an  undivided  one  third  of  said  tract;  the  other  two 
thirds  being  owned  by  Lewis  F.  Linn  and  E.  F.  Pratte.  Let- 
ters of  administration  on  Yalle's  estate  were  granted  on  the 
nineteenth  of  December,  1888,  to  B.  St.  Gtoxnme  and  E.  F.  Pratte. 
At  a  special  term  on  the  twenty-first  of  the  same  month,  the 
administrators  presented  a  petition  to  the  couniy  court,  alleging 
the  insuflSiciency  of  the  personal  estate  of  decedent  to  pay  his 
debts,  and  that  his  interest  in  the  really  mentioned  was  incum- 
bered by  a  mortgage  due  in  the  following  February,  The 
petition  also  stated  that  there  was  filed  with  it  a  statement  of 
the  real  and  personal  property  of  the  deceased,  and  of  his  in* 
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debtedness;  bat  the  only  lists  disclosed  by  the  record  were  those 
of  debts  due  to  and  from  the  estate.  The  haste  of  the  adminis- 
trators was  justified  in  their  petition,  by  the  statement  that 
they  had  consulted  with  and  had  been  advised  by  the  friends 
and  relatives  of  decedent  to  make  the  application.  On  the  same 
day  the  court  made  an  order,  reciting  that  a  petition  had  been 
presented,  accompanied  by  a  true  account  of  the  administration, 
of  the  debts  due  to  and  by  the  deceased,  and  of  the  real  and 
personal  estate  and  other  assets;  and  in  conformity  with  the 
administrator's  prayer  for  such  an  order,  authorizing  the  admin- 
istrators to  sell,  at  private  sale,  the  whole  or  so  much  of  the 
realty  as  should  be  necessary  to  pay  the  debts,  provided  the 
same  be  not  sold  for  lees  then  three  fourths  of  its  appraised 
value,  which  was  one  hundred  thousand  dollars  for  the  entire 
tract.  One  half  of  the  interest  of  0.  0.  Yalle,  or  one  sixth  of  the 
whole  tract,  was  sold  by  the  administrators,  to  Fleming,  Lamb, 
and  Ohaunoey  of  Philadelphia,  for  the  sum  of  sixteen  thousand 
six  hundred  and  sixfy-six  dollars  and  sixty-six  and  two  thirds 
cents.  Pratte  and  Linn,  the  other  owners,  sold  one  half  of  their 
respective  interests  at  the  same  time  to  the  parties.  The  record 
of  the  proceedings  showed  no  report  of  this  sale  of  Valle's  half- 
interest;  neither  was  there  any  entry  to  show  that  the  sale  had 
been  approved  by  the  county  court.  On  the  tweniy-foturth  of 
^pril,  1839,  Pratte  and  St.  Otemme  as  administrators,  and 
Pratte  and  Linn  as  owners,  joined  in  ordinary  warranty  deeds 
conveying  to  each  of  the  three  purchasers  one  undivided  sixth 
of  the  entire  tract.  This  deed  recited  the  order  of  sale  of  Yalle's 
interest,  dated  the  tweniy-first  day  of  December,  1838,  but  con- 
tained no  recitals  of  the  proceedings  under  the  order*  Pratte 
and  Linn  warranted  title  for  themselves,  and  Pratte  and  St. 
Gemme  warranted  it  as  administrators  of  0.  0.  Yalle.  Subse- 
quently to  the  sale,  two  decrees  were  rendered  in  suits  com- 
menced by  Bobert  T.  Brown  and  Francis  Yalle  respectively, 
against  0.  0.  Yalle's  widow,  administrators,  and  minor  heirs, 
wherel^  title  to  three  fifty-sixths  of  the  tract  in  controven^ 
was  vested  in  said  Brown  and  Francis  Yalle.  It  was  further 
decreed  that  the  administrators  should  account  to  Brown  and 
Francis  Yalle  for  the  one  half  of  their  respective  interests,  which 
were  sold  by  the  administrators,  with  their  assent,  under  the  or- 
der of  the  tweniy-first  of  December,  1838.  The  administrators 
presented  another  petition  to  the  county  court  in  May,  1843, 
and  recited  therein  that,  pursuant  to  the  order  of  the  twenty- 
first  of  December,  1838,  they  had  sold  at  private  sale  the  one 
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equal  undivided  half  of  0.0.  Yalle's  interest  in  said  tvact  of  land, 
for  the  sum  of  sixteen  thousand  six  hundred  and  sixlyHdx  dollars 

and  sixty-six  and  two  thirds  cents,  upon  a  oredit  of months, 

to  some  gentlemen  in  Philadelphia.  They  stated  the  necessity 
for  a  sale  of  his  remaining  interest,  and  prayed  for  an  order;  bat 
this  petition  did  not  appear  to  have  eyer  been  acted  upon.  On 
the  nineteenth  of  January,  1844,  St.  Gtomme  having  died,  new 
letters  of  administration  on  the  estate  of  0. 0.  Yalle  were  granted 
to  Melanie  Yalle  and  E.  F.  Pratte,  the  latter  being  one  of  the 
former  administrators.  There  was,  however,  no  express  revoca- 
tion of  Pratte's  former  letters.  The  administrator  and  adminis- 
tratrix presented  another  petition  on  the  eighteenth  of  September. 
1847,  reciting  that  they  had  formerly  sold  an  equal  undivided 
one  sixth  of  the  IGne  la  Motte  tract,  which  sale  had  been  re- 
ported to  the  court,  and  that  the  proceeds  had  been  insufficient 
to  pay  the  debts  of  the  estate.  They  prayed  for  an  order  for 
the  sale  of  their  intestate's  remaining  interest  in  the  tract,  being 
one  sixth  less  three  fifiy-sixths.  An  order  of  sale  was  made  at 
the  November  term,  1847,  after  publication  of  notice,  in  accord- 
ance with  the  prayer  of  the  petition.  Under  this  order  a  sale 
was  made  to  Thomas  Fleming,  and  it  was  approved.  The  ad- 
ministrators executed  a  deed  to  Thomas  Fleming  on  the  tenth 
day  of  February,  1848,  by  which,  after  reciting  the  order  of  sale 
and  proceedings  thereunder,  and  that  Yalle's  interest  was  one 
sixth  less  three  fifty-sixths,  they  conveyed  to  him  "all  the 
interest  which  the  said  0.  0.  Yalle  had  in  the  Mine  la  Motte 
tract  at  the  time  of  his  death,  lees  three  fifty-sixths."  Under 
these  two  administration  sales  defendants-claimed,  and  the  law 
was  declared  to  be  in  their  favor  by  the  court  below.  Plaintifi 
appealed. 

Noell  and  FrigM^  for  the  appellants. 

T.  T.  OanU  and  B.  M.  FiM,  for  the  respondents. 

By  Oourt,  Soott,  J.  The  validiiy  of  the  proceedings  which 
resulted  in  the  sale  of  the  land  in  controversy  has  been  placed 
on  two  grounds:  the  first  of  which  is  that  the  sale  was  valid 
under  the  eighth  and  the  following  sections  of  the  third  artiGle  of 
the  act,  respecting  executors  and  administrators,  of  the  revised 
code  of  1835^  which  authoriz^ed  a  sale  of  the  lands  of  a  deoeased 
person  to  pay  his  debts,  when  there  was  an  insufficiency  of  per- 
sonal estate;  the  second  ground  was  put  on  the  second  and 
third  sections  of  the  same  article,  which  prescribed  that,  when 
any  person  should  die,  after  having  purchased  any  real  estate^ 
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■and  Bhould  not  haye  completed  the  payment,  Bhonld  it  be 
'believed  that,  after  the  payment  of  debts,  there  would  not  be 
-sofflcient  assets  to  pay  for  saoh  real  estate,  the  ezeoator  or  ad- 
ministiator  should,  by  order  of  the  oonnly  court,  sell  all  the 
Tight,  title,  and  interest  of  the  deceased  therein. 

An  olqeotion  to  the  sale,  when  its  legality  is  based  on  the  first 
^ground  stated,  is,  that  the  requisite  notice  was  not  given  to 
those  interested  to  come  in  and  show  cause  why  the  sale  should 
not  be  made.  The  law  required  that  the  application  should  be 
made  at  one  term  for  the  sale,  and  that  six  weeks*  notice  of  it 
ahould  be  given  by  publication  in  a  newspaper.  At  the  next 
term  after  such  noidce,  upon  proof  of  the  publication  of  it,  the 
«ourt  was  required  to  hear  the  testimony,  and  dispose  of  the 
application.  It  is  contended  that  this  notice  is  not  necessary  to 
give  vaUdity  to  the  proceedings;  that  the  court  having  jurisdic- 
tion of  the  subject,  the  failure  to  give  notice  does  not  render  its 
order  of  sale  void;  that  the  presumption  of  notice  arises  from 
the  fact  of  the  order  having  been  made,  and  at  most,  an  omis- 
aion  to  give  it  would  only  aflect  the  proceedings  with  error, 
which  would  not  avoid  a  Bale  under  them.  It  is  certainly  true 
that  the  county  courts  have  no  other  jurisdiction  than  that 
which  is  specially  conferred  on  them  by  statute.  Tbej  have  no 
oammon«]aw  jurisdiction,  nor  can  they  be  said  to  be  courts  of 
general  juris^otion,  in  whose  favor,  by  the  common  law,  the 
liberal  intendments  axe  indulged  whicdi  are  extended  to  courts 
of  that  character.  But  the  great  mischief  which,  experience  has 
shown,  arises  from  avoiding  sales  made  under  the  authority  of 
tribunals  having  jurisdiction  of  the  subject  has  induced  courts 
to  extend  an  enlarged  liberality  of  construction  to  proceedings 
instituted  for  such  purpose,  with  a  view  to  uphold  them.  As 
to  these  proceedings,  the  presumption  extended  to  courts  of 
general  jurisdiction  is  indulged.  No  case  is  more  frequently 
cited,  in  connection  with  this  subject,  than  that  of  Orignon 
V.  Arior,  2  How.  819.  There  the  supreme  court  of  the 
United  States  went  a  great  way  to  uphold  judicial  sales  of  real 
estate.  Those  proceedings  were  under  a  statute  resembling 
ours.  Notice  of  the  application  for  the  sale  of  the  real  estate 
by  an  administrator  vras  required  by  law.  It  did  not  appear 
that  the  notice  had  been  given.  ISie  opinion  says,  after  the 
court  has  passed  on  the  representation  of  the  administrator,  the 
law  presumes  it  was  accompanied  by  the  certificate  of  the  judge 
of  probate,  as  that  was  requisite  to  the  action  of  the  court.  The 
order  of  sale  is  evidence  of  that  or  any  fact  which  was  necessary 
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to  giye  the  power  to  make  it,  and  the  same  reaoark  appliee  to^ 
the  order  to  give  notice  to  the  parties. 

In  the  case  before  the  court,  the  record  shows  that  it  wa» 
impoBsiUe  that  the  notice  required  by  hiw  conld  hare  been 
given.  The  order  of  sale  was  made  but  two  days  after  the  lei* 
ters  of  administration  were  granted.  The  court,  at  the  term  ai 
which  the  sale  was  ordered,  conld  not  by  law  act  on  the  mat- 
ter; a  sale  could  only  have  been  directed  at  a  term  sabseqnent 
to  the  application  for  it.  How,  then,  can  a  notice  be  presumed^ 
when  the  record  shows  on  its  face  that  it  was  impossible,  in  the^ 
nature  of  things,  that  it  could  have  been  given  ?  There  is  great 
difficulty  in  maintaining  that  a  party  is  bound  by  an  irregular 
proceeding,  because  he  did  not  appeal  from  it,  when  the  veiy 
objection  is  that  he  had  no  notice  which  would  have  enabled 
him  to  be  present  to  take  his  appeal,  and  the  appeal  bylaw  could 
have  been  only  taken  at  the  term  during  which  the  order  of  sale 
was  made.  There  is  no  writ  of  error  allowed  in  such  cases. 
The  case  of  Snyder  v.  Market,  8  Watts,  416,  which  is  relied  on  by 
the  defendants,  and  was  also  used  as  an  authority  in  the  case  of 
Orignon  v.  Astor,  supra,  maintains  that  the  regularity  of  the  pro- 
ceedings for  an  administrator's  sale  of  land  of  his  intestate  can 
not  be  impeached  collaterally;  that  the  remedy  is  an  appeal  for 
the  correction  of  errors  in  them.  How  could  there  have  been  an 
appeal  in  such  a  case  as  the  present?  Smiih  v.  Ewe,  11  Mass. 
607.  This  is  an  infirmity  attached  to  these  proceedings  which 
is  apparent  upon  the  face  of  the  record,  and  no  length  of  time 
can  cure  it.  If  the  antiquity  of  the  proceedings  were  such 
(and  it  is  not)  as  to  warrant  the  application  of  the  maxim,  Eg 
diviurnxLaie  iemporis  omnia  pnesumuntur  rite  et  solenniier  esee 
acta,  yet  it  could  have  no  place  here,  as  the  defect  in  the  pro- 
ceedings is  apparent  on  the  record.  In  the  case  of  Orignon  v. 
Asior,  mipra,  it  did  not  appear  but  that  the  notice  was  given,  and 
as  the  proceedings  had  transpired  a  great  length  of  time  before 
they  were  assailed,  the  maxim  above  cited  might  have  exerted 
an  influence  in  its  determination.  But  tmf ortunately,  this  case 
is  so  circumstanced  as  to  be  beyond  its  operation.  If  we  admit 
that  the  purchaser  is  not  bound  to  look  behind  the  order  of 
sale  under  which  he  derives  his  title,  yet  the  order  here  showa 
that  it  was  made  at  a  term  at  which  no  possible  state  of  circum- 
stances would  authorize  it,  in  the  absence  of  those  interested. 
The  order  of  sale  immediately  follows  the  presentation  of  the 
ajiplication,  when  the  statute,  required  that  it  should  be  made 
at  the  next  succeeding  term  of  the  court,  after  proof  of  tfa* 
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publication  of  six  weeks'  notice  of  the  application  in  a  new8>» 
paper. 

Anotiier  objection  to  the  validity  of  the  proceedings  is  thai 
they  want  the  approval  of  the  court.  The  statute  required  that, 
at  the  next  term  of  the  county  court  after  a  sale,  the  adminis- 
txsLjoi  should  make  a  full  report  of  his  proceedings,  and  enacted 
that  if  such  report  of  the  administrator  be  not  approved  by  the 
courty  his  proceedings  should  be  void,  and  the  court  should 
order  a  new  sale;  if  the  report  be  approved  by  the  court,  such 
sale  should  be  valid,  and  the  administrator,  upon  the  payment 
of  the  purchase  money,  should  make  to  the  purchaser  a  deed 
conveying  all  the  right,  titie,  and  interest  which  the  deceased 
nad  in  the  real  estate  sold.  This  objection  is  not  affected  by 
the  principle  that  a  fair  purchaser  at'  a  sale  shall  not  be  affected 
by  any  subsequent  irregularity  of  the  officer  conducting  it,  aa 
there  could  be  no  valid  sale  until  there  was  a  report  and  con- 
firmation of  it.  In  looking  over  the  cases  on  administration 
sales  of  real  estate,  a  provision  like  that  above  cited  has  not  been 
found.  It  must  have  been  intended  to  have  some  effect.  So 
tax  as  the  court  was  concerned,  the  approval  would  seem  to  be 
the  crowning  act  of  the  sale.  That  approval  could  only  appear 
by  the  record,  as  it  is  an  act  of  the  court.  It  is  not  maintained 
that  it  should  be  in  Midem  verbi8,  but  the  sanction  of  the  court 
to  the  proceedings  should  in  some  way  appear;  otherwise  the 
sole  condition  on  which  the  law  imparts  any  validity  to  them  is 
not  complied  with.  An  order  directing  the  administrator  to 
make  to  the  purchaser  a  deed  would  be  an  implied  sanction  of 
his  proceedings.  The  recital  of  the  facts  in  a  subsequent  appli- 
cation for  the  sale  of  the  real  estate,  which  was  never  acted  upon, 
that  the  land  was  sold  for  sixteen  thousand  six  hundred  and  sixty- 
six  dollars  and  sixty-six  and  two  thirds  cents,  on  a  credit,  whose 
duration  is  not  mentioned,  to  persons  not  named,  whose  notes  for 
the  purchase  money  were  disposed  of  at  a  discount  not  disclosed, 
and  promises  a  full  report  thereafter,  on  no  rule  or  principle  can  be 
regarded  as  any  evidence  of  an  approval  by  the  court  of  the  first 
sale.  This  application  was,  moreover,  not  made  until  1843,  up- 
wards of  four  years  from  the  date  of  the  deed.  If  an  approval 
after  the  sale  will  avail  anything,  and  one  four  years  thereafter 
is  effectual,  no  reason  is  perceived  why  the  sale  might  not  be 
ratified  by  an  approval  at  this  time.  The  law  evidently  contem- 
plates that  the  deed  should  not  be  given  until  there  is  an  ap- 
proval of  the  report  of  the  proceedings  of  the  administrator.  A 
failure  to  enter  the  order  of  approval  might  be  remedied  by  an 
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ftmendment  of  the  record  or  by  mandamus.  Ncr  does  the  ap^- 
oatdon  for  the  sale  of  land  on  ttie  eighteenth  of  September,  1847, 
furnish  any  evidence  that  the  first  sale  was  approved.  That 
application  states  that  a  report  of  the  first  sale  had  been  made, 
bat  it  nowhere  appears  but  as  stated  in  the  application  made 
in  1848.  The  deed  itself  famishes  no  evidence  of  the  approval 
of  the  proceedings  of  the  administrators  by  the  coonly  court. 
That  deed  is  not  in  conformily  to  Che  statute,  such  as  the  court 
wasrequired  by  law  to  direct  Iheadministzators  to  make.  Itdid 
not  convey  to  the  purchaser  all  the  right,  title,  and  interest  which 
the  deceiMed  had  in  the  real  estate,  but  the  administrators,  as 
such,  convey  the  land  itself,  just  as  the  other  joint  owners  con- 
veyed it,  joining  in  a  deed  with  them,  and  as  administrators, 
ihey  warrant  the  title.  The  case  requires  no  expression  of  opin- 
ion as  to  this  deed,  otherwise  than  as  affording  no  evidence  that 
the  court  approved  the  sale,  as  the  deed  is  not  such  a  one  as  the 
court  was  directed  to  order  to  be  made  to  the  purchaser.  We 
do  not  say  that,  if  there  had  been  a  report  and  a  deed  in  con- 
formity to  law  following  it,  the  approval  of  the  court  mi^t 
have  been  presumed  on  the  maxim,  ProbaHs  extremis  prcesumunr- 
iur  media.  The  approval  of  the  court  should  have  been  a  mat- 
ter of  record,  and  it  should  have  been  shovm  by  the  record. 

It  is  impossible,  from  an  examination  of  this  transcript,  to 
say  that  the  sale  is  valid,  on  the  second  ground  on  which  its 
validity  is  attempted  to  be  upheld,  stated  in  a  preceding  part  of 
this  opinion.  If  an  order  of  sale,  under  the  sections  referred 
to,  had  been  contemplated,  it  would  have  been  for  the  sale  of 
all  the  right,  title,  and  interest  of  the  deceased  in  the  tract  of 
land  purchased;  whereas,  the  order  was  for  the  sale  of  the  whole 
or  so  much  of  the  real  estate  as  shall  be  necessary  to  pay  the 
debts  of  the  deceased.  Had  the  sale  been  under  these  sections, 
no  appraisement  would  have  been  required,  nor  would  there 
have  been  any  necessiiy  for  a  petition;  yet  we  find  both  of  these 
among  the  papers  in  the  cause.  It  is  not  pretended  that,  had 
the  sale  taken  place  under  these  sections,  the  appraisement 
or  petition  would  have  affected  its  validity.  The  petition  was 
not  so  worded  as  to  accomplish  any  such  result  as  was  designed 
by  these  sections,  nor  does  the  deed  itself  show  that  such  a 
purpose  was  intended.  The  act  that  was  done  by  the  court 
eould  only  have  been  performed  under  the  eighth  and  following 
sections  of  the  third  article  of  the  act,  and  the  order  made  «how8 
that  the  court  never  intended  to  act  under  the  second  and  third 
sections.    If  a  proceeding  is  had  under  one  provision  of  X»v.. 
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and  it  tuinB  oat  to  be  inTalid,  can  it  be  upheld  on  the  ground 
that  it  might  have  taken  place  under  provisions  which  would 
avoid  the  objectionR  taken  to  its  validity?  The  argument  can 
not  be  that  the  second  and  third  sections  upheld  the  proceed- 
ing, but  that  it  might  have  taken  place  under  them;  for  it  is 
obvious  that  the  end  contemplated  by  these  sections  was  not 
accomplished  by  the  proceeding  which  did  occur. 

It  is  a  matter  of  regret  that  purchasers  should  lose  their  estates 
by  reason  of  irregularities  in  the  proceedings  of  those  intrusted 
with  the  execution  of  the  law.  This  sale  bears  intrinsic  evidence 
of  its  fairness.  Not  the  least  blame  can  be  imputed  to  the  pur- 
chaser. He  has  been  deceived  by  relying  on  the  opinion  of 
those  who,  though  incompetent  to  advise,  yet  were  no  doubt 
conscientious  in  the  views  they  expressed,  lliese  considerations 
can  not  affect  the  law  of  the  case.  To  uphold  this  sale  would 
repeal  eveiy  restriction  which  the  law  has  imposed  with  a  view 
to  prevent  unnecessaxy  sales  of  the  real  estate  of  deceased  per- 
sons. It  is  obvious  that  no  validity  can  be  imparted  to  this 
sale,  l^reason  of  any  of  the  proceedings  in  the  suits  l^  B.  T. 
Brown  and  others  against  the  plaintiflh;  the  fact  that  they  were 
minors,  even  if  anything  was  therein  contained  to  aflEect  them» 
would  prevent  such  a  consequence. 

There  was  no  irregulariiy  affecting  the  last  sale  sufficient  to 
invalidate  it.  The  first  administration  either  continued  or  it 
was  replaced  by  the  second.  If  it  continued,  the  association  of 
the  name  of  Melanie  Yalle  with  that  of  the  real  administrator, 
who,  it  is  assumed,  was  alone  competent  to  act,  would  not 
prejudice  the  proceedings.  If  the  second  grant  of  letters  was 
valid,  the  sale  was  equally  good. 

Btlasd,  J.,  concurring,  the  judgment  is  leveiBed  and  the 
tause  remanded. 

Gamhlb,  J.,  not  sitting. 

ADMnOBTBAlOB  OF  IXTISTASB  AfPLTINO  IOB  IjUVS  TO  SSUL  BBAIffT  nUUll 

fire  notioe  of  each  application;  otherwioe  the  aale  under  the  lioeoae  convey 
DO  title:  I^reneh  ▼.  Hoyt^  25  Am.  Dea  464. 

PowxB  or  Sale  is  Axtachsd  to  OmoB  or  Exsoutob,  anb  hot  to  Pxasoir 
Nambd  as  Snoa:  Zebaeh  v.  AntiA,  6  Am.  Dea  352;  Manr  v.  Peay,  Id.  521. 

Tax  BUUi  or  nmroiPAX.  oabm,  ae  to  administration  nlee  waa  affirmed  in 
Siraum  v.  Drmmn^  41  Mo.  280.  It  waa  alio  dted  in  Ibrrar  ▼.  Detm,  24  U. 
16;  KnowUam  v.  BmUh,  86  Id.  618;  eee  VaUe'$  Hon  ▼.  Plemiiig'i  Hmr^  28 
Id.lfiSL 
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Rankin  v.  Ghablbeb. 

C19  Mwoube,  100.] 

Wribb  JiTBODionoir  or  Coubts  or  Law  and  Bquxtt  abb  Blbbub^ 
plaintiff  is  entitled  to  all  the  relief  that  would  formerly  have  been  afforded 
by  a  ooort  of  law  and  equity. 

^  Obtain  Injunction,  Somb  Stbono  and  Spboial  Faoib  mnst  be  ehown 
which  entitle  the  petitioner  to  thxe  extraordinary  remedy.  It  will  not 
iesue  to  oompel  a  builder  to  remove  his  joists  inserted  without  lioense 
in  the  wall  of  an  adjoining  proprietor;  yet  the  injured  party  may  reoonr 
dainfigBSt 

Apfbal  from  Bt.  Louis  court  of  oommon  pleas.  Ciyil  action 
under  the  code.  The  nature  of  the  petition,  answer,  and  ver- 
dict is  shown  by  the  opinion.  In  addition,  however,  to  the 
judgment  entered  up  against  defendant,  a  further  judgment  was 
entered  that  the  ends  of  the  joists  inserted  in  the  plaintiff's 
building  be  removed,  and  the  holes  filled  with  brick  and  mortar. 
Execution  was  ordered  to  issue  to  plaintiff  accordingly. 

B.  B,  Dayton  and  Barton  Bates,  for  the  appellant. 

G.  D.  Drake,  for  the  respondent. 

By  Oourt,  Scott,  J.  There  is  no  evidence  preserved  in  tha 
record  in  support  of  the  defense  set  up  by  the  defendant.  Con- 
sequently no  question  can  arise  as  to  the  right  to  continue  the 
use  of  the  wall  of  the  plaintiff  as  a  support  for  the  joists  of  his 
building.  The  verdict  establishes  the  fact  that  the  defendant 
has  unlawfully  made  use  of  the  building  of  the  plaintiff  as  a 
support  to  the  joists  of  his  house,  and  the  only  question  that 
arises  is.  What  remedy  or  judgment  is  warranted  in  law  by  the 
verdict  of  the  jury  ?  The  present  practice  act  having  blended 
the  jurisdiction  of  courts  of  law  and  equity,  it  would  seem  that 
the  plaintiff  is  entitled,  in  this  proceeding,  to  all  the  relief  that 
would  formerly  have  been  afforded  both  by  a  court  of  law  and 
equity. 

According  to  the  definition  of  a  nuisance,  which  is  said  to  be 
a  wrongful  act  or  neglect  of  one  man,  in  the  use  or  management 
of  his  land,  which  occasions  damage  to  the  possession  or  ease- 
ment of  his  neighbor,  or  to  a  public  easement,  it  may  be  ques- 
tioned whether  the  injury  complained  of  is  a  nuisance  or  not: 
GUbbons  on  Dilapidations  and  Nuisances,  860.  A  purpresture 
is  a  species  of  nuisance,  but  that  term  is  only  applied  to  an 
encroachment  on  land  belonging  to  the  public:  2  Co.  lit 
877.    But  although  the  act  complained  of  may  not  be  a  tech* 
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meal  nuisaaod,  to  be  redreesed  by  the  remedies  appgoptiated  bj 
law  for  that  spedea  of  wrong,  yet  it  is  dearly  an  injnxy^  enti- 
tling the  party  affected  by  it  to  an  action  for  its  redress.  The 
record  in  this  case  only  presents  the  petition  of  the  plaintiff, 
the  answer  of  the  defendant,  and  the  yerdict  and  judgment. 
The.  petition  sabstantially  alleges  that  the  defendant,  in  build- 
ing his  house,  used  the  wall  of  the  plaintiff's  house  (who  was 
building  simultaneously)  for  a  support  to  the  joists  of  his 
building.  The  defense  was,  a  license  to  use  the  waJl.  The  Ter- 
dict  of  the  juxy  awarded  damages  to  the  plaintiff  for  the  act 
complained  of. 

It  seems  that,  in  the  opinion  of  the  court  below,  an  eixoneoua 
Judgment  was  entered  on  this  verdict,  and  so  much  of  it  as  de- 
creed that  the  joists  be  removed  from  the  wall,  that  the  holes 
made  by  the  ixisertion  of  the  joists  be  filled  with  brick  and 
mortar  as  strongly  as  it  may  be  done,  and  that  the  plaintiff  have 
execution  against  the  defendant,  in  conformity  to  this  judgment 
and  decree,  was  stricken  out,  and  it  was  thus  left  a  judgment 
for  the  damages  assessed. 

Even  if  the  injuxy  complained  of  was  a  nuisance,  yet  it.  is 
well  known  that,  in  an  action  on  the  case  for  such  a  wrong,  no 
judgment  for  the  abatement  of  it  is  given.  That  judgment  was 
only  proper  in  the  old  writ  of  assize  of  nuisance,  and  in  a  quod 
permiOai  prosiemere:  8  Bla.  Com.  219.  But  these  andent  reme- 
dies have  fallen  into  disuse  if  they  have  not  been  abolished,  and 
the  action  on  the  case  and  the  writ  of  injunction  are  now  the  usual 
remedies  for  a  nuisance.  But  courts  of  equity  do  not,  as  a 
matter  of  course,  interfere  in  all  cases  of  this  kind.  That  inter- 
position can  only  be  demanded  to  restrain  iirepaiable  mischief, 
or  to  suppress  oppressive  or  interminable  litigation,  or  to  pre- 
vent a  multiplidiy  of  suits. 

No  injunction  will  be  granted  unless  the  act  done  or  contem- 
plated is  or  will  clearly  be  a  nuisance.  If  a  party  sees  a  nui- 
sance in  progress,  and  does  not  interfere  to  prevent  it,  he  will 
forfdt  his  right  to  assistance  from  a  court  of  equity:  Jc7ie$  v. 
Boyal  Canal  Co.,  2  Mol.  819;  WiUiams  v.  Harl  of  Jeraey,  1 
Cr.  &  Ph.  91;  Gibbon  on  Nuisances,  408.  As  the  record  is 
barren  of  all  the  circumstances  attending  this  transaction,  no 
reason  is  perodved  why,  if  the  extraordinary  powers  of  a  court 
of  chancery  are  exerted  in  this  case,  they  may  not  be  in  every 
complaint  of  a  nuisance.  It  is  allowable  for  a  party  to  take  the 
redress  of  wrongs  of  this  character  into  his  own  hands.  This 
was  a  case  eminentiy  proper  for  the  exercise  of  such  a  right. 
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Had  iheinjiiiy  been  redreeaed  bjtheparfyat  themomfint  iiwaa 
done,  the  oonseqaenoeB  would  have  been  by  no  means  so  serioiis 
as  they  most  be  at  this  time  by  granting  the  relief  prayed.  The 
injury  has  been  done.  It  can  not  now  be  pretented.  It  may 
be  redressed.  Whether  it  would  be  more  equitable  to  let  it  re- 
main, and  leave  the  plaintiff  to  his  remedy  at  law,  we  can  not 
Bay,  as  the  facts  necessary  to  a  determination  of  that  question 
are  not  before  as.  To  tear  down  the  house  of  the  defendant  now 
might  look  more  like  revenge  than  the  legal  reparation  of  an 
injury.  It  is  no  part  of  the  business  of  tribunals  of  justice  to 
minister  to  the  angry  passions  of  men.  If  the  defendant  will 
wantonly  persist  in  his  encroachments  on  the  rights  of  the 
plaintiff,  it  is  in  the  power  of  the  courts  of  law  to  award  such 
damages  as  will  arouse  him  to  a  sense  of  his  continued  injustice* 
The  other  judges  concurring,  the  judgment  is  a£Srmed. 

DinTUKmozr  bktwbmv  Law  and  BQumr  as  to  Aotionb  is  sot  Aboldhk» 
or  Oalhobnia. — ^The  innovation  that  there  ahall  be  bat  one  form  of  dTil 
action  extendi  only  to  the  fonn  of  the  action  and  the  pleadings:  De  WtU  t. 
Haif$9  M  Am.  Deo.  852.  Aa  to  equity  powen  of  mprame  ooort  of  Maine,  lee 
ShmUer  ▼.  Atwood^  Id.  647. 

iNJUMOnOVS  ISBUB  OklT  to  FBOTIOT  OlBAB  BiaB9S»  OB  AS  LiAsr  Tbdbp 

Fan  VBOM  BBAaoKABLi  Doubt:  Snowdm  t.  I^oah^  14  Am.  Deo.  547;  Com' 
numuwUh  ▼.  F.  Jb  JT.  Bmii,  82  Id.  290;  Bobe^M  ▼.  PiUmger^  Id.  412; 
RoaiK  ▼.  DriBooUf  52  Id.  852,  and  note  to  eame  oontainfag  ooUeoted  caeaa 
857;  Whiie  Y.  FloMugain^U  Id.  W8',  WkitMdY.  Bogen,  SO  Id.  2U. 

Tbm  pbxkozpal  oasi  was  ckxid  AJm  its  DooxBiini  A»90?K>  in  Abrm- 
AoMi  ▼•  KnmUetf  24  Mo.  60. 


Moonxr  v.  ElsNmzn. 

[19  Mwoube,  BBi,} 

Mainr  Oausib  of  Aotxon,  uixbib  Cods  PaAonoi^  beat  bb  Joibbd  n 
Oini  Pbtition;  bat  each  mnat  beeet  oat  eeparately  from  the  ottiei%  with 
iti  appropriate  prayer  for  relief. 

If  Sbvbral  Causbs  of  Aotion  abb  Joibbd  in  Oitb  Pbtitbok,  theraahoald 
be  a  separate  ■■neeptnent  of  damages  or  Terdiat  In  each  oanoe;  bat  a 
general  finding  for  defendant  on  saoh  petition  may  be  sostuned. 

Imfbopbb  Blbndibo  of  Sbtbbal  Caubbs  of  AonoB  beat  bb  Cubbd  by 
motion  to  compel  sn  election. 

brexBUonoK  to  Jubt,  m  Trial  fob  AsaAUur  abd  BAirBBT,  n  Bbbobbous 
WmOH  Bubs  thus:  '^  Althoogh  yoa  may  believe  from  the  evidenoe  that 
the  defendant  had  probable  cause  for  giving  information  of  the  violatioa 
of  the  law  by  the  plainti£^  still  this  does  not  aathoriae  or  Justify  the  de- 
fendant In  committing  sn  assaolt  and  batteiy  npon  the  person  of  the 
plaintiff;  and  if  the  joiy  also  beUeve  he  did  so  commit  an  ^ssanlt  and 
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battory,  the  law  presamoi  it  to  have  been  done  malidonriy,  and  the  }ary 
are  at  liberty,  in  each  case,  to  render  a  larger  amount  than  the  amoont 
actually  paid  by  the  plaintiff,  by  way  of  smart-money.** 

pBTinoN  IS  AonoM  tor  WBoiraFUL  Pbobicution  is  Fatallt  DKraomm, 
nnlen  it  states  that  the  proseontion  was  malicions,  and  that  plaintiff 
was  acquitted  of  it. 

Cut  Obdinangbs  ark  not  Subjxot  ov  Judicial  Notiob;  when  relied  on 
they  must  be  pleaded. 

Afpsal  from  St.  Lonis  oommissioiier'B  oourt.  The  petition  in 
this  action  combined  a  suit  for  an  assault  and  battery  with  one 
for  a  wrongful  arrest  and  prosecution.  In  the  former,  plaintiff 
alleged  that  defendant,  a  police  officer  of  the  city  of  St.  Louis, 
assaulted  him,  laid  violent  hands  upon  him,  and  had  him  arrested 
for  the  violation  of  a  city  ordinance.  In  the  latter,  plaintiff 
set  out  that  defendant  had  caused  two  separate  charges  to  be 
made  and  prosecuted  against  him  for  violating  city  ordinances. 
Plaintiff,  however,  alleged  no  malice,  or  acquittal  of  the  charges. 
He  claimed  damages  to  the  amount  of  one  hundred  dollars. 
Evidence  adduced  at  the  trial  tended  to  show  that  plaintiff  was 
driver  of  an  express  wagon,  which  he  left  standing  in  a  street, 
obstructing  a  crossing.  Defendant  went  to  him  in  a  store  near 
by  where  he  was  delivering  a  parcel,  and  requested  him  to  re- 
move his  wagon.  Plaintiff  replied  that  he  would  in  a  moment. 
Defendant  told  him  to  do  it  immediately,  and  laid  hands  upon 
his  coat  collar.  After  some  words  plaintiff  drove  off  and  was 
afterwards  arrested.  Defendant  then  offered  two  city  ordi- 
nances in  evidence,  but  which  he  had  not  pleaded:  one  pro- 
hibiting the  obstruction  of  streets  by  vehicles,  under  a  penally; 
the  other,  imposing  a  penalty  for  resisting  officers  in  the  dis* 
charge  of  their  official  duties.  These  the  court  excluded,  on  the 
ground  that  they  were  private  statutes,  and  had  not  been  prop- 
erly pleaded  or  referred  to  as  such.  Plaintiff  obtained  a  general 
verdict  for  fifty  dollars,  and  defendant  appealed. 

Glover  and  Biohardaon^  and  O.  O.  Mauro^  for  the  appellant 

A.  Jf.  Gardner,  for  the  respondent. 

By  Oourt,  Soott,  J.  It  would  seem  from  the  petition  that 
{his  is  a  suit  for  a  wrongful  arrest  and  prosecution  and  an  as- 
sault and  battery.  There  are  two  causes  of  action  joined,  or 
rather  mingled  together,  in  violation  of  the  rules  of  pleading, 
as  determined  by  this  court  in  the  case  of  ChUds  v.  Bank  of 
MRsaouri^  17  Mo.  213,  and  of  the  forms  of  pleading,  as  prescribed 
in  the  precedents  appended  to  the  present  practice  act.  Those 
precedents  show  that  while  many  causes  of  action  may  be 
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joined  in  one  petition,  jet  each  is  to  be  set  out  sepazatdy  and 
apart  from  the  others,  with  its  appropriate  prayer  for  rdief— 
a  course  indispensably  necessary,  it  would  seem,  to  aToid  inex- 
tricable confusion.  No  effort  was  made  by  the  defendant  to 
relieye  the  pleadings  of  this  embarrassment,  but  the  parties 
went  to  trial,  trying  both  causes  of  action  at  one  and  the  same 
time,  as  appears  by  the  record,  and  taking  but  a  single  assess- 
ment of  damages.  If  the  parties  will  not  properly  prepare  theii 
pleadings  in  the  courts  in  which  their  causes  are  first  Med,  thej 
can  not  expect  a  reformation  of  them  in  this  court.  Its  powers 
are  not  competent  to  such  an  undertaking.  No  such  authoiify 
is  intrusted  to  it.  It  must  take  the  record  as  it  is,  and  affirm 
or  reverse  the  judgment,  as  is  warranted  by  the  principles  of 
law.  The  presumption  is  in  favor  of  the  correctness  of  the  judg- 
ment of  the  inferior  court,  and  if  there  is  enough  iu  the  I'ecord 
to  sustain  it,  it  must  be  affirmed. 

It  was  a  provision  of  the  late  code  of  procedure  that  where 
there  are  several  counts  in  a  declaration,  and  entire  damages 
were  given,  the  verdict  should  be  good,  notwithstanding  one  or 
more  of  the  counts  should  be  defective.  If  the  present  practice 
act  is  properly  administered,  such  a  state  of  things  can  not  arise 
under  it.  If,  however,  under  the  present  act,  two  distinct  causes 
of  action  are  blended  and  tried  together,  and  a  single  assess- 
ment of  damages  is  made,  and  one  of  the  causes  of  action  is 
insufficient  to  sustain  a  judgment,  or  there  has  been  error  in  the 
trial  of  it,  and  the  other  is  sufficient  and  the  trial  of  it  has  been 
regular,  what  is  to  be  done?  Will  the  legal  cause  of  action, 
with  its  regular  trial,  support  the  verdict,  without  regard  to  the 
defective  cause  of  action  or  the  error  in  the  trial,  notwithstand- 
ing it  is  obvious  that  the  defective  cause  of  action,  or  that  in 
the  trial  of  which  there  may  be  error,  was  considered  by  the 
jury  in  assessing  the  damages  ?  Where  several  causes  of  action 
are  joined  in  one  petition,  there  should  be  a  separate  assessment 
of  damages  or  verdict  in  each  cause;  otherwise,  when  a  new 
trial  is  had  in  one  cause  of  action,  there  must  necessarily  be  a 
new  trial  as  to  all,  where  it  is  apparent  that  the  verdict  as  to 
some  of  them  is  correct.  This  course,  too,  will  enable  the 
plaintiff  to  enter  a  nolle  prosequi  as  to  one  cause  of  action  and 
take  a  judgment  for  the  rest.  A  general  finding  for  the  defend- 
ant, on  a  petition  containing  several  causes  of  action,  may  be 
sustained;  but  where  the  finding  is  for  the  plaintiff,  every  con- 
sideration of  propriety  requires  that  there  should  be  a  verdict  in 
each  cause  of  action,  and  these  will  all  be  blended  in  one  judg* 
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tneni.  This  course  of  pleading  and  pxactioe  is  also  recommended 
hj  the  considerations  that  a  motion  in  arrest  of  judgment  irill 
-thereby  be  confined  in  its  eflTeot  to  the  cause  of  action  def ectiTely 
stated,  and  plaintiffs  will  be  enabled  to  see  the  glaring  impro- 
priety of  misjoining  different  parties,  between  whom  there  is  no 
privity  in  the  same  action.  It  is  now  become  a  conmion  practice 
to  unite  an  action  of  ejectment  with  a  petition  for  partition,  thus 
making  the  tenant  in  possession  wait  the  event  of  a  litigation  in 
which  he  has  no  interest,  before  his  partof  the  suit  can  be  tried. 

As  the  present  practice  act  does  not  prescribe  a  mode  by  which 
this  inegularily  in  pleading  can  be  corrected,  and  as  this  is  not 
one  of  the  enumerated  causes  of  a  demurrer,  the  most  suitable 
mode  of  redress,  in  such  cases,  would  seem  to  be  a  motion  to 
the  court  to  compel  the  plaintiff  to  elect  for  which  cause  of  action 
he  will  proceed.  An  election  of  one  of  the  causes  will  not  have 
the  effect  to  prerent  a  future  action  for  the  other  causes.  In  all 
•oases  of  election,  the  costs  would  be  at  the  discretion  of  the 
«ourt,  to  be  governed  by  the  circumstances,  so  that  justice  may 
be  done. 

In  the  case  under  consideration,  there  was  an  instruction 
given  in  relation  to  the  assault  and  battery  which  can  not  be 
sustained.  The  jury  was  told  that  although  they  may  believe 
from  the  evidence  that  the  defendant  had  probable  cause  for 
giving  information  of  the  violation  of  the  law  by  the  plaintiff, 
still  this  does  not  authorize  or  justify  the  defendant  in  commit- 
ting an  assault  and  batteiy  upon  the  person  of  the  plaintiff;  and 
if  the  juiy  also  believe  he  did  so  commit  an  assault  and  batteiy, 
the  law  presumes  it  to  have  been  done  maliciously,  and  the  juiy 
are  at  liberty,  in  such  case,  to  render  a  larger  amount  than  the 
amount  actually  paid  by  the  plaintiff,  by  way  of  smart-money. 
We  know  of  no  principle  which  justifies  such  an  instruction  in 
a  trial  for  an  assault  and  batteiy.  The  cause  of  action,  as  to 
the  vrrongful  prosecution,  as  stated,  does  not  aver  that  the  in- 
jury was  done  maliciously,  whereas,  malice  is  of  the  essence  of 
the  action;  but  even  if  this  was  not  fatal,  surely  the  omission  to 
show  that  the  plaintiff  was  acquitted  of  the  prosecution  is  a 
fatal  objection  to  this  portion  of  the  petition. 

The  court  did  not  err  in  refusing,  as  evidence,  the  ordinances 
of  the  city.  The  courts  of  the  state  do  not  take  judicial  notice 
of  the  ordinances  of  any  town  or  city.  The  defendant  must  set 
forth  his  justification  in  his  answer.  If  he  relies  on  the  ordi- 
nances of  the  city,  he  should  set  out  so  much  of  them  as  may  be 
fiecessaiy  for  his  defense,  that  the  plaintiff  may  know  on  what 
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he  relies.  It  is  obvious  that  section  8  of  article  7  of  the  piae- 
tioe  act  does  not  affect  this  matter,  as  it  relates  onlj  to  the  pri- 
Tate  acts  of  the  general  assembly.  It  is  only  necessary  to  read 
the  defense  set  up  by  the  defendant,  in  his  answer,  as  to  the 
wrongful  prosecution,  to  be  satisfied  of  its  insufficiency.  The 
fiicts  are  pleaded  in  such  a  way  as  not  to  constitute  any  justi- 
fication for  the  act  complained  of. 

The  other  judges  concurring,  the  judgment  will  be  reversed 
and  the  cause  remanded. 

As  TO    8SPAB4TB    SUITB  VOB  SSVSBAL  GAfTSBS   OF  AOTXOK,    866  nota  t» 

Eoaritery.  BoatUer,  24  Am.  Deo.  85;  Badgerv,  TUeomb,  26  Id.  615b 

Kaiiox  Ajsrj>  Want  of  Pbobaslb  Caubs  mm  bb  Shown  in  an  actum  for 
malicioat  proMoatioii,  or  »  malioioiu  arrest:  Kdion  v.  Bemn$,  5  Am.  Dee.  670; 
B€UT,€hraJkmi,  9  Id.  687;  Tumor  v.  fToUier,  22  Id.  329,  and  note  to  nae 
836;  Mowry  v.  MUkr,  24  Id.  680;  bote  to  WkippU  v.  IkiUer.  29  Id.  33S; 
LeUUg  ▼.  Sawnm,  Id.  854;  note  to  Merriam  ▼.  liUehell,  Id.  516;  note  te 
Savage  v.  Brewer^  28  Id. 257;  Moloney  r.  Doone, 85. Id.  204;  OratUv.Dead, 
88  Id.  228;  and  thia,  notwithstanding  plaintiff's  trial  and  acquittal  upon  nch 
proseoation:  StoM  v.  8teveni,  30  Id.  611,  and  notes  thereto. 

GnATZONB  OF  Pbivoipal  Gabb. — ^Rnle  as  to  separate  Terdiotand  ■suussiiifint 
on  each  oonnt  wasaffirmed  in  Johmon  v.  iXdben,  25 Mo.  584.  Aa to  impcqpsr 
Joinder,  it  was  dted  in  Mqfera  v.  Field,  37  Id.  434;  Peffton  v.  Bo$e,  41  Id.  ^1, 
containing  reference  to  other  cases;  Stetfeneon  v.  Judy,  49  Id.  228.  The  prui- 
eiple  of  compelling  to  elect  was  affirmed  in  Bobb  v,  Woodwofd,  42  Id.  488; 
(HU  y.  MeehanU^  Bank,  85  Id.  132;  Myen  ▼.  /teU,  37  Id.  434.  It 
eossed  iaHoueey,  LoweU,  45  Id.  882.  As  to  jndidal  notice  oi 
it  was  affirmed  in  iState  ▼.  OddU,  42Id.214;  aod  as  to  genersl  Terdict,  it  was 
dted  in  Boyee  v.  Ohridy,  47  Id.  72;  Broumdl  ▼.  Paei/ic  B.  B.  Co.,  Id.  243. 
The  principal  case  was  also  cited  in  Clark  ▼.  ffami.  A  8U  Jo.  B.  B,  Cbi,  3S 
Id.  215;  8taU  ▼.  DuUe,  45  Id.  271;  Bigehw  ▼.  KoHkMimmn  B.  B.  Co..  48 
Id.  512. 


State,  Use  of  Boe,  v.  Thomas. 

[19  KlHCMmi.  613.] 

Kbasubb  of  Damaobs  nr  Action  upon  Atvaghmbnt  Bond  is  only  ifas 
natural  and  proximate  damages  xesolting  from  the  attachment;  bat  in  sn 
action  on  the  case  for  malidonsly  suing  oat  an  attachment^  damages  lor 
injury  to  credit  and  business  can  be  recovered. 

Ebbob  to  the  St.  Loiiis  court  of  common  pleas.  Samoel  Gmm, 
on  the  twelfth  day  of  September,  1849,  sued  out  of  the  Si.  LomB 
oixcnit  court  an  attachment  against  Bernard  F.  Boe,  a  reeideDt 
of  Iowa,  for  three  hundred  and  nineteen  dollars,  and  exeoated 
the  usual  attachment  bond  with  Jacob  P.  Thomas  as  securitiy. 
Boe  then  had  on  board  a  steamboat  at  the  levee  in  St.  Louis  a 
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lot  of  merchandiiWy.'Worth  from  one  thousand  to  two  tbonaand  dol- 
lars, purchased  by  him  of  merchants  in  that  dtj,  and  to  be  for- 
warded to  his  store  in  Iowa,  where  he  then  was.  Upon  this  the 
mcit  was  levied.  Friends  of  Boe  ezecnted  a  forthcoming  bond, 
and  the  goods  went  on  the  same  boat  without  losing  the  trip. 
I>ef endant  obtained  a  verdict  for  sevenly  dollars  on  an  oflBset  in 
the  attachment  suit,  which  was  tried  on  its  merits  before  a  jury 
on  liarch  5, 1852.  Judgment  upon  this  verdict  remained  unre- 
versed. On  the  tenth  of  August,  1852,  suit  was  commenced  on 
the  attachment  bond,  in  the  St.  Louis  court  of  common  pleas, 
against  Ounn  and  Thomas.  The  case  was  tried  at  the  Septem- 
ber term  of  said  court,  1853.  There  being  no  service  on  Gunn, 
the  suit  as  to  him  was  dismissed.  On  the  trial  before  a  jury, 
plaintiff  proved  Boe's  direct  damages  and  costs  to  be  three 
hundred  and  fifty-eight  dollars  and  fourteen  cents.  Plaintiff 
further  offared  to  prove  great  damage  to  Boe's  credit  and 
standing  in  business,  which  was  that  of  a  retail  merchant  in  the 
state  of  Iowa;  but  the  court  sustained  defendant's  objection  to 
this  testimony,  which  was  excluded.  Plaintiff  excepted.  The 
jury  were  instructed  that  plaintiff  was  not  entitled  to  recover 
for  any  loss  of  credit  to  Boe  in  consequence  of  said  attachment 
proceedings,  and  a  verdict  in  plaintiff's  favor  for  the  sum  above 
named  was  rendered.  Plaintiff's  motion  for  a  new  trial  was 
refused.  Proper  exceptions  were  taken  at  the  various  stages  of 
the  proceedings,  a  bill  of  exceptions  was  signed,  and  plaintifl 
prosecuted  his  writ  of  error. 

HQl,  Orover^  and  MU,  for  the  plaintiff  in  error. 
F.  A.  Dick,  for  the  defendant  in  error. 

By  Court,  Sooit«  J.  This  is  an  action  against  the  surety  in 
the  attachment  bond.  The  condition  of  the  bond  is,  that 
Samuel  Gtmn,  the  principal,  should  prosecute  his  action  with- 
out delay  and  with  effect,  refund  all  sums  of  money  that  might 
be  adjudged  to  be  refunded  to  the  defendant,  or  found  to  have 
been  received  by  the  plaintiff  and  not  justly  due  to  him,  and 
pay  all  damages  that  might  accrue  to  any  defendant  or  garnishee 
by  reason  of  the  attachment  or  any  process  or  proceeding  in  the 
suit^  or  by  reason  of  any  judgment  or  process  thereon.  The 
only  question  presented  by  the  record  is,  whether  the  plaintifl 
can  show  that  his  character  and  reputation  as  a  merchant  were 
injured  by  reason  of  the  attachment,  and  that  he  was  compelled 
to  suspend  his  business  in  consequence  of  it. 

Nothing  can  be  clearer,  both  on  principle  and  authority,  than 
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the  doctrine  that  the  liabilily  of  a  surely  is  not  to  be  extended 
by  implication  beyond  the  terms  of  his  contract:  Blair  t.  Per» 
pehud  Ins.  Co.,  10  Mo.  566  [47  Am.  Dec.  129].  If  the  design  of 
the  legislature,  in  prescribing  the  condition  of  the  bond  for  an 
attachment,  was  to  coyer  such  damages  as  are  claimed  by  the 
plaintiff,  there  would  have  been  no  necessily  for  the  Tariona 
specifications  which  are  found  in  the  condition.  If  all  possible 
damages,  proximate  and  remote,  were  designed  to  be  ooyered 
by  the  clause  giying  damages  that  might  accrue  by  reason  of 
the  attachment,  why  afterwards  insert  a  clause  allowing  dam* 
ages  sustained  by  reason  of  any  judgment  or  process  thereon  f 
This  distribution,  or  rather  spedfication  of  the  results  of  an. 
attachment,  and  the  giving  damages  accruing  by  reason  thereof, 
shows  what  damages  were  in  the  contemplation  of  the  general 
assembly  when  they  allowed  for  all  that  might  accrue  to  any  de» 
f endant  by  reason  of  the  attachment.  It  is  worthy  of  observa- 
tion, that  the  defendant  and  garnishee  are  mentioned  together, 
as  equally  likely  to  suffer  from  the  effects  of  the  writ.  If  it  wa» 
the  intent  to  give  the  defendant  damages  for  the  loss,  he  would 
not  thus  have  been  connected  with  the  garnishee,  who  could 
sustain  no  such  damage.  The  law  says  the  derk  shall  judga 
of  the  sufficiency  of  the  penally.  If  injuries  to  the  credit  wer» 
designed  to  be  covered  by  the  penalty,  how  could  the  derk 
estimate  the  sum  necessary  to  compensate  them?  By  what 
means  would  he  be  enabled  to  ascertain  the  amount  that  would 
cover  such  damages?  In  this  very  case,  it  is  said  that  the  dam- 
ages are  greater  than  the  penality  of  the  bond,  and  so  they 
would  be  in  every  case.  The  derk  does  not  know  that  any  sndk 
damages  will  accrue,  and  can  not  inform  himself  thereof.  Even 
if  he  was  assured  that  damages  would  accrue,  he  oould  not 
possibly  ascertain  their  extent.  In  requiring  the  derk  to  judge 
of  the  suffidenoy  of  the  bond,  the  law  must  have  designed  that 
he  should  require  a  penalty  that  would  cover  the  natural  and 
proximate  consequences  arising  from  attaching  property  equal 
in  value  to  the  debt  sued  for,  which  would  be  known  to  the 
derk.    He  would  have  no  other  data  in  fixing  the  penalty. 

The  question  here  is,  not  whether  the  plaintiff  is  entitled  to 
damages  for  a  malidous  attachment  against  his  goods,  whereby 
his  credit  was  injured  and  his  business  suspended,  but*  whether 
the  terms  of  the  bond  were  designed  to  cover  such  damages. 
For  a  wrongful  attachment,  a  plaintiff  may  bring  his  action  on 
the  case,  and  recover  damages  for  the  injury  sought  to  be  com- 
pensated in  this  action.    For  a  malidous  arrest,  for  a  malidous 
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suing  out  azeeation,  or  any  other  malioioiis  aboae  of  pfooesB, 
the  injured  party  has  his  rraiedy  in  a  qpeoial  action  on  Uie  caae. 
The  same  resort  is  open  to  the  plaintiff  in  this  soit  The  case 
of  DonneU  y.  Jcmes,  17  Ala.  689  [52  Am.  Deo.  194],  in  which  the 
court  held  that,  in  an  action  for  a  wrongful  attachment,  injuries 
done  to  the  credit  of  the  plaintiff  by  reason  thereof  might  be 
compensated  in  damages,  was  not  on  an  attachment  bond  as 
was  supposed,  but  was  an  action  on  the  case. 

The  statute  was  not  designed  to  give  damages  beyond  the 
natural  and  proximate  damages  resulting  from  the  suing  out  of 
an  attachment.  For  injuries  to  his  credit  and  business,  the 
plaintiff  is  only  entitled  to  damages  where  the  motiyes  of  the 
defendant  have  been  Tidous;  where  his  proceedings  have  been 
malicious  and  yezatious.  To  allow  damages  for  loss  of  credit 
to  business,  in  an  action  on  the  bond,  would  be  to  make  the 
plaintiff  responsible  in  one  form  of  action,  when,  if  it  had  been 
brought  in  another  form,  he  might  have  interposed  a  defense 
which  would  have  protected  him.  In  a  suit  on  the  bond,  the 
defense  of  a  probable  cause  would  be  unaTailing.  However 
upright  and  innocent  his  motives,  he  would  be  mulcted  in  the 
same  manner  and  to  the  same  extent  as  though  his  conduct 
had  been  swayed  by  the  blackest  malice:  Q^  v.  EdwardB,  9 
Bob.  (La.)  93. 

In  the  case  of  PeUU  t.  Mnver,  8  B.  Mon.  61,  the  action  was 
on  a  bond  for  an  attachment,  the  condition  of  which  was  to 
pay  all  damages  and  costs  that  might  be  sustained  l^  the  de- 
fendant in  the  suit,  by  reason  of  the  order  for  the  attachment. 
There  the  court  held  that  the  plaintiff  was  confined  in  his  re- 
coreiy  to  the  costs  and  expenses  incurred  by  him,  and  such 
damages  as  he  may  have  sustained  by  a  deprivation  of  the  use 
of  his  property  or  any  injury  thereto,  or  loss  or  destruction 
thereof,  consequent  upon  tiie  suing  out  of  the  attachment;  that 
he  had  no  right  to  recover  for  injuries  to  his  credit,  or  for  the 
derangement  of  his  business;  that,  for  such  injuries,  he  had  his 
redress  in  an  action  on  the  case  for  the  wrongful  process. 

The  court  which  tried  this  cause  seems  to  have  adopted  the 
foregoing  rule  as  the  measure  of  the  damages  to  be  recovered  in 
an  action  on  an.attaohment  bond.  We  see  no  reason  to  depart 
from  it. 

The  other  judges  concurring,  the  judgment  will  be  aiBrmed. 


AonoH  lOB  Wbonoful  ahd  Vxxatious  ATTAomaniT:  DotmeS  v.  Jmim, 
48 Am.  Deo.  W;  FarreH r.  CoOmt, 66Id.  190;  BeiMdkl v.  Bra^,lLZS2. 

Ths  fbdicifal  OAsi  WAS  onxD  AND  AFFBOVKDkkAkxtuiderT,  BatrrimM, 
18  Mo.  264.  and  died  in  .Orady  V.  Jhvte,  4S  U.  «89» 
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Wade  v.  Jones. 

(90  MnsoiTBi,  76.] 

PmuBi  "Bead  or  Familt**  Ikoludbs  Man  who  Iim  neither  .wife  nor 
children,  within  the  meaning  of  the  ezeoation  exemption  aot^ 

Pbocub  mat  be  Sbbvxd  upok  Membk&  of  Man's  Familt^  by  levying  e 
eopy  thereof  with  his  widowed  sister  keeping  honse  for  him. 

AozEOH  by  Wade  against  Jones  to  xeooTer  property  levied 
upon  and  sold  nnder  regular  ezeoation  directed  to  defendant 
Haintiffy  who  had  no  wife  or  child,  was,  at  the  time  of  the  levy, 
living  on  and  cultiTating  a  rented  piece  of  gronnd;  bat  his 
widowed  sister,  with  f  oar  small  children,  having  no  other  home, 
lived  with  him  and  kept  hoase  for  him,  and  he  supported  them. 
Besides  the  property  levied  upon,  not  exceeding  the  value  of 
eighty-seven  dollars,  plaintiff  had  no  other  property  to  exceed 
the  value  of  ten  dollars.  Judgment  for  defendant,  and  plaintiff 
appealed. 

J,  0.  Broadheadf  for  the  appellant. 

E.  Hunt  and  W.  Porter ^  for  the  respondent. 

By  Court,  Btlabd,  J.  We  have  no  doubt,  from  the  above 
agreed  statement  of  facts,  that  the  plaintiff  comes  vnthin  the 
meaning  of  the  phrase  '*  head  of  a  family,''  and  that  he  should 
have  been  so  considered  by  the  court  below.  The  supreme 
court  of  Tennessee,  in  1812,  in  the  case  of  Baohman  t.  Crawford, 
8  Humph.  216  [89  Am.  Dec.  168],  held  the  following  language: 
"  When  a  man  controls,  supervises,  and  manages  the  aflEeurs 
about  a  house,  he  is,  in  the  largest  sense,  the  head  of  the  family, 
and  all  who  reside  in  the  house  are  members  of  the  family. 
But  it  may  be  a  large  boarding  establishment,  in  which  half  a 
dozen  distinct  families  reside.  We  do  not  suppose  that  these 
families  lose  their  character  as  such  because  they  reside  under 
another  man's  roof  and  feed  at  a  common  table.  So  two  fiimi- 
lies,  with  equal  rights  and  claims,  may  reside  together,  and 
although  thus  associated,  they  all  constitute,  in  a  large  sense, 
one  family;  still  the  father  or  mother,  as  the  case  may  be,  exer- 
cising a  distinct  control  over  the  children  and  servants  belong- 
ing to  them,  constitutes  each  a  distinct  family,  and  the  mAn- 
ager  of  each  a  *  head  of  a  family.' " 

In  the  case  of  Bachman  t.  Crawford,  mipra,  the  court  below 
charged  the  jury,  **  that  if  the  plaintiff  had  children  who  were 
living  with  her  at  the  time  the  levy  was  made,  although  she 
resided  in  the  same  house  with  her  &ther,  and  although  he 
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might  daim  and  ezercifle  absolute  domixiioii  and  oontrol  oyer 
the  honse  and  fann,  still  the  plaintiff,  being  the  mother  of  chil- 
dren residing  with  her,  would  within  the  meaning  of  the  statate 
be  considered  as  the  head  of  her  own  family,  and  within  the 
exemption  of  the  statate,  and  that  there  might  be  two  families 
residing  together  in  the  same  honse,  and  occupying  the  same 
apartments."  This  chaige  was  held  correct  by  the  supreme 
court. 

In  the  case  of  Sallee  ▼.  Walers^  17  Ala.  486,  the  juiy  found 
*'  that  Curtis  had  one  child  dependent  on  him  for  a  support; 
but  that  he  had  no  wife,  nor  did  he  keep  house;  but  he  and  his 
child  boarded  at  different  houses  in  the  town  of  Greenville." 
The  court  said  upon  this  question,  as  to  Curtis  being  the  head  of 
a  family,  from  these  facts  found  by  the  jury,  *'  We  think  it  clear 
that  he  was."  But  in  the  same  case  the  court  said:  **  To  con- 
stitute a  family  within  the  meaning  of  the  act  [exempting  prop- 
erty from  execution],  the  relation  of  parent  and  child,  or  that 
of  husband  and  wife,  must  exist;  there  must  be  a  condition  of 
dependence  on  one  or  the  other  of  these  relations;  but  it  is  not 
necessary  that  all  the  defendants  should  live  under  the  same 
roof,  or  that  the  family  should  live  together;  it  is  the  relation, 
and  the  dependence  on  that  relation,  and  not  the  aggregation 
of  the  individuals,  that  constitutes  a  family." 

In  our  opinion,  it  is  not  necessary  that  the  relation  of  hus- 
band and  vrife,  or  &ther  and  child,  or  mother  and  child,  should 
exist  in  every  case  to  constitute  a  family.  The  man  who  con- 
trols, supervises,  and  manages  the  affidrs  about  the  house  is  the 
head  of  a  family,  and  such  a  man  need  not  necessarily  be  a  hus- 
band or  a  &ther.  Much  more  does  such  a  nuOi  assume  the 
station  and  rank  and  re^K>nsibilitie8  of  the  head  of  a  family 
than  a  father  only,  who  has  but  one  child,  no  vrife,  ke^s  no 
house,  but  boards  out  himself  with  one  family,  his  child  board- 
ing with  another  family  in  the  same  village.  Here  the  brother, 
the  plaintiff,  had  his  widowed  sister  and  her  children  living 
with  him;  he  vms  keeping  house  and  cultivating  a  small  piece 
of  groimd,  and  provided  for  and  supported  his  sister  and  her 
four  small  children;  the  sister  kept  house  for  him.  He  must  be 
considered  as  the  controller,  manager,  and  supervisor  about  the 
house,  and  the  head  of  the  family. 

Our  law  prescribes  the  mode  in  which  defendants  shall  be 
served  with  the  process  issuing  on  petitions.  The  third  and 
last  method  prescribed  is  as  follows:  ''Or  8.  By  leaving  such 
oopy  at  the  usual  place  of  abode  of  the  defendant,  with  some 
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white  penon  of  his  family,  above  the  age  of  fifteen  years.'* 
Suppoee  this  plaintiff  had  been  sued  himself ,  and  the  sheriff  had 
served  the  prooess  hy  leavinga  copy  thereof  with  the  defendant's 
sister,  Ifrs.  Garter,  at  his  usual  place  of  abode,  and  stating  she 
was  a  member  of  his  family,  and  a  white  person  over  the  age  of 
fifteen  years,  could  there  be  a  doubt  about  the  legality  of  such 
service?  Could  the  defendant  have  convinced  the  court,  from 
the  facts  agreed  to  in  this  record,  that  he  had  no  family,  and 
consequently  the  service  was  not  sufiicientf  Clearly  not.  Then, 
if  be  has  a  family  sufficient  for  this  purpose,  the  same  must  serve 
him  for  other  purposes. 

We  have  no  doubt  the  facts  agreed  to  constitute  this  plaintiff 
*'  the  head  of  a  family,"  in  the  meaning  and  contemplation  of 
the  act,  and  therefore  that  the  court  below  erred  in  declaring 
the  law  for  the  defendant. 

The  judgment  is,  with  the  concurrence  of  the  other  judges, 
reversed,  and  the  case  remanded  for  further  proceedings  In  ac- 
cordance with  the  views  expressed  herein. 

Who  IB  Hbai>  of  FAiOLTf— 1.  Whai  dnutitvUBa  FamUf  is  a  question 
which  courto  have  BometiiiMS  to  answer  in  esses  of  tnisti  snd  those  relating 
to  the  oonstniotion  of  devises  and  policies  of  insnianoe.  So»  too,  in  many  of 
the  states,  homestead  and  other  exemptions  are  allowed  to  the  "  heads  of 
families; "  and  the  eonrts  have  frequently  been  required  to  discnss  and  dedda 
the  question.  Who  is  entitled  to  the  benefit  of  this  exemption!  This  ques- 
tion was  oonsidered  with  referenoe  to  the  provisions  of  the  Texas  oonstitn- 
tions  of  1846  and  1866,  and  the  following  language  used  by  the  court:  *'  Lex- 
icographers, from  whom  in  our  literary  education  we  derive  all  our  knowledge 
of  the  correct  import  of  words,  tell  us  that  the  word  '  family,'  in  ita  origin* 
meant  servants;  that  this  was  the  signification  of  the  primitiTe  word.  It 
now,  however,  has  a  more  comprehensive  meaning,  and  emhraoes  aoollectiTe 
body  of  persons  living  together  in  one  house,  or  within  the  curtilage,  in  legal 
phrase.  This  may  be  assumed  as  the  generic  description  of  a  family.  It 
may,  and  no  doubt  does,  have  many  specific  senses  in  which  it  is  often  used, 
arising  from  the  paucity  of  our  own  as  well  as  of  all  other  languages.  Exam- 
ining and  criticising  the  word  in  all  its  specific  uses  and  appropriations,  it 
M'ill  be  most  obvious  that  it  was  in  none  of  these  specific  senses  the  term 
'  family '  was  used  in  the  constitution.  Its  use  in  such  a  sense  would  have  been 
objectless  and  nugatory,  because  it  would  be  wholly  impracticable  in  ita  ap- 
plication to  the  dvil  affiurs  of  mankind.  It  was  most  certainly  used  in  its 
generic  sense,  embracing  a  household  composed  of  parents  and  children  or 
other  relatives,  or  domestics  and  servants;  in  short,  eveiy  collectivo  body  of 
servants  living  together  within  the  same  curtilage,  subsisting  in  oommon, 
directing  their  attention  to  a  oommon  object,  the  promotion  of  their  mutual 
interests  and  social  happiness.  These  must  have  been  the  characteristics  of 
the  *  family'  contemplated  by  the  framers  of  the  constitution  in  ingrafting 
this  provision  upon  it.  It  is,  besides,  the  most  popular  acceptation  of  the 
word,  and  ui  more  fully  in  unison  with  the  beneficent  conception  of  the  polit- 
ical power  of  the  state,  in  making  so  humane  and  so  wIm  a  ooooession  as  that 
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of  the  inTiolabfllty  of  m  bonMtMul  from  all  faiTaiioii  by  legal  porooaa:  **  WiU 
mm  ▼.  Coeknmf  81  Tex.  680l  HftTing  a  wife  is  haviiig  m  family:  EUeMl  t. 
Burffwm,  21  HL  45;  and  aee  Ortenwood  r.  Maddox,  27  Ai^  667.  And  tho 
wife  is  a  part  of  the  lunily:  Nnxmr.  Ncmney,  1  Q.  B.  747.    In  ArnMy. 

fTote,  53 Iowa,  707,  and Ploor ▼.  Hudatmlm.  Oo.^  2Fed.  Bep.  438,  afamily 
ia  also  defined  to  be  a  ooUectiTe  body  of  persons  who  live  in  one  boose  and 
under  one  head  or  manager.  In  the  case  last  dted  it  was  said  that  **  there 
is  no  spedfio  nnmber  required  to  oonstitate  a  family;  bnt  they  moat  live 
together  in  one  hoose  and  under  one  head.  Nor  is  it  neoessary  they  should 
eat  in  the  house  where  they  live.  There  are  many  families,  it  is  well  known, 
who  live  in  one  plaoe  and  eat  outside  of  it.  Nor  was  it  necessary  that  tb^ 
should  be  employed  in  the  house  or  about  it;  nor  was  it  material  that  they 
were  hired.  The  preeise  question  is.  Were  tiiey  living  there  together  under 
one  head  or  management!  This  is  one  of  fact  and  not  of  law.*'  But  while 
**&mily  "  indudes  children,  or  persons  who  have  a  legal  or  moral  right  to  expect 
to  be  fed  and  clothed  by  another,  those  persons  who  have  neither  a  legal  nor 
moral  claim  to  the  bounty  of  another  can  not  be  placed  in  that  cat^gorys 

Wkaleif  V.  Whaley,  60  Mo»  681.  An  indigent  sister  and  her  children,  though 
mainly  dependent  on  the  applicant  for  support,  do  not  constitute  a  family 
for  whose  benefit  he  can  take  a  homestead  in  Georgia.    There  must^  it  ia 
said,  be  some  legal  obligation  on  iiim  to  support  its  members  to  constitute 
him  the  head  of  a  family:  Dendy  v.  €kmUe,  64  Ga.  528.    In  Alabama,  it  htm 
been  said  that,  to  constitute  a  family  witliin  the  meaning  of  the  exemption 
act  of  that  state,  the  relation  of  parent  and  child,  or  that  of  husband  and 
wife   must  exist;  there  must  be  a  condition  of  dependence  on  the  one  or  other 
of  these  relatious;  but  it  is  not  neoessary  that  all  the  dependents  should  live 
nnUer  the  same  roof,  or  that  the  family  should  live  together;  it  is  the  rela- 
tion, and  the  dependence  on  that  relation,  not  the  aggregation  of  the  indi- 
viduals, that  coDstitates  a  family:  Sattee  v.  Waters,  17  Ala.  488;  see  also  Aber- 
erombie  v.  Alderson,  0  Id.  984.    So  it  has  been  said  in  Texas  that  the  mere 
temporary  and  indefinite  union  of  persons  in  one  household,  **  directing  their 
attention  to  a  common  object,  the  promotion  of  their  mutual  interest  and 
social  happiness,**  or  the  hiring  of  sen'ants,  or  contributing  to  the  support 
of  persons  permissively  residing  with  a  party,  do  not  constitute  a  family 
within  the  meaning  of  the  constitution  of  that  state:  WhUhecui  v.  NieheUon^ 
48  Tex.  530.    In  the  state  just  mentioned,  the  relation  of  a  family  is  deter- 
mined to  exist  from  the  following  rules  deduced  from  the  authorities:  1.  It 
is  one  of  social  sUUus,  not  of  mere  contract;  2.  Legal  or  moral  obligation  on 
the  head  to  support  the  other  members;  3.  Corresponding  state  pf  dependence 
on  the  part  of  the  other  roenibers  for  support:  i?oco  v.  Oreen,  50  Id.  490.    It 
will  be  seen  that  this  question  is  determined  by  two  rules:  1.  Test  of  legal 
duty  to  support;  2.  Test  of  condition  of  dependence.    And  the  latter  one  pre- 
vails in  the  decisions.    Thus  it  is  said,  in  a  case  involving  the  exemption  of 
household  goods,  that  the  term  "  family  "  is  not  confined  to  the  mothev  and 
daughter  alone;  bnt  if  the  mother  is  keeping  boarders,  it  may  properly  in- 
clude a  servant,  and  in  any  case  would  include  a  visitor,  or  a  dependent  rela- 
tive who  was  living  in  the  family:  Weed  v.  DayUm,  40  Conn.  2SS;  and  in  a 
case  of  trust,  that  the  "family  of  James  Taylor**  meant  his  wife  and  such 
children  as  lived  with  him  as  part  of  his  household  and  were  legally  depend- 
ent upon  him  for  support;  but  did  not  include  grown  up  children  who  were 
married  and  not  living  with  him:  iSmiih  v.  Wildman,  37  Id.  384. 

hi  Town  qf  Cheshire  v.  Town  o/ Bur  Ungton,Z\  Conn.  326,  the  term  '*lamily** 
was  held  to  embrace  all  persons  >^  horn  it  is  the  riglit  of  the  head  of  the  fam- 
ily to  control,  and  his  duty  to  support;  see  also  /Jill  v.  Franklm»  54  Miss. 
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036.  TIm  widav la »  ptrtof  thr  iiiiiil^:  IFcAerT.  SkarU  59  AK  818;  and 
MO  Twrnet  t.  IfMtfen,  40  Id.  680.  But  the  tenn  does  not  indnde  alone  the 
widow  and  minor  ohildnn  of  tiio  daoeaaed,  hot  faidndea  aueh  penona  aa  cod- 
atitated  the  family  of  the  deeeaaed  at  tb*  time  of  hia  death,  wiiether  aervanti 
or  children  who  had  attained  their  majority.  Thi%  however,  ia  aaid  not  to 
indnde  boazden»  but  only  the  penona  oonatitoting  the  private  hooaefaold  of 
thedeoeaaed:  Strawny.  Strawn^HZ  HL  203.  It  ia  not  eaaential  that  "fan- 
ily  "  ahoold  indnde  children.  A  man  and  hia  wife  who  live  together  alone, 
and  have  no  children,  are  n  family:  Cox  v.  Stt^ord^  14  How.  Pr.  519.  So 
hia  anrviving  widow,  without  a  diild,  would  constitnte  that  relatian:  Bradiqf 
V.  RodeUperger,  3  Rich.  226.  And  the  father  and  A^nghf^r  who  live  together, 
the  wife  and  mother  being  dead,  would  come  within  the  aame  definition:  Cox 
T.  Staford,  14  How.  Pr.  510.  The  worda  "to  marry  and  have  %  family" 
have  been  oonatmed  to  mean  to  get  married  and  have  ianie  of  anch  mairiagei 
and  not  merely  to  get  married  and  hnve  %  family  by  becoming  a  honaekeepar: 
Speneer  t.  Speneer^  11  Paige,  150;  and  where  one  diea  leaving  a  widow, 
mother,  brother,  and  children  of  a  deoeaaed  brother,  he  leavea  a  &mily:  Kain 
V.  FUketf  6  N.  T.  507.  What  peraooa  oonatitate  the  memben  of  a  fBoBy  h 
aometimea  an  important  queation.  Thni^  if  an  applicant  for  a  homeatead  ii 
bona  Jlde  the  head  of  n  family  conaiating  of  hia  widovred  daughter  and  her 
minor  children,  phyaioally  unable  to  anpport  themadvea  and  dopendent  upon 
him,  he  ia  entitled  to  it;  but  if  he  fraudulently  made  them  membera  of  hia 
family  to  avoid  the  payment  of  hia  ddvta,  he  ia  nots  Blaekwdl  v.  BrougkUm^ 
56  Ga.  890.  A  married  daughter  with  her  children,  redding  with  her  mother, 
haa  been  hdd  to  f onn  no  auch  oonatituent  member  of  the  family  aa  toentttle 
her  to  aucoeed  to  the  homeatead  upon  the  death  of  her  mother:  Moeo  v.  Orem^ 
50  Tez.  483.  So  an  adult  peraon  redding  with  and  tranaaotinghia  atep-moth- 
er'a  bunneaa  ia  not^  within  the  meaning  of  atatutea  exempting  peraonal  prop- 
erty from  execution,  dther  a  houadiolder  or  member  of  her  family:  Bowme  v. 
WiU,  10  Wend.  475.  But  exemptiona  in  Texaa,  it  a^ema.  in  flavor  of  *' every 
dticen  or  head  of  a  family"  extenda  to  all  inhabitanta  of  the  atate^  maixiad 
or  aingle:  Coblm  v.  Cdemoa,  14  Tex.  504.  More  latitude,  it  aeema,  ia  indulged 
in  the  interpretation  of  the  term  "  family  "  aa  uaed  in  acta  regulating  the 
aervioe  of  proceaa;  and  it  hi  not  confined  in  Miiaouri  to  penona  under  the 
control  or  in  the  employ  of  defendant.  Thua  if  a  aon  take  hia  widowed 
mother  to  redde  with  him,  and  hit  houae  ia  her  home,  ahe  ia  within  the  terma 
of  the  atatute  a  member  of  hia  family:  BUingUm  v.  Jfoore,  17  Mo.  424^  But  ia 
Wiacondn  it  ia  aaid  that  aervioe  of  aummona  and  complaint^  by  leaving  a  copy 
thereof  at  the  workahop  of  defendant  with  hia  hired  man,  ui  not  a  aervioe  by 
leaving  it  with  a  member  of  defendanVa  family:  Mayer  v.  Chrijfbn^  7  Wia.  82. 
And  in  orimind  proceedinga,  a  diaturbance  of  the  **  ndghboriiood  "  ii  a  dia- 
torbanoe  of  the  family:  Noe  v.  Peopfe,  30  DL  96.  The  word  ''famfly,**  taken 
in  ita  ordinary  and  popular  aenae,  ii  no  ground  for  holding  that  two  workmen 
who  slept  in  a  building  destroyed  by  fire  constitute  a  family  within  the 
meaning  of  the  policy  of  insurance;  their  acta  in  looking  after  the  building 
made  them  watchmen,  not  a  family:  Poor  v.  Humboldt  /aa.  Co.,  125  Maaa. 
274;  see  Poor  v.  Httdoon  ln$.  Co.,  2  Fed.  Bep.  482. 

In  England  it  is  hdd  that  the  word  "  family,**  in  a  will,  primarily  meana 
<«  children,'*  and  that  under  the  word  '*  family**  diildren  done  can  take:  Pigg 
V.  Clarke,  L.  B.,  8  Ch.  Div.,  672.  The  expresdon  can  not  indude  dther  hua- 
band  or  wife:  In  re  J^fflrega,  L.  B.,  14  Eq.  CSaa.,  136;  In  re  JTttfdUaaon,  L.  B  , 
8  Ch.  Div. ,  540.  For  construction  of  the  expresdon  **  her  own  family  or  next 
ofkin,'*see5fioio  V.  riMecf,  L.  B.,  9Bq.  Oaa.,622.    So  in  thia  countiyy  in  da- 
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tennining  the  objeete  of  a  tnuit,  it  has  been  held  that  by  the  ''&xaDy  *'  of  tho 
testator,  his  children  only  are  meant:  Domtnldk  ▼.  Sajpret  8  Send!  656.  Bat 
a  broader  rule  ia  snatained  by  the  preponderance  of  anthoritiee  in  the  United 
States,  and  the  doctrine  of  the  master  of  the  rolls  In  SfadboeUT.  Bull,  1  Keen, 
181,  has  been  approved  and  applied.  The  master  there  said  that  "the  word 
'family'  is  capable  of  so  many  applications  that  if  any  one  particalar  oon- 
stmction  were  attribnted  to  it  in  wills,  the  intention  of  testators  would  be 
more  frequently  defeated  than  carried  into  effect.  Under  different  dream- 
stances,  it  may  mean  a  man's  hoasehold,  consisting  of  himself,  his  wife,  chil* 
dren,  and  servants;  it  may  mean  his  wife  and  children,  or  his  children,  es- 
eluding  the  wife;  or  in  the  absence  of  wife  and  children,  it  may  mean  his 
brothers  and  sisters,  or  his  next  of  kin,  or  it  may  mean  the  genealogical  stock 
from  which  he  may  have  sprung.  All  these  applications  of  the  word  and 
some  others  are  found  in  common  parlance;  and  in  the  case  of  a  will,  we  must 
endeavor  to  ascertain  the  meaning  in  which  the  testator  employed  the  word, 
by  considering  the  circnmstanoes  and  situation  in  which  he  was  placed,  the 
object  he  had  in  view,  and  the  contest  of  the  will:"  WoOaee  v.  JSh^r9  qfMc* 
Jf  idben,  2  Disney,  669,  and  anthorities  there  dted.  See,  to  same  effect,  HaU 
V.  StevenB,  66  Ma  670;  Bowditeh  v.  Andrew,  8  Allen,  839;  B<Ue$  v.  Dtwmm^ 
128  Mass.  834. 

2.  Qtneral  D^fimUion  €f  Htad  qf  Family, — "When  one  man  controls,  super- 
vises, and  manages  the  affairs  about  a  house,  he  is,  in  the  largest  senses  tha 
head  of  the  family,  and  all  who  reside  in  the  house  are  members  of  the  lam- 
ily.  But  it  may  be  a  large  boarding  establishment,  in  which  half  a  doaan 
distinct  families  reside.  We  do  not  suppose  that  these  families  lose  their 
character  as  sooh  because  they  reside  under  another  man's  roof  and  feed  at  a 
common  table.  So  two  families,  with  equal  rights  and  claims,  may  reside  to* 
gather,  and  althoogh  thua  associated,  they  all  constitute  in  a  large  sense  one 
family;  still  the  fiather,  or  mother,  aa  the  caae  may  be,  ezerdsing  a  distinct 
control  over  the  children  and  servants  belonging  to  them,  constitutes  each  a 
distinct  family,  and  the  manager  of  each  a  'head  of  a  family:'"  Bckcikman  v. 
Oraniford,  8  Humph.  216.  The  head  of  a  family  primarily  ia  the  husband  or 
father,  but  one  may  be  such  head  without  being  either,  as  we  shall  show  further 
on:  Whakn  v.  Cadman,  11  Iowa,  226;  PanoM  v.  lAvkigtUm,  Id.  104.  Tet 
he  must  be  the  master  in  law  of  the  family:  Whaien  v.  Cadman,  11  Iowa,  226. 
The  following  examples  will  illustrate  the  meaning  of  the  general  rule: 

3.  ffutdand, — ^Any  man  who  has  a  wife  is  the  head  of  a  family:  Brown 
V.  Brcwn,  68  Mo.  888;  WkUehead  v.  Tapp,  09  Id.  416;  KUdM  v.  Burg- 
win,  21  DL  46;  Cox  v.  SU^ford,  14  How.  Pr.  621;  and  he  will  occupy  this 
relation  though  he  have  children  who  are  temporarily  absent  to  be  edu- 
Gated,  but  for  whom  he  provides:  Bobinion*9  Cote,  8  Abb.  P^.  466.  But  a 
husband  in  one  state  with  a  family  in  another  can  not  be  considered  as  the 
head  of  a  family  in  the  former,  though  he  shows  that  during  his  residence  ia 
the  former  state  he  was  accompanied  by  hii  son.  He  must  show  his  son  to 
be  dependent  upon  him  for  support:  AUm  v.  Jfanaste,  4  Ala.  664.  And  a 
person  can  not  claim  the  benefit  of  exemptions  afforded  by  law  to  men  of 
family,  without  evidence  that  he  has  a  family:  AhercromhU  v.  Aldermm,  9 
Id.  081;  Boykm  v.  JBdwainU,  21  Id.  261;  JBtkUe  of  WaUey,  11  Nev.  200;  Kidd 
V.  LeaUr,  46  Ga.  281. 

4.  Deaerted  JJustoui^Whilst  a  marriage  de  jure  exists,  the  husband  Is 
the  head  of  the  family,  though  composed  only  of  his  wife  who  has  left  himx 
Brown  v.  Brown,  68  Mo.  891;  and  the  case  is  not  affboted  by  the  fugi- 
tive wif e'a  residenoe  in  another  state,  or  the  huabaad's  illicit  relations  with 
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luiother  wonuui  liTing  with  him:  Whiiekead  t.  Tapp,  09  Id.  41&  Whilo  ifat 
iUOui,  how«v«r,  of  the  hnabuid  m  head  of  the  family  ia  not  neee— arily  loat 
by  the  death  or  aheenoe  of  hia  wife  and  children:  I>ojfU  t.  Cfobmm^  6  AQflD» 
71;  WM  ▼.  ChwUfift  6  Iiei^  722;  Bj&odlk  y.  Kraemer^  8  OaL  66;  it  may  ceaaa 
to  exist  under  oertain  droamatanoea:  RtioaXk  ▼.  Kratmet^  aaprtk  Thn%  ia 
Ohio,  it  ia  aaid  to  ceaae  where  the  hnahand  waa  living  alone,  whoae  yonngeat 
ohild  waa  in  the  onatody  of  hia  divoroed  wife,  and  whoae  eldeat  ddldnn, 
nearly  grown,  were  entirely  anpporting  themaelTee  in  other  localftiea,  witii 
the  father'a  oooaent^  and  without  any  control  or  aaairtanoe  from  him:  Oooptr 
▼.  Coo/Ter,  24  Ohio  St  488;  compare  with  Blodbioett  y.  f^tni^iUoa,  66  Ga.  390. 

6.  Widawtr. — ^It  can  not  he  maintained  that  amaa  ia  no  longer  the  head  of 
the  fiamily  becaoae  hia  wife  ia  dead,  leaving  with  him  minor  children.  Hia 
then  would  aeem  to  be  more  the  head  than  ever,  when  the  reaponaibility  and 
care  of  the  remnant  of  the  family  are  thua  caat  adely  upon  hiuL  If  the  hue- 
band  ia  the  head  of  the  wife,  Bpheaiana  v.  23,  and  therefore  the  head  of  the 
family,  ao,  alao,  ia  the  widower  the  head  of  hia  motherieaa  children,  and  thna 
the  head  of  a  family:  Baameif  v.  Xe«2f,  61  N.  H.  268.  And  while  a  man^ 
family  may  be  broken  up,  after  hia  wife'a  death,  by  hia  grown  ohildrena'  vol- 
untary departure,  it  ia  not  ao  juat  aa  aoon  aa  hia  wife  diea,  and  hia  ohildren 
become  of  age;  for  if  a  dependent  daughter  and  her  three  minor  children  re- 
main with  him,  and  are  aupported  by  him,  he  ia  atill  the  head  of  a  family: 
BlackweU  v.  Btrmgldont  66  Ga.  390.  Even  if  a  widower'a  ohildren  leave  him, 
after  the  yeara  of  majority,  and  he  atill  continuea  to  occupy  the  premiaeauaed 
aa  a  home  at  the  time  of  his  wife's  death,  aa  hia  own  dwelling-plaoe  and 
home,  he  ia  yet  the  head  of  a  family:  Baamey  v.  Leei$^  supra;  compare  with 
Cooper  V.  Cooper ^  iuprtu  And  the  occupation  of  premiaea  by  a  widower  with- 
out children,  where  he  and  hia  mother  are  living  thereon,  and  making  it  his 
and  her  home,  givea  him  the  same  ttcUut:  ParwM  v.  jDMn^ntoii,  11  Iowa,  104. 

6.  SuroMng  Widow, — ^While  the  hnaband  Uvea  he  ia  conaidered  the  head 
•of  the  family,  and  upon  his  death  the  widow  takea  that  capacity,  and  all  the 
inddenta,  privilegea,  and  reaponaibilitiea  attached  to  it.  Huaband  and  wife 
are  oo-equala  in  life,  and  at  death  the  survivor,  whether  huaband  or  wife,  re- 
mains the  head  of  the  family.  But  it  will  be  obaerved  that  when  the  wife 
diea,  the  surviving  huahand  takea  upon  himaelf  no  new  capadty,  but  contin- 
ues aa  he  waa  before,  the  head  of  the  family:  Wood  v.  WheeUr,  7  Tez.  20; 
Hevaik  v.  Kraemer,  8  GaL  73;  Floyd  v.  Mosier,  1  Iowa,  612;  WhaknY.  Odd- 
fnan,  11  Id.  226.  If  the  wife  and  her  children  continue  to  rende  together  in 
the  house  of  her  deceaaed  husband,  and  oonatitnte  a  family,  ahe  ia  entitled  to 
exemptiona  offered  by  law  to  her  as  the  head  of  a  &mily:  Becker  v.  Becker, 
47  Barb.  497.  And  if  a  widow  with  her  children  reside  in  the  house,  and  on 
the  land  of  her  aged  father,  being  permitted  to  cultivate  auch  portion  of  the 
land  aa  ahe  ohoee,  ahe  ia  the  head  of  a  family:  Bachman  v.  Oremifordf  3 
Humph.  214;  approved  in  Ex  parte  BHen^  2  Tenn.  Gh.  33.  But  the  wife,  a 
ohildlesa  widow,  is  embraced  within  the  meaning  of  the  worda  "  family  of 
the  deceaaed:**  EeUUe  qf  WcUley,  11  Not.  260;  and  there  ia  no  ground  for 
holding  that  she  can  not  occupy  the  podtion  of  head  of  a  family:  Bradley  v. 
BodekpergcTf  3  Blch.  226.  So  a  widow,  keeping  houae  upon  land  allotted  to 
her  in  dower,  without  any  ohildren  of  her  own,  but  with  five  orphan  children 
of  a  deceased  sister  who  had  been  membera  of  the  family  during  her  hnabaad*a 
life,  and  with  two  other  orphan  children  of  her  late  hushand*s  sister,  ia  the  head 
of  a  family:  Ex  patU  Brien^  2  Tenn.  Gh.  33.  In  Georgia,  however,  it  ia  said 
that  a  widow  who  haa  no  children  living  with  her,  dependent  on  her  for  sup- 
port, is  not  entitled,  aa  the  head  of  a  family,  to  carve  a  homeatead  out  of  her 
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^MMMed  biubMid's  property:  Kidd  r.  Letter^  46  O*.  231.  The  hwbMid'b 
chfldren  of  a  former  marriage,  ae  well  as  her  own  oflspring,  oonttitate  a  part 
of  the  widow's  &mily,  and  if  the  minor  children  of  deoeaaed  live  with  her,  and 
are  supported  by  her,  she  is  to  be  regarded  as  their  head:  SatiderUi^  y.  Aia- 
iierUn,  1  Swan,  442;  Brigkam  ▼.  Buak^  33  Barb.  590.  So  is  a  woman  hay- 
ing an  in&nt  son  who  lives  with  her,  and  is  dependent  npon  her  for  support: 
Caiartll  y.  Coimor,  6  Daly,  224;  &  C,  51  How.  Pr.  45.  Bot  it  is  held  in 
Georgia  that  the  wife,  having  no  children  of  her  own,  is  not  the  '*  head  of  * 
family"  of  the  minor  children  of  her  husband  by  a  former  marriage:  Laihtop 
V.  Sddier^M  Loan  and  BuUdnig  A»9oekUiUm,  45  Ga.  483. 

7.  Abandowd  Wife, ^ A  married  woman,  abandoned  by  her  husband,  but 
living  with  and  supporting  her  child,  is  the  head  of  a  family  within  the  mean- 
ing of  the  execution  law:  Na$h  v.  NormeiU,  5  Mo.  App.  545;  and  in  criminal 
prosecutions  she  will  be  so  considered:  Stale  v.  Slater^  22  Mo.  464  And  in 
homestead  exemptions  she  will  thus  be  protected,  though  the  separation  was 
the  result  of  ibgreement  on  the  part  of  husband  and  wife,  arising  out  of  their 
unhappy  relations  and  his  failure  to  provide  her  with  a  home:  Kenley  v. 
HwUleon,  99  IlL  500;  S.  C,  30  Am.  Rep.  31.  In  fact,  it  matters  not  what 
his  motives  were  for  leaving,  whether  it  was  dissatisfaction  with  his  family 
or  fear  of  criminal  prosecution,  the  effect  ib  the  same  on  hii  family.  They 
need  a  homestead  as  much  in  the  one  case  as  in  the  other:  People  v.  8tiit^  7 
Brad.  App.  298. 

8.  Married  Woman  Living  Apart  from  her  Huaband. — ^It  is  held  in  Ala- 
bama that  a  married  woman  residing  there,  who  has  no  children,  and  whose 
husband  is  a  non-resident,  is  not  entitied  to  claim  the  benefit  of  the  exemption 
law,  because  she  has  no  family:  Keiffer  v.  BarMy^  31  Ala.  192.  But  a  married 
woman,  the  owner  of  separate  property,  and  residing  upon  it  as  a  domicile, 
with  her  family,  ii  entitled  to  claim  her  homestead  exemption:  Parlee  v. 
Stewart^  60  Miss.  717.  And  while  the  deserted  husband  ii,  in  Missouri,  still 
held  to  be  the  head  of  a  family  within  the  meaning  of  the  homestead  law, 
after  lUs  wife  left  him,  she  is  still,  in  the  absence  of  minor  children,  entitied  to 
the  homestead,  upon  her  husband's  death,  though  she  be  living  apart  from 
him  at  that  time:  Proton  v.  Brown,  68  Mo.  388. 

9.  Unimairried  Pentme, — Any  individual  of  either  sex  may  be  the  head  of 
a  family.  It  is  not  necessary  that  the  head  of  a  family  should  be  a  married 
person:  Bitvalk  v.  J^raemer,  8  Cal.  72.  There  must,  however,  be  some  de- 
pendence upon  such  head.  Thus  where  evidence  showed  the  debtor  to  be  a 
homafide  housekeeper,  with  an  unmarried  sister  and  two  brothers,  all  under 
twenty-one  years  of  age,  living  with  him,  that  the  parents  were  both  dead, 
that  the  children  were  without  means,  and  tliat  he  had  assumed  their  educa- 
tion and  support,  exempted  articles  were  set  apart  to  the  family  as  thus  con* 
atituted:  McMurray  v.  Shuek^  6  Bush,  111.  So  is  a  son  iu  legal  contemplation 
the  head  of  a  family,  if  he  is  of  full  age  and  assumes  the  obligation  of  provid- 
ing for  a  widowed  mother  and  her  children,  with  whom  he  lives,  and  who 
are  dependent  upon  him:  Connaughtan  v.  Sandu^  32  Wis.  3S7;  Whalen  \\ 
Cadfnanj  1 1  Iowa,  228.  An  unmarried  man  whose  indigent  mother  and  siiters 
live  with  him  and  are  supported  by  him  occupies  this  tttalne:  Mamh  v.  Lax/enhy^ 
41  Ga.  153;  and  so  does  an  unmarried  woman,  in  charge  of  her  deceaseil  sis- 
ter's two  children  and  keeping  them  in  her  own  house,  whore  they  were 
taken  upon  the  sister's  death,  and  at  her  request:  Arnold  v.  Waltz^  53  Iowa, 
706.  Where  a  man  of  the  years  of  majority  and  his  sister  live  together, 
both  owning  some  personal  property  and  contributing  toward  their  household 
«xpeDS8B,  the  brother  appearing  to  direct  and  control  affiiirs,  he  is  a  house- 
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holder:  Chmkum  t.  OrockeU,  18  Ind.  119.  Tlie  nme  rale  preraili  es  to  ea 
nnmarried  wonuoi  haying  the  oare  and  nudntenanoe  of  her  illegitimato  mmor 
child :  EUiB  ▼.  WhUe^  47  CaL  73.  Bnt  where  the  £Mta  show  the  peraon  aaBoin- 
ing  tGPbe  the  head  of  a  family  to  be  a  bachelor,  having  no  penon  depending 
on  him  for  support  and  maintHnanca,  he  is  not  the  head  of  a  family:  Oalhcmm 
V.  AfeLendon,  42  Qa.  405;  and  having  servants  and  employees  residing  with 
him  will  not  make  him  so:  Id.;  Oaraiy  v.  Du  Bose,  5  8.  C.  493;  Calkmm  v. 
WUlianu,  32  Oratt.  18.  An  nnmarried  woman  having  no  children  Is  not  tba 
head  of  a  family:  Woodworth  v.  Conutoek,  10  Allen,  425;  neither  is  an  nn- 
married man  who  furnishes  necessaries  for  hoosekeeping  and  living  to  his 
brother  and  brother's  wife  who  live  with  him  and  for  whom  they  keep  honse: 
WhfUen  v.  Cadmoaiy  1 1  Iowa,  226.  So  with  a  single  man  who  had  sometunes 
oconpied  a  house  and  lot  as  a  sleeping-place,  bnt  had  no  family  in  any  senss 
of  the  word:  WU»on  v.  Coekran^  31  Tex.  677.  And  in  Sonth  CSarolina  an  na- 
married  person  can  not  ooostitato  himself  the  head  of  a  fsmily  by  the  adop> 
iion  of  another's  child,  and  the  maintenance  of  servants  snd  a  hooaebold;  for 
the  law  will  make  no  "distinction  among  unmarried  persons,  favcMing  those 
who  have  servants  from  those  who  have  none;  or  those  who  choose  toeanraise 
a  charity  towards  others  by  giving  them  food  and  shelter  from  those  who 
have  not  the  ability  to  do  so: "  In  re  Lantbaon,  2  Hughes,  233. 

10.  Ouardian  o/  Minor  Child  may  become  the  head  of  the  family,  in 
case  there  should  be  no  father  or  mother.  The  child  can  not  be  deprived  of 
the  homestead  because  it  has  no  parents  living:  BamUree  v.  Dtamard^  CB  Gil 
629;  S.  C,  27  Am.  Rep.  401. 

11.  Tenant^  by  renting  and  occupying  the  premises  of  the  owner,  oaa  not 
deprive  the  owner  of  such  control  over  the  property  as  to  forfeit  hie  lig^t  of 
homestead,  where  the  owner  boarded  and  lodged  in  the  house.  Hie  tenant 
csn  not  thus  be  made  the  head  of  the  family:  Brmon  v.  Uroieii,  68  Ma  388b 
Nor  does  the  fact  that  the  owner  is  a  widower,  his  children  all  being  manried 
and  away  from  home,  affect  the  case:  Myera  v.  Ibrd^  22  Wis.  138. 

12.  Partnerahip  can  not  be  the  head  of  a  family.  Tlie  members  of 
the  firm  csn  not  severally  or  jointly  claim  sn  exemption  as  to  partnership 
property:  Kwgdey  v.  Khtgdejf,  39  CaL  665;  State  v.  Spencer,  64  Mo.  355; 
CfttptU  V.  McFef,  9  Kan.  30;  In  re  HandUn,  3  DilL  290;  PoiMf  v.  KimbaB, 
101  Mass.  105;  BanaaU  t.  Comlif.  44  F^  St.  442;  /a  re  ffqfer,  1  Nat.  Bank. 
Reg.  547  (Pa.);  In  re  Price,  6  Id.  400  (Md.);  In  re  BhdgeU,  10  Id.  14ft 
(Mich.).  The  weight  of  authority  and  argument  seem  to  sustain  this  con- 
clusion, but  the  courts  of  New  York,  WiMonsin,  and  North  GaroUna  have 
held  otherwise:  Baddi^T.  Wood,  25  Barb.  52;  SUwasi  v.  Broum,  37  N.  Y. 
850;  WrigU  v.  Pratt,  31  Wik  99;  ^tiriM  v.  Haarris,  67  N.  C  14a  Thia 
oontrary  doctrine  is  further  supported  in  In  re  Young,  3  Nat  Bank.  Beg. 
440  (Mo.);  In  reBupp,  4  Id.  95  (Ohio);  In  re  MeKtreher,  8  Id.  409  (Dak. 
Ter.).  So  a  widow  can  not  lawfully  daim  a  homestead  oat  of  the  partner- 
ship property  of  her  deceased  husband:  Kimgdeffy,  Kmgdejf,  39  CaL  665. 

13.  Indian  FamUiee,—H&^  term  ''family*  is  used  in  treaties  between  the 
United  States  and  Indian  nations.  Thus,  within  the  meaning  of  the  treaties 
of  1817  and  1819,  a  white  man,  recognised  as  a  member  of  the  Cherokee  na- 
tion by  being  treated  with  as  a  commissioner  of  the  nation,  and  manried  to 
an  Indian  woman,  although  he  exerdsed  the  privileges  of  a  dtisen  of  the 
state  of  Tennessee  and  of  the  United  States,  was  held  to  be  the  head  of  an 
Indian  family:  Morgan  v.  Ponder,  2  Yerg.  450;  and  the  fact  that  a  person's 
name  was  registered  with  the  Cherokee  agent  for  a  reservation,  eta,  has 
been  held  oonclnslve  evidence  that  he  was  the  head  of  an  Indian  funily,  aad 
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resided  witUn  the  oededtezrltory:  /ones  t.  Xvana,  5  Id.  821.  In  Tumtr  ▼. 
Fi$h,  28  MiM.  808,  it  is  held  tlwt  the  treaty  of  1880  has  reference  to  the 
heeds  of  fiunilies  liTing  under  the  dominion  of  the  Choctaw  nation;  but  it 
doee  not  say  that  a  white  man  may  not,  according  to  the  oeagea  and  oostoma 
of  that  nation,  be  the  head  of  a  femily.  A  grandmother  and  her  grand- 
ohildren  were  held  to  compose  a  "  family  "  in  the  meaning  of  that  word  in 
the  treaty  of  1832,  and  the  grandmother  to  be  the  head  of  a  Creek  fsmily: 
Ladiga  ▼.  Bolcmd,  2  How.  681. 

14.  HouaehMer, — ^Thns  far  in  this  note  the  term  '* householder"  has  sev* 
eral  times  been  used;  but  it  ii  very  nearly  synonymous  with  the  phrase 
"  head  of  a  family.**  In  fact,  the  terms  "  householder  "  and  **  head  of  a  fam- 
ily "  are  held  in  Virginia  to  have  the  same  meaning  in  the  provisions  of  the 
oonstitution  and  statute  relating  to  homesteads:  Calhoun  v.  WUUamSf  82 
Oratt.  18.  In  New  York  the  word  **  householder  "  is  defined  to  be  the  head, 
master,  or  person  who  has  charge  of  and  provides  for  a  family,  and  does  not 
apply  to  the  subordinate  members  or  inmates  of  the  household:  Bovme  v.  WiU^ 
10  Wend.  475;  Woodward  v.  Murray,  18  Johns.  400;  Chiffln  v.  StOheriand,  14 
Barb.  456.  Bee  also  Greenwood  v.  Maddox,  27  Ark.  848.  The  terms  are 
used  interchangeably  in  an  Illinois  case,  in  which  it  was  held  that,  where  a 
widower  and  resident  of  MiBSOuri  went  with  Us  children  to  the  first-named 
state,  and  there  occupied  a  room  merely  at  the  sufierance  of  the  owner,  under 
circumstances  which  made  him  a  mere  visitor  or  guest,  and  soon  afterwards 
died  there,  the  children  could  not  receive  the  same  amount  of  property  that 
would  have  been  by  law  allowed  to  the  widow  of  deceased.  The  facts 
showed  deceased  to  be  neither  a  resident  nor  the  head  of  a  family.  He  was 
in  declining  health,  and  his  eldest  daughter  cared  for  him  until  his  death  x 
VeiU  V.  Eoehf  27  HL  129.  Evidence  that  a  housekeeper  with  a  family  ab- 
sented himself  from  home  for  a  time  on  account  of  some  domestic  difficulty, 
and  staid  with  his  sister,  is  insufficient  to  show  that  he  has  forfeited  his 
right  of  exemption  under  execution  laws:  CarrinffUm  v.  fferrin,  4  Bush,  624. 
Again,  one  does  not  lose  his  character  of  householder  by  temporarily  ceasing 
to  keep  houae,  and  storing  his  property,  with  a  view  to  return  to  it  again 
and  renew  housekeeping:  Orifin  v.  StaherUmd,  14  Barb.  466.  Furthermore 
the  protection  of  property  exempt  from  execution  in  favor  of  bona  fdt  house 
keepers  with  a  family  continues  while  the  housekeeper  is  in  i/ranmin;  as 
where  a  debtor  avowed  his  intention  to  leave  the  state,  and  packed  up  and 
started  for  that  purpose:  AnUumy  v.  Wade,  1  Bush,  110.  The  subject  of 
this  note  is  somewhat  discussed  in  the  note  to  Rockwell  v.  ffiibbelP$  Adm'rs,  45 
Am.  Deo.  254;  and  fully  in  Freeman  on  Executions,  sees.  222,  223,  240;  and 
Thompson  on  Homesteads  and  Exemptions,  sees.  44  IIS. 
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Facts  Svhioisht  to  Comfsl  Convstavcb  of  Patx2itie'8  Titlx  Hxld  or 
TnnsT  VOB  Ahothxr,  and  relied  upon  m  »  defense  in  ejectment,  mart  be 
set  up  in  answer  with  the  same  partioalarity  required  of  a  bill  in 
ohanoery. 

ICiBX  Statbkbut  IK  Akswsk  to  Encnaxn  thai  Dkrmbast^  Estky 
WAS  Fbiob  to  that  npon  which  plaintiff's  patent  issaed  shows  no 
ground  for  equitable  relief. 

Appeal  from  Clark  drouit  oourt.  Ejectment.  Plaintiff  relied 
on  a  patent  from  the  United  States,  dated  April  19, 1850.  De- 
fendant relied  upon  an  entry  with  the  register  and  receiver  of 
the  land-office  at  Palmyra,  dated  June  21,  1847.  Plaintiff, 
under  instructions  appearing  in  the  opinion,  submitted  to  a 
nonsuit,  and  failing  to  have  it  set  aside  on  motion,  appealed. 


Dryden,  for  the  appellant. 

Anderson  and  Bichmomd^  for  the  respondent. 

By  Court,  Oaublb,  J.  The  plaintiff  claims  the  land  in  con- 
troversy in  this  ejectment  under  a  patent.  The  defendant  sets 
up  an  entry  older  than  the  patent,  and  denies  that  after  his  en- 
txy  the  United  States  had  a  right  to  sell  the  land  to  the  plaint- 
iff, or  to  issue  a  patent,  and  alleges  that  the  plaintiff  obtained 
the  patent  by  fraud,  and  that  therefore  it  is  void.  Evidence 
was  given  for  the  purpose  of  showing  that  the  plaintiff,  having 
entered  by  mistake  a  different  tract  of  land,  had  applied  to  have 
the  entry  canceled,  and  to  have  the  money  applied  to  the  entry 
of  the  land  now  in  dispute;  such  applications  could  only  be 
acted  upon  and  decided  by  the  conmiissioner  of  the  general 
land-office;  and  that,  pending  the  plaintiff's  application  before 
that  officer,  the  defendant  had  been  permitted  to  enter  the  land, 
upon  condition  that  the  entry  was  to  be  vacated  if  the  applica- 
tion of  plaintiff  was  sustained;  that  the  plaintiff's  application 
was  sustained,  and  the  officers  of  the  land-office  vacated  the  en- 
try of  defendant  and  issued  a  patent  to  the  plaintiff.  The  cir 
cuit  court,  in  the  two  instructions  given  at  the  request  of  the 
defendant,  and  which  are  the  only  instructions  given,  required 
that  the  plaintiff,  in  order  to  recover  in  this  ejectment, 
should  show  facts  anterior  to  his  patent  and  prior  to  the  entry 
of  defendant.  The  first  of  these  instructions  required  that  he 
should  show  an  application  to  the  register,  made  in  a  particular 
manner,  and  prior  in  time  to  the  defendant's  entry,  or  he  could 
not  recover.  The  second  lays  down  the  law  broadly  that  he 
could  not  recover  without  showing  an  application  and  entry 
older  than  the  defendant's  entiy. 
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The  supreme  oourt  of  Utte  United  States  has  repeatedly  de- 
clared that  Hie  fee  in  land  disposed  of  by  the  United  States 
remains  in  the  gOTemment  until  the  patent  issues,  and  this 
court  has  followed  those  decisions,  acknowledging  their  obliga- 
tion. In  the  present  case  two  parties  claim  the  right  of  enter- 
ing a  particular  portion  of  public  land,  and  a  controvarsy  is 
carried  on  before  the  officers  of  the  land  department.  The 
decision  is  in  favor  of  the  plaintiff,  and  his  entiy  is  recognized 
and  the  patent  issues  to  him.  The  fee  in  the  land  is  thus  vested 
in  him  9  and  if  there  is  any  equity  in  favor  of  defendant,  which 
would  make  the  plaintiff  a  trustee  of  the  fee  for  his  benefit, 
that  equity  is  to  be  enforced,  not  by  declaring  the  patent  void, 
but  by  a  proceeding  by  which  the  fee  would  be  transferred  from 
the  plaintiff  to  the  defendant.  If  the  defendant  had  a  patent 
junior  to  that  of  the  plaintiff,  it  might  answer  his  purpose  to 
have  the  elder  patent  declared  void.  The  present  action  is 
simply  an  action  of  ejectment,  and  the  parties  rely  on  a  patent 
on  one  side  and  an  entry  on  the  other.  Between  two  such 
titles,  as  giving  the  right  to  possession,  the  law  gives  effect  to 
the  patent  in  such  action:  OriffUh  v.  Deerfeli^  17  Mo.  31.  Nor 
does  the  effect  of  the  patent  depend  upon  the  mere  fact  of  pri- 
ority of  entry,  for  if  the  patent  issues  on  the  junior  entry,  it 
still  transfers  the  fee  which  remained  in  the  government  after 
the  first  entry.  If  the  patent  was  obtained  under  such  circum- 
stances as  would  make  the  grantee  in  it  a  trustee  for  another, 
the  mode  of  enforcing  such  equity,  under  our  former  practice, 
was  to  file  a  bill  in  a  court  of  equity  to  compel  a  conveyance  of 
the  title  held  under  the  patent.  If  the  same  facts  that  would 
be  sufficient  to  compel  such  conveyance  can  be  available  under 
our  present  practice,  in  the  defense  of  an  ejectment  for  the  pos- 
session, they  must  bo  set  up  in  the  answer  with  the  same  par- 
ticularity that  would  be  necessary  in  a  bill  in  chancery. 

The  answer  in  the  present  case  merely  sets  up  the  entry  of 
defendant  as  prior  to  the  date  of  the  plaintiff's  patent,  and 
alleges  that  the  patent  was  illegally  and  fraudulently  obtained, 
and  was  therefore  void.  If  the  present  defendant  had  sought, 
in  a  court  of  equity,  to  divest  the  plaintiff  of  the  fee  acquired  by 
the  patent,  he  would  have  stated  the  time  when  the  plaintiff  en- 
tered the  land  in  the  land-office,  and  the  circumstances  under 
which  the  entry  was  permitted  by  the  officers;  whether  under  a 
mistake,  or  upon  false  representations  made  by  the  plaintiff,  set- 
ting forth  the  facts  in  relation  to  the  mistake  or  the  representa- 
tions made.    In  like  mainer,  any  other  ground  of  equitable 
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claim  to  the  land,  as  against  the  gxantee  in  a  patent,  would  haire 
been  stated  in  a  bill  wiUi  precision.  The  only  fact  alleged  in 
the  answer  in  this  case  is  the  fact  that  the  defendant  entered 
the  land  prior  to  the  issuing  of  the  plaintiff's  patent.  It  is  true 
that  it  is  in  parts  of  the  answer  assumed  that  the  entiy  bj  the 
pUintiflP  was  after  that  by  the  defendant,  but  it  is  not  anywhere 
stated  distinctly  as  a  fact  that  the  entry  by  plaintiff  was  the 
junior  entry.  The  date  of  it  is  not  stated  in  the  answer.  Now, 
the  fact  that  the  defendant's  entry  is  older  than  the  plaintiff's 
patent  is  consistent  with  the  fact  that  the  entry  upon  which 
that  patent  issued  may  have  been  older  than  that  of  the  defend- 
ant. But  if  it  be  assumed  that  the  patent  issued  to  plaintiff 
upon  a  junior  entry,  still,  if  in  any  case  under  the  laws  of  the 
United  States  and  practice  of  the  goyemment  a  patent  could 
rightfully  issue  upon  such  junior  entry,  the  mere  statement  thai 
the  defendant's  entry  was  the  elder  is  not  of  itself  the  state- 
ment of  a  ground  for  equitable  relief,  for  in  faTor  of  the  patent 
the  presumption  will  be  made  that  the  &cts  warranted  the 
officer  in  issuing  it.  The  record  in  this  case  shows  that  evi- 
dence was  given  upon  the  trial  for  the  purpose  of  establishing 
the  facts  that  Carman,  the  plaintiff,  had,  by  mistake,  made  an 
erroneous  entry  upon  other  land,  and  that  he  had  made  an  ap* 
plication  to  have  the  error  corrected  and  the  money  applied  to 
the  purchase  of  the  land  in  question,  and  that  this  application 
was  pending  in  the  general  land-office  when  the  defendant's  en- 
try was  made.  This  proceeding  was  under  the  act  of  March  8, 
1819:  3  U.  S.  Stat.  626. 

Without  expressing  any  opinion  upon  Uie  question  whether 
the  evidence  given  established  the  &ct  of  such  application  hav- 
ing been  made  before  the  defendant  was  permitted  to  enter  the 
land,  it  is  sufficient  to  say  that  it  was  a  proper  execution  of  that 
act,  upon  an  application  being  made  to  correct  the  error  in  the 
previous  entry,  and  apply  the  money  to  the  payment  for  another 
specified  tract,  to  hold  the  tract  thus  applied  for  as  exempt  from 
entry  by  others.  At  least,  the  officers  of  the  government,  in 
giving  such  construction  and  effect  to  the  act,  wotdd  not  be 
regarded  as  attempting  to  exercise  a  power  injurious  to  others. 
In  such  case,  if  the  defendant  succeeded  in  obtaining  permission 
from  the  register  to  enter  the  land,  it  would  be  but  the  just 
exercise  of  the  powers  of  the  land  department  to  refuse  to  recog- 
nize the  entry  of  the  defendant,  provided  the  application  of  the 
plaintiff  to  correct  the  error  in  his  previous  entry  was  sustained, 
and  his  right  to  purchase  the  land  entered  by  defendant  was 
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recognized.  In  each  oaae  it  is  not  beliered  that  a  oonrt  of  equit j 
would  interfere  to  divest  the  title  held  under  the  patent.  This, 
then,  would  be  one  case  in  which  the  mere  priority  of  entry 
would  create  no  equiiy  against  the  person  holding  the  patent 
under  the  junior  entry^  and  this  is  only  given  as  an  instance. 
Other  cases  might  be  stated  in  which  a  court  of  equity  would 
rot  disturb  the  title  held  under  the  patent,  although  another 
person  had  made  the  first  entry. 

The  answer,  then,  in  this  case,  if  it  be  undentood  to  allege 
that  the  defendant's  entry  was  the  elder,  does  not,  by  that  state- 
ment alone,  make  a  case  for  equitable  relief,  and  the  instruc- 
tions of  the  court,  which  required  the  plaintiff  to  go  beyond  his 
patent  and  prove  an  entry  prior  to  that  of  defendant,  were 
«rroneous.  The  defendant,  if  he  has  a  claim  upon  the  courts  to 
interpose  for  his  relief,  must  show  it  more  specifically. 

The  judgment  is,  with  the  concurrence  of  the  other  judges, 
reversed,  and  the  cause  remanded. 


Patxht  n  Brtbb  Lioal  Titlb  tha5  Priob  Entbt  as  Qiving  Rioht  to 
Posbbssion:  Cfmgrieh  v.  /bto,  57  Am.  Deo.  081. 

FRAUDUUE2VT  PaTSMTKI  18  TkUCTKB  FOR  BSKEFTT  OF  TUOBB  IlVJUBID  BT 

RI8  Conduct:  Xeioit  t.  LewU^  43  Am.  Deo.  640,  and  note;  Qrove^^  HMn  t. 
FnUame,  fSn  Id.  247. 

Pbiob  Bktbt  will  Pbbvail  ovbb  Patbnt  in  Eqcivt,  but  at  Law  Patbvt 
WILL  PRRVAIL  OVBB  Pbiok  Entbt:  Note  to  McA/tt  V.  JTetfTi,  45  Am  Deo. 
S35. 

BlOBT  AOQUIRBD  BT  EVTBT  18  NOT  LlOAL  BUT  EqCITABLK  RiOUT:  Rftd  V. 

Buttocks  12  Am.  Deo.  845;  mnd  no  equitable  title  can  be  opposed  to  the  patent 
where  a  recovery  is  sought  in  ejeotment:  ParHnmrn  v.  Braeben^  99  Id.  296; 
€otUra:  HiUuk-ho-nU  v.  WaiU,  45  Id.  dO& 

In  AonoM  of  EjBomBMT  Patent  can  not  bb  Tmpbaohbp  bt  Showing 
THAT  It  was  Obxainbd  by  Fraud:  JVUkeringtcn  v.  McDcmaU^  8  Am.  Deo. 
603;  Smiik  v.  WinUm,  Id.  755;  OvrrUm  ▼.  Campbell^  9  Id.  760;  note  to  Siarh 
T.  Mather,  12  Id.  565;  Parkuimm  ▼.  Bradun^  89  Id.  296;  eonfra:  HiL^uk-luMtA 

T.  WatU,  45  Id.  808. 

For  Gknbbal  Rulb  ab  to  whbn  Cbstui  qub  Tbuvt  can  Maintain  Bjbot- 
MBNT,  see  note  to  DoggeU  v.  Hart,  58  Anu  Deo.  472. 

Patbnt  Rboulab  on  its  Facx  can  not  bb  Collatbballt  Imfbaohbd.— 
The  regnlar  prooeeding  is  by  adirect  suit  for  that  purpose  in  ohanoery:  Note 
to  Stark  t.  M€Uher,  12  Am.  Deo.  566;  note  to  Boalner  ▼.  VetUren,  20  Id.  276; 
Carter  ▼.  Spencer ^  89  Id.  106;  but  a  patent  is  not  always  ooncluslYe  evidence 
of  title,  and  an  equitable  right  originating  before  date  of  patent  will  be  ex- 
amined into:  £Utridge  v.  Breand,  Id.  512;  Atdick  v.  CoMn,  48  Id.  164;  and 
it  is  said  in  Mississippi  that  patent  may  be  impeached  for  iUegality  ot  fraud 
at  Uw  as  well  as  in  equity:  IJit^uk-ho-nU  v.  WaUa,  45  Id.  808. 

The  pbincifal  cabb  was  cited  in  Oray  ▼.  Oivens,  26  Mo.  802;  and  Jlobm 
r.  Strautman,  35  Id.  308,  to  the  doctrine  that  a  patent  obtained  by  fraud 
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Inures  to  the  benefit  of  the  detended  person.  This  is  also  laid  down  to  be 
the  rale  in  the  same  case,  29  Id.  84.  See  also  Stephenttm  v.  8mUh^  7  Id.  61QL 
llie  principle  that  legal  title  remains  in  the  United  States  ontQ  patent  issues 
was  reasserted  in  Oib8(m  v,  Ohouteau*8  Heirs,  39  Id.  636;  and  the  prinelpsl 
cited  to  this  point  in  LeBeau  ▼.  AmUtage,  47  Id.  138. 


Ghbibty's  Administbatob  v.  Si.  Louib. 

[30  MnMUBX,  148.] 
MUKIGIPAL  COBPOBATION,  AS  InOIDSNT,   HAS    POWKB  TO    TaKX    AND  HOLP 

Profebtt,  Rial  and  Psbsokal,  unless  restrained  by  express  words  of 
its  charter. 

AonON    AGAINST    MUNICIPAL   COBFOBATION    TO    RlOOTKB    IlLBOAL  TaXH* 

assessed  nnder  color  of  law,  can  not  be  maintained  by  one  who  has  voU 
nntarily  paid  them,  on  the  ground  that  the  dty  lias  no  oapacily  to  take 
and  retain  the  money  where  no  restraint  to  take  and  hold  peTWonal  prop- 
erty is  imposed  by  the  words  of  its  ohsrter.  This  principle  is  not  affected 
by  the  fact  that  the  money  was  paid  by  an  administrator. 

Appeal  from  St.  Louis  court  of  common  pleas.  Action  by 
administrator  of  William  Christy  to  recover  taxes  paid  by  him 
and  his  predecessor  to  the  dty  of  St.  Louis,  beyond  one  six« 
teenth  of  one  per  cent  per  annum,  upon  real  estate  of  their  in- 
testate, situate  in  what  was  known  as  the  new  limits,  brought 
into  the  city  by  the  charter  of  1841.  Judgment  for  defendimt, 
from  which  plaintiff  appealed. 

BeynoldSf  for  the  appellant. 

Dayton  and  Oantt,  for  the  respondent 

By  Court,  Soott,  J.  This  action  is  founded  on  the  state  of 
facts  that  existed  in  the  case  of  WaUeer  v.  8L  Louis,  15  Mo. 
668,  and  grows  out  of  the  acts  of  the  ciiy  therein  detailed. 
The  argument  addressed  to  the  court,  founded  on  the  incapacity 
of  the  city  as  a  corporation  to  take  and  retain  the  money,  the 
subject  of  this  suit,  is  unsupported  by  authority;  as  by  the  com- 
mon law,  corporations,  as  an  incident,  possess  the  power  to  take 
and  hold  property,  real  and  personal.  The  mortmain  acts,  if 
they  are  in  force  here,  will  not  affect  this  question,  as  they  do 
not  extend  to  personally.  Bestraints  on  this  incident  of  corpo- 
rations may  be  imposed  by  the  express  words  of  their  charters, 
or  by  implication,  but  there  is  nothing  in  the  charter  of  the  city 
of  St.  Louis  that  can  affect  this  question.  Nor  is  the  point  in 
the  case  affected  by  the  consideration  that  the  money  was  paid 
by  an  administrator.     No  reason  can  be  perceived  why  the  case 


Oct  1854.]  Thompson  v.  Lton.  599 

of  an  administrator  should  be  different  from  that  of  any  othez 
indiyidual.  Under  the  circumstances,  it  would  hardly  be  main* 
tained  that  he  committed  a  devastavii  in  paying  the  taxes  de- 
manded by  the  ciiy. 

It  can  not  be  disguised  that  the  question  involved  in  this  con- 
troverqr  has  received  different  determinations  in  the  courts  of 
the  states  of  the  Union.  The  view  entertained  by  this  court, 
when  the  point  was  presented  in  the  case  of  Walker  v.  St,  Louis^ 
mipra^  derives  confirmation  from  the  cases  of  Hemmingway  v. 
Mackiaa,  88  Me.  416;  and  Smiih  v.  Beadfield,  27  Id.  145. 

The  other  judges  concurring,  the  judgment  is  affirmed. 


COSPOIULTION  MAT  HOLD   BOTH  BbAL  AND   PSBSONAL   PbOPSBTT  UKIBS 

RiSTBiCTiD  BT  Tebmb  ov  ITS  Ghartib:  Loihrop  V.  Commercial  Bank,  33 
Am.  Deo.  481;  SHaU  t.  Commimonen  qf  MansfiM,  57  Id.  409,  and  note 
thereto. 

Foa  Ihcidkiital  Powsbs  PoesBSSBD  ht  Ck>RFOBATiON8,  aee  extended 
oitation  of  aathoritiee  in  note  to  State  t.  Commiseionerd  qf  MansfiM,  57  Am* 
Dec  414. 

MUHICIFAL     OOBPOBATION     CAN     OnLT    EzXBCISB     PoWBRS     EzPRISSLT 

Granted,  and  rach  others  aa  may  be  necessary  to  carry  the  powers  ex- 
pressly granted  hito  execution:  Bank  qfCMUieothe  v.  Swayne,  32  Am.  Deo. 
707,  and  note  thereto;  CoUhu  t.  Hatch,  51  Id.  465;  Ohio  L.  I.  A  T,  Co.  v. 
MtrehamUf  etc  Co,,  1^  Id.  742;  Town  </  Petersburg  v.  Mappin,  56  Id.  501. 

As  TO  Bbootxrt  ov  Illbqal  Taxis  Paid  undbb  Compulsion,  see  ex- 
tensive note  to  Moffor  qf  Baltimore  ▼.  Lefferman,  45  Am.  Dec.  164.  The  note 
to  this  case  also  contains  an  elaborate  discussion  of  what  constitutes  compul- 
sory payment,  so  as  to  enable  the  payor  to  recover  the  money  paid. 

The  principal  gasb  was  oitxd  in  8taU  v.  Powell,  44  Mo.  440,  to  the 
point  that  illegal  taxes  voluntarily  paid  can  not  be  recovered  back.  See  atso^ 
to  the  same  point,  County  qf  Lewie  v.  Tale,  10  Id.  65a 


Thompson  v.  Lton. 

[90  MXHOUBX,  156.] 

Infant  oan  not  Ezxouts  Powkr  or  Appointmbnt  ooapled  with  an  in* 


Infant's  Doabilitt  can  not  ri  Dispensed  with  by  instrument  creating 

power  of  appointment. 
Mbbr  Lapse  of  Tims  will  not  Prevent  Court  or  Equity  ibom  Ditest- 

INO  Legal  Tttlb,  conveyed  by  trustee  under  direction  of  infant  bene* 

fidary  exercising  power  of  appointment,  at  any  period  short  of  that 

constituting  a  bar  by  the  statute  of  limitations. 
^UBOSASBE'b  Title  to  Infant's  Estate,  Obtained  for  Valuable  Con- 

aoMBJOiov,  AND  WITHOUT  NoTioE  OF  Ant  Claim  aoainbt  Estate,  wiQ 

not  be  disturbed  in  equity. 


000  Thompson  v.Lyos.  [IGaBoiiiiI, 

Appsal  from  St.  Louis  court  of  common  pleas.  The  opinion 
states  the  &cts* 

Olover  and  Richardwn^  and  B.  Baies^  for  the  appellanta 

Shepley,  for  the  respondents. 

By  Court,  Boott,  J.  This  was  an  action  to  set  aside  a  deed, 
and  to  recoTer  possession  of  two  lots  on  Collins  street,  in  the 
city  of  St.  Louis,  brought  in  May,  1861.  The  respondents,  who 
are  the  defendants,  claim  title  to  the  premises  in  controTeraj, 
under  a  deed  from  William  P.  Foster  and  his  daughter,  Yiiginia 
Wetherell,  who  afterwards  intermarried  with  William  F.  Thomp- 
son, one  of  the  plaintifEs.  In  July,  1829,  Charles  Collins  and 
wife  conyeyed  the  premises  in  dispute  to  William  P.  Foster,  for 
the  consideration  of  seyen  hundred  dollars,  in  trust  for  hiiT 
daughter,  Virginia  Wetherell,  who  was  then  a  minor,  and  to  no 
other.  This  deed  was  subject  to  the  following  proyiso,  yiz.: 
*'  That  it  shall  and  may  be  lawful  to  and  for  the  said  William 
P.  Foster,  the  trustee  aforesaid,  at  any  time  hereafter,  upon  the 
request  of  her  the  said  Virginia  Wetherell,  to  release,  assign, 
and  conyey  the  whole  or  any  part  of  the  premises  herein  de> 
scribed  to  such  person  or  persons  as  she  shall  designate  or 
appoint,  and  to  such  use  or  uses  as  she  shall  or  may  think  fit  or 
expedient.  John  W.  Wetherell,  the  husband  of  Virginia  Weth- 
erell, died  during  the  year  1831.  Ontheseyenthdayof  June,1831, 
William  P.  Foster  and  his  daughter,  Virginia  Wetherell,  who  was 
still  a  minor,  joined  in  a  deed  and  conyeyed  the  lots  in  dispute  to 
Bussell  Hubbard  for  one  hundred  and  thiriy-two  dollars  and  fif  ly- 
three  cents,  which  lots  by  subsequent  conyeyanoes  passed  to  the 
respondents.  In  the  year  1884  Virginia  Wetherell  intermarried 
with  William  F.  Thompson,  who,  in  conjunction  with  his  wife, 
brings  this  suit,  on  the  ground  of  her  infancy  when  she  exe- 
cuted the  deed  to  Bussell  Hubbard.  On  these  &ct8  there  was 
a  judgment  for  the  defendants.  Nothing  is  said  in  relation  to 
the  title  deriyed  from  the  execution  on  Neyille's  judgment 
against  John  W.  Wetherell,  because  there  is  no  fact  found  which 
shows  that  the  consideration  of  the  deed  from  Collins  and  wife 
to  Foster,  in  trust  for  Virginia  Wetherell,  proceeded  from  her 
hvsband. 

The  defendants  seek  a  support  to  the  conyeyance  made  by 
Virginia  Wetherell  during  her  infancy  in  the  words  of  the  proyiso, 
which  empowered  the  trustee,  at  any  time  thereafter,  upon  her 
request,  to  conyey  the  premises.  The  dicta  in  some  of  the  books, 
which  maintain  that  an  infant  may  make  an  appointment  to  uses 
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of  trust  estates,  where  such  authority  is  confened  by  express 
terms  in  the  deed  creating  the  tmstj  do  not  seem  to  be  supported 
bj  any  decided  case.  The  case  of  HoUxngthead  t.  HMingthead^ 
Oilb.  Eq.  187,  where  an  infant,  having  covenanted  to  settle 
his  estate  on  maniage,  according  to  a  power  Tested  in  him,  but 
having  died  before  full  age,  the  remaindernum  was  compelled  to 
perform  the  covenant,  has  been  called  an  idle  one,  and  not  law: 
Bingham  on  Infancy  and  Ooverture,  81.  Sir  Edward  Sugden 
has  remarked,  in  reference  to  the  opinion  that  an  in&nt  might 
«xercise  a  power  not  simply  collateral,  given  by  express  words 
during  infancy,  that  it  would  be  a  bold  decision  that  an  infant 
may  have  a  power  of  disposition  over  an  estate  through  the  me> 
•dium  of  the  statute  of  uses.  Before  the  statute,  it  is  dear  that 
«n  infant  could  not  alien  a  use  limited  to  him,  that  is,  could  not 
direct  his  trustees  to  convey  the  estate  to  a  third  person.  In 
that  respect  equiiy  followed  the  law.  Now  the  statute  only  oper- 
ates on  what  were  uses  at  the  time  it  passed.  A  power  not  sim- 
ply collateral  is  a  beneficial  right  to  direct  the  trustee  to  convey 
the  estate  to  whom  you  shall  appoint.  This  direction  an  infant 
can  not  give  by  reason  of  his  nonage:  Sugden  on  Powers,  216; 
Macpherson  on  Infancy,  802;  4  Kent's  Com.  824.  A  beneficial 
power  being  in  the  nature  of  property  which  an  infant  can  not 
by  law  alienate,  it  would  be  strange  that  an  incapacity  which  the 
law  imposed  should  be  evaded  by  means  of  a  power  conferred 
by  an  individuaL  A  right  to  bestow  on  infants  properfy,  with 
an  absolute  power  of  disposal,  would  enable  third  persons  to 
destroy  that  control  with  which  the  law  has  wisely  intrusted 
parents  over  their  minor  children.  Minors  would  become  adults, 
as  there  would  be  no  danger  of  loss  in  contracting  with  them. 

The  statute  of  limitations  is  no  bar  to  the  plaintiff  right  of 
tecovery.  Although  the  disabilities  enumerated  in  the  statute 
are  not  cumulative,  yet  as  Yirginia  Wetherell  was  under  age 
when  she  executed  the  conveyance  in  1881,  her  right  of  action 
accrued  immediately  thereon ;  consequently  she  had  twenty  years 
from  her  majority  within  which  to  bring  her  action,  as  a  provis- 
ion of  the  act  of  limitations  of  1886,  still  in  force,  expressly  de- 
clared that  actions  theretofore  accruing  should  be  governed  by 
the  statute  in  force  at  the  time  they  accrued.  The  act  of  18^ 
was  in  force  in  1881,  and  allowed  infants  twenty  years  within 
which  to  bring  their  actions  after  their  disabilities  were  removed. 

As  this  judgment  will  be  reversed  and  the  cause  remanded, 
with  leave  to  amend  the  answer,  we  will  state  that,  had  it  ap- 
peaied  from  the  facts  in  the  case  that  the  defendants  were  pur- 
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chasers  for  a  Taluable  oonsideration  without  notioe,  th^  would 
have  been  protected  in  their  possession  against  the  claim  of  tiie 
plaintiffs.  Virginia  Wetherell  had  nothing  but  an  equity  in  the 
disputed  premises,  and  if  by  her  conduct  she  has  been  the  means 
of  that  equity  passing  to  a  purchaser  for  a  Taluable  consideration 
without  notice,  her  infancy  can  not  avail  her.  We  are  hem 
dealing  with  equitable  rights.  It  is  an  inflexible  rule  of  equity 
jurisprudence  to  grant  no  relief  against  a  purchaser  for  a  val- 
uable consideration  without  notice.  Virginia  Wetherell  is  seek- 
ing equity  through  the  medium  of  a  procedure  in  the  nature  of 
a  bill  in  equity,  and  she  must  submit  to  the  rules  of  eqtdty 
courts.  Could  she  sue  at  law,  or  in  other  words,  was  her  title 
a  legal  one,  her  claim  could  not  be  resisted.  Her  incapacity  to 
make  the  conveyance  would  be  &tal  to  the  defendants'  cause. 
There  is  a  similar  incapacity  to  dispose  of  her  rights  in  equity; 
but  having  disposed  of  them,  and  adopting  a  proceeding  in  the 
nature  of  a  bill  in  equity,  she  must  submit  to  the  rules  of  a  oonrt 
of  equity.  The  modification  of  our  rules  of  pleading,  and  the 
blending  of  law  and  equity,  does  not  destroy  the  equitable  rights 
of  parties. 

The  same  learned  lawyer  whose  authority  has  settled  the  first 
question  which  was  made  in  this  cause  says  that  a  oourt  of 
equity  acts  upon  the  conscience;  and  as  it  is  impossible  to  at- 
tach any  demand  upon  the  conscience  of  a  man  who  has  pur- 
chased for  a  valuable  consideration,  bona  fide  and  without  no- 
tice of  any  claim  on  the  estate,  such  a  man  is  entitled  to  the 
peculiar  favor  and  protection  of  a  court  of  equity.  Precedents 
are  numerous  and  ancient  where  the  court  has  refused  to  give 
any  assistance  against  a  purchaser,  either  to  an  heir  or  to  a  ven« 
dor,  or  to  the  fatherless,  or  to  creditors,  or  even  to  one  pur- 
chaser against  another:  2  Sugden  on  Vendors,  295.  So  he  says 
if  a  person,  having  a  right  to  an  estate,  permit  or  encourage  a  pur- 
chaser to  buy  it  of  another,  the  purchaser  shall  hold  it  against 
the  person  who  has  the  right,  although  covert  or  underage:  Id. 
800.  The  judgment  will  be  reversed  and  the  cause  remanded^ 
with  leave  to  the  defendants  to  amend. 

Btlaio)  J.,  concurred. 

Oambli,  J.,  did  not  sit. 

Biosss  or  Innooint  PuaoRAsn  pok  Valuabu  CommsEAnov  wns- 
OUT  KonoKs  Patriek  v.  JianhaU^  4  Am.  Deo.  670;  Jomet  v.  ZoUie^kr,  7 
ia.70SL 

Fob  ruBiBsa  pbogbbdutos  or  ranoiVAL  OAsa»  sm  nowtptm  ▼.  £|u% 
tS  Mo.  219. 
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State  v.  Davidson. 

(90  ]Ibiouk,9U.] 

''Kaodb"  Maxb  Sktskal  and  mot  Joint  Liabilxtt,  where  principal  and 
surety  in  a  reoognlzanoe  to  answer  an  indictment  acknowledge  tfaem* 
■elves  each  to  be  bound  in  a  specified  snm. 

Rmmission  bt  €k>VKiuf ob  in  Fatob  of  0ns  Partt  to  Sevsral  Obuoa- 
TiON  or  forfeited  recognisance  does  not  dischaige  the  other. 

BsmSSION  BT  GOVEBNOB  7BOM  LIABILITY  UPON  RiOOONIZANOB  TO  ApPKAB 

IN  Onb  Ck>UNTT  is  not  applicable  to  a  recognisance  to  appear  in  another. 

Apfkal  from  Jefferson  circuit  court.    Scire  facia»  upon  for* 
feited  recognizance.    The  opinion  states  the  facts. 

NoeU,  for  the  appellant. 
JoneSf  for  the  respondent. 

By  Court,  Qamblk,  J.  Davidson  became  bound  as  the  security 
of  one  Wright,  in  a  recognizance  for  the  appearance  of  Wright 
in  the  circuit  court  of  Jefferson  county,  to  answer  an  indict- 
ment. The  recognizance  was  regularly  forfeited,  and  this  acire 
faciae  is  brought  to  have  execution  for  the  amount.  Davidson 
alone  was  served,  and  relies  upon  a  remission  of  the  forfeiture 
by  the  governor  as  his  defense.  The  circuit  court  held  it  to  be 
a  defense.  By  the  recognizance,  Wright  as  principal  and 
Davidson  as  security  aclmowledged  themselves  each  to  bei 
bound  to  the  state  of  Missouri  in  the  sum  of  one  thousand 
dollars,  for  the  appearance  of  Wright  in  the  Jefferson  circuit 
court,  to  which  the  indictment  had  been  removed  on  a  change 
of  venue  from  the  Franklin  circuit  court.  The  remission  by 
the  governor  remits  and  discharges  Wright  from  liability  upon 
a  reoognizance  for  the  sum  of  one  thousand  dollars,  entered 
into  by  Wright  for  his  appearance  before  the  circuit  court  of 
Franklin  county.  The  circuit  court  held  that  the  remission  in 
favor  of  Wright  dischaiged  Davidson.  As  we  read  the  re- 
cognizance, each  person  was  bound  in  a  sum  of  one  thousand 
dollars  for  himself,  and  not  that  both  were  bound  for  the  same 
one  thousand  dollars.  To  make  them  bound  only  for  the  same 
single  sum,  it  is  necessary  to  strike  the  word  "  each  "  out  of  the 
reoognizance.  The  remission,  then,  of  one  of  the  sums  is  not  the 
remission  of  the  other.  If  the  remission  had  been  of  the  sum 
of  one  thousand  dollars  in  favor  of  Davidson,  the  security,  it  is 
not  supposed  that  it  would  be  insisted  that  Wright,  the  prin- 
cipal, was  discharged.  Tet  the  eonstmction  of  the  instrument 
ought  to  be  the  same  in  each  case.    The  obligation  was  seveial. 
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not  joint;  nnthar  was  liable  for  the  sum  admowledged  hf  tte 
other. 

The  remifldon,  moreoTer,  was  not  applicable  to  this  reoogni- 
anoe.  There  was  in  the  record  a  recognisance  for  Wrigfaf • 
appearance  at  the  einmit  court  of  Franklin  oonnly.  The  one 
on  which  this  soirvyaoiat  was  issoed  was  for  his  appeazanoe  it 
Jefferson  comity. 

The  judgment  is,  with  the  oononnenoa  of  the  other  jndgas, 
leversedy  and  the  cause  remanded. 


Qaunisiov  nr  Soudo  will  Ksfss  bs  PamJiBa:  ifnyor  qfUm  JMmuu 
w.  J^pl^,  SS  Am.  Dm.  176. 
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Of 


NEW  HAMPSHIRE 


Walkeb  V.  LovinbL. 


[SB  Ksw  HAMMnn,  138.1 

WaiBS  Goods  abb  Sold,  Salbov  Pabtov  Whioh  ib  PBOBiBin»  bj  kw» 
tho  illegi]ity  of  the  nle  of  thitt  port  can  hove  no  effect  npon  the  nle  cf 
the  other  ortiolee  mode  at  the  aame  time  for  a  aepoimte,  agreed,  and 
aeoertainoUe  price,  wholly  distinot  from  the  price  of  the  prohibited 
artidea. 

Wmbbb  OmoBB  Who  has  Attaohbd  Pbopebtt  is  Sued  bt  Aixbged 
Vendbb  of  the  debtor,  and  acta  up  defenae  that  the  aale  waa  fraodolent 
aa  to  creditora,  it  ia  aofficient  if  he  can  ahow  that  he  acted  for  a  creditor, 
whether  anch  creditor  be  for  a  amall  or  a  large  amonnt.  He  ii  not  obliged 
to  ahow  that  the  whole  debt  claimed  in  the  action  waa  due  at  the  time 
when  the  attachment  waa  made  by  him. 

OmciB  DOBS  NOT  Rbndbb  HmsELT  LiABLB  AS  Tbispassbb  ob  imtio  by 
aelling  property  attached  by  him  and  applying  to  the  aatia&etion  of  the 
execntion  a  larger  amonnt  than  ia  legally  due  thereon.  Notwithatand- 
iog  thia  application,  the  exceaa  is,  in  point  of  law,  atiU  in  the  handa  of 
the  officer  for  the  uae  of  the  party  entitled  to  it. 

TBBePABS  for  taking  and  canying  away  a  quantiiy  of  brandy 
and  rum  alleged  to  be  the  property  of  the  plaintiff.  Plea,  the 
general  issue,  with  a  brief  statement  that  the  liquors  belonged 
to  Calyin  W.  Walker,  were  attached  by  the  defendant,  a  deputy 
sheriff,  on  a  writ  of  attachment  in  favor  of  Martin  L.  Hall  &  Co. 
against  said  Calyin  W.  Walker,  and  were  sold  under  the  writ 
pursuant  to  the  statute,  and  the  proceeds  applied  by  the  defend- 
ant upon  an  execution  in  his  hands  against  said  Walker  in  that 
suit.  The  plaintiff  claimed  the  property  in  question  under  a 
sale  from  said  Calvin  W.  Walker,  which  sale  the  defendant 
claiiiied  was  fraudulent  and  void  as  to  creditors.    And  the  evi* 
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denoe  tended  to  show  that  it  vma  made  for  the  purpose  of  de- 
feating and  delaying  the  creditors  of  said  Walker.  The  facta 
relating  to  the  sale  by  Hall  &  Co.  to  Calyin  W.  Walker  aie 
stated  in  the  opinion.  Counsel  for  the  plaintiff  requested  the 
court  to  instruct  the  jury :  1.  Tbat  if  a  part  of  the  debt  on  which 
the  judgment  was  founded  accrued  from  the  sale  in  Massa- 
chusetts of  spirituous  liquors,  in  violation  of  the  laws  of  that 
slate,  the  defense  wholly  failed,  and  the  defendant  was  a  tres- 
passer ab  initio;  2.  That  the  portion  of  the  debt  which  accrued 
from  the  sale  of  the  articles  other  than  the  spiritiv^ns  liquors 
could  be  considered  by  the  jury  only  in  mitigation  ot  the  dam- 
ages; 3.  That  if  the  sales  of  the  liquors  and  other  articles  took 
place  at  the  same  time  and  were  one  transaction,  the  whole  was 
Toid,  and  Hall  &  Co.  would  not  be  creditors  of  said  Calvin  W. 
Walker  so  as  to  entitle  them  to  impeach  the  sale  from  him  to 
the  plaintiff.  The  court  declined  to  give  these  instructions,  but 
it  did  instruct  the  jury  that  if  said  Hall  &  Co.  sold  goods  to 
Calvin  W.  Walker,  some  of  which  were  liquors,  the  sale  of  which 
was  prohibited  by  law,  and  the  remainder  other  articles  not 
prohibited,  and  the  sales  were  not  made  for  a  gross  sum,  but  at 
a  stipulated  price  for  the  liquors,  and  stipulated  prices  for  the 
other  articles,  so  that  the  quantity  of  each  kind  of  article,  and 
the  amount  stipulated  to  be  paid  for  it,  could  be  ascertained, 
and  at  the  time  of  the  sale  from  said  Calvin  to  the  plaintiff  said 
Calvin  was  indebted  to  Hall  &  Co.  for  such  other  articles,  this 
would  make  them  creditors  of  said  Calvin  so  tfs  to  authorize 
them  to  impeach  the  sale  from  Calvin  to  the  plaintiff;  that  it 
was  of  no  consequence  whether  the  whole  amount  claimed  by 
Hall  &  Co.  in  their  suit  was  justly  due  or  not;  and  that  if  they 
were  satisfied  from  the  evidence  that  Hall  &  Co.  were  creditors 
for  any  amount  for  which  they  would  have  been  entitled  to 
judgment,  this  was  sufficient  to  entitle  the  defendant  to  intro- 
duce evidence  to  the  jury  impeaching  the  sale  from  Calvin  to 
the  plaintiff,  as  fraudulent  upon  the  creditors  of  said  Calvin. 
The  plaintiff  excepted  to  these  instructions,  and  the  jury  hav- 
ing found  for  the  defendant,  moved  that  the  verdict  be  set  aside 
and  a  new  trial  granted. 

Gushing,  for  the  plaintiff. 

Stoughion  and  Baxter,  and  Lovell,  Wait,  and  Wheder,  tot  the 
defendants. 

By  Court,  Woods,  J.    Were  the  instructions  that  were  re- 
quested to  be  given  to  the  jtuy  improperly  withheld?  and  wcrr 
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the  instractions  that  "wexe  given  l^gal  and  proper,  or 
The  whole  qneBtion  neceBsaiy  to  be  decided  arises  upon  the  in- 
«tractionB  given  to  the  jniy,  and  the  exception  stated  in  the  case 
is  to  those  instractions  alone.  And  well  enough  it  may  extend 
thus  far  only;  for  a  proper  decision  of  the  questions  arising 
thereon  will  also  form  a  proper  decision  of  the  question  arising 
upon  the  refusal  of  the  instructions  asked  for  and  withheld. 
TTpon  the  instructions  given,  and  the  finding  of  the  jury  thereon, 
it  appears  that  the  liquors  and  other  goods,  sold  by  Hall  &  Go. 
to  Calvin  W.  Walker,  were  sold  at  one  and  the  same  time,  but 
were  not  sold  for  one  gross  sum  or  price.  The  liquors  and  the 
other  goods  were,  in  fact,  separately  valued,  and  the  price  of 
the  liquors  was  not  a  just  and  legal  debt  for  which  a  recoveiy 
<eould  be  had*  Upon  that  state  of  facts,  the  question  is.  Were 
Hall  &  Go.  creditors  of  Calvin  W.  Walker,  or  not?  That  Hall 
^  Co.  were  entitled  to  recover  the  price  of  the  goods  sold  other 
than  the  liquors,  under  the  circumstances,  we  entertain  no 
^oubt.  That  precise  question,  as  we  tmderstand  it,  came  before 
this  court  in  the  case  of  CarleUm  v.  Woods,  28  N.  H.  290,  in  the 
county  of  Hillsborough.  That  action  contained  a  count  for 
goods  sold  and  delivered.  It  appeared  that,  in  1850,  the 
plaintiff  agreed  to  sell  the  defendant  his  stock  of  goods  and 
groceries.  The  price  to  be  paid  was  the  cost  and  freight  of  the 
articles.  In  order  to  ascertain  the  cost,  a  schedule  of  the  articles 
was  made,  and  the  cost  of  each  article  was  separately  carried 
oat.  The  defendant  contended  that  the  contract  was  an  entire 
one;  that  a  part  of  the  consideration  was  illegal,  and  the  plaintiff 
could  not  recover  any  part  of  the  price  of  the  articles.  The 
plaintiff  contended  that  the  price  of  the  spirituous  liquors  was 
distinct  and  independent  of  the  price  of  the  other  articles,  and 
wotdd  be  readily  ascertained,  and  that  the  consideration  was 
divisible,  and  that  he  was  entitled  to  recover  the  sum  due  for 
the  articles,  excepting  the  price  of  the  spirituous  liquors. 

The  court  held  that  the  contract  was  not  to  be  regarded  as 
•one  entire  and  indivisible  contract,  but  as  divisible,  and  the 
consideration  divisible,  and  that  the  sale  and  delivery  of  each 
article  formed  the  consideration  for  the  promise  to  pay  the 
agreed  price  of  it.  It  was  said  that  the  case  did  not  differ  from 
that  of  a  sale  of  various  articles  sold  by  a  merchant,  at  one  and 
the  same  time,  to  his  customer,  for  separate  values  SLgreed  upon 
for  each  article,  and  charged  to  the  customer  in  account,  and 
the  plaintiff  had  judgment  for  the  price  of  the  articles  other 
than  ihe  liquors.    And  we  discover  no  reason  to  doubt  the  cor- 
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reetness  of  tbat  decision.  And  acoordinglj  wa  are  of  ibe 
opinion  that  Hall  &  Co.  were  entitled  to  ha^e  judgment,  in  their 
action  against  said  Gilvin,  for  at  least  the  prioe  stipulated  for 
the  articles  sold  him  other  than  the  liquors,  and  had  a  just  and 
valid  claim  to  that  extent.  The  mere  &ct  that  the  liquors  ^vere 
sold  at  the  same  time,  they  being  sold  for  an  agreed  sepsnte 
▼alue,  would  not  defeat  the  recoveiy  of  the  price  of  the  other 
goods,  although  the  sale  of  the  liquors  was  an  act  prohibited  and 
forbidden  by  the  statutes  of  Massachusetts  when  the  sale  was 
made,  which  would  render  the  sale  of  the  liquors  wholly  illegal 
and  void.  The  illegality  of  the  sale  of  the  liquors  could  have  no 
effect  upon  the  sale  of  other  articles,  made  at  the  same  time  for 
a  separate,  agreed,  and  ascertaimtble  price,  and  wholly  distinct 
from  the  price  of  the  prohibited  articles.  And  we  are  further 
of  the  opinion  that,  this  point  being  decided,  it  distinctly  ap- 
pears that  Hall  &  Co.  are  shown  to  haye  been  creditors  at  the 
time  of  the  attachment,  and  that,  so  far  as  that  fact  was  neces- 
sary to  be  made  to  appear  by  the  defendant,  the  officer  who 
made  the  attachment,  it  is  well  made  out.  Although  it  is  in- 
cumbent upon  an  officer  who  has  made  an  attachment  of  prop- 
erty, in  a  case  like  the  present,  in  justification  of  the  act,  and 
to  enable  him  to  interpose  in  his  defense  eridenoe  of  the  fact 
that  the  claimant  has  acquired  the  title,  in  virtue  of  which  he 
claims  of  the  debtor  in  fraud  of  his  creditors,  or  to  delay  and 
defeat  their  just  efforts  to  collect  their  dues;  yet  it  has  neTcr 
been  held,  that  we  are  aware  of,  that  the  entire  debt  claimed 
in  the  action  should  be  made  to  appear  to  be  due,  and  a  re- 
coveiy  be  had  for  that  sum,  or  that  the  defense  must  &il.  On 
the  other  hand,  if  the  officer  shows  a  debt  due  and  reooTerable 
in  the  action,  and  a  judgment  therefor  actually  recoyered,  it  is  a 
sufficient  justification  for  taking  and  holding  possession  of  the 
goods  for  the  satisfaction  of  the  proper  debt  due  to  the  creditor. 
In  Damon  v.  Bryant,  i  Pick.  411,  Parker,  C.  J.,  says:  "  The 
distinction  which  seems  not  to  have  occurred  to  the  judge  at  the 
trial  is,  that  where  the  execution  or  writ  upon  which  goods 
are  taken  is  against  the  plaintiff  himself,  the  officer  is  justified 
by  the  precept  itself,  for  that  conmiands  him  to  take  the  goods 
of  the  plaintiff,  and  is  a  sufficient  authority.  But  where  the 
goods  taken  are  claimed  by  a  person  who  was  not  a  party  to  the 
suit,  and  he  brings  trespass,  and  his  title  is  contested  on  the 
ground  of  fraud,  under  the  statute  of  18  Eliz.,  c.  5,  a  judgment 
must  be  shown  if  the  officer  justifies  under  an  execution,  or  a 
debt  if  under  a  writ  of  an  attachment,  because  it  is  only  by 
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showing  that  he  acted  for  a  creditor  that  he  can  qoeetion  the 
title  of  the  Tendee/'  The  officer  must  ehow,  then,  that  he  acted 
for  a  creditor  only,  and  it  matters  not  whether  he  be  a  creditor 
for  a  small  or  a  large  amount;  and  the  authorities  to  this  point 
ate  nmneroiis,  and  we  beliere  are  entirely  agreed:  Lake  v. 
BiOers,  1  Ld.  Baym.  788;  Bac.  Abr.,  tit.  Trespass,  G,  1;  Savage 
▼.  SmWi,  2  W.  Black.  1104;  High  v.  Wilson,  2  Johns.  9;  Jemra 
T.  JoUippe,  6  Id.  9;  Parber  t.  Mitter,  6  Id.  196;  Blachiey  t. 
ShMon,  7  Id.  82;  BolmeB  t.  Nwncaaier,  12  Id.  896;  Doe  t.  Smiih, 
2  Stark.  199.  But  it  is  contended  on  the  part  of  the  plaintifP 
that  inasmuch  as  it  appears  that  the  avails  of  the  goods  attached 
and  sold  upon  the  writ  amounted  to  a  greater  sum  than  the 
amount  of  the  debt  justly  and  legally  due  to  Hall  &  Co.,  and 
the  legal  costs,  and  that  Ihe  defendant  ajyplied  the  entire  sum 
of  the  avails  realised  from  the  sale  upon  the  execution  issued 
upon  their  judgment  against  said  Oaltin,  the  defendant  thereby 
became  a  trespasser  ab  inUio,  and  was  answerable  for  the  entire 
property  originally  attached* 

But  we  are  of  opinion  that  the  present  case  does  not  fsll 
within  the  principles  governing  the  decisions  of  courts  render- 
ing the  party  liable  as  a  trespasser  ab  inilio.  Here  has  been  no 
such  wanton  abuse  of  legal  process  as  will  make  the  parly  liable 
in  that  way.  Here  has  been  no  forcible  injury  to  the  properly 
attached,  and  no  such  wanton  misconduct  in  reference  to  it  as 
will  deprive  the  party  of  Uie  protection  of  the  process  under 
which  the  attachment  was  made:  Eerrin  t.  Sivurnds,  11  N.  H. 
868;  BarreU  t.  WkUe,  8  Id.  210  [U  Am.  Dec.  862]. 

The  ground  of  the  complaint  is  in  fact  a  mere  non-feasance. 
After  the  attachment  of  the  properly,  by  virtue  of  the  writ  of 
attachment,  the  same  was  sold  according  to  the  provisions  of 
the  statute,  and  the  amount  realised  upon  such  sale  was  kept 
by  the  defendant  until  judgment  was  rendered  in  the  action 
against  said  Calvin,  and  execution  issued  thereon  and  delivered 
to  the  defendant,  when  he  applied  thereon,  in  part  discharge  of 
it  and  of  the  costs  thereof,  the  entire  sum  realized  as  the  avails 
of  it  upon  the  sale.  The  only  ground  of  complaint  suggested 
is,  that  the  sum  thus  appropriated  was  greater  than  the  amount 
embraced  in  the  judgment  and  execution  for  the  price  of  the 
goods  sued  for,  other  than  the  liquors  and  the  costs  of  the  suit. 
Admitting  that  the  fact  is  so,  and  that  the  excess  applied  be- 
yond the  amount  of  what  was  legally  due  and  the  costs  of  the 
action  was  not  properly  and  legally  applied  upon  the  executioik 
against  said  Calvin,  and  that  the  plaintiff  is  entitied  to  receive 

Am.  Dbo.  VoIn  LXI— M 


610  Walkxb  v.  LovsLL.  [N.E 

that  ezoesSy  still  we  are  of  opinion  that  it  can  not  be  xeeovend 
in  this  form  of  action.  The  officer  was  undoubtedlj  obliged  to 
apply  the  money  to  the  extent  of  the  sum  jnstly  due  and  the 
cost  of  the  action.  But  if  this  form  of  action  can  be  snstaiiied 
upon  the  ground  that  the  defendant  is  a  trespasser  ab  initio, 
then  the  plaintiff  would  be  entitled  to  reooTer  the  full  tbIus  of 
all  the  goods  attached,  irrespectiye  of  the  sum  applied  in  dis- 
charge of  the  just  debt  of  Hall  t  Go.  against  said  Calvin.  It 
the  defendant  is  a  trespasser  ab  initio,  he  is  answerable  as  for  a 
wrong  in  attaching  the  property  originally »  and  for  eyery  oth« 
act  touching  it  that  was  injurious  to  the  plaintiff.  But  we  axe 
of  opinion  that  the  defendant  is  under  no  such  liability  as  a 
trespasser.  If  he  is  liable  to  the  plaintiff  at  all,  the  liafaiUiy 
resting  upon  him  is  only  that  of  an  officer  who,  having  sold  the 
property  of  a  judgment  debtor,  from  which  a  larger  amount  has 
been  realized  than  is  required  to  answer  the  just  and  proper 
purposes  of  the  sale,  is  responsible  for  the  excess  to  the  debtor. 

This  view,  we  think,  is  distinctly  countenanced  hj  the  deda- 
ion  of  the  supreme  court  of  Massachusetts  in  the  case  of  (kUa 
T.  Oaiea,  15  Mass.  810.  A  case  more  directly  in  point  is  that  of 
AbbaU  ▼.  EimbdU,  19  Yt.  561  [47  Am.  Dec.  708].  The  action 
was  originally  trover  for  sundry  horses  and  harnesses,  and  waa 
afterwards  amended  by  the  addition  of  several  counts.  The 
marginal  note  of  the  case  is  thus:  ''When  property  attached 
upon  mesne  process  is  sold  by  the  attaching  officer,  a  deputy 
sheriff,  upon  the  writ,  in  pursuance  of  the  revised  statutes, 
chapter  28,  sections  48-62,  and  judgment  is  finally  rendered  in 
favor  of  the  defendant,  in  the  action  in  which  the  attachment 
was  made,  a  refusal  on  the  part  of  the  officer  to  pay  to  the  de- 
fendant the  amount  for  which  the  properly  was  sold  will  not 
make  him  a  trespasser  ab  inUio,  so  as  to  render  him  liable  in 
trover  for  the  property.  The  only  proper  action  against  the 
deputy  in  such  case  is  for  money." 

Bedfield,  J.,  in  delivering  tiie  judgment  of  the  court,  re- 
marked thus:  **  The  court  charges  the  jury  that  although  the 
defendants  made  out  all  the  facts  alleged  in  their  plea  in  har, 
still  the  plaintiffs  were  entitled  in  this  form  of  action  to  recover 
the  amount  of  money  for  which  the  horses  were  sold,  and  inter- 
est from  the  time  of  the  demand.  No  doubt  if  the  officer  had 
no  right  to  deduct  the  expenses  of  keeping  and  sale,  of  which 
we  say  nothing  (not  being  agreed  fully),  the  officer  might  be 
liable,  in  some  form  of  action,  for  that  amount  But  it  seems 
to  us  that  in  that  case  the  officer  is  not  liable  in  trover.    A  re* 
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f iiBal  to  pay  OTer  the  money,  or  claiming  to  xetain  part  of  it, 
upon  gronnda  which  are  not  well  founded  in  law,  will  not  make 
him  a  tieBpasaer  ab  wiHo.  And  unices  that  is  the  case,  troTcr 
will  not  lie  even  against  the  officer.  It  is  like  any  other  refusal 
to  pay  oTcr  money  in  his  hands,*'  and  *'  the  only  looper  action, 
in  this  Tiew  of  the  case,  against  the  deputy  is  for  money." 

So  in  the  present  case,  we  think,  if  the  plaintiff  can  reoover 
«t  all  against  the  defendant,  for  the  money  alleged  to  be  misap- 
plied by  him,  beyond  the  just  debt  and  interest  due  to  Hall  t 
Oo.,  and  the  costs  of  the  soit  and  officer^s  fees,  we  are  of  the 
-opinion  that  there  is  no  ground  for  maintaining  the  present  fonn 
•of  action.  The  application  of  the  money  upon  the  execution 
was,  at  most,  a  mere  exercise  of  an  erroneous  judgment  of  the 
officer  in  reference  to  his  duly  and  rights,  and  was  whoUy  unai- 
iended  with  anything  like  a  wrong  with  force.  It  was  no  more 
than  a  mere  non-feasance  as  to  this  plaintiff.  It  was  no  more 
ihan  the  omission  to  pay  oyer  to  the  plaintiff  the  surplus  money 
remaining  in  his  hands  after  dischaiging  that  portion  of  the 
-execution  which  was  justly  and  legally  due.  There  was  no  de- 
struction or  waste  of  the  property  or  the  money  by  this  act  of 
ihe  defendant.  Notwithstanding  the  application  of  the  money 
by  way  of  indorsement  on  the  execution,  in  point  of  law  it  is 
«till  in  the  hands  of  the  defendant  for  the  plaintiff's  use.  The 
mere  application  in  writing  upon  the  execution  can  make  no 
difference  as  to  the  rights  of  tiie  plaintiff,  and  can  not  be  re- 
garded as  being  injurious  thereto.  There  must,  therefore,  be 
judgment  on  the  Terdict. 

Omom,  WHXiff  TBasPASUB  ab  Lnno:  See  ^^woMb  y .  AH,  M  Am.  Dea 
•08,  note  Sft,  where  other  oeeee  are  oolleoted. 

Coxnuor  Void  nr  Pabt  is  xov  NioanABiLT  Vom  nr  Tofo:  See  Btmi 
y.  JroOer,  WAai.I>ec  181,  note  186^  where  other  oiMi  aie  oolleoted. 


State  v.  Glabk. 


[98  Nxw  HAMmas,  176.) 

drr  Bab  Powxr  to  Bnaot  Orddtakob  Paovmnra  tbat  '*No  Ihioxi* 
OAToro  Liquors  shall  bk  Usxd  or  kept  in  any  lefireehment-aakMiii  or 
restaiurant  within  the  city,  for  any  pnrpoee  whaterer,'*  where  the  legia- 
hbtore  has  conferred  upon  it  eaoh  power. 

Kbbpikc  iMTOXioATDro  LiQuoBS  IB  Gbllab  ubdbb  Salogh  OB  Bbrav- 
BABT  ie  a  violation  of  an  ordioanoe  whieh  prdhlbite  the  keeping  of  enoh 
liqaon  in  a  ealoon  or  reatanrant. 
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Afisal  from  the  police  oonrt  of  the  eilj  of  Oonooxd.  Tbe 
teepondeiit  was  oon^icted  under  the  ordinanoe  rafened  to  in  llie 
opinion.    The  other  faots  are  etatted  in  the  opinion  of  the  oonrt 

Peabody^  lor  the  defendant. 

Oeorge  and  Foster,  for  the  state. 

By  Court,  Oilobbibt,  O.  J.  The  city  ordinance  prohibits  Ifae 
using  or  keeping  intoxicating  liquors  in  any  refreehment  itilnon 
or  restaurant  only.  It  does  not  prohibit  the  uang  or  keeping 
elsewhere,  but  it  selects  places  of  a  certain  class,  and  psohifaitB 
their  use  in  such  places.  There  is  nothing  unrfwwrnahlo  in 
such  an  exercise  of  the  judgment  of  the  city  anthoritieB.  The 
ordinance  does  not  profess  to  prohibit  either  the  use  or  the  sale 
of  liquors  altogether.  From  motives  arising  out  of  a  r^gsid 
for  public  policy  or  morals,  it  dedaxes  that  liquor  shall  not  be 
kept  in  such  places.  It  is,  in  fact,  a  sumptuary  law,  which 
goes  no  further  than  almost  any  laws  of  this  description,  nor  is 
it  any  more  stringent  than  many  other  laws  which  axe  enacted 
from  a  regard  to  the  public  peace  and  safety.  By  chapter  US, 
sections  1  and  2,  of  the  revised  statutes,  the  keeping  of  gun- 
powder in  the  compact  part  of  any  town,  in  a  greater  quantity 
than  twenty-five  pounds,  is  prohibited.  There  is  also  a  pro- 
vision in  the  revised  statutes,  chapter  118,  section  9,  prohibiting 
sales,  etc.,  within  two  miles  of  places  of  meeting  for  reUgioos 
worship. 

In  the  case  of  HeigmMiUe  v.  OUy  Caancil  qf  ChaHeOm,  S 
McMull.  288,  the  council  had  passed  an  ordinance  prohibiting 
shop-keepers,  unless  licensed,  from  keeping  any  spirituous 
liquors  in  their  shops,  or  in  any  adjacent  room;  and  a  process 
was  issued  against  the  plaintiff  for  a  violation  of  it.  It  was 
held  by  the  court,  Earl,  J.,  that  there  vras  nothing  in  the  con- 
stitution of  tbe  state  or  of  the  United  States  restraining  tbe 
legislature  from  passing  a  general  law  like  that  under  consider^ 
ation,  or  from  granting  the  power  to  do  so  to  municipal  cor- 
porations. 

By  the  act  of  1788,  7  Stat.  98,  the  city  council  of  Charleston 
were  vested  with  the  power  to  pass  **  every  by-law  or  regula- 
tion that  shall  appear  to  them  requisite  and  necessary  for  tbe 
security,  welfare,  and  convenience  of  the  said  city,  or  for  pre- 
serving peace,  order,  and  good  govenmient  vrithin  the  same." 
The  ordinance  provides  that  no  persons  owning  or  ^^Mying  a 
retail  grocery  sUne  within  the  city,  etc.,  not  having  a  lioeniBe, 
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etc.,  shall  be  pennitted  to  keep  in  snoh  ahop,  or  in  any  room 
adjacent  thereto,  or  on  the  premises  connected  with  sadh  shop, 
any  wine,  malt  or  spiritaons  liquors.  It  was  said  by  the  ooori 
that "  the  general  powers  of  legislation,  on  all  matters  con- 
nected with  the  security,  welfare,  and  conyenience  of  the  diy, 
or  for  presening  peace,  order,  and  good  goyemment  within  the 
Bame,  are  sufficiently  comprehensiye  to  cover  the  ordinance  in 
question."  The  appeal  of  the  plaintiff  was  therefore  dismissed. 
This  case  has  a  yeiy  stroxig  resemblance  to  the  one  now  before 
us,  and  confirms  the  views  taken  by  the  court  upon  the  question 
anbmitted. 

In  the  case  of  Stokes  v.  CorporaJtUm  of  New  York,  14  Wend. 
87,  the  ordinance  of  the  corporation  required  anthxadte  or  hard 
coal  to  be  sold  by  weight,  and  that  it  should  be  weighed  by 
weighing-masters,  not  exceeding  six  in  number,  appointed  by 
the  common  cotmcil;  and  it  imposed  a  penaliy  upon  any  vendor 
of  coal  who  should  sell  any  anthracite  or  hard  coal  without 
being  first  weighed.  A  suit  was  brought  to  recover  the  penaliy, 
and  upon  a  writ  of  eiror  from  the  superior  court,  for  the  city, 
it  was  contended  by  the  plaintiffs  in  error  that  the  ordinance 
was  unconstitutional,  and  that  the  power  to  legislate  on  the 
subject  could  not  be  delegated  to  the  corporation.  It  was  held 
by  the  court  that  the  appointment  of  weighers,  and  the  law  re- 
quiring coal  to  be  weighed  by  them,  was  not  a  restraint  upon 
trade,  but  a  regulation  of  it,  and  that  it  was  not  unreasonable, 
because  if  the  number  of  weighers  was  insufficient,  as  was  sug- 
gested, the  corporation  could  remove  the  difficulty  by  the  ap- 
pointment of  an  adequate  number;  and  that  the  case  was  one 
deady  within  the  power  of  corporate  regulation,  and  that  itwas 
unnecessary  to  discuss  the  question  of  the  constitutionality  of 
the  ordinance  and  the  law  authorizing  it. 

There  is  also  another  question  in  the  case.  It  appears  that 
the  saloon  complained  of  was  in  a  cellar  under  the  building. 
The  words  used  in  the  ordinance  are,  **  refreshment-saloon  or 
restaurant.''  These  may  as  well  be  in  one  story  as  another — ^in 
the  cellar  under  the  building  as  in  the  attic  at  its  top.  It  is 
enough  if  the  liquors  are  kept  in  such  places  as  those  described, 
wherever  thej  may  be;  and  the  law  is  equally  violated  whether 
the  whole  building  or  any  part  of  it  was  appropriated  to  such 
purposes;  and  the  cellar  is  as  much  a  part  of  the  eating-house 
as  any  other  portion  of  the  building.  The  judgment  of  the  po« 
lioe  court  must,  therefore,  be  affirmed. 
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Power  of  Mvkigipai.  Corfobatioks  to  Bboxtlaxb  Saui  ov  LiQiront 
Bee  Ftopd  ▼.  CommisaionerB  o/EakmUm,  58  Am.  Dec  509,  note  563;  note  t» 
Conmomoeakh  t.  Kimball^  35  Id.  336,  where  this  subject  is  discossed. 

Thb  FBDraiPAL  OASB  m  APFBOYKD  in  State  ▼.  Hai^  30  N.  H.  283;  sad 
in  StaU  ▼.  lireema^  38  Id.  428. 


Woods  v.  Eibk. 


ps  Vbw  HAMnamm  8M.) 

Orammnr  nr  Kon  that  Maxxb  will  Pat  if  Hi  ssall  Oar  QnTAff 
Laxd  detoribed  in  the  note  is  equivalent  to  the  condition  if  he  shall' 
get  a  valid  title  to  the  land;  and  sach  condition  is  not  satjafied  bj  hia 
getting  a  deed,  or  a  defeasible  possession,  or  a  defective  titie, 

PaSTT  IB  KOT  DmUBTWD  FROM  PROYINO  HOHIST  AVD  LlGAL  DSFRRSB  fay^ 

the  droomstanoe  that  his  evidence  also  tends  to  prove  him  gidl^  of  a- 
fhuid  in  some  other  matter  upon  which  his  defense  does  not  rest. 

PABTT  IB  NOT  EbIOFPMD  TO  ShOW  THAT   HI8  ADYXRaART  HAS  TAKXar  Ad- 

YASTAOR  of  wrong  or  frsnd  committed  against  him  to  anno!  a  contnotor 
conveyance. 

AgBUMPSiT  on  a  promiBSOEy  note,  signed  by  the  defendant,  to 
be  paid  if  be  sbonld  get  certain  land  therein  described,  other- 
wise to  be  null  and  Toid.  The  plaintiff  alleged  that  the  defend- 
ant did  get  the  land  according  to  the  condition  expressed  in  the 
note,  bat  that  he  neglected  to  pay.  At  the  time  the  note  was 
giyen,  Jonas  Woods,  the  plaintiff's  father,  was  in  possession  of 
the  land  referred  to  in  the  note.  Ontiie  daythenote  wasgiTsn,. 
Jonas  Woods  ezecated  a  deed  of  the  premises  to  the  defendant. 
This  deed  was  placed  in  the  hands  of  a  third  person,  to  be  de- 
liYered  to  the  defendant  npon  his  performing  certain  conditions^ 
No  part  of  the  consideration  agreed  to  be  paid  by  the  defendant 
was  then  paid,  nor  did  it  appear  that  it  was  ever  paid  by  him 
afterwards.  The  plaintiff,  in  support  of  his  case,  offsred  in  evi- 
dence this  deed  from  Jonas  Woods  to  the  defendant,  with  proof 
that  it  was  recorded  at  the  request  of  the  defendant,  and  thai 
he  had  been  for  some  time  in  possession  of  the  land,  claiming  it 
under  the  deed.  To  rebut  this,  the  defendant  offered  evidence 
of  statements  made  by  the  plaintiff  showing  that  this  deed  was 
invalid  on  account  of  the  defendant's  not  having  complied  with 
the  conditions  on  which  it  was  to  be  delivered  to  him  by  the 
third  person  in  whose  hands  it  was  placed;  and  also  that  the 
plaintiff  shortly  afterwards  advised  and  assisted  in  a  subsequent 
sale  and  conveyance  of  the  premises  by  Jonas  Woods  to  another 
party  who  soon  after  took  and  held  them  under  this  last-named 
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deed.  This  eyidsnoe  iras  admitted  orer  the  o\ijee&m  of  the 
plaintiff.  A  vardict  was  rendered  for  the  defendant,  and  the 
plaintiff  moved  to  set  it  aside,  and  for  a  new  trial.  Other  facts 
appear  from  the  opinion. 

A.  W,  Sawyer i  lot  the  plaintiff. 

B,  F.  Emerson^  for  the  defendant. 

By  Oonrt,  Bill,  J.  There  can  be  no  doubt  that  the  constrac* 
tion  given  to  the  special  agreement  upon  which  this  action  is 
founded  by  the  court  below  was  the  correct  one.  The  condition 
npon  whidi  the  money  was  to  be  paid,  namely,  *'  if  the  defend- 
ant should  get  the  land,"  was  equivalent  to  '*  if  the  defendant 
should  acquire  a  valid  title  to  the  land."  It  could  not  be  satis- 
fied by  his  acquiring  a  deed,  or  a  defeasible  possession,  or  a 
defective  title.  The  burden  was  upon  the  plaintiff  to  show  the 
truth  of  his  averment,  **  that  said  Eirk  did  get  the  land  afore- 
said," and  if  he  failed  to  prove  that  fact,  he  &iled  to  show  any 
ground  of  action,  and  the  defendant  was  entitled  to  a  verdict  in 
his  favor:  Pendergasi  v.  Meaerve,  22  N.  H.  109  [63  Am.  Dec. 
2M].  The  plaintiff  offered  no  direct  evidence  that  the  land  was 
effectually  conveyed  to  the-defendant,  so  that  he  got  it,  or  ac- 
quired a  valid  title  to  it.  He  offered  circumstantial  evidence 
from  which,  if  uncontradicted  or  unexplained,  a  jury  would 
have  been  authorized  and  perhaps  reasonably  bound  to  infer 
that  he  had  got  or  acquired  a  valid  title  to  the  land;  that  is, 
that  he  had  a  deed  of  the  land  duly  acknowledged  and  recorded, 
and  that  he  was  in  possession  of  tiie  land,  ^l^^itniTig  it  by  virtue 
of  that  deed.  This  evidence  was  of  course  liable  to  be  met  by 
any  competent  proof  of  other  circumstances  from  which  a  jury 
might  rightfully  draw  a  different  conclusion.  Such  proof  was 
offered  by  the  defendant,  consisting  of  the  statements  of  the 
plaintiff  tiiat  his  deed  was  not  valid,  the  acts  of  the  plaintiff  ex- 
pressive of  the  same  opinion  and  daim,  and  the  tact  that  the 
property  was  held  soon  after  by  another  purchaser,  under  a  deed 
made  to  him  by  the  advice  and  assistance  of  the  plaintiff.  This 
evidence  had  clearly  a  natural  and  legitimate  tendency  to  satisfy 
a  jury  that  the  defendant  did  not  get  the  land,  even  if  he  did 
get  a  deed  and  get  possession. 

The  objection  made  to  this  evidence  was  not  well  founded, 
either  in  fact  or  in  law.  This  was  that  the  defendant,  having 
got  possession  of  the  deed,  and  having  had  it  recorded,  wai 
estopped  from  showing  his  own  wrong  or  fraud  in  so  doings 
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withcmt  having  complied  yriXb.  fhe  oonditioiui  cm  uliioh  it 
to  be  deliveied  to  him. 

If  the  doctrine  relied  on  was  well  founded,  it  oonstitates  no 
objection  to  the  admission  of  the  evidence  oflSared.  This  eri- 
dence  had  no  tendenqr  to  show  any  wrong  or  fraud  in  the  de- 
fendant. Its  only  tendency  was  to  show  that  the  plaintiff 
denied  the  validiiy  of  the  deed,  treated  it  as  inyalid,  and  thai 
the  defendant,  hy  yielding  the  possession,  had  conceded  its  in- 
validiiy.  As  the  evidence  appears,  it  does  not  dearly  show  the 
ground  on  which  the  deed  was  claimed  or  allowed  to  be  invalid; 
but  if  the  evidence  had  shown  that  the  plaintiff  claimed  it  to  be 
invalid  on  the  ground  of  the  defendant's  vrrong  or  fraud,  in  im- 
properly gaining  possession  of  the  deed,  and  causing  it  to  be 
recorded,  that  would  not  be  evidence  of  such  fraud  or  wrong 
so  as  to  deprive  fhe  defendant  of  the  use  of  the  testimony;  since 
it  is  not  the  fraud  or  wrong,  so  alleged  hy  the  plaintiff,  on 
which  the  defendant  relies,  but  on  fhe  fact  that  the  plaintiff 
denied  the  validity  of  the  deed,  and  took  part  in  the  acts 
adopted  to  avoid  it.  Still  more  dearly  would  this  doctrine  faQ 
of  any  application  in  this  case,  if  the  plaintiff's  objection  to  the 
validity  of  the  deed  rested,  not  on  the  improper  delivery  and 
recording  of  the  deed,  but  on  the  &ilure  of  the  conditions, 
whatever  they  were,  on  which  the  instrument  was  to  be  deliv- 
ered over  to  the  defendant.  In  that  case,  the  acts  of  the  de- 
fendant, complained  of  by  the  plaintiff,  would  be  of  no  impor- 
tance to  the  rights  of  either  party. 

It  is  undoubtedly  true  that  a  party  shall  not  be  permitted  to 
prove  his  own  fraud,  as  a  ground  on  which  to  rest  his  action  or 
bis  defense:  WkUe  v.  Hunter,  28  N.  H.  128;  Story  on  Oont  167. 
But  it  is  by  no  means  true  that  a  party  who  sets  up  a  title  or 
defense,  which  is  honest  and  legal,  will  be  debarred  from  prov- 
ing such  defense  by  fhe  circumstance  that  his  evidence  tends 
also  to  prove  him  guilty  of  a  fraud  in  some  other  matter.  The 
case  does  not  dearly  show  what  was  the  nature  of  the  wrong 
which  it  was  contended  the  defendant  was  estopped  to  prove. 
But  it  is  not  true  that  a  party  is  estopped  to  prove  his  own 
wrongful  act  There  are  many  cases  where  a  man  may  rest  Ins 
claim  upon  a  wrongful  act.  A  man  may  show  himself  a  tres- 
passer, and  there  is  nothing  here  which  shows  that  the  defend- 
ant was  guilty  of  any  act  of  wrong  of  a  higher  grade  than 
trespass. 

It  was  contended  that  the  defendant  could  not  set  up  any 
failure  to  obtain  a  good  title  as  a  defense  in  this  action,  if  his  &il- 


zi 


July,  1864]  Smteh  v.  QoDnuET«  617 

ure  reanlted  from  any  act  of  his  own;  if  it  mm  attribatftble 
solely  to  his  own  neglect  to  comply  with  the  conditions  on 
whidi  the  deed  was  to  be  deliTered.  And  in  many  cases  this 
would  be  true.  He  conld  not  exonerate  himself  from  liabiliiy 
by  his  sole  act»  when  the  other  party  has  done  erexything  in- 
cumbent on  him  to  make  the  contract  binding.  Bat  that  hardly 
seems  the  case  which  the  defendant's  eTidenoe  seems  designed 
to  establish.  He  did  not  contend  that  he  had  a  right  to  defeat 
the  contract  at  his  pleasure.  His  position  was  that  the  plaintiff 
had  denounced  the  deed  as  inyalid;  had  treated  the  property  as 
if  the  deed  was  invalid;  had  convejed  it  to  a  third  person,  who 
had  taken  possession  of  it.  His  point  is,  not  that  the  defend- 
ant has  avoided  the  deed,  but  that  the  plaintiff  had  elected  to 
set  it  aside,  so  that  he  did  not  get  the  land. 

The  general  doctrine  is,  that  fraud  vitiates  all  contacts 
affected  by  it,  but  fraud  does  not  render  such  contracts  void 
absolutely.  It  renders  them  voidable,  liable  to  be  set  aside  by 
the  party  injured,  if  he  so  elects.  It  may,  notwithstanding  the 
fraud,  be  the  interest  of  the  party  designed  to  be  defrauded  to 
insist  upon  the  contract. 

We  do  not  recollect  anywhere  to  have  seen  the  position  that 
a  party  is  estopped  to  show  that  his  adversary  has  taken  ad- 
vantage of  a  wrong  or  fraud  committed  against  him  to  annul  a 
contract  or  conveyance.  This  is  all  which  the  defendant  oflBared 
to  show  in  this  case,  namely,  that  the  plaintiff  had  taken  ad- 
vantage of  an  assumed  fraud  or  v?rong  of  the  defendant  to  annul 
the  deed  which  once  had  some  validity  or  capacity  of  beooming 
effectual,  so  that  nothing  passed  by  it,  and  that  the  dslandaat 
bad  yielded  to  his  election.    This  he  had  a  light  to  do. 

Judgment  on  the  verdict. 


Suns  i;.  GoDvsn. 


(98  Vbw  HAimnn.  119.] 

VAumvr  OP  Coiitbact  is  to  bs  DicmxD  sr  Law  op  Flaos  whara  it  is 
made;  bot  no  nation  is  bound  to  recognise  or  enftmstayooiitaMti  wliioh 
mn  injnrioos  to  ite  own  interate,  or  to  tbow  of  Ito  own  cttiseni,  or 
wliioh  are  in  taod  of  ite  lawi. 

Laws  of  Couvtbt  Havb  No  Bomnre  lynos  Bnroim  ns  TtesaoaiAL 
Liifm,  and  their  authority  ia  admittod  in  other  etetai,  not  cs  pnpHo 
nigom^  hat  €X  eomlUaU. 

Umbm  Kbowuedgs  of  Illmial  Pubtosb  fob  WmcH  Goons  abb  Puborasbd 
wiU  not  aiSeot  the  validity  of  the  oontnuit  of  aale  in  tiis  oomtqr  to  widoh 
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tiMj  tie  to  be  takAn  and  idldt  wh«n  the  goodi  an  nld  end  deBveved  ia 
the  goTemment  where  the  oontnot  ie  made,  and  the  eale  theie  ie  kgil» 
and  nothing  remains  to  be  done  by  the  vendor  to  oomplete  the  tiaiiMo 
tion,  and  he  ie  not  in  any  way  to  be  forther  eonneoted  witii  ik  But  if  it 
ie  an  ingredient  of  the  oontraet  between  the  partite  that  the  gooda  efaaU 
be  illegally  eold,  or  that  the  eeUer  ahall  do  aome  act  to  aarist  or  facilitate 
the  illegal  eale,  or  if  the  goods  are  to  be  delivered  where  the  sale  la  pro- 
hibited, the  oontraet  will  not  be  enforced. 
Lawb  Pboiobitivo  Saub  or  Liquobs  in  New  Hampbhiu  can  not  eztond 
to  Bales  made  in  another  state  in  which  sadh  salee  are  lawfaU  where  tiie 
sale  is  oomplete  in  the  latter  statsu 

AflsuMPSiT  upon  an  acoonnt  for  Bpiritaous  liqnon  sold  in  Boa- 
ton,  MasBaohusettB.  The  defendant  oflTered  to  show  that  the 
liquors  were  bought  to  be  sold  in  New  Hampshire  in  violation 
of  its  laws,  and  that  the  plaintifb  knew  at  the  time  of  the  sale 
that  they  were  to  be  thns  sold.  The  oonrt  ruled  this  OTidenee 
incompetent  to  show  a  defense  to  the  action.  There  was  a 
▼erdict  for  the  plaintiib,  upon  which  judgment  was  to  be 
entered  or  a  new  trial  granted,  according  to  the  opinion  of  this 
court  upon  the  oorzeotneas  of  the  ruling. 

McMuirphjfp  for  the  defendant. 

Wetb  and  Baoon,  for  the  plaintiflhi 

By  Court,  Easxmav,  J.  There  is,  perhaps,  no  genexal  princi- 
ple of  law  better  estaUiahed  than  that  the  validity  of  a  contract 
is  to  be  decided  by  the  law  of  the  place  where  the  contract  is 
made.  If  valid  there,  it  is  valid  elsewhere;  but  if  void  or  illegal 
by  the  law  of  the  place  where  made,  it  is  void  everywhere.  This 
proposition,  as  a  general  one,  is  universally  acknowledged  and 
recognised.  The  rule,  it  is  said,  is  founded  not  merely  in  the 
convenience  but  in  the  necessities  of  nations  and  states;  for 
otherwise  it  would  be  impracticable  for  them  to  cany  on  an  ex- 
tensive intercourse  and  commerce  with  each  other.  The  whole 
system  of  agencies,  of  purchases  and  sales,  of  mutual  credits,  and 
of  transfers  of  negotiable  instruments  rests  on  this  foundation; 
and  in  sustaining  the  principle,  there  seems  to  be  a  unanimous 
consent  of  all  courts  and  jurists,  foreign  and  domestic:  Story's 
Confl.  L.,  sec.  242;  2  Kent's  Com.  454;  DyerY.  Hunt,  6  N.  H« 
401;  Douglass  v.  Oldham,  6  Id.  160;  Bliss  v.  HoughUm,  18  Id« 
126;  Frmchy.  Hall,  9  Id.  187  [82  Am.  Dec.  841];  Sessions  v.  lAl^ 
(te,  9  Id.  271;  Baink  of  IJMied  States  v.  DonaUy,  SPet.  861;  WiU 
cox  V.  JJttiU,  18  Id.  878;  PearsaU  v.  Dwight,  2  Mass.  88  [8  Am. 
Dec  86];  Smith  v.  Mead,  8  Conn.  268  [8  Am.  Dec.  188];  THm* 
fry  V.  F^mer,  1  Bing.  N.  C.  161;  Van  S<^mck  v.  Edwards,  3 
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Johns.  Gas.  865;  Mve$  t.  M>dgdan^  7  T.  B.  S87;  Amtoim  t» 
Jemiime,  2  Stra.  782. 

But  there  axe  some  ezoeptioxis  to  this  role,  and  among  them, 
is  thisy  that  no  nation  is  boond  to  xeoognixe  or  enfoioe  any  con* 
tracts  which  are  injnrions  to  its  own  interests,  or  to  those  of  its. 
own  cituBenSy  or  which  are  in  fraud  of  its  hiws.  The  hiws  of  a. 
conntiy  ha^e  no  hinding  force  beyond  its  territorial  limits^  and 
their  authority  is  admitted  in  other  states,  not  ex  proprio  viffore, 
but  ex  comiUUe,  and  every  communiiy  must  judge  for  itself  how 
far  this  comity  shall  be  permitted  to  interfere  with  its  domestic 
interests  and  policy:  Story's  Oonfl.  L.,  sec.  2i4;  2  Kent's  Com. 
457;  Andrews  v.  Pond,  18  Pet.  65.  Chancellor  Kent  says:  "  No 
people  axe  bound  to  enforce  or  hold  valid  in  their  courts  of  jus- 
tice any  contract  which  is  injurious  to  their  public  rights,  or 
ofEands  their  morals,  or  conteavenes  their  policy,  or  violates  a. 
public  law:"  2  Senfs  Com.  458.  Story  uses  this  language:  *'Oon* 
tracts  which  are  in  evasion  or  fraud  of  the  laws  of  a  countiy,  or 
of  the  rights  or  duties  of  its  subjects,  contracts  against  good 
morals,  or  against  religion,  or  against  public  rights,  and  con- 
tracts opposed  to  the  national  policy  or  natiooal  institutions,  are* 
deemed  nullities  in  every  countiy  affected  lyy  such  considera- 
tions:" Story's  Confl.  L.,sec.  244.  And  these  views  are  sustained 
by  the  following,  among  other  authorities:  WhwUm  v.  Stodder, 
8  Mart.  (La.)  95  [18  Am.  Dec.  281];  Greenwood  v.  CurHs,  6 
Mass.  858  [4  Am.  Dec.  145];  Blandhard  v.  BuBBeU,  18  Id.  1  [7 
Am.  Dec.  106];  DeSobrey  v.  DeLaietre,  2  Har.  &  J.  198  [8  Am. 
Dec.  585];  Thrasher  v.  IherU,  8  Oill  t  J.  234;  Ohio  Ins.  Co.  v. 
Edmonson,  6  La.  295.  What  shall  be  held  to  be  injurious  to 
the  rights  of  a  state  or  its  citisens,  or  against  public  morals,  or 
in  evasion  or  fraud  of  the  laws  of  a  countiy,  and  how  far  courts 
shall  go  in  sustaining  this  exception  to  the  general  rule  which 
all  admit  to  be  so  almost  universal  and  important  in  its  applica* 
tion,  is  not  in  all  cases  so  clear. 

Ln  ffolman  v.  Johnson,  Gowp.  841,  which  is  a  leading  caso 
upon  the  question,  goods  were  sold  in  France  by  a  Frenchman 
to  an  Englishman,  for  the  known  purpose  of  being  smuggled 
into  England,  and  it  was  held  that  the  Frenchman  could  main- 
tain a  suit  in  England  for  the  price  of  the  goods,  upon  the 
ground  that  the  sale  was  complete  in  France,  and  that  the 
vendor  had  no  connection  with  the  smuggling  transaction. 
The  contract,  said  the  court,  was  complete,  and  nothing  was 
left  to  be  done.  The  seller,  indeed,  knew  what  the  buyer  was 
going  to  do  with  the  goods,  but  he  had  no  concern  with  the 
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truiiaetion  itadf  •  A  similar  dddUion  was  made  in  PeBecntf  t. 
AttgeU,  2  Oromp.  If.  &  B.  811.  These  oases  boih  arose  out  of 
contracts  made  for  the  sale  of  goods  intended  as  a  breach  of 
the  rerenne  laws,  and  although  in  the  latter  case  some  stress 
seems  to  haye  been  laid  upon  tibat  fact,  still  the  opinion  of  the 
court  did  not  rest  upon  that  ground.  In  TsrriU  ▼.  BarUeU,  21 
Yt.  189,  which  was  an  action  growing  out  of  the  sale  of  spiritu- 
ous liquors,  begun  in  New  York,  but  completed  in  Vermont, 
Bedfield,  J.,  in  speaking  of  the  case  of  Holman  ▼.  Johnton, 
wpra,  says  he  should  have  no  doubt  that  an  action  would  lie  in 
the  courts  of  Vermont,  where  the  sale  and  deliYeiy  were  both 
made  in  another  state,  and  the  seller  did  nothing  to  promote 
the  illegal  object  except  what  was  necessary  to  pursue  his  own 
lawful  business  in  the  foreign  state,  although  he  might  hare 
known  the  illegal  purpose  contemplated  bj  thcTendee.  See 
also,  to  the  same  point,  MeroharM  Banky.  Spalding,  12  Barb.  802. 
The  doctrine  of  these  and  other  cases  is,  that  the  mere  knowl* 
edge  of  the  illegal  purpose  for  which  goods  axe  purchased  will 
not  affect  the  yalidiiy  of  the  contract  of  ssle  in  the  country  to 
which  they  are  to  be  taken  and  sold.  If  the  goods  are  sold  and 
ddivered  in  the  goTemment  where  the  contract  is  made,  and 
the  sale  there  would  be  logal,  and  nothing  remains  to  be  done 
by  the  Tender  to  complete  the  transaction,  and  he  is  not  in  any 
way  to  be  further  connected  with  it,*an  action  can  be  maintained 
for  the  recovery  of  the  price.  But  if  it  enters  at  all  as  an  in- 
gredient into  tiie  contract  between  the  parties  that  the  goods 
shall  be  illegally  sold,  or  that  the  seller  shall  do  some  act  to 
assist  or  facilitate  the  illegal  sale,  the  contract  will  not  be  en- 
forced. Or  if  the  goods  are  sold  to  be  ddiTered  in  the  place 
where  the  sale  is  prohibited,  the  purchaser  will  not  be  held 
liable.  The  ssle  in  such  instance  would'not  be  complete  in  the 
foreign  state,  and  the  contract,  being  repugnant  to  the  law  of 
the  country  which  made  the  prohibition,  could  not  there  be  en- 
forced* The  principle,  as  we  have  aboye  stated  it,  will  not,  we 
think,  be  found  to  be  controTerted  by  any  well-considered  case. 
It  has  been  animadyerted  upon  by  some  dementaxy  writers,  but 
they  all  admit,  we  believe,  that  such  is  the  law.  There  are 
cases  which  hold  that  where  a  sale  is  made  in  a  state  or  country 
of  goods  to  be  used  in  the  same  country  in  violation  of  law, 
and  the  seller  is  aware  of  the  illegal  purpose  at  the  time,  he  can 
not  enforce  his  contract  in  the  courts  of  that  cotmtry.  But 
these  authorities  do  not  extend  to  contracts  made  in  a  foreign 
state,  where  the  sale  and  use  is  l^gal. 
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It  may  be  oboenred,  also,  tibat^  as  a  genenl  mle,  where  goods 
haTe  been  sold  and  deliyered,  the  Tender  has  no  longer  any  oon- 
trol  oyer  them;  tad  although  the  purehaser  may,  at  the  time  of 
the  porohase^  intend  to  sell  them  in  another  etate  in  violation 
of  the  law  of  that  state,  yet  he  may  subsequently  change  his 
purpose,  and  the  goods,  notwithstanding  the  original  intention, 
may  be  disposed  of  elsewhere  in  strict  conformity  with  law* 
With  OS  the  principle  is  established  that  the  consideration  to 
be  paid  for  spirituous  liquors  sold  without  license  can  not  be 
recoYered*  The  sale  being  prohibited  by  statute,  and  the  vendor 
being  liable  to  a  criminal  prosecution  for  the  selling,  the  traffio 
is  made  illegal,  and  contracts  in  rrapect  to  it  can  not  be  en- 
forced. Wherever  an  indictment  can  be  sustained  for  the  ille- 
gal sale,  there  the  price  can  not  be  recovered:  PrayT,  Bwiank, 
10  N.  H.  877;  OdUwOlr.  Wenhoorih, U Id.  481;  Lewig  t.  Wdch. 
Id*  294. 

Bnt  these  laws,  prohibiting  the  sals  of  liquors  in  this  state^ 
can  not  extend  to  independent  acts  done  beyond  our  limits. 
These  plaintifb  made  this  sale  in  Massachusetts,  where  thqr  had 
a  right  to  make  it  by  the  laws  of  that  state.  It  was  there  a  law- 
ful business,  and  whatever  difTerence  of  opinion  may  exist  in 
regard  to  the  traffic,  thqr  had  a  right  to  pursue  the  business  if 
they  saw  fit.  If  they  had  been  indicted  here  for  the  sale,  and 
had  appeared  to  defend  the  indictment,  it  is  plain  that,  unless 
the  government  could  show  them  in  some  way  connected  with 
the  transaction,  so  as  to  make  out  the  sale  to  have  been,  in  law* 
in  this  state,  no  conviction  could  be  had.  There  is  no  pretense 
that  they  could  be  indicted  for  sales  made  by  the  defendant 
himself,  in  which  they  had  no  agency;  and  so  long  as  the  whole 
transaction  by  the  plaintiffiB  was  completed  in  Massachusetts, 
and  they  had  no  connection  with  the  matter  except  to  sell  and 
deliver  the  spirit  in  that  state,  it  is  very  clear  that  no  indict 
ment  could  be  sustained  against  them  in  this  state  for  that  act, 
whatever  may  have  been  their  knowledge  as  to  the  defendants 
intentions.  And  if  an  indictment  could  not  be  sustained,  and 
no  penalty  enforced  against  them,  then  there  would  be  a  failure 
to  diow  Oie  contract  illegal,  and  the  case  would  not  come  within 
our  principle  of  illegal  sales;  the  test  of  an  illegal  sale  being 
the  liability  of  the  vendor  to  the  penalty  of  the  statute. 

The  case  finds  this  sale  to  have  been  completed  in  Massadm- 
setts,  and  there  is  nothing  showing  the  plaintiffiB  to  have  been 
in  any  way  connected  with  the  sales  in  this  state.  There  is 
nothing,  in  fact,  that  shows  that  they  had  any  knowledge  of  the 
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intentioB  of  the  defendant;  bat  the  proposiiion  to  show  knowl*^ 
edge  as  a  defense  was  the  question  upon  the  trial,  and  we  hafe 
so  treated  it;  and  we  axe  of  opinion  that  the  mling  of  the  court 
in  ezolnding  the  eridenoe  was  ooneot,  and  that  there  should  be 
judgment  on  the  Terdiot. 

Law  of  Placb  whsbb  Cohtraov  m  Mins  ob  d  10  ss  Pbuqbmib  Qor- 
■an:  H(mgkta!i$ig  ▼.  BaU,  09  Am.  D0O.  881,  note  888;  Speed  y.  Ma^,  66  Id. 
640,  note  642,  where  ofehcr  omm  Are  ooUeoted.  A  oontnel  valid  whero  nndt 
will  be  enforoed  everywhere  elae:  Fergmeim  ▼.  Ol^fbrA,  87  N.  H.  87,  dtiag 
the  prlnolpsl  oeee. 

Bulb  ov  Oomitt  wmoui  tbsbb  d  Oohiliot  or  Laws  can  not  ptetaQ 
•0  sa  to  aUow  •  foreign  law  to  ooDateiaet  a  ganflrml  prohlbitocy  law  which 
ct^golatoa  the  policy  of  the  atate,  or  in  which  all  the  oitiMBa  of  the  atateaie 
intereated:  Mahomet  ▼.  Hooe^  48  Am.  Deo.  706,  note  716. 

FsvAL  SiATimB  ov  Om  8xati  abb  hot  ur  Fobgi  betohb  ijmxB  of  the 
fltate  which  enacted  them:  Ai^btt  Bamk  t.  Kidder,  86  Am.  Deo.  864;  DM- 
aoa  T.  Diekem,  24  Id.  444;  Sweitte  r.  Om^kUi,  IlLiff!. 

Ho  OooirsBT  WILL  Bhvobos  OnraBAOs  Madb  Bisbwbbbb  if  the  aofona' 
ncntwoald  be  to  ita  Injuy:  iTiacif  ▼.  AwwUfe,  82  Am.  Daa  807,  note  810^ 
where  othor  oaaaa  are  ooUeoted. 

FoBBioH  Laws  oab  bot  fib Sb  Opbbatb  BxiBAZBBBiiOBiA£ur:  Smeeit^ 
JMng,  82  Am.  Deo.  41. 


Embbt  v.  Bhbbx. 
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An  Aov  WmoK  BmoBB  Oqbtbol  ovbb  FBOPBBTr  ov  Dbobasbd 

without  l^gal  right  to  ezerdae  enoh  control  being  ahown,  makea  a  par^ 
ezeroiaing  it  an  exeontor  in  hia  own  wrong  aa  againat  oreditoia;  birt 
acta  of  neoeeaitgror  hnmanity,  by  whichaperaon  doea  not  awnme  to  hate 
any  control  over  the  property  more  than  othera,  will  not  oonatitate  him 
an  ezeontor  de  eon  tori, 

Vasbbb  BasiDzva  zv  Nbw  Hamfshibb  Who  Has  or  ms  Poomisoioy  MoMBr 
BBLOKazvo  TO  BsEATB  of  hIa  aon,  who  died  in  anotiier  atate,  may  be 
charged  by  a  creditor  of  the  deceaaed  aa  an  eBOontor  de  eon  ioH  where 
there  la  no  evidence  to  show  for  what  porpoae  the  money  waa  aent  to 
him,  or  that  any  person,  either  in  New  Hampahiie  or  elaewhere^  haa  any 
right  to  l^gal  control  over  it. 

BZBOUTOB  DB  SoN  ToBT  MAT,  It  Sbbms,  Dibchabob  HnfSBLV  irom  liability 
aa  anoh  by  taking  oat  lettera  of  adminiatration. 

Btatdtbb  ov  S1BTB&  Statb  oak  kot  bb  Pbovbd  bt  Pabol. 

Pbibtbd  VoIiUMB  ov  Statutbs  ov  Siscbb  Statb,  pnrportiqg  on  ita  face  ta 
have  been  printed  by  ita  anthori^  and  to  contain  ita  lawa,  ahonld  be  ad- 
mitted aa  jMwna  /aete  evidence  to  show  what  thoae  lawa  are. 

MxBBLT  r!f.Mw«AT.  Bbbob  ov  Clbbx  ov  CooBT  nr  MAKnra  vr  Bboobb 
may  be  corrected  by  the  docket,  by  the  order  of  the  oonrt,  withont  mo- 
tion or  notice  to  either  party. 


July,  1864.^  Bmskt  v. 

Dm  on  a  judgment  alleged  to  haTS  been  randaied  in  the 
-dietaict  court  for  the  wesfcem  distriot  in  the  state  of  Miaine»  in 
bTor  of  the  plaintiff  against  Joseph  Beny,  deceased,  who  was 
the  son  of  the  defendant  in  this  action*  The  pleas  were:  1. 
Nul  iid  record;  2.  Ne  unqiiea  eseecuior.  Asa  Low,  esq.,  whose 
testimony  is  referred  to  in  the  opinion,  was  called  by  the  plaint- 
iff, and  testified  that  he  was  a  praotioing  attorney  and  coun- 
selor in  the  state  of  Maine,  and  knew  the  laws  of  that  state,  and 
that  by  a  statute  of  that  state,  passed  in  1862,  the  former  dis- 
trict courts  had  been  abolished,  and  their  powers  and  authority, 
4md  the  business  pending  therein,  and  the  records  and  files  per- 
taining thereto,  had  been  transferred  to  the  supreme  judicial 
-court,  and  that  the  clerk  of  that  court  had  the  custody  of  the 
records  and  files  of  the  f onner  disfciict  courts.  The  other  iMts 
4qgpear  from  the  opinion. 

Jordan,  for  the  plaintiff. 

OhrtBHe  and  JTin^mon,  for  the  defendant. 

By  Court,  Easikav,  J.     In  eiamining  the  questions  pra- 
•eented  by  this  case,  we  shall  pursue  the  order  taken  in  the 
-4agument,  and  consider,  first,  the  ruling  of  the  court  by  which 
4t  yerdict  was  taken  for  the  defendant  upon  the  issue  to  the 
Jury.     It  may  be  stated,  in  general  terms,  that  at  common 
law  an  executor  de  mm  tori  is  one  who,  without  any  authority 
from  the  deceased  or  the  court  of  probate,  does  such  acts 
40  belong  to  the  office  of  an  executor  or  administrator;  and 
it  is  said  that  all  acts  of  acquisition,  transferring,  or  pos- 
sessing of  the  estate  of  the  deceased  will  make  an  executor 
^  son  torif  because  these  are  the  only  indicia  by  which  creditors 
know  against  whom  to  bring  their  actions:  2  Bac.  Abr.  887,  and 
jbuthorities  there  cited.    Our  statute  provides  that  *'  if  any  per- 
son shall  unlawfully  intermeddle  with,  embezzle,  alienate,  waste, 
•or  destroy  any  of  the  personal  estate  of  a  deceased  person,  he 
shall  stand  chargeable  and  be  liable  to  the  actions  of  the  cred- 
itors and  others  aggrieved,  as  executor  in  his  own  wrong,  to 
double  the  value  of  the  estate  so  intermeddled  with,  embezzled, 
alienated,  wasted,  or  destroyed:"  B.  S.,  c.  158,  sec.  16.    What 
precise  acts  shall  be  deemed  an  intermeddling  so  as  to  charge 
■A  person  as  executor  in  his  own    wrong  has  never,  so  far  as 
we  are  advised,  been   directly  passed  upon  by  the  courts  of 
ihis  state.     The  question  has  incidentally  arisen  in  two  or 
three  cases,  but  no  definite  decision  has  been  made:  Pickering 
•^.  Coleman.  12  N.  H.  148;  Leach  v.  PiOrimry,  16  Id.  187.    In 
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tbe  latter  of  these  oaees  it  was  said  that  ''it  seems  fliat  the 
single  act  of  xeoexring  and  paying  out  a  sum  of  money  be- 
longing to  tbe  estate  of  an  intestate  will  make  a  person  au 
ezeoutor  de  9on  tori,  so  far  that  he  may  be  charged  as  snch." 

If  a  stranger  gets  possession  of  the  goods  of  the  deceased 
before  probate  of  the  will,  he  may  be  charged  as  ezecator 
in  his  own  wrong:  Bead's  Case,  6  Go.  38  b;  Salk.  313,  pi.  19; 
Stokes  V.  Porter,  Dyer,  166  b;  Roll.  Abr.  918.  And  Mr.  Jus- 
tice Buller,  in  Edwards  y.  Harben,  2  T.  B.  697,  says:  "In 
short,  every  intermeddling  after  the  death  of  the  party  makes 
the  person  so  intermeddling  an  executor  de  son  tori.**  And 
the  same  learned  justice,  in  Padget  t.  Priest,  Id.  97,  says:  "  It  ia 
dear,  from  all  the  cases,  that  the  slightest  circumstance  of  inter- 
meddling will  make  an  executor  de  son  tort"    • 

The  case  Padget  v.  Priest,  supra,  and  the  authority  of  8ioke9 
T.  Porter,  supra,  are  cited  and  approved  by  WilliBons,  in  his 
note  2  to  Ofbome  v.  Sogers,  1  Saund.  265.  A  careful  exam- 
ination of  the  authorities  will,  we  think,  show  that  as  between 
a  creditor  of  the  deceased  and  a  person  who  may  intermed- 
dle with  his  goods,  very  slight  acts  indeed  will  make  hiiD 
liable  as  executor  de  son  tart.  Acts  of  necessity  or  humanity^ 
such  as  locking  up  his  goods,  burying  the  corpse  of  the  deceased, 
or  feeding  his  cattle,  and  similar  acts  of  ohaziiy,  by  which  a. 
person  does- not  assume  to  have  any  control  over  the  property 
more  than  others,  will  not  constitute  a  person  executor  in 
his  own  wrong:  2  Bac.  Abr.  288;  2  Bla.  Com.  607;  filol»s  ▼. 
Porter,  supra.  But  where  one  possesses  himself  of  the  good» 
of  the  deceased  for  the  purpose  of  taking  care  of  them,  the 
object  of  the  possession  must  be  made  to  appear  before  he 
can  be  discharged  from  the  responsibiliiy  arising  from  his  pos- 
session: Bubble  T.  IhgarHe,  3  Bich.  418  [46  Am.  Deo.  776]. 

The  best  rule  that  occurs  to  us  that  can  be  laid  down  upon 
the  subject  is  this,  that  all  acts  which  assume  any  particular 
Mntrol  over  the  properly,  without  l^gal  right  shown,  will  make 
a  person  executor  in  his  own  wrong,  as  against  creditors.  Any 
act  whidi  evinces  a  legal  control,  by  possession,  direction,  or 
otherwise,  will,  unexplained,  make  him  liable.  And  this  position 
the  authorities  seem  fully  to  sustain:  2Bac.  Abr.887;  Mead'sCase, 
6  Co.  83  b;  Edwards  v.  ffarben,  2  T.  B.  697;  Padget  v.  Priest,  Id. 
97;  Camfiea  v.  Ibusey,  7  Cow.  64;  White  v.  Jfimn,  26  Me.  861; 
WUsonY.  Hudson,  4  Harr.  (Del.)  168;  EuiUe v.  Ibgartie, 8 Bich. 
418  [46  Am.  Dec.  776];  Osborne  v.  Sogers,  1  Saund.  266,  note. 
Mmntford  v.  Oibsont  4  Bast,  441,  and  the  other  cases  dted  hgr 
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the  defendaat's  ooimael,  will  not,  we  fhrnk,  whm  euMDj  ex- 
amined, be  fonnd  to  conflict  with  these  yiews. 

The  evidence  in  thia  case  was  competent  to*  show  the  defend- 
ant executor  in  his  own  wrong,  and  liable  under  our  statute. 
It  tended  to  show  that  the  defendant  had  in  his  possession  four 
hundred  dollars,  money  which  he  had  received  from  the  estate 
of  his  son,  Joseph  Berry,  who  was  an  alleged  debtor  of  the 
plaintiff,  and  who  died  in  Oalifomia.  He  received  it  through  a 
draft  on  Boston,  sent  by  a  Mr.  Matthews  from  San  Francisco. 
The  object  for  which  the  money  was  sent  is  not  stated.  It  was 
sent  to  the  defendant,  subject  to  no  order  of  the  deceased,  or 
of  any  administrator  or  executor  of  his  in  California.  Matthews 
would  appear  to  have  been  acting  as  the  friend  of  the  deceased, 
and,  without  any  administration  upon  the  estate,  to  have  taken 
upon  himself  to  send  the  avails  of  the  property  of  the  deceased 
to  his  father  in  this  state. 

The  case  finds  Berxy  to  be  dead.  It  finds,  in  effect,  that  the 
four  hundred  dollars  belongs  to  his  estate,  and  that  the  same  is 
money,  in  the  hands  of  the  defendant  in  this  state.  It  does  not 
appear  that  any  administrator,  executor,  creditor,  or  heir  in  Oal- 
ifomia  has  any  right  to  the  property,  or  to  its  control.  Nor 
does  it  appear  that  it  was  sent  to  this  state  by  authoriiy  of  any 
will  or  the  decree  of.  any  probate  court.  Neither  is  anything 
disclosed  in  the  case  by  which  it  appears  that  any  one  in  this 
state  or  elsewhere  has  any  right  to  any  legal  control  over  it.  It 
is,  then,  simply  personal  property  of  the  deceased  in  this  state, 
in  the  hands  of  the  defendant,  subject  to  the  rights  or  interfer- 
ence of  no  one,  except  as  the  statute  shall  point  out.  Being 
within  our  jurisdiction,  under  such  circumstances  it  may  prop- 
erly be  administered  upon  in  this  state,  for  the  benefit  of  the  heirs 
and  creditors  residing  here. 

There  has  been  no  administration  upon  the  estate  of  the  de- 
ceased in  this  state,  and  the  defendant  is  the  only  person  shown 
to  have  intermeddled  with  the  property  here.  He  is  the  only 
one  who  has  had  it  in  his  possession  and  exercised  control  over 
it,  and  we  infer  from  the  facts  stated,  has  declined  to  surrender 
the  property  or  take  out  letters  of  admiQistration  upon  the  es- 
tate. If  the  defendant  desires  to  avoid  the  penalty  prescribed 
by  the  statute,  it  seems  that  it  may  be  done  by  his  now  taking 
out  letters  of  administration:  ShiUebar  v.  Wyman,  15  Mass.  822. 

We  are  the  better  satisfied  with  the  conclusion  to  which  we 
arrived,  as  to  the  liability  of  this  defendant,  from  comparing  the 
section  of  the  statute  already  cited  vnth  the  twelfth  section  of 
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the  same  chapter.  The  latter  provides  that  ''no  peison  shall 
intermeddle  with  the  estate  of  anj  person  deceased,  or  act  as 
the  executor  or  administrator  thereof,  or  be  considered  as  having 
that  trust,  until  he  shall  have  given  bond  to  the  judge,  with  suf- 
ficient sureties,  in  such  reasonable  sum  as  he  shall  approve, 
upon  condition,"  etc.  While  this  section  provides  that  no  per- 
son shall  intermeddle  with  the  estate  of  any  person  deceased 
without  giving  bond,  the  fifteenth  provides  that  if  anj  person 
shall  unlawfully  intermeddle  with  the  personal  estate  of  any 
deceased  person,  he  shall  stand  chargeable  as  executor  in  his 
own  wrong.  The  two  sections  taken  together  would  seem  to 
show  that  when  the  legislature  speak  of  an  unlawful  intermed- 
dling, they  mean  all  such  as  takes  place^thout  giving  bond  as 
administrator  or  executor. 

Having  arrived  at  the  result  to  which  we  have,  we  might  omit 
giving  any  opinion  upon  the  competency  of  the  plaintifiTs  evi- 
dence to  sustain  the  issue  to  the  court.  But  as  the  case  will  pro^ 
ably  be  tried  again,  we  think  it  but  proper  that  some  intimation 
should  be  given  as  to  the  other  questions  presented,  as  desired 
by  the  defendant's  counsel;  especially  as  we  are  of  opinion  that 
a  portion  of  the  plaintiff's  evidence  is  clearly  defective.  The 
testimony  of  Mr.  Low  to  prove  the  change  in  the  organization 
of  the  courts  of  the  state  of  Maine  was  inadmissible.  The  writ- 
ten or  statute  laws  of  a  foreign  government  must  be  verified  in 
the  same  manner  as  foreign  judgments:  by  the  exemplification 
of  a  copy  under  the  great  seal  of  state,  or  by  a  sworn  copy. 
Unwritten  laws  may  be  shown  by  parol  evidence:  Waison  t. 
WaUcer,  23  N.  H.  471;  Church  v.  Hubbart,  2  Oranch,  237;  Baynr 
ham  V.  CanUm,  3  Pick.  293;  Packard  v.  HiU,  2  Wend.  411; 
Lincoln  v.  BatteUe,  6  Id.  475;  1  Oreenl.  Ev.,  sec.  488.  How 
far  the  several  United  States  shall  be  governed  by  these  princi- 
ples when  applied  to  themselves  is  not  fully  agreed.  Upon 
strict  rules  of  evidence,  the  laws  of  one  state  can  be  proved  in 
the  courts  of  another  only  as  foreign  laws;  each  state  being 
sovereign  and  independent  in  all  things  not  surrendered  to  the 
general  government  by  the  constitution.  The  relations  of  the 
several  states  to  each  other  are  those  of  foreign  states  in  close 
friendship,  and  they  are  liable  to  be  treated  by  each  other, 
except  so  far  as  governed  by  the  constitution  of  the  United 
States,  as  foreign  independencies:  1  Qreenl.  Ev.,  sees.  489, 604; 
MUa  V.  JDwryea,  7  Oranch,  481;  Hampton  v.  MoOonneU,  3  Wheat 
284.  It  seems  that  the  rule  in  New  York  and  Connecticut,  and 
some  other  states,  requires  the  statutes  of  sister  states  to  be 
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proTed  in  the  aune  maimer  as  foreign  laws:  Packard  r.  IRQ,  2 
Wend.  411;  BrackeU  v.  Norton,  4  Conn.  617,  621  [10  Am.  Dec. 
179];  Hematead  y.  Seed,  6  Id.  480;  State  t.  IhoiUy,  2  Hawks, 
441  [11  Am.  Dec.  779];  Bailey  r.  McDonndl,  2  Harr.  (Del.)  84; 
Van  BuMrk  t.  IMoch,  8  Harr.  (N.  J.)  184. 

But  it  has  ))een  otherwise  held  in  the  supreme  court  of  the 
United  States,  and  in  the  courts  of  several  of  the  reapectiye 
states.  With  them  it  has  been  decided  that  a  printed  volume^ 
purporting  on  the  face  of  it  to  contain  the  laws  of  a  sister  state, 
is  admissible  as  prima  fade  eyidence  to  prove  the  statute  law% 
of  tiiat  state:  Young  y.  Bank  of  Alexandria,  4  Cranch,  384|' 
Thompson  y.  Muner,  1  Dall.  468;  Thomas  y.  Davis,  7  B.  Mbn^ 
227;  Baiynham  y.  Canton,  8  Pick.  293;  Comparet  y.  Jerner/an,  S 
Blackf.  876;  Biddis  y.  Jam£S,  6  Binn.  821  [6  Am.  Dec.  466]; 
Kean  y.  Eice,  12  Serg.  A  B.  208;  Eanrick  y.  Andrews,  9  Port.  9; 
MuUen  y.  Morris,  2  Pa.  St.  86;  Clark  y.  Bank  of  MissiMppi,  10 
Ark.  616;  State  y.  Stade,  1  D.  Chip.  803;  Taylor  y.  Bank  oj 
Alexandria,  6  Leigh,  471;  AUen  y.  Watson,  2  Hill  (S.  C),  819. 
But  notwithstanding  the  difference  of  opinion  existiiig  among 
learned  jurists  as  to  the  admissibiliiy  of  a  printed  yulume  pur- 
porting to  contain  the  statutes  of  a  sister  state  ao  prima  fo/cis 
evidence  of  the  written  laws  of  such  state,  the  authorities  ap- 
pear to  be  uniform  that  such  statutes  can  not  Le  proved  by 
parol:  Baynham  v.  Canton,  8  Pick.  298;  CompartH  v.  Jemegan, 
6  Blackf.  876.  And  indeed,  most  of  the  authorities  b^ore 
cited  are  applicable  to  this  position. 

Of  course  that  part  of  the  testimony  of  Mr.  Low  which  was 
introduced  to  show  the  change  in  the  organizatikin  of  the  courts 
could  not  be  admitted;  for  the  change  waa  made  by  express 
statute,  and  formed  a  port  of  the  written  laws  of  the  state.  His 
testimony  in  this  and  other  respects,  so  far  as  it  went  to  show 
statute  provisions,  was  inadmissible.  But  we  think  we  ought 
to  hold  that  a  printed  volume  of  the  statutes  of  a  sister  state, 
purporting  upon  its  face  to  have  been  printed  by  its  authority 
and  to  contain  the  laws  of  the  state,  should  be  admitted  as 
prima  facie  evidence  to  show  what  those  laws  are.  Such  a 
course  seems  called  for  by  the  great  convenience  and  saving  of 
expense  that  it  will  afford  to  parties,  and  by  that  confidential 
relation  which  exists  between  the  states.  The  role,  too,  would 
eeem  to  be  almost  entirely  free  from  any  danger  of  abuse,  and 
error  or  imposition  could  easily  be  detected. 

But  the  exception  taken  to  the  amendment  of  the  record  of 
the  judgment  can  not  prevail;  that  is,  if  we  assume  that  tha 
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powers  and  xeoords  of  the  diatrict  court  were  truiBf ened  to  tibe 
sapieme  judioial  court.  The  amendment  was  made  to  oone- 
spond  witti  the  minutes  upon  the  docket.  It  was  to  cure  a  defect 
in  the  record  which  had  been  erroneously  made  by  the  clerk; 
and  the  order  for  the  amendment  was  ihat  it  be  made  by  stating 
the  facts  as  they  appeared  upon  the  docket.  The  error  was 
merely  clerical,  and  one  which  the  court  could  order  corrected 
without  motion  or  notice  to  either  party. 

It  appears,  also,  by  the  testimony  of  Mr.  Low,  that  the  facts 
fully  warranted  the  amendment.  He  appeared  hy  the  direction 
and  employment  of  the  defendants,  and  answered  to  the  action 
as  attorney  for  them.  Had  there  been  no  appearance,  the  judg* 
ment  would  not  have  been  good  beyond  the  limits  of  the  state. 
If  a  judgment  is  rendered  against  a  defendant  redding  out  of 
the  state  where  the  suit  is  pending,  it  will  be  inoperatiye  beyond 
the  limits  of  the  state  where  it  is  rendered,  unless  the  court 
obtain  jurisdiction  of  the  defendant's  person.  But  if  a  defend- 
ant voluntarily  submits  to  the  jurisdiction  of  the  court  by  ap* 
pearing  and  defending  in  person  or  by  attorney,  he  can  not  in 
this  state  question  the  vaUdity  of  the  judgment  which  that  court 
might  have  rendered  against  him:  Downer  v.  Shaw,  22  N.  H* 
277,  281. 

Verdict  set  aside  and  new  trial  granted. 

Valibitt  or  Acts  or  Exeoutos  di  Son  Tobt:  See  Woo^fcrtt  Adm'r  ▼. 
StMivan,  58  Am.  Beo.  306;  note  to  Arnold  ▼.  Arnold,  65  Id.  438,  where  tiiit 
■abject  iM  diioaaeed. 

LiABiLiTT  or  ExxouToa  DB  SoH  Tobt:  See  note  to  Arnold  v.  Arnold,  56 
Am.  Deo.  438.  Whoever  oomes  into  the  poBaeaaion  of  property  of  an  intei- 
tate  after  his  death  ie  reepontible  for  it  to  the  admimatrator  when  appointedi 
OvUm  y.  O'ffara,  4  Mich.  136,  citing  the  principal  case. 

CouBT  MAT  OoRBBOT  MISTAKES  IX  FCS  Bscx>BD0  made  by  its  reootding 
officer,  either  on  euggestion  or  motion  of  thoee  intereeted,  or  npon  ita  own 
certain  knowledge  and  mere  motion:  LewU  y.  Bosb,  69  Am.  Deo.  49.  derioil 
errors  may  be  amended  by  the  court  even  after  the  term  at  which  the  Judg- 
ment was  rendered  has  expired:  WkUwelly,  Emory,  Id.  220. 

Court  or  Ghancsbt  will  not  Intxbvibb  to  Cobbsot  MiWAgE  made 
by  the  clerk  of  a  court  of  law  in  entering  its  judgment:  £ftate  Bank  qflndkma 
V.  Tovng,  62  Am.  Dea  601,  note  604. 

PfiUTSD  Statute-book  is  not  Oonolubivb  Evidenob  oI  aoti  oontaiari 
therein,  but  may  be  corrected  by  the  original  acts  on  file  in  the  office  of  the 
secretary  of  state:  Spongier  v.  Jaaohy,  68  Am.  Dec.  671. 

FoBEiON  Statxttobt  Law,  how  Pbovbd:  See  Clarke  v.  Bank  qf  Mime- 
iippif  62  Am.  Dec.  248,  note  256,  where  other  cases  are  collected.  Printed 
copies  of  statutes  of  sister  states,  if  purporting  to  be  published  under  the 
authority  of  the  proper  goyemment,  are  required  to  be  admitted  in  all  pio- 
oeedings  in  the  state  courts  as  prima  faciU  evidence:  People  y.  CUcEer,  19 
Mich.  87,  citing  the  principal 
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pa  Vaw  Hammbbi,  ul\ 

CovmaAsn  to  Pat  Barr  ov  SFSomsD  Day  Criatm  No  Dm  until  tlM 
day  off  payment  aniTci. 

Whxbb  Lbssei  undxr  Lbasb  Bjbievivo  AmnTAL  Bmr  n  Bvu?gii>  before 
the  day  of  payment  by  one  holding  a  title  paramount  to  that  of  the 
leeaor,  payment  on  the  day  the  rent  beeeme  dne  to  the  person  holding 
rach  paramount  title  ia  a  good  defenae  to  an  action  on  the  lease  for  cove- 
nant broken.  But  if  before  any  rent  ia  paid  snoh  paxamoont  titie  ia  de- 
feated by  the  leaaor,  he  may  maintain  an  aotion  for  the  rent  that  fell  due 
daring  the  eviction. 

Patiiest  can  not  bb  Shown  undxr  Qxnsbal  Issux  in  Action  of  CoTi- 
NANT  for  rent,  ezoept  with  a  brief  statement.  Bat  payment  may  be 
shown  in  saoh  action  ander  a  special  plea  off  payment 

CoysxANT  upon  a  lease  for  zent.  The  eviotion  zef ened  to  in 
the  opinion  was  by  one  Dyer,  by  the  leyy  of  an  execution  upon 
the  premises,  and  the  eviction  was  terminated  by  Bussell's  ten- 
deiing  to  Dyer,  before  the  expiration  of  the  year  after  the  return- 
•day,  the  debt  and  costs,  according  to  proTisions  of  the  statute^ 
in  full  satis&otion  of  Dyer's  claim.  The  other  facts  are  stated  in 
the  opinion. 

Lufordf  for  the  plaintiff. 

Bellows  and  J.  Eastman,  for  the  defendant. 

By  Oourt,  Eastman,  J.  At  the  last  term  of  this  court,  in  an. 
action  between  these  parties,  for  the  recovery  of  the  rent  which 
by  the  terms  of  the  lease  fell  due  in  September,  1860,  the  court 
held  that  the  eviction  by  Dyer,  on  the  fourteenth  of  June,  1848, 
was  a  good  answer  to  an  action  for  the  rent  during  the  oontinu* 
ance  of  Dyer's  title;  provided  the  defendant  paid  the  rent  to 
Dyer  before  the  eviction  terminated.  We  held,  also,  that  the 
eviction  terminated  by  the  tender  of  Bussell,  on  the  third  of 
November,  1848,  and  that  the  rent  due  of  September,  1860,  was 
recoverable  in  that  action.  This  action  is  brought  to  recover 
the  rent  for  tne  two  preceding  years,  being  that  which  fell  due 
in  September,  1848,  eight  hundred  dollars,  and  September,  1849, 
one  thousand  dollars;  so  that  notwithstanding  the  eviction  con- 
tinued for  only  one  year  and  five  months,  yet  both  of  the  days 
of  payment  happened  within  that  time.  A  question  is  thus  pre- 
sented, whether  the  rent  can  be  apportioned  so  that  Bussell  can 
recover  for  any  part  of  the  two  years. 

In  FUchburg  Mfy.  Co,  v.  Melvin,  16  Mass.  268,  it  was  held 
that  where  on  a  lease  an  annual  rent  is  reserved,  and  the  lessee 
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is  evicted  before  ihe  day  of  payment  by  force  of  a  title  pam* 
mount  to  tiiat  of  the  lessor,  no  action  lies  against  the  lessee  on 
the  covenant  for  the  rent  accruing  before  the  eviction.  Accord- 
ing to  the  doctrine  of  that  case,  which  is  cited  and  approved  in 
Perry  v.  Jldrich,  13  N.  H.  360  [38  Am.  Dec.  493],  this  question 
must  be  decided  against  the  plaintiff.  The  contract  was  an  entire 
one,  to  pay  the  rent  on  the  first  day  of  September  in  each  year, 
uid  in  an  action  upon  ihe  covenant  it  would  be  a  good  plea 
Uiat  it  was  paid  on  those  days.  At  common  law,  rent  might  be 
apportioned  as  to  estate,  but  not  as  to  time.  A  covenant  to  pay 
rent  on  a  specified  day  creates  no  debt  until  the  day  of  payment 
arrives:  Countess  of  Plymouik  v.  Throgmorton,  1  Salk.  65;  Wbod 
V.  Partridge,  11  Mass.  493;  Perry  v.  Jldrich,  supra. 

If,  then,  we  should  regard  the  action  as  brought  merely  to 
recover  the  rent  from  March,  1848,  to  June  14, 1848,  flie  time 
of  the  eviction,  or  from  November  8, 1849,  the  time  when  the 
eviction  terminated,  to  March  following,  the  suit  would  equally 
fail,  upon  proof  of  payment  to  the  holder  of  the  paramount  title 
on  the  first  of  September,  1848  and  1849;  for  the  days  of  pay* 
ment  were  during  the  eviction,  and  there  can  be  no  apportion- 
ment. But  there  is  no  plea  of  payment  filed  by  the  defendant; 
and  as  the  pleadings  stand,  he  can  not  show  payment  in  defense 
of  the  action.  The  contest  between  the  parties  has  been  prin- 
cipally upon  the  question  of  the  eviction.  In  an  action  of  cov- 
enant broken  for  rent,  payment  can  only  be  shown  under  the 
general  issue,  with  a  brief  statement,  or  under  a  special  plea  of 
payment:  1  Oh.  PI.  423,  426;  2  Saund.  PI.  &  Ev.  712;  Gould's 
PI.  329. 

Counsel  have,  however,  stated  that  the  rent  for  1849  was  paid 
to  Dyer  by  the  defendant  in  September  of  that  year,  and  they 
have  exhibited  papers  tending  to  show  that  such  was  the  fact. 
And  we  think  the  defendant  should  have  leave  to  move  the 
common  pleas  to  amend  his  pleadings  so  as  to  show  this  pay- 
ment, if  it  was  made.  That  court  will  grant  the  motion  or  not 
as  they  shall  think  proper,  and  upon  such  terms  as  they  may 
deem  just.  There  is  no  suggestion  that  the  rent  for  1848  has 
been  paid  to  any  one,  and  there  is  no  valid  reason  why  the 
plaintiff  may  not  have  judgment  for  that  amount.  Upon  the 
termination  of  the  eviction,  the  plaintiff  was  restored  to  all  his 
rights  under  the  lease,  and  whatever  was  not  paid  during  the 
eviction  can  be  recovered  by  him.  We  so  held  in  oonsidering 
the  other  case. 

The  plaintiff  may  take  his  judgment  for  eight  hundred  dollars. 
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the  rent  for  1848,  and  abandon  his  claim  for  1849;  or  if  he 
elects,  the  matter  of  the  payment  of  the  one  thousand  dollars 
can  be  contested  farther,  should  the  common  pleas  grant  leave 
to  plead  payment 

Should  it  be  shown  that  the  rent  for  September,  1849,  was 
duly  paid  to  Dyer,  Russell  might,  perhaps,  sustain  an  action 
against  Dyer  for  its  recovery.  But  in  regard  to  that  question 
we  give  no  opinion. 

Right  to  Rbmt  Bessbtsd  Passbs,  on  Ck>NYKTANOB  of  the  land,  to  the 
grantee:  See  Mtusey  y.  HcU^  66  Am.  Dec.  234,  note  241,  where  other  oaaee 
are  colleoted. 

EvionoN,  WHKT  DBrBHsa  to  Claim  fob  Rsnt:  See  QUu  ▼•  OcmtHoek^  68 
Am.  Deo.  374,  note  378^  where  other  oases  are  collected. 

Pboov  or  Patmsnt  nvDxa  QKNxaAL  Issub:  See  Creum  ▼.  Bleaklep,  60 
Am.  Deo.  68,  note  69,  where  this  sabject  is  discnssed. 


MuBOH  V.  GoNOOBD  Railboad  Gobfobation. 


CM  Hbv  HAMvnaas,  9.] 
OVB  BaIUIAAD   CoBCFAMT  BT   MbBBLT   PBBKITTINO  AnOTHBB  to    UsB  IT8 

BoAD  IB  HOT  Obuobd  TO  PuT  BoAD  IM  Rbpaib,  or  to  make  any  change 
whatever  in  the  arrangements  of  the  road,  or  alterations  In  the  road 
itself. 

Baiuioad  Oovpakt  dobs  kot  Abbiticb  Dutt  TO  Passbngbbs  or  Ahothbb 
RAn.KOAD  Company  by  merely  giving  the  latter  permission  to  use  its 
road;  nor,  it  seems,  by  contracting  to  make  its  road  safe  for  each  passen- 
gers. The  remedy  of  a  passenger  injured  is  against  the  company  with 
whom  he  contracted. 

Bailboads  abb  not  Nbcbssarilt  Publio  Wats;  and  if  it  could  be  inferred 
from  the  nature  of  their  chartered  powers  that  they  are  such,  or  if  the 
court  is  bound  to  take  notice  that  they  had  become  public  corporations, 
it  does  not  follow  that  all  their  tracks  are  public  ways. 

DlTTIBS  OF  OWNBBS  OF  BaILROADB  THAT  ABB  PUBUO  WaTB  ABB    ClOBBLT 

Alubd  to  those  of  towns,  which  are  bound  to  keep  in  repair  the  publio 
highways  within  their  limits,  and  to  thoee  of  turnpike  and  bridge  com- 
panies, which  are  bound  to  keep  in  repair  their  roads  and  bridges;  but 
the  liability  of  those  whose  duty  it  is  to  keep  in  repair  public  ways  is 
limited  by  the  nature  of  thoee  ways. 

OwvBBS  OF  Baiuioadb  Tbat  abb  Publio  Hiobwats  abb  Bound  to 
Makb  Suitablb  Plaobs  of  AooBsa  to  their  roads,  and  keep  the  same 
in  sueh  condition  that  they  may  safely  accommodate  those  who  may  be 
reasonably  expected  to  use  them;  but  there  is  no  obligation  to  do  any- 
thing, either  for  the  convenience  or  safety  of  passengers,  at  points  where 
none  are  expected  to  pass. 

iUiLBOAD  Companies  Oogabionallt  Tbanspobtino  Passbngbbs  ufov 
Fbbioht  Trains  are  not  common  carriers  of  passengers  upon  snoh 
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irains,  and  are  not  ohai^genble  for  the  want  of  aceommodatinna 
would  be  otherwiaa  joatly  reqnired. 
Davaou  fo&  KiauoKTOB  GAir  irov  bi  Bmoovermd  if  it  appean  tiial  tlw 
injnry  the  plaintiff  raatained  waa  in  any  degree  oanaed  by  hia  own  mtg 
ligenoe  or  want  of  dae  eave. 

Case.  The  plainiaff  was  injured  by  a  fall  into  a  passway 
while  he  was  proceeding  aa  a  paaaenger  to  g^  on  boaxd  of  a 
freight  tiain  of  the  Northern  railroad,  which  waa  standing  oa 
a  track  of  the  defendants.  The  material  facts  and  flie  qnes- 
tions  involved  in  the  case  are  sufficiently  set  forth  in  the  opin- 
ion. There  was  a  plea  of  the  general  issae  to  the  declaration. 
On  the  evidence  given  at  the  trial,  the  court  directed  a  verdict 
for  the  defendants,  and  it  was  agreed  that  judgment  should  be 
entered  thereon,  or  the  verdict  set  aside  and  judgment  entered 
for  such  damages  as  might  be  thereafter  assessed,  according  as 
the  opinion  of  the  superior  court  should  be  upon  the  whole  case. 

W.  H.  BarUeU  and  Perley,  for  the  plaintiff. 
Oeorge  and  Ibstert  and  Quincy^  for  the  defendants. 

By  Court,  Bill,  J.  It  is  never  necessary  to  state  the  general 
law  of  the  land  in  any  pleading.  The  courts  are  bound  to  ap- 
ply the  law,  as  they  know  it  to  be,  to  the  facts  stated  in  the 
pleadings,  without  regard  to  any  erroneous  statement  of  the  law 
made  in  those  pleadings.  Incorrect  statement  of  the  law  may 
be  cause  of  demurrer,  but  if  no  demurrer  is  interposed,  the 
party  is  in  no  way  bound  by  that  statement,  which  will  be  merely 
disregarded.  Upon  a  careful  consideration  of  the  statement  of 
the  legal  obligations  of  the  defendants  in  this  case,  made  by  the 
plaintiff  in  his  declaration,  we  are  unable  to  assent  to  his  idea 
of  the  law  in  two  particulars.  If  we  are  right  in  our  impres- 
sions as  to  these,  the  plaintiff's  claim  will  be  left  without  any 
legal  foundation,  whatever  opinions  the  court  may  entertain  as 
to  the  other  points  raised  in  the  very  ingenious  argument  for  the 
plaintiff.  As  to  those  points,  for  this  reason,  we  have  not  felt 
it  necessary  to  inquire.  The  particulars  referred  to  are  these: 
1.  That  upon  the  facts  alleged,  the  defendants  owed  a  duty  to 
the  plaintiff;  and  2.  That  tiiey  were  bound  to  furnish  a  safe 
place  for  passengers  to  get  into  the  cars,  at  every  place  where 
they,  or  other  corporations  using  their  road,  receive  and  take  in 
passengers.  The  relation  of  the  Northern  railroad,  who  had 
agreed  to  take  the  plaintiff  as  a  passenger  in  their  cars  to  the 
Concord  railroad,  the  defendants,  is  thus  alleged:  "At  the  time 
of  committing  the  grievances  hereinafter  mentioned,  and  before 
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and  sinoe,  a  certain  other  railroad  oorpoxation,  called  the  North* 
em  xaUroady  were  in  the  rightful  uae  of  said  Concord  railroad^ 
by  permission  of  said  Concord  Railroad  Corporation,  for  the  car- 
riage and  conrejance  of  passengers  in  the  cars  of  said  Northern 
railroad.  The  eridenoe  in  the  case  was  in  substantial  agreement 
with  these  allegations.  The  effect  of  these  relations  upon  the 
rights  of  the  railroads  may  be  first  looked  at.  And  we  think  it 
dear,  that  if  the  Northern  railroad  ask  and  obtain  the  permis- 
«ion  of  the  Concord  railroad  to  use  their  road,  that  permission, 
given  without  any  further  actual  contract,  draws  after  it  no  ob- 
ligation to  put  the  road  in  repair,  or  to  provide  new  or  different 
landings  or  starting-places,  or,  indeed,  to  make  any  change  in 
the  airangements  of  the  road  whatever,  or  alterations  in  the 
load  itself.  These  railroads  stand  in  the  same  relation  to  each 
other  as  two  individuals,  one  of  whom  has  a  path  through  his 
own  land,  or  a  privilege  for  himself  and  such  as  may  obtain  his 
permission  to  use  it,  of  a  way  through  another  man's  land,  and 
the  other  has  obtained  permission  to  use  such  path  or  way  for 
Ids  own  business.  There  surely  could  not  be  any  pretense  that 
the  owner  of  the  land  or  way,  in  such  case,  was  bound,  in  con- 
sequence of  such  permission,  to  make  such  way  safe,  any  more 
than  the  owner  of  a  wood-lot,  who  had  given  a  neighbor  leave 
to  haul  his  wood  across  the  lot,  would  therefore  be  bound  to 
made  him  a  good  and  safe  way. 

If,  then,  such  permission  implies  no  duly  to  the  Northern 
lailroad  to  make  or  alter  their  landings,  it  is  difficult  to  see 
on  what  principle  they  can  be  held  to  have  assumed  any  duty 
of  that  kind  to  the  passengers  in  their  cars.  Any  third  person 
who  enters  upon  the  railroad  of  which  the  defendants  are  al- 
leged to  be  ''  the  owners  and  proprietors,  at  any  other  place 
than  those  provided  for  entering  upon  their  cars,  or  for  any 
other  purpose  than  to  take  his  place  as  a  passenger  in  those 
-oars,  is  prima/aeie  a  trespasser; "  and  if  his  purpose  la  to  enter 
the  cars  of  the  Northern  railroad  as  a  passenger,  his  only  claim 
of  a  right  to  do  so  is  under  the  reasonable  construction  of  the 
permission  granted  to  that  corporation  to  use  the  Concord  rail- 
road for  the  convenience  of  themselves  and  such  passengers  as 
they  might  desire  to  convey  in  their  cars.  That  permission 
oould  not,  of  course,  extend  further  in  the  case  of  such  passen- 
gers than  in  the  case  of  the  railroad  itself  — a  permission  U> 
use  the  railroad  as  it  is. 

If  the  use  of  the  road  was  granted  to  the  Northern  rail- 
toad  upon  a  contraot  by  whieh  the  Gonoord  railroad  bound 
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themBolyes  to  make  their  road  suoh  that  paseengers  may  safely 
go  to  and  get  into  the  oars,  at  all  each  plaoee  as  either  of  thoea 
railroads  reoeived  passengers,  it  is  not  perceived  how  sach  a 
contract  could  give  to  any  passenger  who  might  suffer  damage 
from  their  neglect  to  perform  their  contract  any  right  of  action 
resting  on  such  contract.  Parties  who  contract  are  answeraUe 
to  e&cb,  other  for  the  breach  of  their  stipulations,  but  not  to 
third  persons.  It  has  never  been  supposed  that  a  passenger 
in  a  stage-coach,  who  had  been  injured  by  an  accident  resulting 
from  defects  of  the  materiab  or  unfaithfulness  of  the  constroo- 
tion  of  it,  could  maintain  an  action  against  the  coabh-maker, 
who  had  warranted  its  qualify  to  the  carrier.  His  remedy  is 
against  the  carrier,  and  the  maker  is  liable  to  the  carrier  alone: 
WirUerbatiom  y.  Wright,  10  Mee.  &  W.  109;  and  see  ThomoM  t. 
Winchesier,  6  N.  T.  897  [57  Am.  Dec.  455].  In  the  present  case, 
supposing  a  contract  between  the  two  railroads,  it  seems  quite 
as  clear  that  the  remedy  of  the  sufEarer  is  against  the  company 
with  whom  he  has  contracted.  By  using  flie  railroad  of  another 
corporation  as  a  part  of  their  track,  whether  by  contract  or  mere 
permission,  they  would  ordinarily,  for  many  purposes,  make  it 
their  own,  and  would  assume  towards  those  whom  they  had 
agreed  to  receive  as  passengers  all  the  duties  resulting  from  that 
relation  as  to  the  road;  and  if  accident  resulted  to  such  passen- 
gers from  any  failure  of  duty  of  the  owners  of  the  road,  for  which 
they  would  be  responsible  if  the  road  was  their  own,  their 
remedy  over  would  be  against  the  owners.  No  privily  what- 
ever would  exist  between  the  passengers  of  the  Northern  rail- 
road and  the  Ooncord  railroad  in  consequence  of  any  contract 
between  the  two  railroads. 

It  has  been  said  in  the  argument  that  every  ferryman  is  bound 
to  have  safe  and  secure  landings,  and  we  tbink  the  principle  is 
clear  to  a  certain  extent.  But  the  analogy  between  the  case  of 
the  ferry  and  the  railroad  does  not  support  the  argument  founded 
upon  it.  The  railroad  companies  support  two  characters;  thej 
are,  like  canal  companies,  the  owners  of  artificial  ways,  which,  as 
such  owners,  they  are  bound  to  keep  in  suitable  repair  for  the 
accommodation  of  those  who  have  by  law  the  right  to  use  them. 
They  are  also  common  carriers,  transporting  passengers  over 
their  own  roads,  and  occasionally  over  roads  owned  by  others. 
As  common  carriers  they  are,  like  ferrymen,  bound  to  transport 
their  passengers  safely,  and  bound  to  provide  suitable  access  to 
their  ferries  or  ways.  If  they  are,  at  the  same  time,  caniars  and 
•wnen  of  the  road  or  ferry,  they  are,  of  eoiirae,  boand  to 
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them  in  good  repair,  but  they  owe  this  duty  to  those  whom  they 
contract  or  undertake  to  transport,  as  part  of  their  agreement 
^o  cany  safely.  If  a  ferxyman,  for  his  own  convenience,  obtains 
permission  of  the  owner  of  a  private  landing  to  land  his  passen- 
gers there,  rather  than  at  his  own  landing,  the  owner  of  such 
private  landing  does  not,  by  his  mere  permission  to  land  there, 
engage  that  the  landing  is  either  suitable  or  safe;  he  does  not 
bind  himself  to  alter  or  repair  it,  and  he  is  not  responsible  for 
any  injuries  that  may  result,  either  from  original  defects  or  neg- 
lect to  repair.  The  permission  allows  its  use  in  its  present  state, 
but  it  imposes  upon  the  owner  no  duty,  either  to  the  ferryman 
or  his  passengers.  The  railroad  company  who  obtain  consent 
of  another  road  to  use  their  track,  like  the  ferryman  who  gets 
leave  to  use  another  landing,  owe  a  duty  to  their  passengers 
that  they  shall  be  carried  safely  so  far,  as  it  is  sometimes  loosely 
said,  as  human  caution  and  foresight  can  accomi^ish  tiiat  ob- 
ject; but  they  have  no  claim  upon  those  who  give  such  per- 
mission to  insist  that  the  landing  or  track  shall  be  safe, 
neither  have  their  passengers  any  such  claim.  If  the  owner  of 
the  landing  or  track,  for  a  proper  consideration,  lease  the  land- 
ing or  track,  there  might,  under  some  circumstances,  be  an  im- 
plied contract  that  the  property  was  suitable  for  the  use  for 
which  it  was  hired.  And  in  such  case,  and  in  the  case  of  an 
express  contract  to  make  them  suitable,  the  letter  would  be  re- 
sponsible to  the  hirer  for  any  damages  that  might  result  from 
its  insufficiency  or  want  of  repa^.  But  the  individual  who  sus- 
tained damage  from  these  causes  would  have  no  remedy  against 
the  letter,  because  there  is  no  contract  or  duty  existing  between 
them.  His  remedy  would  be  against  the  pariy  with  whom  he 
contracted. 

In  the  views  thus  presented,  we  have  considered  the  question 
upon  the  facts  aUeged  in  the  declaration,  which  states  that  the 
defendants  are  owners  and  proprietors  of  a  railroad,  and  con- 
tains nothing  from  which  it  can  be  inferred  that  their  rights  or 
their  duties  are  in  any  respect  different  from  those  of  the  own- 
ers of  any  private  property,  unless  it  should  be  thought  that  the 
idea  of  a  public  way,  and  of  the  duties  of  those  who  are  bound 
to  maintain  public  ways,  is  comprised  or  implied  under  the 
word  "  railroad."  A  highway,  ex  vi  termini^  is  a  public  way,  as 
to  which  certain  duties  are  impliedly  imposed  by  law  upon  those 
who  are  charged  with  its  support  and  repair.  But  it  seems  to  us 
yet  to  be  settled  that  the  mere  term ''  ndlroad''  or ''  railway  "  has 
such  signification.    Baiboads,  over  which  all  have  equal  ri|^ta 
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to  tisrel  and  to  nm  their  engines  and  trains,  are,  of  oonzse, 
public  ways;  and  railroads  over  which  all  who  come  have  a  right 
to  be  transported,  as  all  have  a  right  to  be  feiried  across  a 
river,  will,  perhaps,  fall  within  the  same  class;  bat  it  is  under- 
stood that  there  are  many  railroads  abroad  which  are  constructed 
and  used  excluaiTely  for  the  private  purposes  of  the  companies 
who  own  them,  as  for  transporting  coal  from  the  mines  to  places 
of  shipment,  ore  to  the  furnaces,  and  the  like;  and  probably 
they  are  to  be  found  in  our  countxy  constructed  and  used  exdu- 
eively  for  private  purposes  like  these.  In  many  of  our  cities 
and  manufacturing  places,  it  is  supposed  there  are  many  miles 
of  railroads  built  and  used  only  for  the  accommodation  of  the 
business  of  their  owners.  If  our  impressions  in  this  re^tect  are 
oorrect,  no  puUic  duties  result  from  the  fact  that  a  party  ib 
owner  of  a  railroad.  And  if  it  could  be  even  inferred  from  the 
nature  of  its  chartered  powers  that  the  Ooncord  railroad  was  a 
public  way,  as  was  held  in  Ooncord  BaUroad  t.  Oreeiy,  23  N. 
H.  237,  or  if  the  court  were  bound  to  take  notice  that  any  such 
corporation  had  become  a  public  corporation,  by  adopting  the 
act  of  1814,  Comp.  Stat.  840,  it  would  not  follow  that  all  their 
track  is  a  public  way,  since  it  is  supposed  that  many  railroad 
oompanies,  and  from  the  plan  exhibited  this  among  others, 
have  many  private  tracks,  designated  and  used  solely  for  the 
private  business  of  the  company. 

If  we  were,  however,  to  understand  that  the  Concord  Bailroad 
Company  is  the  proprietor  of  a  public  road,  which  they  were  hj 
law  bound  to  miJce  and  keep  in  repair  for  the  use  of  all  who 
have  occasion  to  travel  and  pass  upon  it,  it  might  be  reasonablj 
argued  that  their  duties  were  closely  allied  to  those  of  towns, 
who  are  bound  to  keep  in  repair  the  public  highways  within 
their  limits,  and  to  those  of  turnpike  and  bridge  companies, 
who  are  bound  to  keep  in  repair  their  roads  and  bridges.  And 
as  to  these,  we  are  not  aware  that  it  has  been  doubted  that  they 
are  responsible  to  every  person  who  sustains  damage  by  reason 
of  the  defects  of  their  road,  whether  he  was  passing  on  foot  or 
riding  in  his  own  carriage,  or  that  of  any  third  person  in  the 
due  exercise  of  his  right  as  a  member  of  the  community.  But 
it  is  to  be  borne  in  mind  that  there  is  a  well-settled  distinction 
between  highways  of  different  classes,  and  that  the  liability  of 
those  whose  duty  it  is  to  keep  in  repair  public  highways  is 
Umited  by  the  nature  of  those  ways.  Thus  no  reeponsibility 
attaches  to  the  party  bound  to  support  a  footway  that  it  is  not 
suitable  for  horses  or  cattle,  nor  to  the  owner  of  a  pack  and 
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prime  ivay,  for  persons  on  foot  and  on  horses,  that  it  is  nnsuit^ 
%ble  for  carriages;  and  upon  the  same  principle  the  owners  of  a 
public  railway  are  chargeable  with  no  fault  if  it  is  not  suitable 
for  fooi-passengerSy  or  for  horses,  cattle,  or  carriages,  nor  even 
if  it  is  so  constructed  as  to  be  dangerous  to  be  used  for  such 
purposes.  As  to  their  tracks,  it  is  supposed  their  only  obliga- 
tion is  to  make  and  keep  them  suitable  for  the  use  of  railroad 
carriages. 

To  render  such  tracks  useful,  either  to  the  railroad  companies 
or  to  the  public,  it  is  obviously  necessary  that  they  should  be 
accessible  for  those  who  have  occasion  to  use  them,  by  proper 
connections  with  the  public  ways,  and  there  necessarily  results, 
as  we  apprehend,  a  duty  upon  the  railroad  companies  to  make 
suitable  ways  or  places  of  access  to  their  road  for  persons  who 
hare  occasion  to  get  upon  their  cars,  or  to  put  merchandise 
upon  them  to  be  carried.  Originally  the  question  how  many 
such  places  of  access  to  their  tracks  should  be  made  and  main- 
tained, and  where  they  should  be  placed,  was  left  by  the  legis- 
lature to  the  self-interest  of  flie  companies.  By  the  act  of  1860» 
chapter  988,  section  6,  it  is  made  their  duty,  under  serere  pen- 
alties, to  establish  reasonable  and  proper  depots  and  stopping- 
places  for  the  public  accommodation.  This  statutory  declara* 
tion  of  the  duty  of  railroad  corporations  is  in  exact  conformity 
with  the  rule  of  the  common  law  regulating  the  duty  of  towns 
as  to  the  manner  of  constructing  highways,  and,  it  seems  to  us, 
the  rule  of  good  sense  and  reason.  They  are  to  establish  such 
depots  and  stopping-places — places  where  those  who  have  occa- 
sion to  use  the  road  may  have  access  to  it — at  such  places  as 
are  reasonable  and  proper  for  the  public  accommodation,  and 
they  are  to  constructed  and  fitted  as  the  public  highways  are, 
^  in  such  a  manner  as  is  reasonable  and  proper  for  the  public 
conyenience.  If  the  amount  of  business  to  be  done  at  a  partic- 
ular depot  is  large,  or  the  number  of  persons  to  be  accommo^ 
dated  is  considerable,  the  arrangements  should  be  on  a  scale  so 
extensive  as  to  meet  the  wants  of  the  community.  If  the  num- 
ber to  be  accommodated  is  small,  the  accommodations  may  be 
narrowed  in  proportion,  without  giving  to  any  person  any  just 
ground  of  complaint.  Where  no  persons  could  usually  be  ex- 
pected to  be  taken  on  board  the  cars,  it  could  not  be  either 
reasonable  or  proper  that  any  preparations  should  be  made. 
Nor  would  it  alter  the  duty  of  a  railroad  corporation  in  this 
respect,  if ,  as  a  matter  of  convenience  to  others,  they  should 
oooasionally  take  up  or  set  down  a  passenger  at  a  point  where 
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no  prepaxation  had  been  made  for  his  aooommodation.  It 
would  seem  to  ns  rexy  clear  that  they  can  not  be  held  to  make 
every  part  of  their  road  suitable  for  landing  or  taking  passen- 
gers because  they  may  at  some  time  have  occasion  to  take  in  or 
set  down  a  passenger  at  any  place. 

There  can,  we  think,  be  no  doubt  that  it  was  the  duty  of  the 
railroad  corporation  to  have  all  their  landings  and  places  of 
receiving  passengers  so  constructed  tiiat  persons  going  to  and 
from  the  cars  as  passengers  may  pass  with  safety.  But  the 
injury  in  this  case  arose  not  from  the  defective  construction  of 
any  landing,  at  the  points  where  passengers  usually  get  in  and 
out  of  the  cars.  It  is  not  alleged  in  the  declaration  that  the 
place  where  the  accident  occurred,  or  the  place  where  the  can 
into  which  the  plaintiff  desired  to  get  were  standing,  was  a  com- 
mon landing,  or  a  place  where  passengers  usually  enter  or  leave 
the  cars.  All  that  is  said  and  all  that  appears  by  the  case  to  be 
proved  is,  that  the  cars  were  standing  at  a  place  where,  by  the 
permission  of  the  defendants,  the  Northern  railroad  took  and 
received  passengers  to  be  conveyed  in  their  cars.  There  is 
nothing  which  import^  that  it  was  a  place  where  the  companies 
usually  or  frequently  took  in  passengers;  and  we  may  just  aa 
reasonably  suppose  that  the  qualifying  words,  to  be  understood 
before  *'  took  in  and  received  passengers,"  were  ''  once  before," 
or  the  like,  as  ''  often  or  commonly." 

The  question,  then,  does  not  relate  to  the  usual  landing-places, 
but  to  the  principle  which  governs  the  duties  and  obligations  of 
railroad  companies  as  to  the  safety  of  passengers  at  those  points 
where  they,  for  the  accommodation  of  a  psfftioular  individual, 
may  take  him  in  as  a  passenger  or  permit  him  to  leave  the  cazs. 
The  rule  of  duty  of  towns  is  to  keep  their  roads  in  such  state  of 
repair  as  may  be  necessary  for  the  travel  passing  upon  them. 
A  similar  principle,  it  seems  to  us,  must  govern  the  case  of  rail- 
roads, as  it  regards  the  passage  to  and  from  the  tracks.  Where 
there  is  usually  and  habitually  some  passing,  the  access  must  be 
such  as  may  safely  accommodate  the  passengers  who  may  be 
reasonably  expected  to  frequent  it.  But  it  can  not  be  necessary 
to  make  such  preparations  and  take  such  precautions  as  would 
be  necessary  at  the  great  stations.  And,  on  the  other  hand,  at 
places  which  are  in  no  sense  passenger-stations,  where  there  is 
no  reason  to  expect  anybody  to  pass,  there  is  no  necessity,  and 
therefore  no  duty,  to  make  any  preparations  or  to  adopt  aoy 
precautions.  There  is  no  obligation  to  do  anything  either  for 
the  convenience  or  safety  of  passengers  at  points  where  none 
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are  expected  to  pass.  The  general  daiy  alleged  in  the  writ  ia 
not  imposed  by  law»  and  the  company  were  not  bound  to  make 
access  to  their  road  safe  at  every  point  where  they  ziught  in  point 
of  fact  take  in  or  set  down  a  passenger. 

The  claim  in  this  case,  as  stated  in  the  writ,  and  as  attempted 
to  be  proved  upon  the  trial,  rests  upon  the  idea  that  there  is  no 
difference  in  point  of  law  between  the  duties  of  the  railroad 
company  at  places  where  passengers  may  be  occasionally  received 
on  board  of  freight  trains  and  those  where  they  are  usually  re- 
ceived in  the  passenger  trains.  But  this  seems  to  us  entirely 
unsoimd.  We  suppose  it  makes  no  difference  that  the  Concord 
railroad  and  the  Northern  railroad  are  common  carriers  of  pas- 
sengers by  their  passenger  trains,  and  of  freight  by  their  freight 
trains.  The  stage  proprietor  is  a  carrier  of  passengers  by  his 
coaches,  but  he  does  not  thereby  become  a  common  carrier  of 
passengers  by  his  baggage  wagons,  if  hecarries  on  that  business 
at  the  same  time.  Both  the  companies  and  the  individuals,  in 
these  cases,  are  bound  to  their  customers  by  the  same  duties 
relative  to  their  freight  trains  and  baggage  wagons,  and  have 
the  same  rights  as  to  the  roads  over  which  they  travel,  as  if  they 
had  no  connection  with  the  business  of  common  carriers  of  paa- 
sengers.  As  to  common  carriers  of  freight,  it  would  be  the  duly 
of  the  railroad  to  furnish  safe  means  of  access  from  the  puUio 
ways  to  their  cars  for  loading  and  unloading  merchandise. 
The  question  here  raised  is,  whether  there  is  any  duty  upon 
them  to  furnish  safe  means  of  access  for  passengers  upon  those 
trains. 

The  first  question  which  arises  upon  the  point  is  whether  the 
railroad  companies  have  made  themselves  common  carriers  of 
passengers  by  their  freight  trains,  because  it  is  not  to  be  ques- 
tioned that  they  owe  a  duty  to  provide  access  for  those  passen- 
gers in  proportion  to  the  occasion  that  calls  for  it.  It  is  very 
dear  that  a  wagoner  who  occasionally  carries  a  passenger  upon 
his  wagons,  as  a  matter  of  special  accommodation  and  agree- 
ment, does  not  thereby  become  a  common  carrier  of  passengers. 
He  only  becomes  such  when  the  carrying  of  passengers  becomes 
an  habitual  business.  Upon  the  evidence  stated  in  this  case, 
that  **  both  roads  had  been  in  the  habit  of  occasionally  trana- 
porting  some  passengers  upon  the  freight  trains  when  they  were 
anxious  to  go,"  we  think  we  should  not  be  justified  in  saying 
that  they  were  common  carriers  of  passengers  upon  their  freight 
trains:  EUeins  v.  Boston  and  Maine  BaUroad,  28  N.  H.  276.  And 
it  seeiuH  to  us  clearly  that  if  they  were  not  such  common  car* 
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rien,  they  were  not  ohargeaUe  for  the  mni  of  acoommodft- 
tions,  sadbi  as  would  be  otherwise  justly  reqaired. 

The  party  who  makes  an  arrangement  to'be  eaiiied  on  a  bag- 
gage wagon  or  a  freight  oar  impliedly  agrees  to  accept  and  be 
satisfied  with  soch  aocommodattons,  as  it  regards  carriages  and 
seats  and  phioes  of  entering  and  leaving  the  carriages,  as  may 
be  found  in  the  osnal  coarse  of  the  bnainees.  If  the  cars,  at 
the  time  of  hia  agreeing  for  hia  pannage  and  taking  his  seat,  ar» 
at  a  merchandise  depot,  he  is  to  be  satisfied  with  sach  means  of 
entering  the  cars  as  are  provided  for  rolling  in  the  cask  or  box 
on  which  he  is  to  be  contented  to  take  his  seat,  if  nothing  better 
offers.  If  the  cars  are  at  the  time  standing  npon  a  pari  of  the 
track  where  there  is  no  prorision  for  landing  or  receiving  either 
goods  or  passengers,  he  is  to  be  satisfied  with  such  means  and 
facilities  as  may  casnaUybe  within  his  reach.  The  company, 
considered  as  owners  of  the  road  or  as  carrierB,  are  not  in  either 
case  bound  to  make  landings,  or  any  provision  whatever,  for  the 
reception  or  discharge  of  passengers  where  none  are  eaqwcted 
to  be.  The  duties  and  obligations  of  parties  are  construed  rea- 
sonably, with  reference  to  the  nature  of  their  business.  We 
understand  that  the  freight  trains  upon  these  roads  sometimes 
amount  to  fifty  or  more  cars,  and  ertend  in  length  to  two  thour 
sand  feet  or  more,  and  that  it  depends  upon  what  is  in  thisre- 
speot  mere  matter  of  accident,  the  arrangement  of  the  loading, 
where  a  place  may  be  found  for  the  casual  passenger  who  nu^ 
be  forced  to  adopt  this  way  of  traveling.  It  may  be  at  any  part 
of  the  train,  and  provision  must  be  made,  if  at  all,  for  a  safe 
entrance  at  every  part  of  the  train  and  at  evexy  part  of  the  road 
where  a  passenger  may  desire  to  be  put  on  board.  A  rule  like 
that  must  be  equivalent  to  a  refusal  to  allow  any  passengers  to 
be  carried  in  this  mode,  unless  they  are  at  hand  to  take  their 
places  at  the  regular  depots  where  the  trains  are  loaded.  It 
would  be  of  mischievous  consequence  to  adopt  a  rule  which 
would  deprive  the  railroad  companies  of  the  power  to  accommo- 
date those  whose  occasions  compel  them  to  xesort  to  these  unde- 
sirable modes  of  conveyance. 

Upon  the  facts,  then,  as  they  appear  in  this  case,  we  are  of  the 
opinion  that  the  railroad  company  was  not  bound  to  make  any 
provision  for  the  accommodation  of  a  passenger  like  the  plaintiff, 
beyond  those  ordinarily  required  by  their  own  business,  nor  to 
have  their  road  so  constructed  that  he  could  safely  go  to  and 
get  into  the  cars.    But  that  from  the  nature  of  the  engagement 
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the  plaintiff  agreed  to  be  satisfied  with  the  state  of  things  as  it 
existed,  if  it  was  safe  and  suitable  for  a  freight  train. 

There  is  a  further  principle  applicable  to  this  case,  which 
stands  in  the  way  of  a  recovery  by  the  plaintiff.  It  is  well  set- 
tled at  common  law,  whatever  doubts  may  exist  at  the  justice  of 
the  rule,  that  the  party  who  claims  damages  for  the  neglect  of 
the  duty  of  others  to  exercise  proj^r  care  can  not  recover  if  it 
appears  that  the  injury  he  sustained  was  in  any  degree  caused 
by  his  own  negligence  or  want  of  due  care.  The  facts  stated 
show  that  the  plaintiff  was  upon  the  Concord  railroad  track, 
several  hundred  feet  below  the  freight  depot,  at  two  o'clock  at 
night.  The  night  was  dark,  and  he  knew  nothing  of  the  road, 
and  was  without  any  light  or  guide.  He  was  at  the  southern 
end  of  a  long  train,  and  having  learned  that  the  conductor  of 
the  Northern  tndn  was  at  the  head  of  the  train  towards  the 
north,  he  passed  up  the  track,  which  was  on  a  high  embank- 
ment, and  fell  into  a  passway  built  over  a  public  road,  left  open 
at  the  top  that  it  might  serve  as  a  cattle-guard.  If  the  case 
had  been  submitted  to  the  juiy,  it  would  have  been  their  duty 
to  decide  whether  this  was  negligence  in  the  plaintiff,  and  if  so, 
whether  it  in  any  degree  co-operated  to  cause  the  damage  he 
sustained.  Befened  to  us,  it  seems  impossible  to  hold  it  to  have 
been  done  in  the  exercise  of  that  due  care  which  men  in  general 
exercise  in  transacting  their  own  business,  or  even  of  that  slight 
care  which  inattentive  men  ordinarily  take  in  cases  involving 
their  lives  or  limbs.  This,  however,  is  a  question  of  fact,  on 
which  a  jury  would,  of  course,  judge  for  themselves. 

The  action,  then,  can  not  be  maintained  upon  the  facts  pre« 
sented  by  the  case,  and  there  must  be  judgment  for  the  de- 
fendants. 


Bailboad  Coiipant*8  Lzabujtt  iob  Ivjubt  to  AnotbxrIi  Cab  iHBOuoa 
Nboumt  to  Bxpaib  Tbagk:  Sm  Cumberkmd  VaUeg  B,  B,  ▼.  Hughm^  51 
Am.  Deo.  613. 

Railboadb,  whbthkb  Publio  Purpoaes:  See  Sharplesi  v.  Mayer  etc,  q/ 
PhUadelphia^  60  Am.  Deo.  760,  and  note. 

Town's  Liabilitt  iob  Injitbixs  thbouoh  Dkvbct  in  Hiohwat:  See 
Jones  V.  InhabUanU  qf  WaUham,  60  Am.  Deo.  783;  Baxter  v.  WinoosH  Twrn* 
pike  Co.,  62  Id.  84;  Ba^numd  v.  City  f^ LoweU,  63  Id.  67,  and  notee  to  theM 
caaee;  and  aee  City  of  TaUahaeeee  v.  Fortwne^  62  Id.  358;  LUnyd  ▼.  Mayor  eie, 
of  New  Tovhy  65  Id.  347;  HfUeon  v.  Mayvr  etc,  qfNew  York,  60  Id.  526,  and 
notes  to  the  varioos  cases,  on  the  liability  of  municipal  corporations  for  in  joties 
ihroagh  defects  in  streets. 

TnBNPixB  Company's  Liabilitt  ior  Injttbibs  through  Dbfbot  iv 
Hiohwat:  See  BaaeUr  v.  WvncoM  Twmpiht  Co.,  62  Am.  Dec  84,  and  note. 
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Co-OPXRAim  NiOUOBNOl  AB  iSmATIKO    RiOHT  OF  BmJOVEBY  VMI  I^- 

HTBiBs:  See  j^Veer  v.  CafRcrvii,  55  Am.  Deo.  663;  Trow  v.  Vermomi  GaUral  R. 
R„  58  Id.  191,  and  noteB  to  these  cases;  also  Beatty  v.  (Ttfmone,  55  Id.  514. 
The  principal  case  is  cited  in  Toledo  etc*  Railway  t.  Cfoddard,  25  Ind.  198; 
Newhome  v.  Miller^  35  Id.  466,  to  the  point  that  a  party  complaining  of  an 
injury  oansed  by  the  n0gligenoe  of  another  can  not  reooTer  if  it  iqvpean  that 
by  the  want  of  ordinary  care  and  pmdence  on  his  part  he  directly  contnbnted 
to  the  injary. 

Thx  prdioipal  0A8B  IB  oiTiD  in  O'Brien  v.  Bottom  ete.R,Rfl6  Gray,  24. 
to  the  point  that  railroad  companies  are  not  bound  to  receive  passengers  at 
any  part  of  their  route,  but  only  at  the  regular  stations  or  appointed  plaoes 
on  the  line  of  the  road,  established  by  them  at  reasonable  distances  for  the 
proper  accommodation  of  the  public;  and  see  it  cited  and  commented  npoo  in 
LueoMY,  Mikoamiee  etc,  ReUlway,  83  Wis.  56,  on  the  liability  of  xailroads  for 
to  passengers  on  freight  trains. 


BuBEE  V.  Allen. 

[39  Haw  HAMMBxas,  106.] 

ICakkb  mat  Show  that  Pateb  and  Indobsbb  was  Insaioc  at  the  time  of 
the  indorsement  of  the  note,  as  a  bar  to  a  suit  thereon  by  the  indorsee. 

BZOBFTION    TO  AdMIBSIBILITT  OF  EVIDBNCS    KOT   TaKXN  IN  GOUBT  BSLOW 

can  not  be  insisted  upon  in  the  superior  court. 
Btidsrob  to  Show  that  Plaintiff's  Tistatb  Hxld  Notb  as  Aoknt  amp 
MOT  AB  OwvKB  MAT  BB  RxBUTTBD  by  evidence  of  the  state  of  the 
accounts  and  money  transactions  between  such  party  and  his  indorser. 

AflsuMPBiT  on  a  promissoxy  note  made  by  the  defendant  to 
one  Hannah  Allen,  as  payee,  and  indorsed  by  her  to  Daniel 
Allen,  the  plaintiff's  testate.  Plea,  the  general  issue.  The  de- 
fendant sought  to  show  as  a  defense  to  the  action  that  Hannah 
Allen,  at  the  time  of  the  indorsement  of  the  note,  was  insane, 
but  the  court  ruled  that  this  could  not  be  permitted.  The  de- 
fendant gave  evidence  to  show  that  after  the  note  had  been 
made  David  Allen  was  heard  to  ask  Hannah  Allen  to  indorse  it, 
but  she  refused,  saying  that  she  did  not  want  the  defendant  to 
pay  the  note;  and  that  David  replied  that  all  he  wanted  with  it 
was  to  raise  money  to  pay  her  debts,  that  he  wanted  to  pledge 
the  note  as  collateral  security,  and  that  he  would  give  it  back 
again.  The  plaintiff  was  then  permitted,  against  the  defend- 
ant's objection,  to  prove  the  state  of  accounts  and  money  trans- 
actions between  Hannah  Allen  and  David  Allen,  in  order  that 
the  jury  could  better  determine  whether  the  note  went  into 
David  Allen's  possession  as  agent  or  owner.  The  plaintiff  had 
a  verdict  which  the  defendant  moved  to  set  aside  because  of  the 
rulings  of  the  court. 
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A,  and  S.  H.  Edes,  and  OuMng,  for  the  defendant. 
Burhe^  for  the  plaintiff. 

By  Court,  EAsncAir,  J.  Whatever  may  have  been  the  doo- 
trine  formerly  in  regard  to  insanity  ae  a  valid  defense  against 
an  action  upon  the  contract  of  a  pariy,  it  seems  to  be  now  well 
aettled  that  the  contracts  of  idiots  and  insane  persons  are,  as  a 
general  role,  not  binding  either  in  law  or  equity.  The  role  that 
a  man  shall  not  be  permitted  to  stultify  himself  is  now  entirely 
exploded.  Being  bereft  of  reason  and  understanding,  he  is 
considered  incapable  of  consenting  to  a  contract,  or  doing  any 
other  valid  act:  Yates  y.  Boen,  2  Stra.  1104;  Wdi^er  y.  Wood- 
ford,  8  Day,  90;  Thumpwn  y.  Leach,  8  Mod.  810;  Bull.  N.  P. 
172;  MUohOL  y.  Kingman,  5  Pick.  431;  Seaver  y.  Phelps,  11  Id. 
304  [22  Am.  Dec.  872];  Lang  y.  Whidden,  2  N.  H.  435;  Ihte  r. 
Banney,  21  Id.  52  [63  Am.  Dec.  164].  See  also  Dams  y.  Lane, 
10  Id.  166. 

In  Seaver  y.  Phdps,  supra,  which  was  trover  to  recover  the 
value  of  a  promissory  note  pledged  to  the  defendant  by  the 
plaintiff  when  the  latter  was  insane,  it  was  held  that  it  was 
not  a  legal  defense  that  the  defendant  at  the  time  when  he 
took  the  pledge  was  not  apprised  of  the  plaintiff's  being 
insane,  and  had  no  reason  to  suspect  it,  and  did  not  over- 
reach him,  nor  practice  any  fraud  or  unfairness.  The  court 
eaid  the  fairness  of  the  defendant's  conduct  can  not  supply 
the  plaintiff's  want  of  capacity.  But  it  appears  to  be  agreed 
that  when  goods  have  been  supplied  to  insane  persons  which 
were  necessaries,  or  which  were  suitable  to  their  station  and 
employment,  and  which  were  furnished  under  circumstances 
evincing  that  no  advantage  of  their  mental  infirmity  was  at- 
tempted to  be  taken,  and  which  have  been  actually  enjoyed  by 
them,  they  are  liable  in  law  as  well  as  equity  for  the  value  of 
the  goods:  2  Qreenl.  Ev.,  sec.  369,  and  cases  cited. 

This  exception,  however,  does  not  impair  the  general  prin* 
ciple  that  the  contracts  of  insane  persons  are  invalid;  and  had 
the  present  action  been  brought  against  Hannah  Allen,  the 
payee  of  the  note,  to  charge  her  as  indorser,  she  could  have  set 
up  insanity  at  the  time  of  the  indorsement,  and  if  proved,  it 
would  have  been  a  good  defeose.  The  contract  would  be  one 
that  an  insane  person  woald  be  incapable  of  making.  So  far 
the  authorities  are  all  agreed.  But  can  the  maker  of  the  note 
interpose  such  a  defense?  Can  he  be  permitted  to  show  in  bar 
of  the  suit  that  the  payee  and  indorser  was,  at  the  time  of  the  in* 


CM  BuBKX  V.  Allen.  [N.  H 

dorsementy  ixuHme?  If  an  insane  person  can  do  no  act  whateTei 
that  shall  bind  him  or  his  representatiTeSy  as  some  of  the  boobi 
show,  and  if  all  of  his  acts  are  absolutely  void,  then  it  would 
appear  plain  that  the  defense  can  be  set  up;  for  the  indorse- 
ment could  effect  nothing  in  any  way.  It  would  be  simply  a 
void  act.  Story,  in  speaking  of  persons  non  canypos  mentis^ 
says  that  it  is  a  rule  not  merely  of  municipal  law,  but  of  uni- 
versal law,  that  the  contracts  of  all  such  persons  are  utterly 
void:  Story  on  Prom.  Notes,  sec.  101. 

But  the  authorities  generally  do  not  go  to  thatWtent,  and 
they  treat  the  contracts  of  insane  })ersons  as  voidable,  not  abso- 
lutely void:  Seaver  y.  Phelps,  11  Pick.  805  [22  Am.  Dec.  372]; 
2  Greenl.  Ev.,  sees.  869,  370;  Dane  t.  KirlewdU,  8  Car.  h  P. 
679;  Bichardaan  y.  Strong,  18  Ired.  L.  106  [65  Am.  Dec.  430]. 

In  Price  y.  BerringUm,  7  Eng.  L.  h  Eq.  254,  a  qwcere  is  sug- 
gested, whether  a  conveyance  executed  by  a  lunatic  is  abso- 
lutely void  in  the  absence  of  notice  and  fraud;  and  the  lord 
chancellor,  in  speaking  of  the  question,  says  that  it  is  not  nec- 
essary to  pronoimce  a  decision  upon  the  abstract  general  ques- 
tion whether,  in  the  present  state  of  the  law,  a  conveyance  exe- 
cuted by  a  lunatic  is  absolutely  void. 

There  is  a  distinction  to  be  found  in  some  of  the  cases  be- 
tween the  contracts  of  lunatics  and  those  of  insane  persons;  the 
term  "lunatic"  embracing  in  such  cases  persons  of  imbecile 
mind,  as  well  as  those  of  disordered  intellect.  But  that  distinc- 
tion we  need  not  trace,  as  in  the  present  case  the  proposition 
was  to  show  insanily  in  the  payee.  If  we  are  to  treat  the  con- 
tracts of  an  insane  person  as  standing  upon  the  same  ground  as 
those  of  infants,  as  is  contended  in  argument,  and  voidable  no 
further  than  theirs,  the  weight  of  authority  appears  to  be  thai 
the  maker  of  a  note  can  not,  in  a  suit  by  an  indorsee,  avail  him- 
self of  the  defense  of  infimcy  in  the  payee;  and  that  such  a  de- 
fense is  only  personal  to  the  infant  interposing  it.  Stoxy  says 
that  it  seems  now  to  be  well  settled  that  the  indorsee  of  a  note» 
by  such  transfer  and  indorsement,  acquires  a  good  and  vahd 
title  to  the  note,  against  every  other  party  thereto  except  the 
infant,  since  it  is  not  a  void,  but  a  voidable,  title  only:  Stoiy 
on  Prom.  Notes»  sec.  80.  Chitty  regards  the  question  as  to  in- 
fant indorsers  as  not  fully  settled,  though  his  opinion  appeals 
to  incline  to  that  of  Stoiy :  Oh.  Bills,  19,  20. 

The  following  cases,  among  others,  hold  the  same  doctrine: 
2iiyIor  T.  Oroher,  4  Esp.  187;  Holy  v.  Lane,  2  Atk.  182;  Ni^- 
wgale  t.  WiihingUm,  16  Mass.  272  [8  Am.  Dec.  101].    In  the 
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last  case,  'PwAjet^  0.  J.,  says:  *'An  infant  may  indorse  a  negoti- 
able promiBsoiy  note,  or  a  bill  of  exchange,  made  payable  to 
him,  so  aa  to  transfer  the  property  to  the  indorsee,  for  a  valuable 
consideration.  If  an  action  should  be  brought  against  the  in- 
&nt  as  indorser,  for  defiinlt  of  payment  by  the  promisor,  with- 
out doubt  he  may  avoid  such  action  by  the  plea  of  infancy.  But 
that  is  a  personal  privilege,  which  none  but  himself  can  set  up 
in  avoidance  of  any  contract  made  in  his  favor." 

But  while  we  think  that  to  hold  all  contracts  whatsoever  of 
an  insane  -peraon  to  be  absolutely  void  is  canying  the  doctrine 
too  far,  we  also  think  that  there  should  be  a  distinction  made 
letween  the  contracts  of  a  minor  and  those  of  an  insane  person. 
The  contracts  of  minors  are  held  voidable  for  the  reason  that 
th^  are  supposed  to  lack  that  discretion,  prudence,  and  experi- 
ence which  age  gives;  and  for  the  further  reason  that  their 
parents,  being  legally  bound  to  support  them,  are  also  entitled 
to  their  time  and  service.  But  with  a  person  who  is  really  in- 
sane, there  is  not  the  capacity  to  compare,  reflect,  decide,  judge; 
there  is  wanting  the  power  to  understand  the  consequences  of 
the  acts  done,  and  in  many  instances  to  know  what  is  done.  A 
minor  who  indorses  a  note  payable  to  himself,  and  receives  the 
money  therefor  from  the  indorsee,  understands  fully  what  he  is 
doing;  and  although  the  act  may  be  indiscreet  and  one  which 
his  natural  guardian  will  disapprove,  and  although  by  such 
indorsement  he  may  not  unavoidably  bind  himself,  yet  if  the 
payor  finds  the  note  in  the  hands  of  the  indorsee,  properly  in- 
dorsed, he  may  well  suppose  that  it  has  been  done  by  the  assent 
of  the  fMfaer,  and  payment  made  without  notice  from  the  payee 
will  protect  him.  Having  contracted  with  the  minor  to  pay  the 
amount  of  the  note  to  him  or  his  order,  he  can  not  deny  the 
contract  which  he  has  made,  and  must  be  held  to  pay  according 
to  its  terms,  either  to  the  minor  or  his  order.  The  minor  alone 
can  take  advanteige  of  his  minority;  Moreover,  the  indorsee  may 
be  entirely  ignorant  of  the  minority,  and  an  innocent  holder  of 
the  note.    The  maker,  also,  may  not  know  of  the  minority. 

But  with  an  insane  person  t^e  matter  is  very  different.  He 
understands  not  the  effect  of  indorsing  the  note,  nor  whether 
he  is  receiving  a  valuable  consideration  for  the  same  or  not. 
He  may  not  even  know  that  he  is  parting  with  his  property;  and 
an  indorsee  who  should  take  a  note  under  such  circumstances 
would  be  guilty  of  fraud.  If  at  the  time  the  note  is  given  the 
payee  should  be  insane,  and  the  maker  should  be  aware  of  the 
fact,  he  would  be  bound  in  equity  and  good  consdenoe  not  to 
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pay  it  to  an  indoxBee  till  he  had  ascertained  that  he  was  the 
rightful  and  legal  holder.  Or  if  when  it  is  given  he  should  not 
be  aware  of  the  existence  of  the  insanify,  or  if  after  it  should 
be  given  the  payee  should  become  insane,  the  reason  is  equally 
strong  why  he  should  not  pay  it  without  due  inquiry,  if  he  had 
notice  of  the  insanity.  And  if ,  under  such  circumstance,  he 
ought  not  to  be  protected  in  paying  the  note  to  the  indorsee, 
then  it  would  seem  to  follow  as  a  legitimate  consequence  that 
he  should  be  permitted  to  show  the  existence  of  insanity  at  the 
time  of  the  indorsement,  in  defense  of  an  action  brought  by  the 
indorsee. 

There  might,  perhaps,  be  an  answer  to  such  a  defense;  as  by 
showing  that  the  transfer  was  made  by  the  authority  of  a  guar- 
dian, if  there  should  be  one.    But  the  fact  that  there  can  be 
a  good  replication  made  to  a  plea  involving  such  a  d^ense 
does  not  show  the  plea  in  itself  considered  to  be  bad.    And  it 
appears  to  us  that  the  due  protection  of  the  rights  of  an  insane 
person  requires  that  this  defense  should  be  permitted;  for  un- 
less it  is,  then  payment  to  an  indorsee  must  be  good,  and  a 
judgment  in  his  favor  upon  the  note  must  be  a  valid  bar  to  any 
suit  upon  the  same  by  the  insane  person  or  his  representatives. 
If  the  maker  of  a  note  pays  it  to  one  who  is  not  the  rightful 
holder,  it  will  be  no  defense  to  an  action  by  him  who  is:  Daw 
V.  Lane,  8  N.  H.  224.    But  if  he  is  precluded  by  law  from  set- 
ting up  a  special  defense  against  the  holder,  the  existence  of 
that  defense  can  not  be  shown  in  a  suit  against  him  by  another 
party  as  a  reason  why  he  should  be  chargeable.    So  if  the 
maker  can  not  show  insanity  in  the  indorser  at  the  time  of  the 
transfer,  in  defense  of  a  suit  by  the  indorsee,  then  insanity  can 
not  be  shown  by  the  indorser  or  his  representatives  as  a  reason 
why  the  note  should  be  paid  to  him  instead  of  the  indorsee,  and 
the  act  of  indorsement  would  be  made  legal,  and  the  non  wwf(» 
would  be  unprotected  from  the  effects  of  his  indorsement. 

There  is  another  view  that  may  be  taken  of  this  question. 
An  indorsee  of  a  promissory  note,  to  sustain  his  action  against 
the  maker,  must  show  the  making  of  the  note  and  a  due  in- 
dorsement and  transfer;  but  if  the  indorser  is  insane  and  inca- 
pable of  making  a  legal  transfer,  then  the  plaintiff  must  fail  te 
make  his  proof.  He  must  fail  to  sustain  the  allegations  of  his 
declazation.  He  can  not  show  an  indorsement,  which  is  a 
requisite  essential  to  his  recovery.  This  precise  point  has  been 
so  settled  in  Massachusetts:  Feaslee  v.  Bobbins,  3  Met  164. 
In  delivering  the  opinion  in  that  case,  Wilde,  J.,  says:   "  The 
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plaintiff  is  bound  to  show  a  legal  transfer  of  the  note,  by  proof 
of  the  handwriting  of  the  indorser;  and  it  follows  as  a  necessaiy 
consequence  that  the  defendant  must  be  allowed  to  impeach  the 
plaintiff's  title  to  the  note,  by  showing  that  the  indorsement 
was  void.  Evidence,  therefore,  of  the  indorser's  mental  in* 
capacity  to  make  a  valid  contract  at  the  time  he  indorsed  the 
note  was  material  eyidence.  All  the  evidence  of  the  indorser's 
incapacity,  before  and  after  the  indorsement,  was  properly  subn 
mitted  to  the  jury,  to  enable  them  to  decide  correctly  on  the 
question  of  his  incapacity  at  the  time  of  the  indorsement. 

We  are  aware  that  in  holding  evidence  of  the  payee's  insanity 
at  the  time  of  the  indorsement  and  transfer  to  be  competent  as 
showing  a  defense  for  the  maker,  we  interfere  to  some  extent 
with  the  principles  governing  the  free  circulation  of  negotiable 
pajMr.  But  we  think  that  greater  vrrong  would  be  done  to  the 
unfortunate  insane  by  excluding  the  defense,  and  thereby  hold* 
ing  payment  to  any  one  who  might  be  possessed  of  the  note  to 
be  good,  than  mischief  to  community  from  any  infringement 
upon  the  general  doctrine  governing  the  transfer  of  negotiable 
paper,  by  receiving  it.  The  counsel  for  the  plaintiff  has  taken 
the  position  that  this  defense  can  not  be  shown  under  the  gen- 
eral issue.  But  that  exception  was  not  taken  in  the  court  below, 
and  can  not  therefore  be  insisted  upon  here.  It  would  seem, 
also,  that  the  position  itself  is  unsound,  and  that  insanity  may 
be  pleaded  specially,  or  given  in  evidence  under  the  general 
issue:  MUdieU  v.  Kingman^  6  Pick.  481;  Gould's  PI.,  c.  6, 
sec.  88. 

We  discover  no  error  in  the  ruling  of  the  court  admitting 
the  evidence  of  the  state  of  the  accounts  and  money  transac- 
tions between  the  plaintiff's  testate  and  the  indorser.  The 
objection  vras  not  to  the  kind  of  evidence  introduced  to  show 
the  state  of  their  dealings,  but  to  the  admissibility  of  the  deal- 
ings themselves.  And  as  it  was  in  its  nature  rebutting,  and  in 
answer  to  a  new  position  of  the  defendant,  it  was  oomj^tent. 

But  the  ruling  excluding  the  evidence  of  insanity  was  vnrong, 
and  for  its  rejection  the  verdict  must  be  set  aside,  and  a  new 
trial  granted. 

Vauditt  07  CoimAen  ov  Insavx  Fkb80N:  See  Ricikardmm  v.  iSynmg, 
56  Am.  Deo.  430;  Bofftii%  AdaCry.  Anitib,  60  Id.  818,  and  prior  cases  in  the 
notes  thereto. 

AomaBniiLiTT  ov  Bvunms  vor  QsjaonD  to  oh  Tbial  not  Oossa^ 
VKKa  ON  Attsai.!  Ckntk  V.  9UUi^  40  Am.  Deo.  481;  HtwtU  ▼.  Bwik^  86  U. 
<4h. 
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pa;  it  to  an  indonee  till  he  had  aaceita^^      <^ 

rightful  and  legal  holder.     Or  if  when  it  ^  ^       ^ 

be  aware  of  the  existence  of  the  ii  ^  ^      % 

be  given  the  pa^ee  ehoold  become  ■\.  %_      ^ 

strong  why  he  diould  not  pay  it  wi  %,%% 

notice  of  the  inaanily.    And  if,  ^'i/^\  4  ^  ^ 

onght  not  to  be  protected  in  par  <-  §•  ^  %  ^   *. 

then  it  would  eeem  to  follow  w^l^  ^%.^*  ^ 

he  should  be  permitted  to  aho^  11  ^  \  \^        $fc 

time  of  the  indorsement,  in  ^  ^  f  '«-  *^-  ti  *  "^k. 

indo™.  i«\i^\\  ^ 

There  might,  perhape,  I  ^  i  I  "i  ^  ^  „ 
■hoTOigth«tthetaniBf«,U|»  3  1l* 
di«>,itU.«,ehoda)«||>»?-'  -^^ 

.goodpeplio.fcnr;j|l  ..eb™^-.  ISSS. 

do,.»ot.h<„a,e,,j'|S  ^Q»»n»Llj.rt 

»ppe™too.ll.t,,,p  ^,bnl  without  „jd«c- 

P^°  !^T^  '-U  .mpted  to  joelilr  under  thi. 

^         [■'vl'l  the  court  BhoiOd  be  ot  the  opin- 

JDdgmen  m     |  ^^^  ^^^  nuuntained,  then  judgment 

!°'V°''°°rJ'  ihe  pUiintiff  for  lueh  sum  a>  should  be 

'  as  demagea  and  oosIb,  and  otherwiae  for 

holder..!-       „rta. 

T.  Lctne, 

fjog  gp     ./.  Eaatmcm,  tor  the  plaintiff, 

that  Af  jfSowt,  for  the  defendant 

'^Y^^yori.  Bnx,  J.    The  position  of  the  plaintiff's  ooonsei 
'^Ibs  writ  upon  which  the  plaintiff  was  aizested  is  void, 
/^^■eqnently  no  justification  for  the  aireat,  because  it  i« 
rj^&i  returnable  at  the  next  term  of  the  conrL     The  general 
^0tiaB  to  be  that  where  the  retom-day  of  process  is  mis- 
^  or  defectively  stated,  it  does  not  render  the  process  void, 
uioiily  ''oi^^^i  liable  to  be  set  aside;  bat  the  defect  may  be 
^gedied  by  amendment     Thus  in  Jackaon  ▼.  Crane,  1  Cow.  38, 
.uni,  tested  January  1, 1823,  returnable  on  a  day  in  January 
^gjjk,  was  held  not  void,  but  voidable  only,  though  it  was  talcen 
[gt  granted  that  sereral  terme  intervened  between  the  teste 
«iid  the  retnm.     Similar  decisions  were  made  in  Knapp  v. 
faimer,  1  Cai.  486;  Eitaam  v.  MarriB,  2  Wend.  259;  Shirky  v. 
Wright,  2  Ld.  Baym.  776.    To  this  general  rule  there  seems  a 
well-aettled  exception  in  oases  of  writs  of  mesne  process  run- 
ning imainst  the  body  ot  the  defendant,  and  made  returnable 
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rafter  an  intenrening  term,  because  of  the  danger  of  the  defend- 
=ttnt  being  subjected  to  a  long  imprisonment.  Such  leiits  are 
not  voidable,  bat  void  absolutely,  and  incapable  of  amendment. 
It  was  so  decided,  in  conformity  to  earlier  decisions,  in  Parsons 
-V.  Layd,  8  Wils.  841;  Shirley  ▼.  Wright,  2  Ld.  Baym.  776;  Bunn 
T.  Thomas,  2  Johns.  190;  Burk  t.  Barnard,  4  Id.  809;  Jaclo 
son  V.  Crane,  1  Cow.  88;  Blanchard  v.  Ooss,  2  N.  H.  491.  If, 
then,  the  writ  before  us  13  to  be  construed  as  returnable  after 
4m  intervening  term,  or  if  it  is  held  not  to  be  returnable  at  any 
-definite  term  of  the  court,  within  the  principle  of  the  case  of 
Wood  ▼.  HiU,  5  Id.  229,  where  a  writ  returnable  out  of  term 
was  held  void,  it  must  be  regarded  as  a  mere  nulliiy,  incapable 
•of  amendment  and  affording  no  justification. 

There  are  decisions  which  hold  that  writs  of  capias  ad  respon- 
4endwm,  made  returnable  as  in  Bums  ▼.  Thcmas,  supra,  on  the 
17th*  of  May  next,  where  the  teste  was  May  12, 1826,  have  been 
held  void,  as  being  returnable  after  several  intervening  terms, 
May  next  being  construed  as  May,  1827:  Jackson  y.  Crane, 
supra.  But  we  are  unable  to  adopt  this  conclusion.  De- 
fects of  form,  in  this  state,  are  not  grounds  of  demurrer,  or  of 
pleas  in  abatement,  where  the  person  or  case  can  be  rightly  un* 
•derstood,  but  the  courts  are  to  order  amendment:  B.  S.,  c.  186, 
«ec.  10.  Still  less  should  any  defect  render  process  entirely 
Toid  where  the  matter  intended  can  be  imderstood,  howeyer 
•defectiye  the  manner  of  expression.  Every  reasonable  pre- 
sumption should  be  made  to  support  process,  which  must  other- 
wise be  held  yoid,  ut  res  tnagis  valeal  quam  pereai.  Process 
may  be  regarded  as  voidable  by  reason  of  defects,  without 
serious  prejudice  of  the  rights  of  jMirties,  because  such  defects 
are  in  their  nature  amendable,  under  the  orders  of  the  court, 
upon  such  reasonable  terms  as  may  be  just  to  both  parties;  and 
«uch  defects  may  be  waived  or  released  by  agreement  of  parties, 
or  by  such  acts  of  the  party  entitled  to  take  advantage  of  them 
as  show  that  they  are  not  relied  upon;  as  suffering  a  default, 
pleading  over  to  the  merits,  and  the  like.  But  it  is  otherwise 
with  such  defects  as  render  process  void.  Parties  who  have 
acted  ignorantly,  under  such  invalid  process,  may  be  subjected 
to  be  treated  as  wrong-doers  and  trespassers,  where  they  have 
intended  to  act  with  entire  propriety.  And  courts  will  hardly 
hesitate  to  sustain  such  process  where,  without  violence  to  the 
ordinary  usages  of  language,  it  may  be  so  understood  as  to 
render  it  legal  and  operative. 

In  the  present  case  the  writ  was  made  in  Febiruaiyi  reiuiii* 
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Me  at  fhe  court  to  be  held  on  the  fonrth  Tneeday  of  April, 
without  the  nsnal  addition  of  ''next."  And  we  think  that, 
ooneistently  with  common  neage,  the  procees  may  be  well  nn- 
derstoody  both  by  the  party  and  the  conrt,  aa  zetnrnable  on  the 
fonrth  Tneeday  of  April  next,  becanse  it  eettms  to  os  that  the 
word  **  next"  is  implied  in  such  a  case,  according  to  the  gen- 
eral understanding  of  speakers  and  hearers;  and  the  word  is 
generally  inserted  in  legal  proceedings  rather  to  pxednde  all 
uncertainty  than  becanse  it  is  ordinarily  considered  necessazy 
in  less  formal  writings.  If,  for  instance,  this  were  the  case  of 
one  gentleman  writing  to  another,  and  proposing  to  meet  him 
for  the  purpose  of  transacting  some  business  at  Ossipee  on  the 
fourth  Tuesday  of  April,  it  would  not  be  thought  possible  to 
misunderstand  it  as  applying  to  any  other  time  than  Apiil  next 
More  especially  would  this  be  the  case  if  such  letter  were  in 
answer  to  a  preyious  letter  of  his  correqpondent,  saying  ^hat  he 
would  meet  him  for  the  purpose  at  any  time  not  later  than  the 
close  of  the  court  at  Ossipee.  For  in  every  such  case  the  dr- 
cumstancee  and  nature  of  the  case  form  a  necessaiy  ingredient 
in  giving  a  construction  to  language.  And  in  this  case  the  nar 
ture  of  the  process  strongly  forbids  any  other  construction;  for 
it  is  conceded  that  unless  it  is  understood  to  mean  April  next, 
it  is  merely  inoperative,  a  paper  entirely  void  and  incurable. 

In  several  cases  this  court  have  manifested  their  disposition 
to  adopt  such  a  construction  in  cases  somewhat  analogous  to 
this,  as  would  be  consistent  with  the  natural  understanding  of 
the  community  as  to  what  was  intended,  and  such  as  would  give 
effect  to  the  proceeding  rather  than  to  defeat  it  wholly.  In  the 
case  of  Osgood  v.  Hutchins,  6  N.  H.  875,  upon  an  application 
by  a  prisoner  to  take  the  poor  debtor's  oath,  an  order  of  notice, 
dated  May  6th,  specified  the  twenty-second  day  of  May  next  as 
the  day  of  hearing,  and  it  was  held,  upon  consideration  of  many 
authorities  there  cited,  that  from  the  nature  of  the  case  the 
twenty-second  of  the  same  month  was  intended.  And  the  court 
say  that  in  a  clause  like  that  under  consideration,  the  tenn 
*'  next"  may  be  referred  to  the  month  or  the  day,  according  as 
the  intention  of  the  parties  apparent  upon  the  face  of  the  in- 
strument or  the  subject-matter  of  the  transaction  may  require; 
and  if  possible,  such  construction  should  be  given  as  will  effect- 
uate the  intention  of  the  parties  or  give  effect  to  the  proceed- 
ings. In  NeUiekm  v.  Billings,  18  Id.  446,  which  was  a  sdre/acias 
against  bail,  the  notice  to  the  bail  was  dated  October  3, 1842, 
and  stated  that  the  exeontion  was  returnable  on  the  third  Toes* 
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day  of  October  next,  and  it  was  held  that  though  zeference  is 
UBiiallj  made  to  the  next  antecedent,  yet  that  is  not  necessarily 
so,  bat  regard  may  be  had  to  the  subject-matter.  The  word 
"  next"  might  be  imderstood  to  apply  to  the  day  as  well  as  the 
month.  The  defendant,  the  bail,  could  not  have  been  misled. 
He  could  not  have  supposed  that  the  execution  was  returnable 
in  October,  more  than  a  year  from  its  date.  And,  it  may  be 
added,  that  any  other  construction  than  that  adopted  by  the 
court  would  be  subvendye  of  the  whole  design  of  the  notice. 
And  in  Sogers  ▼.  Famhaim,  25  Id.  511,  the  same  principle 
was  applied.  Upon  an  attachment  of  goods,  the  summons  waa 
returnable  **  on  the  third  Tuesday  of  August  instant."  It  was 
seryed  August  2d,  but  had  no  date.  It  was  held  the  process 
must  be  construed  as  returnable  at  the  next  court  after  the  ser- 
yice.  The  court  being  of  opinion  that  the  defendant  could  not 
be  misled  by  the  defect,  the  ordinary  understanding  of  such  a 
paper  being  that  it  was  returnable  at  the  court  held  in  the 
same  month  in  which  the  service  was  made. 

It  seems  by  the  United  States  Digest,  vols.  3,  5,  9,  tit.  Writs, 
that  the  same  principle  as  to  the  word  *  *  next "  has  been  adopted  in 
Oibson  V.  Laughlin^  Minor,  182;  Fosey  v.  I^anldin  Branch,  2  Mo- 
Mull.  888;  Findley V. BUchie,  S Fori.  462;  Dandridge Y.Stevens, 
12  Smed.  &  M.  728;  Winsion  v.  MiOer,  Id.  550;  Murphy  v.  Will- 
iams, 1  Ark.  876.  The  only  case  we  have  found  which  more^ 
nearly  approaches  the  present  is  lUlaon  v.  Bawley,  8  Qreenl.  168, 
cited  for  the  defendant.  In  a  complaint  for  bastardy,  dated 
November  7, 1829,  the  child  was  alleged  to  be  begotten  on  the 
eleventh  of  April,  without  the  word  **  last,"  or  in  any  way  stating 
the  year,  and  it  was  held  to  refer  to  April  next  preceding.  It 
was  said  by  the  court  that  "  it  was  impossible  to  mistake  what 
April  was  intended.  When  a  month  is  referred  to,  it  will  be 
understood  to  be  of  the  current  year,  unless  from  the  connection 
it  is  apparent  that  another  is  intended."  This  case  was  cited 
with  approbation  in  IleUleton  v.  BiUings,  supra,  and  seems  to  us 
entirely  sound.  It  is  agreeable  to  the  common  understanding 
of  language  in  such  cases,  and  in  accordance  with  the  spirit  of 
the  decisions  of  this  court.  The  principle  stated  is  decisive  of 
this  case.  April  is  to  be  construed  as  April  next,  and  the  writ 
is  therefore  valid,  and  there  must  be  judgment  for  the  defendant. 

Thx  prixoipal  oase  was  oitxd  and  foixowkd  in  Naah  v.  MaUcry,  17 
Mioh.  284,  in  holding  that  where  a  writ  of  attachment  was  tested  and  issued 
on  the  seventh  day  of  Febmary,  1867,  but  made  retomable  **on  Tuosday, 
the  seoood  day  of  April,"  without  ezpreesing  the  year,  it  most  be  understood. 
as  referring  to  the  April  of  the  then  current  year. 
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[»  Hsw  HAxnnia.  4S8.] 
Duruiunoir  BirwnN  Wholb  and  Halv  Bloodb  is  voc  Adiiitted  ii 
New  Hampthire  in  determiniDg  who  are  to  take  by  inheritanoe,  ezoept 
where  the  atatate  haa  interfered  to  ohange  the  deaoe&t  of  pwpwrty  de- 
rived in  a  partionlar  manner  by  «n  inf&nt  who  diea  nnder  age  and  nnmar^ 
ried. 

Appeal  from  ihe  decree  of  a  judge  of  probate.  A  petition  for 
«  deoree  of  distribution  had  been  presented  to  the  judge  bj  the 
iidministrator  of  Thomas  Babb,  jun.»  representing  tiie  mother  of 
the  Letter,  his  brothers  and  sisters,  and  their  representatiyes,  as 
Iiis  only  heirs,  and  excluding  the  representatives  of  his  half-sis- 
ters, who  claimed  to  be  of  the  next  of  kin  and  co-heirs.  The 
judge  entertained  an  opinion  adverse  to  the  prayer  of  the  peti- 
tion, but  by  agreement  a  decree  was  entered  in  accordance 
with  the  prayer,  and  those  claiming  as  next  of  kin  and  co*hein 
Appealed.    Further  facts  appear  in  the  opinion. 

Stevens,  for  the  appellants. 

Rogers,  for  the  appellees. 

By  Court,  Eastmak,  J.  The  deceased,  Thomas  Babb,  jun., 
•died  intestate,  of  age,  unmarried,  without  issue,  and  without  a 
father  living,  leaving  personal  property  not  derived  by  descent 
or  devise.  He  had,  at  the  time  of  his  death,  the  following  heirs, 
who,  according  to  our  statute,  were  in  the  same  line  of  inheri- 
tance, viz. :  his  mother,  Sarah  Babb,  his  own  brother  and  sister, 
James  and  Amelia  Babb,  and  two  nephews,  Thomas  B.  and 
Artemas  Carr ,  children  of  another  sister,  Priscilla  Carr,  didoeased. 
He  had  also,  at  the  time  of  his  death,  the  following  nephews 
«nd  nieces,  viz. :  True  McGlaxy  and  Lucy  M.  Prescott,  Elizabeth 
Moulton  and  Sarah  J.  Lord,  and  Elbridge,  Emery,  Sewell  T., 
«nd  Samuel  D.  T.  Stevens.  These  nephews  and  nieces  were  the 
-children  of  the  half-sisters  of  the  deceased;  and  the  half-sisters 
were  the  children  of  his  father  by  a  former  wife. 

The  controversy,  then,  is  between  children  and  their  repre- 
sentatives of  the  same  father  by  different  mothers;  and  the 
question  is.  Do  they  all  take  alike  from  their  brother,  the  de- 
ceased ?  or  do  the  brothers  and  sisters  of  the  same  mother  of  the 
deceased,  together  vrith  the  mother,  take  the  whole  of  the  prop- 
erty, to  the  exclusion  of  the  half-bloods?  By  the  fifth  section 
of  chapter  166  of  the  revised  statutes,  it  is  provided  that  the 
personal  estate  of  any  person  deceased,  not  bequeathed,  remain- 
ing in  the  hands  of  the  administrator,  on  settlement  of  his  ad- 
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ministiation  aocount,  shall  be  difltributed  by  decree  of  the  jadge: 
1.  To  the  widow,  the  share  thex^of  by  law  preeczibed;  2.  The 
residue,  in  equal  shares,  to  the  same  persons  to  whom  the  real 
estate,  if  there  were  any,  would  by  law  descend.  As  the  de- 
ceased left  no  widow,  his  proj^riy ,  being  personal  estate,  would,, 
under  this  section  of  the  statute,  be  distributed  to  the  same  per* 
sons  to  whom  it  would  have  descended  had  it  been  real  estate. 
By  the  first  section  of  the  same  chapter  it  is  provided  that  '*  the- 
real  estate  of  every  person  deceased,  not  devised,  etc.,  shall  de- 
scend in  equal  shares:  1.  To  the  children  of  the  deceased  and 
the  legal  representatives  of  such  of  them  as  are  dead;  2.  If 
there  be  no  issue,  to  the  father,  if  he  is  living;  8.  If  there  bo 
no  issue  nor  father,  in  equal  shares  to  the  mother  and  to  the- 
brothers  and  sisters,  or  their  representatives;  4.  To  the  next  of 
kin  in  equal  shares." 

The  second  section  of  the  chapter  is  as  follows:  **  If  any  per* 
son  shall  die  imder  age  and  unmarried,  his  estate,  derived  by 
descent  or  devise  from  his  father  or  mother,  shall  descend  to  his 
brothers  and  sisters,  or  their  legal  representatives,  if  any,  to  the- 
exclusion  of  the  other  parent."  The  intestate  in  this  case,  leav- 
ing no  issue  and  no  father  living,  and  being  more  than  twenty* 
one  years  of  age,  and  having  accumulated  his  properiy  himself, 
his  estate  must  be  distributed  under  the  third  clause  of  the  first 
section,  **  in  equal  shares  to  the  mother  and  to  the  brothers  and 
sisters,  or  their  representatives."  It  could  not  be  distributed 
under  the  second  section,  because  his  estate  was  not  derived  by 
descent  or  devise  from  his  father  or  mother.  He  was,  moreover, 
not  under  age,  as  required  by  this  section.  Who  then  were  hia 
brothers  and  sisters,  or  their  representatives,  who  would  take 
his  estate  under  the  third  clause  of  the  first  section  ? 

In  giving  a  construction  to  the  second  section,  we  held  in 
Crowell  V.  Clough^  28  N.  H.  207,  that  where  a  man  dies  leaving^ 
several  children,  and  one  of  them  dies  underage  and  unmarried » 
the  surviving  children  of  the  deceased  father  will  take  the  de- 
ceased child's  share  in  their  father's  estate,  to  the  exclusion  of 
his  brothers  and  sisters  of  the  half-blood  by  the  same  mother 
but  a  different  father.  But  although  it  was  held  in  that  case 
that  upon  the  facts  presented,  the  property  being  derived  by 
descent  from  the  &ther,  the  half-bloods  would  not  be  entitled 
to  a  distributive  share,  yet  it  was  so  decided  under  the  particu* 
lar  provisions  of  the  second  section  of  the  statute;  and  the  gen- 
eral doctrine  that,  independent  of  express  statutory  enactment^ 
no  distinction  is  admitted  between  the  whole  and  half  bloods^ 
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wasdurtmeUyzeoognued.  IntheooiizBeof  tiieopiiiioiidelxTered 
bj Perky,  J.^it  was  aaid  that  the  estate  of  the  deceased  inher- 
ited from  her  father  will  not  go  to  her  heirs  and  next  of  kin,  as 
it  would  if  it  had  oome  to  her  from  another  sonroe.  And  again: 
**  The  surviving  children  do  not  take,  under  the  general  rule  of 
descent,  as  heirs  and  next  of  kin  to  the  deceased  brother  or  sis- 
ter, but  they  take,  under  the  special  provision  of  the  statate,  the 
share  of  the  deceased  brother  or  sister,  as  part  of  the  parent's 
estate/' 

Prior  to  the  decision  of  Crooks  v.  TFotts,  2  Yem.  124,  the  rule 
in  regard  to  half-bloods  appears  not  to  have  been  uniform,  but 
«ver  since  that  decision,  which  was  in  1690,  and  which  was 
affirmed  in  the  house  of  lords,  it  has  been  regarded  as  setUed 
that,  under  the  English  statute  of  distributions,  brothers  and 
sisters  of  the  half-blood  share  equally  with  those  of  the  whole 
blood:  Shower's  P.  C.  108;  Smith  v.  Tracy,  1  Mod.  209;  EbuI 
of  WmcheUea  v.  Nordiff,  1  Yem.  408.  No  distinction  exists 
between  the  whole  and  half  bloods  in  ascertaining  who,  under 
that  statute,  are  the  next  of  kin  entitled  to  distribution :  4  Bums' 
Ecc.  Law,  422;  Burnet  ▼.  ifonn,  1  Yes.  sen.  166;  2  Kent's 
Com.  424. 

Our  statute  of  descents  is  copied,  in  substance,  from  the  Eng- 
lish statute  of  distributions;  and  we  never  look  to  the  source 
whence  the  estate  was  derived  to  determine  who  shall  inherit, 
except  in  cases  where  our  statute  has  made  that  circumstance 
material :  Perkins  v.  Muts,  2  N.  H.  461.  And  such,  it  is  believed, 
has  been  the  general  rule  in  this  state.  No  distinction  has  been 
admitted  between  the  whole  and  half  bloods,  except  where  the 
statute  has  interfered  to  change  the  descent  of  property,  which 
may  have  been  derived  in  the  particular  manner  set  forth  in  the 
second  section.  Under  that  section,  the  doctrine  of  OrowdL  v. 
CUmght  supra,  is  undoubtedly  correct.  The  statute  is  the  rule 
governing  such  cases,  and  the  general  principle  of  distributions 
is  broken  in  upon.  The  statute  of  Massachusetts  is  substan- 
tially like  ours,  and  the  same  construction  has  been  put  upon  it 
as  vrith  us.  Thus  in  Sheffield  v.  Lovervngt  12  Mass.  490,  the  &ther 
died  seised  in  fee  of  land,  leaving  an  only  child  and  a  vridow, 
the  mother  of  the  child;  the  child  died  under  age,  not  having 
been  married;  and  it  was  held  that,  on  the  death  of  the  child, 
the  land  descended,  in  equal  shares,  to  the  surviving  mother 
and  to  her  children  by  a  former  husband,  brothers  and  sisters 
of  the  half-blood  to  the  child.  This  decision  was  made  upon 
the  ground  that  there  were  no  brothers  and  sisters,  children  of 
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ihe  faiher  from  whom  ihe  land  descended,  to  take  the  property 
after  the  death  of  the  child,  tmder  the  special  provision  of  the 
«tatate,  and  so  it  descended  according  to  the  general  rule. 

The  Massachusetts  statute,  regulating  the  distribution  of 
property  among  the  brothers  and  sisters  of  the  deceased  chil- 
•dren  of  the  parent  from  whom  it  descended,  differs  from  ours 
In  one  respect.  It  does  not  embrace  properly  derived  by  devise 
4uid  descent,  as  ours  does,  but  only  by  descent:  Ncu^  v.  CvUer, 
16  Pick.  491.  But  this  does  not  affect  the  construction  put 
upon  the  statutes,  so  far  as  they  go. 

After  a  careful  consideration  of  this  case,  we  entertain  no 
•doubt  that,  independent  of  the  special  provisions  of  the  second 
-section  of  our  statute,  there  is  no  distinction  to  be  made  be- 
tween brothers  and  sisters  of  the  whole  and  half  blood.  We 
have  one  tmiform,  general  rule  for  the  descent  of  real  and  per- 
isonal  property.  Whether  real  or  personal,  it  goes  alike  to  the 
•same  persons  and  in  the  same  proportions;  and  the  English 
statute  of  distributions  is  its  basis;  a  statute  which,  says  Chan- 
cellor Kent,  being  founded  in  justice,  and  in  the  wisdom  of 
ages,  and  fully  and  profoundly  illustrated  by  a  series  of  judicial 
•decisions,  has  been  well  selected  as  the  most  suitable  and 
judicious  basis  on  which  to  establish  our  American  law  of 
descent  and  distribution:  2  Kent's  Com.  428. 

Upon  these  principles  the  property  of  the  deceased,  not  hav- 
ing been  derived  by  descent  or  devise  from  his  father  or  mother, 
will  fall  to  his  mother,  and  to  all  of  his  brothers  and  sisters  and 
their  representatives  of  the  half  blood  as  well  as  the  whole. 
All  of  the  children  of  Thomas  Babb,  sen.,  or  their  represent- 
atives, whether  the  issue  of  his  first  or  second  marriage,  are 
-entitled  to  a  distributive  share  of  the  estate  of  the  deceased. 

The  opinion  of  the  judge  of  probate  was  therefore  right,  but 
ihe  decree  as  entered  must  be  reversed. 

Decree  reversed. 


Inhxbitakcs  or  Half-blood. — ^In  Enolahd. — ^At  the  oommon  law,  the 
4alf -blood  was  entirely  excluded  from  taking  an  estate  by  inheritanoe,  by  the 
^fftificial  mle  of  evidence  that  the  one  who  it  of  the  whole  blood  of  the  person 
last  seised  affords  the  best  presnmptive  proof  that  he  is  of  the  blood  of  the  first 
iendatory  orpnrchaser:  2  Bla.  Com.  22&-231;  4  Kent's  Ck>m.  403;  3  Washb. 
Beal  Prop.,  o.  1,  sec.  2,  snbd.  18;  hot  by  the  statute  of  3  &  4  Wm.  lY.,  the 
half-blood  is  to  sacoeed  to  the  inheritanoe  next  after  any  relation  in  the  same 
degree  of  the  whole  blood  and  his  issae,  where  the  common  ancestor  shall  b« 
^  male,  and  next  after  the  oommon  ancestor  where  such  ancestor  shall  be  s 
female;  and  no  brother  or  sister  shall  be  considered  to  inherit  immediately 
^rom  his  or  her  brother  or  sister,  bnt  every  descent  from  a  brother  or  sislei 
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•luJl  be  ftnoed  tiutmgh  the  parent:  See  Wms.  Eeal  Prop.  77.    In  die 
of  raooeaelon  to  peraonal  estate  by  the  English  Uw,  it  may  here  be  obeervied 
thare  was  fonnerly  eoine  difference  of  opinion  aa  to  whether  the  half-blood 
took  a  fall  or  half  share  with  the  whole  blood,  since  the  statate  simply  di« 
rected  distribution  to  be  made  among  the  next  of  kindred  of  equal  degree  to- 
the  intestate;  but  the  case  of  Oroohe  v.  WaUs,  2  Vem.  124;  Shower'aP.  a 
106,  has  settled  the  law  in  this  particular  in  favor  of  the  half-blood,  who- 
now  take  whole  shares:  Bee  4  Bums'  Eec.  Law,  422;  Bumet  v.  Mcarm,  1  Vea. 
sen.  156;  S.  C,  1  Myl.  &  K.  672,  note;  Smith  v.  Tra4sy,  1  Mod.  209;  Jeuopp- 
V.  Wat8on,  1  Myl.  &  K.  665. 

In  U^ted  States. — ^Much  difference  exists  in  the  laws  of  the  sevenl 
states  in  respect  to  inheritance  of  the  half-blood;  and  Chancellor  Kent  says^ 
that  "  the  laws  of  all  countries,  and  of  our  own  in  particular,  are  so  different- 
from  each  other  on  the  subject  that  they  seem  to  have  been  the  result  of  ao- 
eident  or  caprice,  rather  than  the  dictate  of  principle: "  4  Kent's  Com.  406. 
In  some  states  no  distinction  Is  made  between  the  whole  and  the  half  blood, 
but  in  most  of  them  a  difference  more  or  less  extensiTe  exists,  by  which  the- 
half -blood  is  postponed.    In  none  of  the  states,  however,  is  the  half-blood 
entirely  excluded. 

1.  StcUrt  where  Ha^f-blood  U  not  Exprt$tiy  Excluded  or  Included, — ^A  few 
of  the  statutes  regulating  descents,  namely,  those  of  New  Hampshire,  Bhod^- 
Island,  Iowa,  and  Louisiana,  are  broad  in  their  nature,  and  do  not  in  ex- 
press terms  provide  that  the  half-blood  shall  or  shall  not  inherit;  and  with, 
reference  to  these,  as  was  held  in  the  principal  case,  no  distinction  is  in  gen* 
eral  admitted  between  the  whole  and  the  hidf  blood:  See  Oitrdnar  v.  Cottmiy 
3  Mason,  398;  2  Pet  68;  Clark  v.  Sprague,  5  Blackf.  412;  Peanon  v.  Oriee^ 
6  La.  Ann.  232;  Nedey  v.  Wiie,  44  Iowa,  644.    There  is,  however,  a  genersl 
exception  in  Bhode  Island  in  favor  of  the  blood  of  the  ancestor,  in  the  csse- 
of  real  estate  which  came  to  the  intestate  by  desoent,  gift,  or  devise  from  a 
parent  or  other  kindred;  and  in  New  Hampshire,  if  the  estate  was  derived 
by  the  intestate  by  descent  or  devise  from  a  parent,  it  descends  to  his  broth- 
ers and  sisterB,  or  their  legal  representativee,  to  the  exdnaion  of  the  other 
parent. 

Meaning  of  •'Brothers  and  SitUrs,**  ''Next  qf  Kin,"  eCc— There  is  an. 
almost  uniformity  of  opinion  that  when  a  statute  provides  for  the  inber 
itance  of  "brothers  and  sisters,"  the  term  includes  the  half-blood:  Cfard' 
ner  v.  CoUine,  eupra;  Sht^ffiM  v.  Lovering,  12  Mass.  400;  SmBUy  ▼.  Stray,  3^ 
Mich.  70,  75;  C/teer  v.  Sanden,  8  Ohio  St.  501;  WhiU  v.  WhiU,  19  Id.  531, 
536;  Clark  v.  Sproffue,  supra;  Doe  ex  dem.  Moore  v.  Abemaihy,  7  Blaokf. 
442;  Aldridge  v.  Montgomery,  9  Ind.  302;  Clap  v.  Cousins,  1  T.  B.  Mon.  75^ 
Marlouf  v.  King,  17  Tex.  177,  178;  see  the  principal  caae;  but  the  opposite 
conclusion  was  reached  in  South  Carolina,  in  Wren  v.  Comes,  4  Desau.  405^ 
Lawson  v.  Perdriaiux,  1  McCord,  456,  in  construing  the  amendment  of  1797 
to  the  act  of  1791  relating  to  descents  and  distributions;  and  see  Clark  v. 
Picksnng,  16  K.  H.  284;  Crowdl  t.  dough,  23  Id.  207;  PerHns  v.  Sinumds, 
28  Wis.  90.  And  where  a  statute  provides  that  if  there  are  no  ohildren  of 
the  intestate  all  his  right,  title,  and  interest  in  his  real  property  "  shall  vest 
in  and  be  divided  equally  among  the  next  of  kin  in  equal  degree,  and  those 
who  shall  represent  them  if  any  of  them  be  dead,  compnting  acoording  to- 
the  degrees  c^  the  civil  law,"  brothers  and  sisters  of  the  half-blood,  it  seems^ 
inherit  equally  with  those  of  the  whole  blood,  since  by  the  civil  law  they  ars 
equally  next  of  kin:  Gardner  v.  Collins,  3  Mason,  398,  403;  and  the  term^ 
"next  of  kin "  found  in  other  statutes  is  likewise  so  oonstmed  to  inolnd» 
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the  half-blood  in  EdwemitT.  BandaU^  2  HSlCh.  (S.  G.)  416;  8.  C,  BlleyCh. 
16;  Karwon  r.  Lowndea,  2  Beeau.  210;  Ouerard  ▼.  Ouerard^  4  Id.  405,  note; 
ffUlhauM  V.  ChfUter,  8  Day,  166;  McKinney  ▼.  JtfeOcm,  8  Honst.  277.  So  the 
words  "  lawful  hein "  in  a  will  refer  to  heirs  of  the  half  as  well  at  of  the 
whole  blood:  Sharp  v.  KleinpeUTf  7  La.  Ann.  264. 

2.  8tati»  when  DitUnedon  between  Whole  and  Half  Blood  i$  BxpreUI/y 
AbolMhed.—lji  Maine:  R.  S.  (1883),  c  75,  sec.  2;  Massachnaetti:  Pub.  Stat. 
(1882),  0.  125,  aeo.  2;  Vermont:  Bev.  Laws  (1880),  aec.  2231;  Washington: 
Code  (1881),  sea  3307— it  la  provided  that  "  kindred  of  the  half-blood  shall 
inherit  equally  with  those  of  the  whole  blood  in  the  same  degree;"  and  the 
meaning  of  this,  in  the  ordinary  case  of  inheritance,  is  evidently  plain:  HaJtch 
T.  Hatch,  21  Vt.  450;  so  kindred  of  the  half-blood  in  any  degree  take  equally 
under  the  act  with  those  of  the  whole  blood  in  the  same  degree,  in  the  distri- 
bution of  personal  property:  Lairrabee  v.  Tticber,  116  Mass.  562.  Li  Illinois 
the  statute  is  eren  stronger  in  its  wording  in  favor  of  the  half-blood,  for  it 
reads:  ^'  In  no  case  shall  there  be  any  distinction  between  the  kindred  of  the 
whole  and  the  half  blood:"  R.  S.  (Cothran,  1883),  c.  39,  sec  1;  and  it  is  held 
that  it  is  not  confined  in  its  application  to  cases  where  the  ancestor  from 
whom  the  estate  is  deriTed  leaves  children  by  different  mothers;  the  children 
of  the  same  mother,  but  who  have  different  fathers,  are  no  less  brothers  and 
sisters  of  the  half«blood  than  are  the  children  of  the  common  iather,  but  who 
have  diffsrent  mothers:  Ogkaby  y.  Pcueo,  79  HL  164.  In  Kansas  the  provis- 
ion is  more  restrioted  In  its  language:  '*  Children  of  the  half-blood  shall  in- 
herit equally  with  children  of  the  whole  Uood:"  Comp.  Laws  (Dasaler,  1881), 
c.  33,  see.  29.  Where  an  act  declares  that  if  a  married  woman  '*  die  possessed 
of  slaves  or  other  personal  chattels  as  her  separate  property,  leaving  issue  of 
her  body,  either  by  a  former  husband  or  by  her  surviving  husband,  such 
slaves  and  other  personal  chattels  shall  descend  to  her  children  in  equal 
shares,"  the  oMLdren  of  a  first  marriage  are  entitled  to  an  equal  share  of  their 
deceased  mother's  personal  chattels  with  the  children  of  the  second  marriage: 
ManhaU  v.  King,  24  Miss.  85;  BaU$  v.  Cotton,  32  Id.  266.  The  following 
provision  is  found  in  the  Cteorgia  code  (1882),  section  2484:  "  Brothers  and 
sisters  of  the  intestate  stand  in  the  second  degree,  and  inherit,  if  there  is  no 
widow  or  child,  or  repreaentativeB  of  child.  The  half-blood  on  the  paternal 
side  inherit  equally  with  the  whole  blood.  If  there  be  no  brother  or  sister 
of  the  whole  or  half  blood  on  the  paternal  side,  then  those  of  the  half-blood 
<m  the  maternal  side  shall  inherit.  The  children  or  grandchildren  of  brothers 
%nd  sisters  deceased  shall  represent  and  stand  in  the  place  of  their  deceased 
parents,  but  there  shall  be  no  representation  further  than  this  among  ooUat- 
eials." 

3.  States  FoMfHng  Blood  qf  Ancestor  in  Anoeatral  Batatee  OaZy.— In  Cali- 
fornia the  statutory  provision  on  the  question  under  consideration  is  as  fol- 
lows: '*  Kindred  of  the  half-blood  inherit  equally  with  those  of  the  whole 
blood  in  the  same  degree,  unless  the  inheritance  come  to  the  intestate  by 
descent,  devise,  or  gift  of  some  one  of  his  ancestors,  in  which  case  all  those 
who  are  not  of  the  blood  of  such  ancestor  must  be  excluded  from  such  inheri- 
tance:" Civil  Code,  sec.  1394;  and  a  like  provision  is  found  In  Dakota:  Civil 
Code,  sec  787;  Michigan:  Gten.  Stat.  (Howell,  1882),  sec  5776  a;  Minnesota: 
Gen.  Stat.  (1878),  c  46,  sec.  7;  Montana:  B.  S.  (1879),  2d  div.,  sec.  548;  Ne- 
braska: Comp.  Stat.  (1881),  c.  23,  see.  33;  Nevada:  1  (>>mp.  Lbhwm  (1873), 
sec.  797;  Utah:  Comp.  Laws  (1876)^  sec  721;  Wisconsin:  B.  S.  (1878),  sec 
2272.  In  New  York:  1  B.  S.  753,  sec  15;  3  Id.  (Bank's  ed.,  1882),  2212, 
sec.  15;  and  Arkansas:  Dig.  (Ckmtti  1874),  sec  2173---it  is  provided,  substan- 
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tbUy  u  above,  thftt  "ralatiYec  of  the  half-blood  shall  inherit  equally  with 
thoae  of  the  whole  blood  in  the  same  degree,  and  the  descendants  of  such 
reUtiyes  shall  inherit  in  the  same  manner  as  the  descendants  of  the  whole 
blood,  unless  the  inheritance  came  to  the  intestate  by  descent,  devise,  or  gift 
of  some  one  of  his  ancestors,  in  which  case  all  those  who  aro  not  of  the  blood 
of  such  ancestor  shall  be  exdaded  from  such  inheritance."  In  Alabama: 
"  There  is  no  distinction  made  between  the  whole  and  the  half  blood  in  the 
same  degree,  unless  the  inheritance  came  to  the  intestate  by  descent,  devise, 
or  gift  from  or  of  some  one  of  his  ancestors,  in  which  case  all  those  who  are 
not  of  the  blood  of  such  ancestor  are  excluded  from  the  inheritance,  asagainsl 
those  of  the  same  degree:"  Code  (1876),  sec.  2256;  and  it  will  be  observed 
that  the  clause  referring  to  ancestral  estates  is  more  specific  than  those  of  a 
like  nature  quoted  above.  In  Indiana  the  section  is:  *'  Kindred  of  the  half- 
blood  shall  inherit  equally  with  those  of  the  whole  blood;  but  if  the  estats 
ahall  have  come  to  the  intestate  by  gift,  devise,  or  descent  from  any  ancestor, 
those  only  who  are  of  the  blood  of  such  ancestor  shall  inherit;  provided  that 
on  failure  of  such  kindred,  other  kindred  of  the  half-blood  shall  inherit  ss  if 
they  were  of  the  whole  blood:"  R.  S.  (1881),  sec  2472. 

The  North  Carolina  act  of  1784,  section  3,  provided:  "That  if  any  person 
dying  intestate  should  at  the  time  of  his  or  her  death  be  seised  or  possessed 
of,  or  have  any  right,  title,  or  interest  in  or  to,  any  estate  or  inheritance  in 
lands  or  other  real  estate  in  fee  simple,  and  without  issue,  such  estate  or  in- 
heritance shall  descend  to  his  or  her  brothers,  and  for  want  of  brothers,  to 
his  or  her  sisters,  as  well  those  of  half-blood  as  those  of  whole  blood;    *    *    * 
provided  always  that  when  the  estate  shall  have  descended  on  the  part  cl 
the  father,  and  the  issue  to  whom  such  inheritance  shall  have  descended 
shall  die  without  issue,  male  or  female,  but  having  brothers  or  sisters  of  ths 
paternal  side,  of  the  half-blood,  and  brothers  and  sisters  of  the  maternal  line, 
also  of  the  half-blood,  such  brothers  and  sisters  respectively  of  the  patenial 
line  shall  inherit  in  the  same  manner  as  brothers  and  sisters  of  the  whole 
blood,  until  such  paternal  line  is  exhausted  of  the  half-blood;  and  the  same 
rule  of  descent  and  inheritance  shall  prevail  amongst  the  half-blood  of  the 
maternal  line,  under  similar  circumstances,  to  the  exclusion  of  the  paternal 
line.**    The  Tennessee  act  of  1784,  chapter  22,  section  3,  which  has  been  re- 
enacted  in  2  Stat.  (1871)*  sec.  2420,  in  a  somewhat  modified  form,  was  the 
same.    The  present  statute  of  North  Carolina  is  as  follows:  *'  Collateral  rela- 
tions of  the  half-blood  shall  iiiherit  equally  with  those  of  the  whole  blood, 
and  the  degrees  of  relationship  shall  be  computed  according  to  the  rules 
which  prevail  in  descents  at  common  law;  provided  always  that  in  all  cases 
where  the  person  last  seised  shall  have  left  no  issue  capable  of  inheriting,  nor 
brother  nor  sister,  nor  issue  of  such,  the  inheritance  shall  vest  in  the  father, 
if  living,  and  if  not,  then  in  the  mother,  if  living: "  Battle's  Bevisal  (1873),  c. 
36,  rule  6.    The  act  of  1808  was  the  same,  except  it  provided  for  the  vesting 
of  a  life  estate  only  *<  in  the  parents  of  the  intestate,  or  in  either  of  them  if 
one  only  be  living,  and  on  the  death  of  one  of  the  parents,  then  in  the  sar- 
▼ivor,  and  afterwards  be  transmitted  according  to  the  preceding  roles.'* 
Two  of  the  preceding  rules,  which  are  the  same  now  as  tiien,  are:  Knle  4: 
"  On  failure  of  lineal  descendants,  snd  where  the  inheritance  has  been  trans- 
mitted by  descent  from  an  ancestor,  or  has  been  derived  by  gift,  devise,  or 
settlement  from  an  ancestor  to  whom  the  person  thus  advanced  would,  in 
the  event  of  such  ancestor's  death,  have  been  the  heir,  or  one  of  the  heixsi 
the  inheritance  shall  descend  to  the  next  collateral  relations,  capable  of  ia- 
heriting,  of  the  person  last  seised,  who  were  of  the  blood  of  snoh  ancestor. 
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anbjeot  to  the  two  preoediag  roles; **  Bole  5:  "On  faflnre  of  lineal  deaoend- 
ante,  and  where  the  inheritance  haa  not  been  tranamitted  by  deaoent,  or  de* 
rived  aa  aforeeaid  from  an  ancestor,  or  where,  if  ao  transmitted  or  derived, 
the  blood  of  snch  ancestor  is  eztinot,  the  inheritance  shall  descend  to  the 
next  collateral  relation,  capable  of  inheriting,  of  the  person  laet  seised,  whether 
of  paternal  or  maternal  line,  anbject  to  the  second  and  third  rales."  The  ex- 
ception so  made  in  the  foregoing  states  in  favor  of  the  blood  of  an  ancestor  from 
whom  an  eatatois  derived,  grafted  on  these  broad  provisiona  in  relation  to  the 
inheritance  of  the  half-blood,  is  evidently  a  relic  of  the  feadal  law,  which,  it 
aeems  to  ns,  the  legislatures,  having  gone  thus  far,  might  with  propriety  have 
omitted.  The  reason  u  not  satisfactory  why,  under  oar  system  of  landed  prop- 
erty, this  distinction  should  be  made  with  an  estate  capable  of  being  inherited, 
while  no  distinction  at  all  is  observed  in  the  case  of  distribution  of  personal 
propertjr,  by  whatever  means  acquired*  Chancellor  Kent  says:  "There 
aeems  to  be  no  very  strong  general  principle  (though  no  doubt  the  feelings  of 
nature  might  interpose  some  powof  ul  appeals  in  particular  cases)  why  the 
half-blood  should  be  admitted  equally  to  the  inheritance  of  the  ancestor 
which  he  acquired  by  purchase,  and  excluded  from  that  which  he  acquired 
by  descent,  devise,  or  gift  from  some  remoter  ancestor  in  whose  blood  they 
do  not  equally  partake.  If  the  ancestor  was  lawfully  seised  in  fee,  why 
should  the  course  of  descent  be  varied  according  to  the  source  from  which  his 
title  proceeded,  or  the  manner  of  his  procuring  it  ?  "  4  Kent's  Com.  406.  It  is 
clear  that  under  these  statutes  last  above  given,  if  the  estate  is  a  newly  pur- 
chased inheritance,  or  did  not  come  to  the  intestate  by  descent,  devise,  or 
gift,  or  by  descent  alone,  from  some  of  his  ancestors,  the  distinction  between 
the  half  and  the  whole  blood  in  the  same  degree  is  abolished:  Broum  v.  J3icr> 
lingJiam,  5  Sandf.  418,  422;  McCrcukm  v.  Rogers,  6  Wis.  278;  ArmmgUm  v. 
Armington,  28  Ind.  74;  Van  Sickle  v.  Oibion^  40  Mich.  170. 

It  will  also  be  noticed  that  the  exception  as  to  ancestral  estates  in  the 
Xorth  Carolina  and  Tennessee  acta  of  1784  applies  only  where  such  estates 
are  derived  by  descent;  and  therefore  where  the  intestate  took  by  devise,  his 
brothers  and  sisters  of  the  half-blood,  although  not  of  the  blood  of  the  an- 
cestor, inherit  equally  with  those  of  the  whole  blood:  McKay  v.  Hendon^  3 
Murph.  209;  Roes  v.  Toms,  2  Hawks,  9;  Nichol  v.  Dtepree,  7  Yerg.  416; 
aee  also  HaU  v.  Jacobs,  4  Ear.  &  J.  245,  under  the  Maryland  act  of  1786, 
chapter  45.  And  where  the  intestate  acquired  the  estate  by  will  of  his 
father,  the  maternal  sister  of  the  half-blood  takes  in  preference  to  a  nephew 
<yf  the  whole  blood:  Doe  ex  dem,  Sheppard  v.  Sheppard,  3  Murph.  333.  And 
under  rule  4  of  the  North  Oarolina  statute  as  it  now  stands,  in  order  that  the 
blood  of  the  ancestor  shall  prevail  where  the  estate  is  derived  from  him  by 
gift,  devise,  or  settlement,  the  intestate  must  have  been  the  heir  or  one  ci 
the  heirs  of  such  ancestor.  Thua  where  land  was  devised  by  a  father  to  a 
aecond  son,  who  as  the  law  stood  was  not  the  heir,  and  the  son  afterwards 
died  intestate  and  without  issue,  leaving  surviving  him  a  sister  of  the  whole 
blood,  and  the  issue  of  a  sister  of  the  half-blood  on  the  mother's  side,  the  lat- 
ter take  a  moiety  of  the  land:  Den  ex  dem,  Bwrgwyn  v.  Devereux,  1  Ired.  L. 
583;  and  where  a  paternal  grandfather  devised  luid  to  his  grandson,  who  died 
in  the  life-time  of  his  father,  the  devisee  not  being  an  heir  or  one  of  the  heirs 
of  the  devisor,  the  estate  passed  to  his  uncles  and  aunta  on  both  the  maternal 
and  paternal  sides:  Osborne  v.  Widenhouse,  3  Jones  Eq.  238;  but  where  a 
devise  was  made  by  a  grandfather  to  a  grandson^  who  would  have  succeeded 
to  the  land  of  the  former  had  he  died  intestate,  upon  the  devisee's  dying  intea. 
tale  and  without  issue,  the  estate  derived  shall  descend,  under  the  act  of  1801^ 
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which  18  the  same  m  the  ezistiiigetatate,  to  his  fint  oouiin  on  tiie  pert  of  hie 
grandfather,  rather  than  to  a  half  •brother  who  is  not  of  the  blood  of  the  de- 
vUor:  Dfnexdem,FeUonY.BUlupB,2DeY.t'B.Jj.dlOS. 

The  difficulty  arisea  in  the  oonetmction  of  the  exception  or  proyiao.  Where 
the  claimanti  of  an  anoeetral  estate  are  part  of  the  whole  and  pari  of  the  half 
blood,  not  of  the  blood  of  the  anoeetor,  there  ii  little  room  for  doabt  that  the 
latter  are  excluded  in  favor  of  the  former.  Thaa,  where  lands  oome  to  tiie  in- 
testate by  descent,  Ids  brothers  and  sisters  of  the  whole  blood  take  in  exeln- 
sion  of  brothers  and  sisters  of  the  half-blood,  not  of  the  Uood  of  the  anoestorr 
Aldridge  v.  Montgomery,  9  Ind.  302;  Doe  ex  dem.  Pipkm  v.  Coor,  2  Mnrph.  23U 
.  Deadrick  v.  Armour,  10  Hnmph.  688.  And  where  the  issue  represents  the  pa- 
rent, if  an  estate  descended  to  the  intestate  from  his  mother,  a  nieoe  of  the 
whole  blood  will  take  in  exclusion  of  a  sister  of  the  half -blood  of  the  intestate 
on  the  paternal  side:  Doe  ex  cfem.  Ham  t,  Martin,  1  Hawks,  423.  Bat  the 
questions  present  themselves.  What  is  the  meaning  of  the  words  **  ances- 
tor," and  **  of  the  blood  ?  "  and  does  a  remote  relative  of  the  blood  of  the 
ancestor  exclude  a  nearer  relative  not  of  such  blood  ?  In  the  first  place,  it  is 
settled,  both  with  reference  to  the  statutes  in  question  and  other  statatea 
where  the  expression  occurs,  that  the  phrase  "  of  the  blood  *'  indudts  tiie 
half-blood:  Oardner  v.  CoUine^  2  Pet.  58;  Denex  dem.  DelapUUne  t.  Jonea,  a 
Halst.  340;  Baker  v.  ChaffaaU,  5  Whart  477;  Beebee  v.  Orbing,  14  N.  Y.  235; 
BtaUworth  v.  StaUtoorth,  29  Ala.  76;  Johneon  v.  Copekmd^e  AdmW,  35  Id.  521; 
(hater  V.  Waddimgton,  22  Mo.  206.  Thus,  on  the  death  of  a  child  intestate, 
slaves  which  she  derived  by  descent  from  her  father 'are  to  be  distributed 
among  her  brothers  and  sisters  of  the  half-blood  on  the  father's  side^  and  t» 
the  exclusion  of  brothers  and  sisters  of  the  half-blood  by  the  mother;  but 
money,  which  was  the  product  of  the  hire  of  the  slaves  after  they  were  dis- 
tributed to  the  intestate,  is  not  an  "inheritance,*'  and  did  not  come  to  the 
intestate  by  "descent,  devise,  or  gift,"  and  is  to  be  distributed  equslly 
among  all  the  brothers  and  sisters:  Jokneom  v.  CopeUmd'e  Adm*r,  suprtk  hk 
the  next  place,  the  term  "ancestor"  refers  to  the  immediate  ancestor  from 
whom  the  intestate  received  the  inheritance,  devise,  or  gift,  and  not  to  a  re- 
mote ancestor  who  was  the  original  source  oi  title:  Wheeler  v.  Obitterlmek,  52 
N.  Y.  67;  Valentine  t.  WetkeriU,  31  Barb.  655;  Emanmd  v.  Wnnie,  16  Jones 
ft  &  430;  S.  C,  16  K.  Y.  Week.  Dig.  480;  Leeeee  qf  Prieiett  ▼.  Parher,% 
Ohio  Si.  394;  WhUe  v.  White,  19  Id.  531;  OtOter  v.  Waddington,  22  Mo.  206; 
SmithY.  BmUh,  23  Ind.  202;  McMahin ▼.  MiehaeU,  Id.  462;  McClanahau  v. 
Trafford,  46  Id.  410;  Hea/eenridge  v.  Ndeon,  56  Id.  90;  and  the  same  is  true 
when  instead  of  "ancestor"  the  word  "  kindred  "  is  used:  CToftiiMr  ▼.  OoliiRf, 
2  Pet.  58.  Thus,  where  an  intestate  died  unmarried  and  without  issue,  seised 
of  certain  real  property  which  had  descended  to  him  from  a  deoeased  brother 
of  the  whole  blood,  who  had  in  turn  taken  the  property  by  descent  from  his 
mother,  half-brothers  by  the  Either,  being  of  the  "  blood  "  of  the  "  ancestor," 
sharo  equally  with  the  brothers  of  t<he  whole  blood:  Emanud  v.  ifnme,  eupra; 
and  whero  an  infant  died  seised  of  land  which  had  descended  to  her  from  her 
father,  and  to  hei  father  from  her  grandfather,  the  property  passes  from  her 
to  the  half-brother  and  half-sister  of  her  father,  though  they  wero  not  of  the 
blood  of  the  grand&ther,  to  the  exdnsion  of  the  grandfather^s  brothers  and 
sisters:  White  v.  WhUe,  supra;  so  where  land  descended  to  two  children  from 
their  father,  and  upon  the  death  of  one  his  half  went  to  the  other,  upon  the 
death  of  the  latter  intestate,  his  half-brothers  by  his  mother  are  not  exdudea 
from  inheriting  the  moiety  which  came  to  him  from  his  brother:  Lemte  ^ 
Prickett  V.  Parker;  Cutter  v.  Waddington;  Wheeler  v.  Clutterbuek,  nipra;  but 
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they  are  excluded  from  inheriting  the  moiety  directly  descended  from  the 
father:  OuUer  v.  Waddkigton^  mspra;  and  where  one  third  of  the  intestate's 
«etate  was  acquired  directly  from  her  fothsr,  and  two  thirds  by  descent  from 
her  brothers  and  sisters,  the  paternal  brothers  snd  sisters  take  the  one  third 
in  preference  to  the  intestate's  half-sister  by  her  mother,  bnt  the  two  thirds 
descend  to  the  half-sister,  the  intestate  having  no  mother  living  at  the  time 
of  her  death:  Valentine  ▼.  WMeriU,  supra;  so  if  a  husband  die  intestate, 
leaving  a  second  wife,  and  a  child,  the  only  issue  of  the  second  marriage, 
«nd  also  a  child  by  his  first  marriage,  and  afterwards  the  second  wife  die 
intestate,  without  having  again  married,  the  one  third  of  the  husband's  land 
which  she  took  in  fee  simple  at  his  death  descends  to  her  own  child:  8mUh  v. 
SmUht  avpra;  and  to  the  same  effect  is  McMaJAn  v.  MichaeU,  supra;  and 
where  a  man  died,  leaving  a  widow  and  one  child,  who  inherited  his  real 
estate  equally,  and  subsequently  the  widow  also  died  intestate,  leaving  the 
aaid  child,  and  other  children  by  a  former  husband,  her  portion  of  the  land 
descends  in  equal  shares  to  all  her  children:  McCanahan  v.  Trc^ord,  iupra; 
and  where,  also,  the  owner  of  lands  died  intestate,  leaving  surviving  him  a 
widow,  children  by  her,  and  children  by  a  former  marriage,  andsubsquently 
the  widow  died,  losving  such  children,  and  also  children  by  a  prior  marriage, 
her  interest  in  the  lands  descends  equally  to  all  her  children  by  both  mar- 
liages,  to  the  exclusion  of  her  second  husband's  children  by  his  first  marriage: 
Heavenridge  ▼.  ^etem,  siipra.  As  to  the  meaning  of  the  general  words 
**  brothers  and  siaters^"  *'next  of  kin,"  eta,  found  in  these  statutes,  see 
sttpra,  this  note. 

A  more  difficult  queation,  which  may  arise  under  all  the  statutes  except 
that  of  Alabama,  is  the  one  above  suggested,  viz. :  Does  a  remote  relative  of 
the  blood  of  the  ancestor  exclude  a  nearer  relative  not  of  such  blood?  Dif- 
ferent courts  give  opposing  answers  to  this  inquiry.  Thus  in  Michigan  it  is 
held  that  the  provision  is  not  to  be  construed  to  divert  the  descent  of  an  an- 
cestral inheritance  from  the  nearest  of  kin;  but  if  there  are  several  next  of 
kin  in  the  same  degree,  who  are  not  all  of  the  same  blood,  then  only  such  of 
them  will  take  as  are  of  the  same  blood  as  the  ancestor  from  whom  the  eetate 
was  derived:  Bpan  v.  Andrews,  21  Mich.  229;  RowUy  v.  Stray ^  32  Id.  70; 
and  a  like  conclusion  is  reached  in  Indiana:  'Hobertnon  v.  BurreU^  40  Ind. 
328;  Cox  v.  Matthews^  17  Id.  367,  370.  **  If  there  is  but  a  single  next  reU- 
tivct^says  Oampbell,  GL  J.,  in  Byan  v.  Andrewt,  mqrra,  **he  or  she  will 
take  the  whole  estate  without  reference  to  whether  the  kindred  is  on  one 
side  of  the  one  parent  or  the  other.  If  there  are  several  next  of  kin,  and 
they  are  not  all  related  on  the  same  side,  then  only  such  of  them  will  take 
as  are  of  the  blood  of  the  ancestor  from  whom  the  estate  was  derived." 
Therefore,  it  was  held  that  where  an  estate  descended  to  the  intestate  from 
his  father,  ib  goes  to  the  intestate's  maternal  grandmother  in  preference  to 
more  distant  relatives  of  the  father;  and  where  an  intestate  who  had  in* 
herited  his  estate  from  his  father  left,  as  his  nearest  surviving  kindred,  his 
paternal  grandmother,  and  the  children  of  his  mother's  second  marriage,  the 
latter  take  in  preference  to  the  former:  RowUy  v.  Stray,  supra;  bo  brothers 
and  sisters  of  the  half-blood,  who  are  not  of  the  blood  of  the  ancestor  from 
whom  the  land  descended,  are  not  postponed  in  favor  of  the  undee  and 
cousins  of  the  intestate  who  are  of  such  blood:  Robertson  v.  Burrell^  supra. 
But  in  Arkansas,  after  an  elaborate  discussion  of  the  statute  of  descents  and 
distributions,  the  conclusion  was  reached  in  KeUffs  Heirs  v.  Jtfc^'Htre,  lA 
Ark.  555,  that  in  real  estate  which  descended  from  a  father,  half-sisters  by 
«he  mother  take  nothing,  but  it  goes  to  the  paternal  grandfather  and  da- 
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■oendaotB  of  a  paternal  aunt;  aee  also  SeuU  v.  Vaugme,  Id.  695;  aad  in  Mia- 
■onri,  in  Cutter  v.  Waddington,  22  Mo.  206,  the  view  is  maintained  thai 
where  the  ancestral  estate  came  to  the  intestate  from  hia  father,  brothers  o( 
the  half-blood  on  the  mother's  side  are  entirely  excluded  in  favor  of  paternal 
aonte;  so  in  Wisconsin,  in  Perkhu  ▼.  Simonds,  28  Wis.  90,  it  is  held  that  the 
exception  in  the  statute  applies  to  all  cases  falling  withiu  its  terms,  and  ia 
not  limited  to  cases  where  the  intestate  does  not  leave  issue,  widow,  father, 
mother,  brother,  or  sister;  and  therefore  where  an  intestate  left  a  mother^ 
hlB  estate  descended  from  his  father  goes  to  his  Cither's  brothers  aad  their 
representatives  in  preference  to  the  intestate's  half-sisters  by  the  mother; 
compare  Estate  o/Kirbendall,  43  Id.  167;  and  in  New  York  the  dedsiona  ara 
in  harmony  with  these  latter  cases,  which  seem  to  us  to  announce  the  cdrreel 
interpretation  of  the  statutory  enactments:  Valentine  v.  Wetherillt  31  Barh. 
655;  Conkling  v.  Brovm^  57  Id.  655.    In  North  Oarolina  the  earlier  cases  pre- 
ferred half-blood  not  of  the  blood  of  the  ancestor  to  more  remote  kindred 
of  such  blood:  Ballard  v.  UUTs  HetrSt  3  Mnrph.  410;  Doe  ex  dem,  SemUe  ▼• 
.  WhedJbee,  1  Dev.  L.  160;  and  see  Doe  ex  dem,  Prichard  ▼.  Turner,  2  Hawks, 
436;  and  the  same  ruling  obtains  in  Tennessee:  Kesbit  v.  Bryan^  1  Swan, 
468;  ChoMiy  v.  Barker,  3  "Basft.  424.    But  other  North  Carolina  decisiona  un- 
der different  statutes  give  preference  to  more  remote  collaterals  of  the  blood 
of  the  ancestor:  Bell  v.  Dotier,  1  Dev.  L.  333;  Den  ex  dem.  FeUon  v.  BUUipi, 
2  Dev.  &  B.  L.  306;  Dossier  v.  Orandy,  66  N.  G.  484;  although  it  must  be 
remembered  that  under  the  proviso  of  rule  6,  of  the  act  of  1808,  a  life 
estate  might  first  go  to  a  surviving  parent:  Bell  ▼.  Dossier,  supra;  but  as  tha 
law  now  stands,  the  inheritance  vests  in  such  parent^  and,  it  ia  held,  to  the 
exclusion  of  the  half-blood  not  of  the  blood  of  the  ancestor.    Thus  when 
intestates  die  seised  of  land  descended  from  the  maternal  side,  leaving  no 
issue,  nor  brothers  or  sisters,  except  half  brothers  and  sisters  not  of  the 
mothers'  blood,  surviving  fathers  will  take  the  inheritance,  and  the  same 
rule  would  of  course  apply,  under  like  circumstances,  where  the  lands  de- 
scended from  the  paternal  side,  regard  not  being  had  to  the  question  whether 
the  parent  is  of  the  blood  of  the  purchasing  ancestor:  MeMickal  v.  Moor%  3 
Jones  £q.  471;  lAUle  v.  Buie,  5  Id.  10.    In  North  Carolina,  also,  the  case 
where  the  blood  of  the  ancestor  has  become  extinct  is  specially  provided  for 
by  rule  5;  and  consequently,  where  an  estate  has  been  transmitted  by  de- 
scent from  a  maternal  ancestor,  and  the  blood  of  such  ancestor  has  beooma 
extinct  upon  the  death  of  the  person  last  seised  intestate  and  without  iasne, 
the  estate  descends  to  her  nearest  coUatexal  relatives,  who  were  a  brother 
and  two  sisters  of  the  half-blood  on  the  father's  side:  Den  ex  dem,  UnSmr' 
eity  of  North  Carolina  v.  Brown,  1  Ired.  L.  387. 

In  certain  states  the  exception  as  to  ancestral  estates,  instead  of  being  gen* 
oral,  \b  confined  to  infants  dying  intestate:  Florida:  Dig.  Laws  (McCleUan, 
1881),  0. 02,  sec.  2;  Kentucky:  Qen.  Stat.  (1883),  c.  31,  sea  9;  Viiginia:  Code 
(1873),  c.  119,  sec.  9.  These  statutes  are  somewhat  different,  however,  in  their 
language.  In  Kentucky,  under  the  section  aboverefened  to,  and  under  section 
8,  to  be  hereafter  quoted,  of  the  same  chapter,  where  an  injEant  dies  poasessed 
of  real  estate  devised  to  him  by  his  father,  having  brothera  and  sisters  of  the 
whole  and  of  the  half  blood  by  the  father,  those  of  the  half-blood  take  half* 
shares  with  those  of  the  whole  blood,  but  are  not  entirely  excluded:  TaXbotfa 
Hein  v.  TaJboWt  Heirs,  17  B.  Mon.  1.  It  is  held  that  where  a  statute  pro- 
vides that  "  when  any  of  the  children  of  the  intestate  die  before  twenty-ons 
jrears  of  age  and  unmarried,  such  child's  share  shall  descend  among  the  snr- 
viving  brothers  and  sisters; "  by  the  term  "snrviTing  brothers  and  siaten'* 
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is  meant  the  children  of  the  intestate,  and  no  others,  to  the  exclusion  of 
brothers  and  sisters  of  the  half-blood  by  the  mother:  Clarky.  Pickering,  16 
N.  H.  284;  and  where  a  man  dies  leaving  several  children,  and  one  of  them 
dies  under  age  and  unmarried,  the  surviving  children  of  the  deceased  father 
will  take  the  deceased  child's  share  in  their  father's  estate,  to  the  exclusion 
of  brothers  and  sisters  of  the  half-blood  by  the  same  mother,  but  by  a  differ* 
ent  father:  Crawell  v.  CUmgh,  23  Id.  207;  so  held  under  the  N.  H.  R.  S. 
(1842),  c.  166,  sec.  2;  Gen.  Laws  (1878),  c.  203,  sec.  2,  which  is:  '*If  any  per- 
son  shall  die  under  age  and  unmarried,  his  estate  derived  by  descent  or  devise 
from  his  father  or  mother  shall  descend  to  his  brothers  and  sisters,  or  their 
legal  representatives,  if  any,  to  the  exclusion  of  the  other  parent."  And 
under  a  territorial  statute  of  Wisconsin,  which  was  substantially  the  same  as 
that  which  received  a  construction  in  Clark  v.  Piehering,  mtpra,  it  was  held 
in  Perkiiu  v.  Stmonds,  28  Wis.  90,  that  the  portion  of  the  estate  therein  de- 
scribed must  be  regarded  as  descending  to  the  surviving  brothexB  and  sisters 
from  the  father,  and  not  from  the  deceased  child,  citing  Shtffield  v.  Lovering, 
12  Mass.  490;  Neuh  v.  CuUer,  16  Pick.  491,  decided  under  a  simiUur  statute; 
and  CfroweUv.  Clough,  tupra,  and  the  principal  case,  as  adopting  the  doctrine 
of  these  cases  in  New  Hampshire  under  a  like  statute;  therefore  where  lands 
came  from  the  &ther,  sisters  of  the  half-blood  by  the  mother  are  excluded  in 
favor  of  the  father^s  brothers  and  their  representatives. 

It  may  here  be  observed  that  under  the  foregoing  statutes  the  half-blood 
share  equally  with  the  whole  blood  in  the  distribution  of  personal  estate,  by 
whatever  means  it  may  have  been  acquired  by  the  intestate:  Champlin  v. 
Baldufin,  1  Paige,  562;  KeUy*$  Heirs  v.  McOmre,  15  Ark.  655;  Johnson  v, 
CopelamTa  Adm*r,  35  Ala.  521;  Henderson  v.  Sherman^  47  Mich.  267;  KyU 
T.  Moore,  3  Sneed,  183;  Deadrick  v.  Armour,  10  Humph.  588. 

4.  Stales  where  Half-blood  Takt  Half-forUons, — ^In  several  states  the 
half-blood  inherit,  but  only  half-portions.  Thus  in  Florida  it  is  provided 
that  *' .where  the  inheritance  is  directed  to  pass  to  the  ascending  and  col- 
lateral kindred  of  the  intestate,  if  part  of  such  collaterals  be  of  the  whole 
blood  to  the  intestate,  and  the  other  part  of  the  half-blood  only,  those  of  the 
half-blood  shall  inherit  only  half  as  much  as  those  of  the  whole  blood;  but  if 
all  be  of  the  half-blood,  they  shall  have  whole  portions,  only  giving  the  as- 
cendants, if  any  there  be,  double  portions:"  Dig.  Laws  (McC^lellan,  1881),  c. 
92,  sec  4;  this  provision,  with  a  few  minor  differences  in  language,  is  found 
in  Missouri:  1  R.  S.  (1879),  sec.  2164;  and  in  Texas:  R.  S.  (1879),  art.  1648; 
except  that  the  last  clause  reads,  "but  if  all  be  of  the  half-blood,  they  shall 
have  whole  portions."  In  Virginia,  CJode  (1873),  c.  119,  sec.  2;  and  in  West 
Vurginia,  B.  S.  (Kelly,  1879),  c.  66,  sec.  2,  the  section  is:  "Collaterals  of  the 
half-blood  shall  inherit  only  half  so  much  as  those  of  the  whole  blood;  but  if 
all  the  collaterals  bo  of  the  half-blood,  the  ascending  kindred,  if  any,  shall 
have  double  portions;"  the  Kentucky  statute  differs  somewhat  from  thist 
*'  Collaterals  of  the  half-blood  shall  inherit  only  half  so  much  as  those  of  the 
whole  blood,  or  m  ascending  kindred,  when  tiiey  take  with  either:"  Qen. 
8tat.  (1883),  c  31,  sec.  3.  In  (}olorado,  Qen.  Stat.  (1883),  sec.  1041;  and 
Wyoming,  Comp.  Laws  (1876),  c.  42,  sec.  3,  it  is  provided  that  ''children 
and  descendants  of  children  of  the  half-blood  shall  inherit  the  same  as  chil- 
dren and  descendants  of  the  whole  blood,  but  collateral  relatives  of  the 
half-blood  shall  inherit  only  half  the  measure  of  collateral  relatives  of  the 
whole  blood,  if  there  be  any  of  the  last-named  class  living."  It  is  evidently 
plain  that  under  these  statutes,  where  a  deceased  person  leaves  brothers  and 
aistsraof  the  whole  and  of  the  half  blood,  the  latter  inherit  half  as  mndb 
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M  the  former:  Lee  v.  Smith,  18  Tez.  141;  PeUy  ▼.  JUaUer,  15  Bw  Muu 
691;  flee  also  Brtnm  v.  TubertUle,  2  Call,  390;  BImU  t.  Oee,  6  Id.  481; 
bat  if  he  leayes  no  brothers  or  lirten  of  the  whole  blood,  bat  tfaoae  of 
the  half-blood,  the  latter  inherit  as  if  they  were  of  the  whole  blood:  Jfisr 
hw  ▼.  King^  17  Tez.  177.  It  seems  that  more  of  a  distinotion  between 
brothers  and  sisters  of  the  whole  and  of  the  half  Uood  than  now  fonnedy 
existed  in  Missouri:  Bavenecrqft  ▼.  Shelby^  1  Mo.  694.  In  regard  to  the  lim- 
ited exception  made  in  some  of  the  foregoing  states  as  to  anosstralialMritHiooi^ 
see  ficpra,  this  note,  sabdiyision  3. 

6.  SkOeewhere  WhoUBlood  iePr^errti  to  HaJIf-UoodL  The  whole  Uood 
is  given  more  of  a  preferenoe  in  the  remaining  stataa  over  the  half-blood. 
In  Mississippi  it  Is  proyided  that  "there  shall  in  no  case  be  a  distjnotion 
between  the  kindred  of  the  whole  and  half  blood,  exoept  that  the  kindred 
of  the  whole  blood  in  eqoal  degree  shall  be  prefened  to  the  kindred  of  the 
half-blood  in  the  same  degree:"  Bev.  Code  (1880),  sea  1271;  and  an  earfy 
statnte  to  the  same  effect  existed  in  Alabama.  Undw  this  proyision,  brothers 
and  sisters  of  the  whole  blood  of  ooorse  exdnde  those  of  the  half-blood: 
Hfdme  y.  Jfon^^omery,  81  Miss.  105;  McLemon  y.  McLemoref  8  Ala.  687; 
and  children  of  a  deceased  brother  or  sister  of  the  whole  blood  will  also 
exdnde  brothers  or  sisters  of  the  half-blood,  since  by  other  statntes  thef 
represent  their  parents:  HUehcoek  y.  SmUh,  3  Stew.  &  P.  29;  8eoU  y.  Terry, 
87  Miss.  65;  King  y.  Neely,  14  La.  Ann.  165  (under  the  law  of  Mississippi); 
so  where  the  intestate  leayes  no  wife  or  descendants,  or  brothers  or  sisters 
of  the  whole  blood,  brothers  of  the  half-blood  take  the  estate,  real  and  per- 
sonal: IMeree  y.  liiiheree,  1  Walk.  (Miss.)  811. 

The  present  statute  of  New  Jersey  is  as  follows:  "When  any  person  shall 
die  seised  of  any  Isnds,  tenements,  or  hereditaments  as  aforsssad,  without 
deyising  the  same  in  due  form  of  law,  and  without  leaying  lawfol  issue,  and 
without  leaving  a  brother  or  sister  of  the  whole  blood,  or  any  lawful  issue  of 
any  such  brother  or  sister,  and  without  leaving  a  father  or  mother  ci^pable  of 
inheriting  the  said  lands,  tenements,  or  hereditamente  by  this  act,  and  shell 
leave  a  brother  or  sister  of  the  half-blood,  or  a  brother  or  brothers  and  s 
sister  or  sisters  of  the  half-blood,  the  inheritsnce  shall  descend  to  such 
brother  or  sister  of  the  half-blood,  or  to  such  brother  or  brothers  and  sister 
or  sisters  of  the  half-blood,  as  the  case  may  be,  as  tenante  in  common  in 
equal  parte;  and  in  case  any  such  brother  or  sister  of  the  half-blood,  who 
should  have  inherited  by  this  act,  if  living,  shall  die  before  the  person  so 
seised,  and  leave  a  lawful  child  or  children,  such  child  or  children  surviviBj 
the  said  person  so  seised  shall  inherit,  if  a  child  solely,  and  if  children  ai 
tenante  in  common  in  equal  parte,  such  shares  as  would  have  descended  tc 
to  his,  her,  or  their  father  or  mother  if  such  father  or  mother  had  survived 
the  person  so  seised;  and  the  same  law  of  descent  and  inheritance  and  descent 
shall  be  observed  in  case  of  the  death  of  any  child  of  such  brother  or  sister  ol 
the  half-blood,  before  the  person  so  seised,  leaving  a  child  or  children;  pro 
vided  always  that  in  case  the  said  lands,  tenements,  or  hereditamente  came  tc 
the  person  so  dying  seised  by  descent,  devise,  or  gift  of  some  one  of  his  oi 
her  ancestors,  all  those  who  are  not  of  the  blood  of  such  aucestors  shall  be  er 
eluded  from  such  inheritance:*'  Revision  (1877),  p.  298,  sec.  5.     Hero,  then, 
brothers  and  sisters  of  the  whole  blood  and  their  issue  are  preferred  to  broth- 
ers and  sisters  of  the  half-blood,  with  a  farther  exclusion  in  case  of  ancestral 
estates.    The  early  New  Jersey  stotute  was  the  same  in  ito  main  features; 
Patterson's  Laws,  44;  but  there  was  no  clause  in  reference  to  ancestral  estates. 
It  was  held  under  this  latter  act  that  where  a  person  died  ssiaed  of  land  ao* 


Dec.  1854.]  FbisooTT  v.  Gabb.  66S 

^qnired  by  deed  of  gift  from  her  &ther,  her  broihen  and  detan  of  the  half* 
blood  by  her  mother  were  entitled  to  inherit  tc^gether  with  her  half-eiiter 
by  her  fother:  AmM  ▼.  i>ea  ex  dem,  PhatUx^  2  Sooth.  882;  nnd  this 
conetmotion  wm  followed  in  Den  ex  dem.  Hanee  t.  MeKmghi,  6  Halit. 
385;  bat  tee  Den  ex  dem.  JJa^  v.  Urieon,  I  Pen.  212;  Den  ex  dem. 
Piermm  v.  De  Hari^  2  Id.  481.  The  early  statate  provided  alio  for  the 
inheriting  by  brothen  and  listen  of  the  half-blood  timply,  and  did  not  in 
terma  extend  farther,  a*  doea  the  present  act.  It  waa  therefore  held  in 
Stretch  ▼.  StreUhf  1  Soath.  182,  thftt  ohildren  of  brothen  of  the  half-blood 
<can  not  inherit  Under  a  atatate  aabatantially  the  aame  aa  the  existing  one, 
in  the  oaae  of  ancestral  estates,  the  brothen  and  aisten  of  the  half-blood  of 
the  inteatate,  who  are  of  the  blood  of  the  ancestor  from  whom  the  estate 
«ame,  ahall  inherit,  bat  those  not  of  the  blood  shall  be  excluded:  Den  ex  dem. 
DelapkdmeY.  Jarne^  3  Halst  340;  and  soe  further,  on  the  meaning  "of  the 
blood,"  the  oaaea  citei\  ntpra  in  this  note. 

In  Pennsylvania  it  is  provided  that  "  in  dclaalt  of  issoe^  and  brothen  and 
listen  of  the  whole  blood  and  their  descendants,  and  also  of  father  and  mother 
competent  by  this  act  to  take  an  estate  of  inheritanoe  therein,  the  real  estate 
«f  sooh  intestate,  snbjeot  to  the  life  estates  hereinbefore  giTsn,  if  any,  ahall 
deaoend  to  and  be  vestedin  the  brothen  and  sirten  of  the  half-blood  of  the 
Intestate,  and  their  issae,  in  like  manner  respeotiTely  aa  is  hereinbef ors  pto- 
vided  for  [in]  the  case  of  brothen  and  sisten  of  the  whole  blood  and  their 
Jssoe:"  IBrightly'sPordon'sDig.  (1872),808,sec.28.  It  is  farther  provided, 
aection  27:  "That  no  person  who  is  not  of  the  blood  of  the  anoeston  or 
«ther  relntions  from  whom  any  real  estate  desoended,  or  by  whom  it  was 
given  or  devised  to  the  intestate,  shall,  in  any  of  the  oases  before  mentioned, 
take  any  estate  of  inheritance  therein.'*  Under  these  sections,  it  is  held 
that  if  a  daughter,  to  whom  real  estate  has  been  devised,  die  intestate,  seised 
«f  it,  leaving  brothen  and  sisten  both  of  the  whole  and  of  the  half  blood,  de- 
acended  from  the  devising  ancestor,  those  of  the  whole  blood  took  her  estate: 
Stark  T.  Siark,  65  Pa.  St.  82;  but  where  real  estate  desoended  from  a 
brother  to  the  intestate,  who  left  no  issae,  or  brothen  or  sirten  of  the  whole 
blood,  the  land  passes  to  the  sisten  of  the  half-blood,  to  the  ezdusion  of  more 
temote  kindred  of  the  whole  blood  on  the  father's  side:  Baier  v.  OhaHfant^ 
5  Whart  477.  So  if  one  dies  seiMd  of  an  estate  acquired  by  devlie  or  de- 
acent  frmn  his  father,  and  his  next  of  kin  on  his  father's  side  are  ancles  and 
aonts  of  the  whole  and  the  half  blood,  no  distinction  is  made  between  them 
by  the  inteetate  law:  Danner  v.  Shiseler,  31  Pa.  St  288;  and  on  the  death 
<d  a  child  who  inherited  from  his  father,  the  latter's  half  brothen  and  sirten 
take  in  preference  to  a  grandmother:  i/dy  v.  Espenehade,  3  Lus.  Leg.  Obs. 
142.  Half  brothen  and  sisten  of  the  blood  of  the  ancestor  from  whom  the 
estate  descended  inherit  in  preference  to  first  cousins  of  such  blood:  Harfe 
Afpealf  8  Id.  32.  Cousins  of  the  whole  and  the  half  blood  take  equally: 
Ihreey  v.  Van  Horn,  9  Week.  Not  Oaa.  05;  DavW  EdaU^  Id.  479;  JTm- 
^e  Appeal,  12  Id.  179;  and  see  €hraham*a  Ettaie,  8  Id.  402.  If  a  person, 
having  made  a  small  improvement,  withoat  residenoe,  diss,  and  after  lus  death 
a  warrant  to  inolnde  the  improvement  is  taken  oat  for  the  benefit  of  his  dangh- 
ier,  and  paid  for  with  funds  derived  from  the  &ther,  on  her  death  it  descends 
to  a  brother  of  the  half-blood  on  the  mother's  side  in  preferenoe  to  more  re- 
mote kindred  of  the  whole  blood,  it  not  being  deemed  an  inheritance  ex  parte 
paterna:  Simpeon  v.  HaU^  4  Serg.  &  R.  337.  An  early  statute  of  Pennsyl- 
vania provided  that  **  the  real  and  penonal  estate  of  any  person  dying  intea- 
Ma^  in  saw  aooh  person  leave  neither  widow  nor  lineal  descendants,  not 


666  Fbbscott  t;.  Cabb.  [N.  R 

&ther  or  mother,  or  brother  or  sister,  of  the  whole  or  half  Uood,  or  lawful 
Issae  of  any  brother  or  sister  of  the  whole  or  half  blood,  shall  deoend  to  and 
be  divided  amoog  the  next  of  kin  in  eqnal  degree."  Under  this,  it  was  held 
that  if  a  person  dies  intestate,  seised  of  real  estate,  which  descended  from  hia 
father,  and  leaves  a  mother  and  brother  of  the  half-blood,  a  paternal  annt,  and 
several  oonsins  on  the  paternal  side,  there  was  a  casus  omiimi  in  the  act^  and 
the  estate  descended  to  the  heir  at  common  law:  Creaoe  v.  LaidUey,  2  Binn. 
279.  And  if  an  intestate  leaves  neither  wife  nor  children,  bnt  brothers  snd 
sisters  of  the  half  and  of  the  whole  blood,  the  former  are  entitled  to  equal 
distributive  shares  of  the  personal  estate  with  the  latter,  the  act  not  provid* 
ing  for  such  a  case:  Preston  v.  Haakina,  2  Yeates,  545. 

In  Connecticnt:  Qen.  Stat.  (Rev.  1866),  tit  20,  c  2,  sec.  59;  Delawarss 
Rev.  Code  (1874),  c.  85,  sec.  1;  Ohio:  1  R.  8.  (1880),  sec.  4158;  Sonth  CSsio- 
lina:  Gen.  Stat.  (1882),  sec.  1845;  and  Maryhind:  Rev.  Ck>de  (1878),  art.  47» 
sec.  1  et  seq. — the  whole  blood  are  also  preferred  to  the  half-blood,  and  tba- 
forther  distinction  in  the  first  three  states  as  to  ancestral  estates  is  main- 
tained. Under  the  statate  of  distributions  as  it  existed  in  Connecticoi 
previous  to  the  revision  of  1784,  the  half-blood  were  entitled  to  an  eqnal 
share  with  the  whole  blood  in  an  estate  which  came  from  their  common 
ancestor:  Clark  t.  HuseeU,  2  Day,  112.  In  Delaware  the  half-blood  are  not- 
excluded  from  inheriting,  if  there  be  no  heir  of  the  whole  blood:  Kean*s  Xet* 
see  V.  Hoffecker,  2  Harr.  (Del)  103;  S.  C,  29  Am.  Dec  336,  340;  and  childzen 
of  deceased  sisters  of  the  whole  and  half  blood  of  the  father  of  an  intestate 
are  entitled  to  share  as  next  of  kin,  in  eqnal  degree,  in  the  distribution  of 
the  residue  of  his  personal  estate:  MeKinney  t.  MeUon,  3  Houst.  277.  In 
Ohio,  on  the  death  of  an  intestate,  leaving  no  issne  or  widow,  so  much  of  hia 
estate  as  came  to  him  by  descent  passed  to  his  brothers  and  sisters  of  the 
blood  of  the  ancestor  from  whom  the  estate  came,  whether  they  were  of  the^ 
whole  or  half  blood  of  the  intestate;  bnt  that  part  of  his  estate  which  cama 
to  him  by  purchase  passed  to  his  brothers  and  sisters  of  the  whole  blood  only: 
Freeman  t.  Allen,  17  Ohio  St.  527.  In  South  Carolina,  where  the  nearest 
relations  of  an  intestate  are  an  nnde  and  an  aunt  of  the  ha^f-blood  and  first 
cousins  of  the  whole  blood,  the  former  are  entitled  to  take  ihe  whole  real  and 
personal  estate  in  exclusion  of  the  latter,  under  the  seventh  clause  of  the  first 
section,  statute  of  1791,  which  provided  that  "if  the  intestate  shall  leave  no^ 
lineal  descendant,  father,  mother,  brother,  or  sister  of  the  whole  blood,  or 
their  children,  or  brother  or  sister  of  the  half-blood,  or  lineal  ancestor,  the» 
the  widow  shall  take  two  thirds  of  the  estate,  and  the  remainder  shall 
descend  to  the  next  of  kin" — ^they  being  the  next  of  kin:  Karwon  v.  Lowndes, 
2  Desau.  210;  but  where  the  distributees  of  an  intestate  are  brothers  and 
sisters  of  the  half-blood,  and  children  of  predeceased  brothers  and  sisters  of 
the  whole  blood,  it  was  held  that  under  the  fifth  clause  of  the  same  section 
the  brothers  and  sisters  of  the  half-blood  take  equally,  and  the  children  of 
every  predeceased  brother  or  sister  of  the  whole  blood  took  among  them  a. 
share  equal  to  the  share  of  a  brother  or  sister  of  the  half-blood:  FMerr, 
ladder,  5  Rich.  Eq.  509;  children  of  a  predeceased  brother  of  the  half-blood 
are  not  entitled  to  share  the  estate  with  brothers  of  the  whole  blood:  Ex  parit 
Maffs,  2  Rich.  L.  61.  First  cousins  of  the  whole  and  of  the  half  blood  take- 
equally  as  next  of  kin:  Edwards  v.  Barksdale,  2  Hill  Ch.  (S.  C.)  416;  S.  a, 
Riley  Ch.  16;  and  an  uncle  of  the  half-blood  shares  equally  with  an  unde  of  the^ 
whole  blood:  Cfuerard  v.  Ouerard,  4  Desan.  405,  note.  By  the  act  of  1819  a 
sister  of  the  half-blood  is  excluded  in  distribution  by  sisters  and  children  of  » 
predeceased  sister  of  the  whole  blood:  City  Council  v.  Hagermeyer^  Rils;^ 
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Ch.  117.  In  Maryland  it  is  held  that  there  is  no  distinctiony  under  the  act 
of  1786,  chapter  45,  between  brothers  and  sisters,  children  of  the  same  father, 
of  the  whole  and  the  half  blood,  where  the  estate  descended  from  the  father: 
Lowe  V.  MaceublnH,  1  Har.  &  J.  550;  see  section  26  of  the  statute  above  re- 
ferred ta 

Half-blood  Bobn  aitxr  Iktsstatx's  Death. —There  would  seem  to  be 
no  question  that  a  half  brother  or  sister  en  ventre  $a  mere  at  the  time  of  the 
death  of  an  intestate  can  inherit,  where  the  half-blood  who  are  bom  before 
the  intestate  dies  are  permitted  by  law  to  take:  See  Burnet  v.  Mann,  1  Ves. 
sen.  156,  more  fully  and  correctly  reported  in  1  Myl.  k  K.  672,  note;  and  thia» 
nUe  has  been  extended  by  some  authorities  under  the  common-law  principle' 
of  shifting  inheritances  to  cases  where  the  half  brother  or  sister  was  not  en 
venire  sa  mere:  Cutlar  ▼.  Cutiar,  2  Hawks,  324;  I)oe  ex  dem.  Semite  v.  WheA- 
bee,  1  Dev.  L.  160;  CaldtoeU  ▼.  Black,  5  Ired.  L.  463;  Baher  t.  HeUkeU,  1 
Coldw.  641;  Dwm  v.  Evane,  7  Ohio,  169;  Springer  v.  Fortune,  2  Handy,  52; 
but  it  is  held  that  the  doctrine  of  shifting  descents  does  not  prevail  in  Indi* 
ana:  Cox  ▼.  MaUhewe,  17  Ind.  367;  and  a  later  case  in  Ohio  reaches  the  same 
conclusion,  under  the  statute  of  descents  and  distributions  of  that  state,  in 
opposition  to  the  earlier  oases  above  dted:  DraJct  v.  Rogers,  13  Ohio  St.  21; 
see  also  Orinua  y.  Orramd,  2  Heiik.  298.  The  following  statute  also  now 
exists  in  North  Oarolina:  *'  No  inheritance  shall  descend  to  any  person  as 
heir  of  the  person  last  seised,  unless  such  person  shall  be  in  life  at  the  death  . 
of  the  person  last  seised,  or  shall  be  bom  within  ten  lunar  months  after  the 
death  of  the  person  last  seised:"  Battle's  Rev.,  a  36,  sec  7. 

BASTAitDB  ov  Hai^-blood.— The  right  of  inheritance  of  bastards  of  the 
half -blood  will  be  found  discussed  in  the  note  to  Simmondi  v.  Buttt  66 
Deo.  261-266.  in  ooosidering  their  rights  of  iaheritanoe  in  geoenJ* 
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Giles  v.  Halsted 

[4  ria»BWTf»,  866.] 

CoVDxnoN  18  NOT  Nbcbssabt  Part  op  Money  Boxd,  Imt  the  imrtraiiMBt 
may  be  oompkta  and  hfading  withoat  any  condition.  Itt  offioa  is  aimply 
to  loipend  the  effioaoy  of  the  obligation  under  which  it  ia  written,  npon 
the  happening  of  lome  event  or  the  performance  of  aome  act. 

Wbxu  CoKDinov  IK  BoKD  IS  Skvbblbbb  and  lyoFEBATiTS,  the  obliga- 
tion which  it  profeaaea  to  control  is  pare,  aimple,  and  aingle. 

Wbxu  Condition  ov  Bond  u,  bt  Mibtas:x,  so  Dbawn  as  to  bb  Sbkbi- 
LBSS  and  void,  the  bond  doea  not  thereby  become  void  or  inoperativa^ 
bat  will  be  enforced  ettfaer  aa  a  aingle  bond  without  any  condition,  or  the 
condition  will  be  read  and  taken  according  to  the  evident  intention  of 
thepartiea. 

AonDV  on  a  penal  bond.    The  &ets  axe  atated  in  fhe  opinion. 

HamiUon,  for  the  plaintiff. 

No  connael  appeared  for  the  defendant. 

By  Oonrty  OanxN,  J.  The  deokration  in  this  ease  is  in  fhe 
eommon  form  in  debt,  as  upon  a  single  bond  given  by  the  de- 
fendant to  one  John  G.  Morrison.  The  defendant  crayed  oyer, 
and  upon  receiving  a  copy  of  the  bond,  and  the  condition  there- 
under written,  he  demurred  to  the  declaration,  and  assigned  as 
causes  of  demurrer,  that  it  appears  by  the  condition  of  the  bond 
mentioned  in  the  declaration  that  the  money  in  the  condition  men- 
tioned was  to  be  paid  to  the  said  defendant,  and  not  to  the  said 
John  C.  Morrison;  and  also,  that  it  appears  by  the  condition  of 
the  bond  that  the  said  defendant  was  not  bound  to  pay  to  the 
■aid  John  0.  Morrison  the  said  sum  of  money  in  the  said  oon* 
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diiion  of  the  said  bond  mentioned,  and  because  the  declaration 
is  in  other  respects  uncertain,  informal,  and  defective. 

The  plaintiff  filed  a  joinder  in  demurrer.  By  the  oyer  the 
bond  is  made  a  part  of  tiie  declaration,  and  the  court  must  look 
at  the  pleading  as  if  the  condition  had  been  set  out  therein: 
Cooke  T.  Oraham's  Adm'r,  8  Oranch,  235.  The  bond  is  in  the 
ordinary  language  of  a  money  bond,  whereby  the  defendant 
acknowledged  himself  held  and  firmly  bound  unto  John  C. 
Morrison,  of  the  city  of  New  York,  in  the  sum  of  two  thousand 
dollars,  legal  money  of  the  United  States,  to  be  paid  to  the  said 
John  0.  Morrison,  or  to  his  certain  attorney,  executors,  admin- 
istrators, or  assigns;  to  which  payment,  well  and  truly  to  be 
made,  he  bound  himself,  his  heirs,  executors,  and  adminis- 
trators, firmly  by  these  presents;  sealed  with  his  seal,  and  dated 
January  1, 1883. 

The  condition  thereunder  written  is,  that  if  the  aboTe-bounden 

heirs,  executors,  administrators,  or  any  of  them,  shall  pay  or 

cause  to  be  paid  unto  the  above-named  William  Halsted, 

certain  attorney,  executors,  administrators,  or  assigns,  the  sum  of 
one  thousand  dollars  within  one  year  from  the  date  thereof, 
then  the  above  obligation  to  be  void,  else  to  be  and  remain  in 
fuU  force  and  virtue.  Then  follow  the  seal  and  signature  of 
the  defendant,  in  the  presence  of  Qarret  D.  Wall.  As  the 
plaintiff,  primarily,  was  not  bound  to  set  out  in  his  declaration 
the  condition  of  the  bond,  but  it  has  been  made  a  part  of  the 
pleading  by  the  act  of  the  defendant  in  craving  oyer,  the  court 
will  consider  it  as  if  artistically  introduced  with  all  such  aver- 
ments as  would  be  legal,  necessary,  and  sufficient  to  prevent  it 
from  destroying  the  obligation  if  it  ought  not  in  law  so  to  do. 

The  defendant  having  accompanied  the  demurrer  with  an  affi- 
davit ''  that  it  is  not  filed  for  the  purpose  of  delay,  but  because 
he  believes  he  has  a  just  and  legal  defense  to  the  said  fiction 
upon  the  merits  of  the  case,"  it  is  proper  that  the  court  should 
look  into  the  grounds  of  the  demurrer,  and  determine  whether 
such  belief  of  the  affiant  rested  upon  any  legal  foundation.  As 
the  argument  was  had  ex  parte  by  the  plaintiff,  without  an  answer 
by  the  defendant,  we  were  not  refened  to  cases  in  support  of 
his  grounds  for  interposing  that  pleading,  and  giving  it,  by  his 
verification,  a  statutory  standing  in  court.  A  condition  is  not 
a  necessary  part  of  a  money  bond.  The  instrument  may  be,  and 
in  this  case  it  is,  complete  and  binding  without  a  condition. 
Oyer  may  be  craved  of  a  condition  and  not  of  the  bond,  or  of  a 
bond  and  not  of  the  condition.    Its  office  is  not  to  destroy  the 
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nature  of  ihe  obligaiioii  under  whicli  it  is  written,  unless  it  dis- 
cloaes  that  the  performance  depends  on  the  doing  of  an  act 
which  is  either  impossible,  unlawful,  or  contrary  to  sound  morals; 
but  fl  is  simply  to  suspend  its  efficacy  upon  the  happening  of 
some  event  or  the  performance  of  some  act.  If  it  has  neither 
of  these  qualities,  it  is  senseless  and  inoperative,  and  the  obliga- 
tion which  it  professes  to  control  is  pure,  simple,  and  single. 
Bac.  Abr.,  tit.  Conditions,  L,  647-649;  WerUioorlh  v.  Earl  Staf- 
ford,  1  L.  Baym.  68. 

The  condition  to  this  bond  does  not  look  to  the  happeniog  of 
any  event.  If  it  refers  to  anything,  it  must  be  to  the  performance 
of  some  act.  What  is  that  act  ?  The  payment  within  one  year 
from  the  date  thereof,  to  the  obligor  in  the  bond,  of  one  thousand 
dollars,  and  the  interest  thereon.  But  by  whom  ?  Not  by  Mor- 
rison, the  obligee,  because  his  name  does  not  appear  in  the  con- 
dition, nor  by  any  other  person  by  designation  or  from  just 
inference. 

The  blank  for  the  name  of  the  performer  of  the  condition 
was  not  filled  up.  It  has  no  performer.  From  its  terms,  it  con- 
templated the  doing  of  a  lawful  and  possible,  yet  highly  improb 
able,  act;  but  being  defective  in  not  stating  by  whom  the  act, 
which  alone  could  suspend  the  legal  effect  of  the  promise  in 
the  obligation,  was  to  be  done,  it  is  no  condition,  but  is  sense- 
less and  void. 

The  intention  of  the  parties  to  the  instrument  is  plain  and 
palpable.  The  instrument  is  a  promise  on  the  part  of  the  ob- 
ligor, on  sufficient  consideration,  to  pay  to  the  obligee  a  sum  of 
money  in  prcssenH,  but  it  was  to  be  suspended  for  a  year,  and  at 
that  time  it  was  to  be  discharged  upon  payment  by  the  obligor 
of  a  less  sum,  and  the  interest  from  the  date;  but  it  was  not  that 
the  obligee  should  suspend  his  own  demand  upon  the  obligor, 
and  finally  extinguish  it  by  his  or  any  other  party  paying  to  the 
obligor  one  thousand  dollars  and  the  interest. 

The  scrivener,  in  filling  up  the  blanks  in  a  printed  form  of  a 
bond,  has  ignoiantly  or  carelessly  misplaced  the  obligor's  name 
in  the  condition,  and  omitted  the  name  of  the  obligee,  wherebj 
the  condition  was  made  defective,  and  as  it  stands  is  senseless, 
and  the  promise  in  the  obligation  is  left  intact  and  operative  ha 
a  single  bond.  The  condition  must  be  read  and  taken  to  be  aa 
the  parties  manifestly  intended  it  should  have  been  filled  up,  or 
it  must  be  considered  as  sensless  and  inoperative. 

Let  the  demurrer  be  overruled,  with  costs. 
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Potts,  J.  I  concur  in  oyerruling  this  demurrer.  It  is  per- 
fectly clear  that  a  mistake  has  occurred  in  filling  up  the  condition 
of  the  bond,  by  inserting  in  it  the  name  of  William  Halsted,  the 
obligor,  instead  of  John  C.  Morrison,  the  obligee  named  in  the 
bond  itself.  As  it  stands,  it  is  insensible,  and  repugnant  to  the 
manifest  intention  of  the  parties.  It  is  just  to  supply  mistakes 
in  the  conditions  of  bonds:  1  Bac.  Abr.  649,  tit.  Conditions,  L, 
and  cases  there  cited;  Cooke  v.  Oraham's  Adm'rs,  8  Cranch,  235; 
<3h.  Gont.  73  et  seq.  The  condition  might  perhaps  be  treated  as 
Toid,  but  it  is  more  consonant  with  justice  and  the  rights  of  the 
case  to  construe  it  aoco^rding  to  the  manifest  intention  of  the 
parties  to  it. 

Gbesn,  0.  J.,  concurred. 

DxFECTS  IN  BzEOunoN  OF  Boin>8,  EiraoT  OF.— The  ominioa  to  write  the 
tiAines  of  obligors  in  the  body  of  a  bond  does  not  ftvoid  it:  Jokmon  ▼.  Steam' 
boat  Lehigh,  63  Am.  Dec.  1^  note  163.  An  appeal  bond  properly  signed 
and  sealed,  and  dnly  attested,  is  Talid  a^jiainst  the  sureties,  notwithstanding 
the  omission  to  inseot  their  names  in  the  body  of  the  instniment:  Coohe  v. 
Crawford,  46  Id.  03,  note  06.  The  omission  to  name  the  obligee  in  a  bond  is 
A  defect  which  can  not  be  supplied  by  an  averment:  Phelps  v.  Call,  47  Id. 
327,  note  328,  where  other  cases  are  oolleoted.  A  bond  delivered  with  a 
blank  left  for  the  insertion  of  the  amount  is  not  the  deed  of  the  party  sign- 
ing it:  WiUiame  v.  Cruteher,  35  Id.  422,  note  426,  where  other  oases  are 
collected.  The  obligor's  name  need  not  appear  in  a  bond;  it  is  snfBcient  if  it 
Is  annexed  to  the  instroment:  PequawieU  Bridge  v.  MaChes^  20  Id.  787»  note 
738,  where  prior  cases  in  this  series  are  collected. 
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[4  Ziwnsina,  485.] 

pAflBurasB  OH  Bailboad  Train  Who  BsFcsn  to  Pat  bd  Fabb  mat  bb 
Bbmcvbd  therefrom  at  a  snitable  time  and  place,  if  no  nnneoessary  foroe 
be  used  in  effecting  snch  removal. 

Fabsbnobb  on  Bailboad  Train,  bt  Purohabino  Tigkbi  bbtwbbn  Two 
PoiNTB  on  ite  line,  acquires  a  right  to  be  carried  directly  from  the  one 
point  to  the  other  without  intermptioD,  but  not  to  be  carried  from  one 
point  to  the  other  at  different  times  and  by  different  lines  of  conveyance. 
If  he  leaves  the  train  before  reaching  his  destination,  he  forf eite  aU  righta 
under  his  contract,  and  can  not  resume  his  Journey  on  a  different  train 
by  virtue  of  the  oheck  given  to  him  by  the  conductor  of  the  original  train. 

Bailboad  Coxpant  mat  Charob  Wat-pasbbhobb  Hiohbb  Fabb  for  travel- 
ing over  ite  road  liy  different  journeys  than  it  charges  throogh-pas- 
sengers. 

Tauditt  of  Bt-law  of  Oorfobation  u  Pubblt  QuBBnoN  OF  Law,  to  be 
determined  by  the  court. 
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RiauLAZioits  ov  Raiiaoad  Oompakt  Opibattng  upov  ako  AvFBcruro 
BiOBis  OF  Passxkgebs  are  not,  properly  speaking,  by-lawi  of  the 
poration,  and  their  validity  depends  npon  the  fact  of  their  heii^ 
able,  which  &ct  is  to  be  determined  by  the  Jnry. 

AaaAULT  and  battexy.    The  opinion  states  the  case. 
Whdpley,  for  the  defendant. 
Dalrymple^  for  the  state. 

By  Court,  Gbbbn,  0.  J.    The  defendant  was  convicted  in  the 
oyer  and  terminer  of  Morris,  of  an  assault  and  battery  upon 
Theodore  A.  Canfield.    A  motion  having  been  made  for  a  new 
trial,  upon  the  ground  that  the  charge  of  the  court  was  errone> 
oua,  and  that  the  verdict  was  against  law  and  contrary  to  the 
evidence,  the  question  was  reserved  and  submitted  to  this  court 
for  its  advisory  opinion.    The  material  facts  are,  that  on  the 
eighteenth  of  March,  1853,  Canfield,  the  prosecutor,  procured 
at  the  office  of  the  Morris  and  Essex  Bailroad  Company,  in 
Newark,  a  passenger's  ticket  to  Morristown.    He  paid  for  the 
ticket  the  regular  fare  from  Nevrark  to  Morristown,  and  took  his 
seat  in  the  cars.    At  Millville,  one  of  the  vray-stations  upon  the 
road,  he  left  the  train.    Before  leaving  the  cars  he  received  from 
Van  Pelt,  the  conductor  of  that  train,  a  conductor's  check,  upon 
which  WBB  printed  the  words  "  Conductor's  check  to  Morris- 
town."    About  an  hour  afterwards,  Canfield  took  the  next  tzain 
of  cars  which  passed  the  Millville  station  for  Morristown,  of 
which  train  Overton,  the  defendant,  was  conductor.     Upon 
being  asked  by  the  conductor  for  his  fare,  Canfield  tendered  in 
payment  the  check  received  by  him  from  Van  Pelt,  the  conductor 
of  the  train  in  which  Canfield  had  first  taken  his  seat;  this  the 
conductor  refused  to  accept,  and  the  passenger  refusing  to  pay 
his  fare,  and  declining  to  leave  the  cars  upon  request,  he  was, 
without  unnecessary  force  or  violence,  and  without  personal  in- 
jury, removed  by  the  defendant  from  the  cars  at  one  of  the 
way-stations  upon  the  road,  before  reaching  Morristown.    The 
company  furnished,  at  the  office  in  Newark,  through-tickets  to 
Morristown,  and  also  tickets  to  Millville  and  other  way-stations 
upon  the  route.    The  cost  of  a  ticket  directly  from  Newark  to 
Morristown  was  less  than  the  cost  of  a  ticket  to  Millville  and  an- 
other ticket  thence  to  Morristown.     Some  years  previous  to  the 
transaction,  the  company  had  given  public  notice  that  conduc- 
tor's checks  were  not  transferable  from  one  train  to  another. 

It  was  not  questioned  upon  the  trial  that  a  railroad  company 
are  not  bound  to  carry  a  passenger  unless  upon  payment  or 


Jane,  1854.]  State  v.  Overton.  678 

tender  of  his  fare;  that  they  may,  in  such  case,  either  refuse  to 
permit  him  to  enter  the  cars,  or  having  entered  them,  they  may 
require  him  to  leave  them  before  the  termination  of  the  journey; 
and  that  if  he  refuses  to  leave,  they  may  remove  him  at  a  suitable 
time  and  place,  using  no  unnecessaiy  force.  The  ground  upon 
which  the  conviction  was  asked  was,  that  in  fact  the  passenger 
had  paid  his  fan;  that  he  offered  to  the  conductor  competent 
and  satis&ctory  evidence  of  that  fact;  and  that  consequently 
the  act  of  the  conductor  in  removing  him  from  the  cars  was  ille- 
gal. Had  the  passenger  in  fact  paid  his  fare?  or  was  the  check 
given  by  the  conductor  of  another  train  evidence  of  that  fact? 
He  had,  it  is  admitted,  paid  his  fare  to  Morristown  by  the  train 
in  which  he  originally  took  his  passage.  Did  that  authorize  him 
to  leave  the  train  at  any  point  ufk)n  the  road,  and  to  resume  his 
place  for  his  original  destination  in  a  different  train  at  his 
pleasure? 

The  question  is  obviously  a  question  of  contract  between  the 
passenger  and  the  company.  By  paying  for  a  passage  and  pro- 
curing a  ticket  from  Newark  to  Morristown,  the  passenger  ac- 
quired the  right  to  be  carried  directly  from  one  point  to  the 
other,  without  interruption.  He  acquired  no  right  to  be  trans- 
ported from  one  point  to  another  upon  the  route  at  different 
times  and  by  different  lines  of  conveyance  until  the  entire 
journey  was  accomplished.  The  company  engaged  to  carry  the 
passenger  over  the  entire  route  for  a  stipulated  price.  But  it 
was  no  part  of  their  contract  that  they  would  suffer  him  to 
leave  the  train  and  to  resume  his  seat  in  another  train  at  any  in- 
tervening point  upon  the  road.  Their  contract  with  the  passen- 
ger would  have  been  executed  if  they  had  proceeded  directly  to 
Morristown  without  stopping  at  any  intervening  point;  nor 
could  he  have  complained  of  a  riolation  of  contract  if  no  other 
train  had  passed  over  the  road  in  which  he  might  have  com- 
pleted his  journey.  If  the  passenger  chose  voluntarily  to  leave 
the  train  before  reaching  his  destination,  he  forfeited  all  rights 
under  his  contract.  The  company  did  not  engage  and  were  not 
bound  to  carry  him  in  any  other  train,  or  at  any  other  time, 
other  the  residue  of  the  route. 

The  production  of  the  conductor's  ticket  in  no  wise  altered 
the  case,  or  affected  the  terms  of  the  original  contract.  It  was 
evidence,  indeed,  that  the  holder  had  paid  his  passage  and  was 
entitled  to  be  carried  to  Morristown.  But  how  and  when? 
Why,  clearly,  according  to  the  terms  of  his  original  contract.  It 
wafi  evidence  that  he  had  paid  his  fare  to  Morristown,  and  was  en- 
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titled  to  be  carried  there  by  the  train  in  which  he  had  ozigixwUy 
taken  his  passage;  for  that  purpose  alone  it  was  given  to  him;  that 
train  he  had  left  voluntarily,  without  the  knowledge  or  assent 
of  the  conductor,  and  without  giving  up  his  check.  The  check 
was  therefore  valueless;  the  right  of  which  it  was  the  evidence 
the  passenger  had  voluntarily  relinquished.  This  is  the  clear 
legal  effect  of  the  contract  between  the  company  and  the  pas- 
senger, in  the  absence  of  any  evidence  to  the  contrary,  if  the 
passenger  insists  that  under  his  contract,  by  virtue  of  general 
usage  or  the  custom  upon  the  road,  he  is  entitled  to  be  carried 
at  his  pleasure,  either  by  one  or  different  trains  and  at  different 
times,  over  various  portions  of  his  journey,  the  burden  of  proof 
was  upon  the  state.  No  such  usage  was  established,  althou^ 
some  evidence  was  offered  upon  the  trial  for  the  purpose  of  prov- 
ing it. 

The  defendant  offered  evidence  to  show  that  some  years  pre- 
vious to  the  transaction  the  company  had  adopted  a  rule  and 
given  public  notice  that  a  conductor's  check  was  not  transfer- 
able from  one  train  to  another.  This,  properly  considered,  is  a 
simple  warning  to  passengers  that  they  would  be  carried  strictly 
according  to  the  terms  of  their  contract.  Even  if  a  previous 
custom  had  been  proved  (which  it  was  not)  for  passengers  to 
be  carried  over  different  parts  of  their  journey  hj  diflEerent 
trains,  it  was  a  mere  warning  that  in  the  future  the  oaatom 
would  not  prevail.  Upon  the  trial  this  action  of  the  company 
was  presented  to  the  court,  and  by  them  submitted  to  the  jury, 
as  if  it  were  a  by-law  or  regulation  of  the  company  affecting 
the  rights  of  passengers,  upon  the  reasonableness  and  conse- 
quent validity  of  which  the  jury  were  to  decide.  The  court 
clearly  intimated  its  opinion  that  the  regulation  of  the  company 
was  valid,  but  under  the  influence  of  the  ruling  of  another  tri- 
bunal submitted  the  validity  of  the  regulation  as  a  matter  of 
fact  to  the  jury.  In  this  the  court  erred.  Here  was  no  evidence 
of  any  by-law  or  of  any  regulation  made  by  the  company  affect- 
ing the  rights  of  passengers,  upon  the  reasonableness  or  validity 
of  which  either  court  or  jury  were  called  upon  to  decide. 
The  right  of  the  passenger  rested  upon  his  contract.  The 
notice  given  by  the  company  was  in  strict  conformity  with  his 
rights  under  the  contract.  Upon  the  evidence  in  the  cause,  if  no 
proof  hod  been  offered  of  the  notice  given  by  the  company  that 
conductors'  checks  were  not  transferable,  the  defendant  would 
have  been  entitled  to  a  verdict.  Proof  of  that  notice  certainly 
placed  him  in  no  worse  position.    The  company  have  an  un* 
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qaefitionable  light,  under  their  charter^  independent  of  any  bj- 
law  or  regulation,  to  charge  different  rates  bj  different  tcaane, 
-or  a  higher  price  for  tzaTeling  OTer  the  road  as  a  ^my-passenger 
by  different  journeys  than  for  a  through-passenger.  This  iias 
in  reality  all  that  ivas  iuTolyed  in  the  eridenoe  of  the  action  by 
the  oompanyy  as  prored  upon  the  trial.  The  case  does  not  fsU 
idthin  the  operation  of  the  principle  by  which  it  ifas  held  to  be 
controlled. 

AssnmiTig  at  the  bar,  as  was  done  upon  the  trial,  that  the 
^;uilt  or  innocence  of  the  defendant  depended  upon  the  Talidiiy 
of  a  regulation  made  by  the  company  affeHang  the  rights  of 
passengers,  the  question  was  elaborately  argued  whether  the 
the  validity  of  such  regulation  can  in  any  case  be  submitted  as 
«  question  of  fact  to  be  decided  by  a  jury,  and  the  broad  prin* 
<siple  was  assumed  that  the  validity  of  eveiy  regulation  made  by 
a  railroad  company,  regulating  the  concerns  and  affecting  the 
rights  of  the  road,  is  a  question  of  law,  to  be  decided  by  the 
court,  and  never  can  be  submitted  to  a  juiy;  that  the  company 
is  bound  to  make  regulations  for  the  comfort  and  convenience 
of  passengers;  that  the  power  is  regulated  by  their  charter; 
that  what  is  lawful  is  reasonable;  and  that  therefore  every  r^gn- 
lation  is  reasonable  which  is  not  unlawfuL 

The  validity  of  the  by-law  of  a  corporation  is  purely  a  question 
of  law.  Whether  the  by-law  be  in  conflict  with  the  law  or  with 
the  charter  of  the  company,  or  be  in  a  legal  sense  unreasonable, 
and  therefore  unlawful,  is  a  question  for  the  court,  and  not  for 
the  jury:  CommionweaUh  v.  Worcater,  8  Pick.  462;  Faxon  v. 
Sweet,  1  Green,  196;  Angell  k  Ames  on  Corp.  867.  But  the 
by-lawsof  a  private  coiporaiion  bind  themembersonly  by  virtue 
of  their  assent,  and  do  not  affect  third  persons.  All  regulations 
of  a  company  affipicting  its  business,  which  do  not  operate  iq^on 
third*  persons,  nor  in  any  way  affect  their  rights,  are  property 
denominated  by-laws  of  the  company,  and  may  come  within  the 
operation  of  the  principle.  Within  this  limit  it  is  the  p^^^^tisr 
and  exduflive  oflioe  of  the  court  to  decide  upon  the  vididity  of 
the  regulation. 

But  there  is  another  dass  of  fcgnktions  made  by  coipoimlions, 
as  well  as  by  individoals  who  sre  common  esniarsof  psssengefs, 
which  operate  i^on  and  affiBct  the  rights  of  others  which  are 
not,  properly  spesking,  by-laws  of  the  corpofation,  and  which 
do  not  Isll  within  the  opention  of  the  prine^^«  Of  tUs  efaar* 
aoter  are  all  icgnlalions  tooduag  the  comfort  and  eonveDieoes 
of  tavelees,  or  nwrrihing  miss  lor  tbiir  eosdoei  to  seeaes  tfce 
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just  rights  of  the  company.  It  is  not  peroeiTable  of  this  class 
of  regulations  that  they  are  never  unreasonable,  unless  they  are 
unlawful.  On  the  contrary,  they  are  unlawful  because  they  are 
unreasonable,  or  an  unnecessary  infringement  of  the  rights  and 
liberty  of  the  passengers.  The  reasonableness  and  validity  of 
a  regulation  that  passengers  by  railroad  or  steamboat  should 
exhibit  their  tickets  when  reasonably  requested,  that  they  should 
not  smoke  or  indulge  in  other  filthy  or  ofFensiTe  practices,  that 
male  passengers  should  not  enter  a  car  or  a  saloon  especially 
appropriated  to  females,  might  be  conceded,  and  the  right  of 
the  company  to  enforce  them,  even  by  excluding,  in  case  of  ne- 
cessity, the  offending  passenger  from  the  train.  But  it  would 
scarcely  be  contended  that  a  regulation  requiring  passengers 
continually,  or  as  often  as  the  caprice  or  malice  of  a  conductor 
might  require  it,  to  exhibit  their  tickets;  forbidding  ihem  to 
speak,  or  change  their  seats  from  one  part  of  a  car  or  saloon  to 
another,  when  the  right  of  no  other  passenger  was  affected,  was 
a  regulation  lawful  in  itself,  or  which  might  safely  be  enforced. 
This  latter  class  of  regulations  are  no  more  in  violation  of  the 
charter  of  the  company,  or  of  any  particular  statute,  than  the 
former.  But  they  would  be  held  unlawful,  because  they  are 
unreasonable,  and  an  unnecessary  infringement  of  the  rights  and 
liberty  of  travelers.  The  distinction  between  such  regulations 
as  are  necessary  and  conducive  to  the  comfort  and  convenience 
of  travelers,  or  to  protect  the  rights  of  the  company,  must  from 
its  very  nature  be  a  question  of  &ct  rather  than  of  law.  The 
reasonableness  and  unreasonableness  of  the  regulation  is  prop- 
erly for  the  consideration,  not  of  the  court,  but  of  the  jury. 

In  Jenks  v.  Coleman^  2  Sumn.  221,  the  action  was  brought  to 
recover  damages  against  the  defendant  for  refusing  to  receive 
the  plaintiff  as  a  passenger  on  board  of  a  steamboat  of  which 
the  defendant  was  commander.  The  defense  vras  that  an  agree- 
ment has  been  entered  into  by  the  proprietors  of  the  boat  wiOk 
a  line  of  stages  to  cany  their  passengers  from  and  to  Providence 
and  Boston.  That  the  plaintiff  was  the  agent  of  another  line  of 
stages,  and  that  his  object  in  going  on  board  of  the  boat  vras  to 
procure  passengers,  and  thus  interfere  with  the  arrangement 
made  by  the  steamboat  proprietors.  Justice  Story  in  his  charge 
to  the  jury  said:  **  The  true  question  is,  whether  the  contract  is 
reasonable  and  proper  in  itself,  and  entered  into  with  good  faith, 
and  not  for  the  purpose  of  an  oppressive  monopoly.  If  the  jury 
find  the  contract  to  be  reasonable  and  proper  in  itself,  and 
not  oppressive,  and  ihey  believe  the  purpose  of  Jenks  in  going 
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on  board  was  to  accomplisli  the  objects  of  his  agency*  and  in 
violation  of  the  reasonable  regulations  of  the  steamboat  propri- 
etors, then  their  verdict  ought  to  be  for  the  defendant,  otherwise 
to  be  for  the  plaintiff."  If  the  question  whether  a  contract  en- 
tered into  by  common  carriers  be  reasonable  and  proper,  and 
one  which  may  be  enforced,  even  by  excluding  passengers  from 
the  conveyance,  be  a  question  of  fact  to  be  decided  by  a  jury, 
there  is  surely  no  violation  of  principle  in  submitting  to  their 
decision  the  necessity  or  propriety,  and  consequent  validity,  of 
a  regulation  affecting  the  comfort  or  safety  of  passengers. 

But  there  was  in  reality  no  such  question  involved  in  the 
present  case.  The  right  to  transfer  conductors'  checks  resulted 
upon  a  contract  which  the  company  had  a  dear  and  unquestion- 
able legal  right  to  enforce.  The  question  was  improperly  sub- 
mitted to  the  jury,  and  the  verdict  is  against  law,  and  contrary 
to  the  evidence. 

The  oyer  and  terminer  should  be  furnished  with  the  advisory 
opinion  of  the  court,  that  the  verdict  ought  to  be  set  aside,  and 
a  new  trial  granted. 

OoDXNy  J.,  concurred. 

Potts,  J.  I  concur  in  advising  that  the  rule  to  show  cause 
why  the  verdict  in  this  case  should  not  be  set  aside  be  made  ab- 
solute. Oanfield  contragted  with  the  Morris  and  Essex  Bailroad 
Company  to  carry  him  from  Newark  to  Morristown  by  the  first 
afternoon  train  on  the  eighteenth  of  February  last.  He  got  into 
the  cars  and  rode  as  far  as  Millville,  where  he  left  the  train. 
That  act  was  an  abandonment  of  the  contract  on  his  part.  He 
got  into  the  next  train  at  Millville  for  Morristown,  and  refusing 
to  pay  the  ri^gular  fare  from  that  place  to  Morristown,  the  de- 
fendant, who  was  the  agent  of  the  company,  put  him  out  of  the 
cars,  using  no  more  force  than  was  necessary.  This  he  had  a 
right  to  do;  and  the  verdict  finding  him  guilty  of  an  assault  and 
battery  on  Oanfield  for  so  doing  was  wrong, 


Passinoxb  on  BahiBOad  Traik  PuBOHAsnffo  Thbouoh-ticxbt  mwst  go 
through  to  hia  destination  on  the  same  train,  and  has  no  right  to  stop  off  and 
resume  his  journey  on  the  same  ticket:  Cfheney  v.  Botton  A  Maine  R,  R,  Co.^  45 
Am.  Deo.  190,  note  192,  where  this  subjeot  is  discussed  at  length;  PuBman 
Palace  Car  Co.  v.  Taylor^  65  Ind.  168,  citing  the  principal  case. 

BsouLATioNS  WmcH  Railway  Oomfant  mat  Makb  iob  Pabsinoxbs  and 
others:  HaU  ▼.  Poioer,  46  Am.  Deo.  698,  note  700;  Chemty  v.  BotUm  A  Maint 
R,  R.  Co,^  45  Id.  100^  note  192,  where  other  cases  are  collected;  Oornnum- 
wealth  V.  Powetf  41  Id.  465,  note  471,  where  this  subject  is  fully  discussed. 
A  regulation  that  a  railroad  ticket  shall  be  subjeot  at  any  time  to  inspection 
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by  the  oonchiotor  is  reaaooable:  Omaon  ▼.  PhiladdpkiaeU,R,M.  Co.,  11  Plulik 
600»  dting  the  prinoipal  case.  An  imreMoiiable  role  that  affects  the  oon- 
Tenienoe  and  comfort  of  pa— engers  la  nnlawf ol,  aimply  becanae  it  ia  nnraft- 
aonable:  OhkagoA  N.  W.  R'yCh.  v.  WUUams,  66  IlL  180,  dtingthe  principal 


Tamksqmbl  when  ahd  whkbb  mat  bb  EncxxD  iob  Kov-patmbst  or 
Fabb:  See  note  to  Conmumwealih  ▼.  Pcwer^  41  Am.  Deo.  477.  A  pananngwr 
<i^«Ji«t«g  to  pay  hia  fare  may  be  ejected  from  a  railroad  train  in  al^gal  and 
proper  maimer:  OreMoa  ▼.  PkUaddphia  He.  B.  B,  Co.,  11  Phila.  001,  cttin^ 
the  principal 


WiNTEB  t;.  Petebson. 

[4  BiimiiCTTi,  OM.] 

Im  Tebspabb  bob  Orrrivo  Tbbb  in  Highway,  Plazhtot's  Dbbd  n  Aik 
MTMTBLB  in  cYidenoe  for  the  parpote  of  showing  the  boandarica  of  Ida 
farm,  and  that  it  indnded  the  part  of  the  road  in  which  the  tree  stood. 

Btidbbob  that  Ovbbsbbb  OB  HioHWAT  AoxBD  iBOM  Impbopbb  MonTBB 
in  catting  down  a  tree  in  the  highway  is  admissible  in  an  action  of  trea- 
paaa  brought  against  him  by  the  owner  of  the  adjoining  field  for  catting 
down  the  tree.  And  it  ia  not  error  for  the  oonrt  to  refnae  to  permit  tbe^ 
defendant,  to  go  into  the  history  of  the  difficnlties  out  of  which  tbe  bad 
feeling  between  the  partiea  originated. 

OONTBTAKOB  OF  Lakd  BounDBD  ON  PuBUO  HiOHWAT  is  piesomed  by  law 
to  cany  with  it  the  fee  to  the  center  of  the  road,  if  nothing  appears  t» 
the  contrary. 

£bme  Obowiko  IK  HioKWAT  Bblovos  to  Ownbb  OB  Fbb. 

Ovbbsbbb  of  Hiohwat  mat  Bbmovb  thbbbfbox  Whatbvbb  Obrbuotb 
or  interferes  with  the  public  use  of  it;  but  if  he  outs  down  a  tree  which 
does  not  obstruct  or  interfere  with  snob  public  use,  he  is  a  trespaser,  and 
if  he  acts  maliciously  in  so  ddng,  he  is  liable  to  exemplaxy  damages. 

Whbcchbb  OB  vor  Tbbb  Cot  bt  Ovbbsbbb  of  Hiobwat  Obbxbiksbb 
the  public  use  thereof,  end  whether  or  not  he  eat  it  malioioosly,  avr 
questions  of  fact. 

OsBxioiuBi.    The  opmion  states  the  case. 

Woodruff t  for  the  plaintiff  in  oerHorairi. 
l\Me,  for  the  defendant. 

By  Court,  Potts,  J.  This  viras  an  action  of  trespass,  faronghi 
orii^^nally  in  a  justice's  court  by  Peterson  against  Winter,  for 
cutting  down  a  tree  standing  in  the  public  road.  The  case  wa» 
tried  without  a  jury,  and  a  judgment  given  against  the  defend- 
ant for  twenty  dollars  damages  and  costs.  The  defendant  ap- 
\  pealed,  and  the  trial  before  the  pleas  resulted  in  a  judgment  for 
'^  the  same  amount.  From  the  state  of  the  case  agreed  upon,  it 
api>ear8  that  Winter  was,  at  the  time  he  cut  the  tree,  the  legal 
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OTeneer  of  tberoadin  which  the  trae  stood;  the  tree  wae  a  thiifty 
ohestaiut,  eight  and  a  half  inches  in  diameter,  and  between 
thirty  and  forty  feet  high;  the  branches  were  twelve  feet  long, 
but  trimmed  up  ten  feet  from  the  ground.  It  stood  about  one 
foot  from  the  fence  of  Peterson's  farm,  two  hundred  yards  from 
bis  house.  The  road  was  thirfy-two  feet  wide;  the  distai^ce 
from  the  tree  to  the  center  of  the  road  was  fourteen  feet  eleyen 
inches,  and  from  the  tree  to  the  outside  of  the  wagon-track  was 
nine  feet  six  inches;  the  branches,  therefore,  extended  partly 
oyer  the  road,  but  all  the  plaintifTs  witnesses  testified  that  in 
their  opinion  it  was  no  obstruction  to  traTelers,  and  some  of 
ihem  testified  that  its  branches  were  too  high  to  interfere  with 
the  passage  of  a  load  of  hay.  The  stump  of  the  tree  left  stand- 
ing was  eighteen  inches  high;  stones  large  enough  to  obstruct 
the  travel  were  left,  some  of  them  farther  in  the  road  than  this 
stump;  and  other  trees,  one  near  Winter's  own  bam,  as  far  or 
farther  in  the  road  than  this,  were  left  standing  1^  the  overseer, 
though  he  did  cut  the  trees  of  some  other  persons  out  of  the  road 
at  the  same  time;  and  some  evidence  was  admitted  to  prove  that 
"^l^ter  and  Peterson  were  not  on  good  terms,  in  order  to  show 
that  the  act  was  done  maliciously  and  from  bad  motives. 

Several  reasons  were  urged  by  the  counsel  for  the  phuntifl 
in  cerHorari  why  the  judgment  of  the  court  of  common  pleas 
should  be  reversed.  IJiey  maybe  embraced  in  four:  1.  The  ad- 
mission of  Peterson's  deed  to  show  the  boundaries  of  his  farm, 
and  that  it  included  the  part  of  the  road  in  which  the  tree  stood; 
2.  The  admission  of  evidence  to  show  that  the  overseer  left  trees 
and  stones  in  the  road,  and  that  he  and  Peterson  were  not  on 
good  terms,  and  the  refusal  of  the  court  to  receive  evidence  of 
the  particulars  of  the  difficulties  between  them;  8.  That  the 
oourt  refused  to  nonsuit  the  appellee  below;  4.  That  the  Judg- 
ment was  for  exemplary  damages.  These  grounds,  assigned  for 
error,  will  be  examined  in  their  order. 

1.  As  to  the  admission  of  the  deed:  there  was  no  error  in  this. 
The  object  of  the  evidence  was  not  to  show  title,  but  the  mere 
possession,  which  was  all  thatwas  necessary  in  this  action;  and 
as  the  tocus  in  ^uo  was  occupied  as  a  public  road,  the  production 
of  the  deed  for  the  purpose  of  showing  that  the  boundaries  of  the 
farm  of  which  the  appeUee  was  in  possession  embraced  it  was 
proper.  Besides  this,  there  was  other  evidence  that  the  tree 
stood  on  Peterson's  land,  and  therefore,  if  the  deed  had  been 
improperly  admitted,  we  could  not  reverse  for  this  cause. 

2.  Evidence  was  properly  admitted  to  show  that  the  overseer 
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acted  from  impxoper  motiyes;  that  the  act  complained  of  was  done 
maliciously,  and  was  not  a  mere  error  in  judgment  as  to  his  offi- 
cial duty.  Where  a  public  ministerial  officer  acts  mala  fide^  as 
well  as  without  authority  of  law,  he  becomes  a  trespasser  a6  initio: 
Ward  y.  Folly,  2  South.  486;  Van  Brunt  y.  Schenck,  13  Johna 
414;  Gardner y.  CampbeU,  15 Id.  401;  CampbeUy.  Stakes,  2  Wend. 
187  [19  Am.  Dec.  621];  Alien  y.  Cro/oot,  6  Id.  606  [10  Am. 
I>eo.  847].  Proof  that  the  oyerseer  left  other  trees,  etc.,  in  the 
road,  and  that  he  and  Peterson  were  not  on  friendly  terms,  was 
competent  upon  the  question  of  bad  faith;  and  the  court  did  not 
ezr  in  refusing  to  permit  the  appellant  to  go  into  the  history  of 
the  difficulties  out  of  which  the  bad  feeling  between  the  parties 
originated.  The  state  of  feeling  between  them  was  the  only 
matter  material;  how  it  was  caused  was  of  no  consequence. 

8.  The  motion  to  nonsuit  raised  the  question  whether  the  ap- 
pellee, who,  upon  the  trial  of  the  appeal,  was  bound  to  make  out 
a  l^gal  cause  of  action,  had  done  so;  and  the  counsel  of  the 
plaintiff  in  certiorari  now  insists  that,  taking  the  case  as  made 
by  the  appellee  below,  the  fact  that  Winter  committed  the  sup- 
posed trespass  while  acting  in  the  capacity  of  oyerseer  of  the 
road  is,  in  itself,  a  sufficient  justification.    Let  us  see  how  this  is. 

The  plaintiff  below,  Peterson,  occupied  the  farm  adjacent  to 
the  public  road.  The  inference  or  presumption  of  law  is,  that 
a  oonyeyance  of  land  bounded  on  a  public  highway  carries  with 
it  the  fee  to  the  center  of  the  road,  as  part  and  parcel  of  the 
grant:  8  Kent's  Com.  432;  Peck  y.  Smith,  1  Conn.  103  [6  Am. 
Dec.  216];  unless  by  the  terms  of  the  description  the  road  is 
necessarily  excluded,  or  at  least  something  appears  to  rebut  the 
presumption:  !I)/ler  y.  Hammond,  11  Pick.  218,  and  cases  there 
dted.  Besides,  in  this  case,  I  think  the  fair  construction  of 
the  words  of  description  in  the  deed  carried  the  line  of  the 
Peterson  farm  to  the  middle  of  the  road;  the  line  is  described 
as  commencing  to  run  ''along  the  middle  of  the  road,"  and  as 
running  "  along  the  said  road"  for  the  two  succeeding  courses. 

Then  the  possession  of  the  farm  was  possession  of  so  much 
of  the  road  as  lay  within  its  boundaries.  The  law  has  always 
been  so.  **  The  king  has  nothing  but  the  passage  for  himself 
and  his  people;  the  freehold  and  all  the  profits  belong  to  the 
owner  of  the  soU:"  1  Boll.  Abr.  892,  B,  pi.  1,  2.  So  do  all 
the  trees  upon  it,  and  mines  under  it;  the  owner  may  cany 
water-pipes  under  it;  he  may  haye  ejectment  as  well  as  trespass: 
ChodHUe  y.  Alker,  1  Burr.  148.  The  owner  of  the  soil  may 
have  tzefifpass  against  any  person  who  digs  up  the  soil,  or  cuti 
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down  any  trees  growing  on  the  dde  of  the  road,  and  left  there 
for  shade  or  ornament:  8  Eenf  s  Com.  488;  for  the  freehold  re- 
mains, subject  only  to  the  easement  or  right  of  passage  in  the 
public:  Fairfield  v.  WtUiams,  4  Mass.  427;  Perley  t.  Chandler,  6 
Id.  454  [4  Am.  Deo.  159];  SiadqpoU  t.  Healey,  16  Id.  88  [8  Am. 
Dec.  121J;  United  States  t.  ffarris,  1  Sumn.  21,  87;  Adams  v. 
Emerson,  6  Pick.  56.  In  New  Hampshire  it  is  held  that  the 
proper  officer  may  cut  down  trees  standing  in  the  public  highr 
way  only, so  far  as  is  necessary  to  do  so  for  the  purpose  of  the 
easement  or  right  of  passage,  and  the  wood  belongs  to  the 
owner  of  the  soil:  Makepeace  y.  Warden,  1  N.  H.  16.  In  South 
Carolina,  trees  reserved  for  ornament  or  cultivated  for  use 
have  always  been  respected  as  exempted  from  the  operation  of 
their  act  of  1788,  authorizing  the  commissioners  of  roads  to  cut 
down  timber,  wood,  etc.,  in  or  near  roads:  Eaves  v.  Terry,  4 
McCord,  125. 

There  is  nothing  in  our  road  act  which  renders  these  general 
principles  inapplicable  here.  Section  21  of  the  revised  stat- 
utes, p.  521,  makes  it  the  duty  of  the  overseers  ''  to  open,  dear 
out,  make,  work,  amend,  repair,  and  keep  in  good  order  the 
highways  within  their  respective  limits  and  divisions."  The 
twenty-ninth  section  provides  "  that  no  tree  shall  be  girdled  or 
killed  on  the  highways; "  and  the  fifty-second  section  expressly 
prohibits  the  overseer  from  "  cutting  down  or  injuring  any  fruit, 
shade,  or  ornamental  tree  which  may  have  been  or  shall  be 
planted  or  set  out  by  the  owner  or  possessor  of  any  lands  adjoin- 
ing any  highway,  and  which  shall  not  extend  more  than  seven 
feet  from  the  line  of  the  road  toward  the  center  of  the  same," 
without  an  order  from  the  townsjiip  committee.  Those  trees 
are  expressly  reoognized  as  being  in  the  public  highways,  and 
are  forbidden  to  be  girdled  or  lulled.  To  "  clear  out "  a  high- 
way means  nothing  more  than  to  clear  it  out  for  all  the  pur- 
poses to  which  it  is  dedicated.  The  public  have  the  easement, 
the  right  of  free  passage;  that  they  have  a  right  to  perfect  and 
maintain.  All  obstructions  to  it  may  lawfully  be  removed;  but 
beyond  this  the  rights  of  the  owner  of  the  soil  remain  unim- 
pidred.  Nothing  is  more  common  everywhere  in  our  villages 
and  agricultural  districts  than  for  the  owners  and  occupiers  of 
the  soil  to  have  fruit,  shade,  and  ornamental  trees  along  the 
line  of  the  public  roads,  sometimes  in  the  line  of  the  road, 
sometimes  on  each  side  of  the  line;  and  to  give  the  overseer  of 
every  section  of  road  the  right  to  cut  these  down  arbitraiily, 
and  adoording  as  whim  or  caprice  may  dictate,  without  regard 
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to  publio  neoemdtj,  would  be  to  dothe  him  with  a  power  which 
might  often  be  abused,  and  which  a  reasonable  oonstmction  of 
the  statate  does  not  warrant. 

If  the  tree  in  qnestion  was  an  obstmotion  to  the  free  enjoy- 
ment of  the  paUio  right — ^if  it  interfered  with  the  travel — it  it 
injured  the  road,  the  overseer  had  authority  to  out  it  down;  bob 
not  otherwise.  And  if  he  not  only  did  it  without  authority,  bob 
malidoualy,  he  was  liable  to  exemplary  damages.  These  weze 
questions  for  the  oourt,  no  jury  being  <»Iled.  They  were  ques- 
tions of  fact,  in  reference  to  which  there  was  some  evidence; 
and  we  can  not  interfere  with  the  judgment  upon  these  &cts. 

This  disposes  also  of  the  fourth  ground  assigned  for  error. 

Let  the  judgment  be  siBrmed. 

Ooniv,  «r.,  oonourred. 


Owvia  or  Laxd  Taut  vob  Pubuo  Wat  Owns  Tbim  urov  Is,  mV 
Jeot,  howev«r,  to  the  pablio  ue  for  the  pofpotM  for-  whiofa  it  mm  takMi 
Braimard  v.  Olappt  57  Am.  Deo.  74,  note  80. 

Fu  ur  HioswAT  Bismn  zv  Owhxb  or  Anionniia  Lahd:  See  NkM' 
Mil  v.  Nwf  TarkAN,  H.  B.  i?.  Co.,  66  Am.  Deo.  $90,  note  896,  whore  oth«r 
OMM  ere  oolleoted. 

OBAST  or  liAKD    BOUVDKD   BT  HlOHWAT  GXNIBALLT  CUbRUW    FkS   fO 

GmnB  or  Wat:  Palmer  t.  D<mgharty,  54  Am.  Deo.  686,  note  688;  iVo^ 
kmU  y.  Irmon^  Id.  790,  note  798,  where  other  oeaei  ere  odDeoted. 

Thi  moroiPAL  oabi  is  gitsd  in  AtUumgy  QtMral  v.  Delmeoiv  ibB.  £,JL 
R.  Oo,t  27  N.  J.  Eq.  639,  to  the  point  thet  grente  of  land  bounded  by  mert 
oarry  the  title  of  the  granteeo  to  the  oenter  of  the  ttieem,  nnleat  the  tenna  el 
the  grant  olearly  donote  an  intantion  to  atop  at  the  edge  or  maigin. 

Tn  PBoraVAL  camb  n  URnroimiam  in  Memk^  v.  Flemimg,  41  N  J.  L 
118. 
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C9  Itaw  T<nK  (5  BwDBM) ,  498.] 

Owvm  Of  Towv  Lor  Aobum  to  Sxll  Sami,  to  malw  a  tnulding 
lotn  to  the  pnzohMer  for  the  ereotkm  of  &  building  theraon,  ind  to  take 
■eouzity  for  the  prioe  of  the  lot  and  amoost  of  the  loan  in  the  form  of  a 
mortgige  on  the  lot  and  hnilding,  oonTeyance  to  be  made  and  mortgage 
givon  on  oompletion  of  the  bnildin^  he  is  not  oonstitated  "  the  owner 
of  the  building  **  within  the  meaning  of  the  meohanio's  lien  act,  althoagh 
it  was  erected  on  the  lands  of  whioh  he  had  the  legal  title. 

PlEBSOHS   FUBJOBHIVG    MaTKBIALB   lOB   SUOH    BUILDINO    OAN   HOT,  UMDXB 

SuoH  Aer,  oompel  payment  for  them  oat  of  money  agreed  to  be  advanoed 
by  the  seller  to  the  pnrohaaer. 
FaaoL  PnoiiiHi  by  Sbllbb  or  Town  Lot  to  Pat  iob  Matkrials  Fuh- 
WSBED  to  PuBCHABEit  to  be  osed  in  the  oonstmction  of  a  bailding 
thereon,  as  well  as  parol  promise  to  accept  a  bill  drawn  on  him  by  tha 
poiohsser  for  each  materials,  is  within  the  statute  of  frauds,  and  void. 

AmAL  from  a  judgment  of  the  New  York  common  pleas,  dis- 
miaaing  the  complaint  in  a  mechanic's  lien  case.  Plaintiffs  sued 
defendant  to  recover  a  smn  due  for  materials  famished  by  them, 
and  used  in  the  erection  of  a  house.  Defendant  had  entered 
into  a  written  contract  with  MuUanej  and  one  Peter  J.  Flinn^ 
by  which  he  agreed  to  sell  them  a  certain  lot  in  the  city  of  New 
York,  on  which  the  house  was  subsequently  built,  and  they 
agreed  to  purchase  the  same  for  a  specified  sum.  Defendant 
was  to  advance  a  certain  amount  of  money  by  the  time  of  the 
oompletion  of  the  buildings  and  when  it  was  inclosed  he  was  to 
convey  the  lot  to  MuUaney  and  Flinn,  who  were  to  mortgage  it 
to  lum,  a&d  give  him  their  bond  to  secure  the  purchase  monej» 
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together  with  the  sums  loaned  and  agreed  to  be  loaned. 
PlaintifEs  famished  Mnllanej  and  Flinn  cut-stone  required  for 
the  building,  which  was  built  for  MuUaney  himself.  There  was 
some  evidence  tending  to  show  that  defendant  told  plaintiffs  that 
he  would  accept  an  order  on  himself,  given  by  Flinn  and 
Mullaney,  for  the  amount  of  the  stone.  But  defendant  made 
no  other  promise  to  pay  for  the  work,  and  it  did  not  appear  that 
the  order  had  ever  been  presented  for  acceptance.  The  other 
tajts  will  appear  from  the  opinion. 

ThomM  Darlington,  for  appellants,  tiie  olaimants  of  the  lien. 

«71  B.  Dillon,  for  the  respondent. 

By  Oourt,  Dsnio,  J.  The  act  entitled  ''An  act  for  the  bettor 
security  of  mechanics  and  others  erecting  buildings  in  the  city 
and  county  of  New  York"  provides  that  eveiy  mechanic  doing 
any  work  towards  the  construction  of  any  building  in  the  city 
of  New  York  **  erected  under  a  contract  in  writing  between  the 
owner  and  builder  or  other  person,"  **  may  deliver  to  the  owner 
of  the  building  an  attested  account"  of  such  labor,  **  and  there- 
upon such  owner  shall  retain  out  of  his  subsequent  payments 
to  the  contractor  the  amount  of  such  work  and  labor  for  the  ben- 
efit  of  the  person  so  performing  the  same:"  Stat.  1880, 412,  sec.  1. 
The  subsequent  sections  of  the  act  provide  for  the  adjustment  of 
the  account  between  the  contractor  and  the  party  who  rendered 
it,  where  it  shall  be  disputed,  which  is  to  bQ  brought  about  by 
arbitration  if  the  parties  can  not  agree;  and  when  the  amount 
due  shall  have  been  determined,  if  tiie  contractor  shall  not  pay 
it  in  ten  days,  "  the  owner  shall  pay  the  same  out  of  the  fund 
as  above  provided;  and  which  amount  due  may  be  recovered 
from  the  said  owner  by  the  creditor  of  the  said  contractor  in  an 
action  for  money  had  and  received  to  the  use  of  said  creditor, 
and  to  the  extent  in  value  of  any  balance  due  by  ihe  owner  to 
his  contractor  under  the  contract  with  him  at  the  time  of  the 
notice  first  given  as  aforesaid,  or  subsequently  accruing  to  such 
contractor  under  the  same,  if  such  amount  shall  be  less  than 
the  sum  due  from  the  said  contractor  to  his  creditor:"  Id.,  sec. 
4.  If,  by  collusion  or  otherwise,  the  owner  of  the  building 
shall  pay  the  contractor  in  advance  of  the  times  of  payment 
mentioned  in  the  contract,  and  there  shall  not  be  enough  left  to 
pay  the  party  who  shall  have  served  the  account,  the  owner 
shall,  notwithstanding,  be  liable  to  the  party  as  though  such 
payments  in  advance  had  not  been  made:  Id.,  sec.  6.  This  is 
the  whole  of  the  act;  and  the  question  in  this  case  is,  whether 
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the  relation  between  the  defendant  of  one  part,  and  Mollaney 
and  Flinn  of  the  other,  is  that  of  owner  and  oontraotors  for 
building,  within  the  tme  oonatmotion  of  the  statute.  Assum- 
ing that  the  contract  for  the  sale  of  the  lot  was  entered  into  in 
good  faith,  and  without  any  Tiew  to  CTade  the  proYisions  of  the 
lien  law,  it  certainly  presents  a  different  case  from  the  one  which 
was  primazily  in  the  contemplation  of  the  legislature.  The  ob» 
jeot  of  the  law  was  to  enable  a  laborer,  jnedhanio,  or  subcon- 
tractor to  attach,  in  effect,  in  the  hands  of  the  person  for  whom 
the  building  was  erected,  any  debt  which  the  latter  might  owe 
to  the  iamiediate  contractor  on  his  contract  for  the  work*  As 
no  lien  attaches  to  the  real  estate,  the  title  to  the  lot  is  not  a 
matter  of  any  importance;  and  the  question  would  be  the  same, 
so  far  as  J  can  peroeiTe,  if  one  should  agree  to  lend  money  to  the 
owner  of  a  lot  to  enable  him  to  build  a  house  thereon,  with  an 
agreement  to  secure  the  loan  by  mortgage  when  the  building 
should  be  completed.  It  would  not  be  seriously  contended  in 
such  a  case  that  a  mechanic  or  laborer  employed  by  the  borrower 
could  proceed,  under  the  act,  to  reach  the  money  agreed  to  be 
loaned.  The  remedy  which  the  statute  giyes  is  against  money 
due  to  the  principal  contractor  for  the  work  which  he  agreed  to 
do,  but  which  the  subcontractor  or  mechanic  has  actuiJly  per- 
formed for  him.  It  does  not  extend  to  money  payable  to  the 
contractor  on  any  other  account.  It  is  quite  reasonable  that 
the  pariy  meritoriously  entitled  to  be  paid  for  the  work  should 
be  allowed  to  intervene  between  the  owner  for  whom  the  house 
was  built  and  the  person  who  had  contracted  to  build  it,  and  to 
divert  the  course  of  the  payments  which  would  have  passed  into 
the  hands  of  such  contractor  to  his  own.  It  is  a  form  of  equi« 
table  subrogation  regulated  by  statute,  but  it  is  limited  by  the 
act  to  the  plain  case  of  money  due  upon  a  contract  for  perform- 
ing the  work. 

The  case  is  equally  without  the  letter  of  the  statute.  It  is  the 
**  owner  of  the  building''  against  whom  the  remedy  is  given. 
In  this  case,  although  the  title  of  the  lot  remained  in  the  defend- 
ant, Mullaney  and  Flinn  were  erecting  the  building  for  them- 
sdves,  and  not  for  the  defendant.  They,  and  not  the  defendant, 
were  to  own  it  when  it  shoidd  be  completed.  The  money  which 
the  plaintiflh  seek  to  obtain  is  money  agreed  to  be  loaned,  and 
not  a  debt  agreed  to  be  paid.  It  is  only  the  latter  to  which  the 
statute  applies.  If  public  policy,  or  the  joint  interest  of  labor- 
ers and  mechanics,  requires  that  the  remedy  should  be  extended 
so  as  to  embrace  the  case  of  money  agreed  to  be  advanced  oth* 
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«rwi86  tium  bya  parfyoontraotiiig  to  have  a  bailding  eieoied  for 
liimaelf 9  it  is  for  the  legidatore  to  provide  for  saoh  caaes  bj  new 
enactments. 

I  am  aware  that  the  sapreme  oonrt  in  the  first  distriot  has 
arrived  at  a  different  oonoliision  in  a  simiLir  ease;  batwitheveiy 
disposition  to  oononr  in  opinion  with  so  respectaUe  a  tnbunal, 
I  find  myself  nnaUe  to  assent  to  the  judgment  in  that  ease: 
MbDemuM  v.  Pabner^  11  Barb.  9.  I  see  no  reason  to  doubt  but 
that  the  parties  to  the  oontraot  for  the  sale  of  the  lot  intended 
in  good  fidth  to  make  the  precise  bargain  contained  in  it.  It  is 
not  an  unreasonable,  nor,  I  believe^  an  nnnsaal,  arzangement  for 
the  owner  of  town  lots  to  connect  with  a  contrsot  to  sell  tiiem 
an  agreement  to  loan  money  to  the  purchaser  to  be  expended  in 
building  upon  them,  taking  a  lien  on  the  real  estate  to  seonrs 
both  the  purchase  price  and  the  money  loaned. 

There  is  no  ground  for  holding  the  defendant  liable  on  the 
•draft.  Oonsidezing  what  was  said  between  the  parties  as  an 
agreement  to  accept,  it  is  unavailable  for  two  reasons:  1.  It 
was  not  in  writing:  1  B.  S.  768,  sees.  6-8;  and  2.  The  plainir 
i£b  were  to  present  this  bill  to  the  defendant  on  the  same 
day  on  which  the  conversation  was  had;  and  it  was  only  on  that 
condition  that  the  defendant  agreed  to  accept.  It  does  not  ap- 
pear to  have  been  presented  at  all.  There  was  no  promise  to 
pay  for  this  work,  except  what  was  said  about  accepting  the  bilL 
The  ruling  in  the  court  below  was  theratore  correct,  and  the 
judgment  ought  to  be  affirmed. 

Edwabds,  J.  The  plaintiflh  in  this  action  claim  that  they  are 
entitled  to  recover  from  the  defendant  the  contract  price  of 
certain  materials  furnished  to  one  James  Mullaney,  and  used 
by  him  in  the  erection  of  a  certain  building  in  the  city  of  New 
York.  The  agreement  between  the  plaintiflh  and  MuUan^  was 
proved  upon  the  trial,  and  it  is  not  denied  that  the  materials 
were  furnished  pursuant  to  that  agreement.  The  only  question 
which  is  raised  upon  this  branch  of  the  case  is,  whether  the 
defendant  is  liable  to  the  plaintiflh  for  the  price  of  the  materials 
under  the  provisions  of  the  '*act  for  the  better  security  of 
mechanics  and  others  in  the  city  of  New  York,''  passed  April 
aO,  1880,  amended  April  18, 1882:  2  B.  S.,  8d  ed.,  648. 

The  statute  of  1880  applied  to  **  evezy  mechanic,  workman, 
or  other  person  doing  or  performing  any  work  towards  the 
erection,  construction,  or  finishing  of  any  building  in  the  cily 
of  New  York  erected  under  a  contract  in  writing  between  the 
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3wneT  and  builder  or  other  person/'  etc.  The  amendment  of 
1832  extended  the  provisions  of  the  act  to  ''  all  materials  for- 
jiished  and  used  in  the  performance  of  any  work/'  etc.  The 
object  of  the  statute  was  to  protect  the  person  furnishing  work 
4md  labor  or  materials,  by  giving  him  a  primary  claim  upon  all 
moneys  due  upon  the  contract  in  the  performance  of  which  the 
work  and  labor  or  materials  should  be  furnished.  The  claim 
of  such  person  was  considered  as  more  meritorious  than  that  of 
the  contractor,  and  was  preferred  to  it.  But  such  preference 
was  intended  to  be  given  only  in  cases  where  there  was  a  build- 
ing contract,  and  a  debt  due  to  the  contmctor  by  reason  of  the 
work  and  labor  or  materials  furnished  by  the  mechanic,  laborer, 
or  subcontractor,  or  otherwise.  This  is  clearly  the  intent  and 
meaning  of  the  statute.  The  question,  then,  arises  whether 
ihe  agreement  proved  in  this  case  contains  a  building  contract. 
It  certainly  does  not  in  its  terms,  and  I  think  that  it  does  not 
in  its  spirit 

The  principal  object  contemplated  by  the  parties  to  it  was 
ihe  sale  of  the  lot  described  in  it.  It  will  be  observed  that  no 
money  was  to  be  paid  by  the  parties  of  the  first  part  until  some 
time  after  a  deed  should  be  executed.  The  sale  was  to  be  en- 
tirely upon  credit;  and,  in  addition  to  this,  aloan  was  to  be  made 
to  the  parties  of  the  second  part  to  enable  them  to  make  such 
improvements  upon  the  property  as  would  render  the  purchase 
-an  advantageous  one  to  them.  The  money  to  be  advanced  was 
expressed  to  be  a  loan  to  be  made  to  the  parties  of  the  second  part 
to  aid  them  in  the  erection  of  the  building,  and  not  a  payment  as 
A  consideration  for  its  erection.  The  parties  of  the  second  part 
were  thus  to  receive  the  benefit  of  the  capital  of  the  party  of  the 
£rst  part,  and  there  was  probably  a  corresponding  advantage 
to  the  pariy  of  the  first  part  in  the  consideration  which  he  was 
to  retain,  and  which  was  to  be  secured  by  a  mortgage  upon  the 
^property  as  enhanced  in  value  by  the  improvements  to  be 
placed  upon  it  by  the  parties  of  the  second  part.  Under  these 
oircumstances,  I  think  that  the  relation  of  btiilder  and  con- 
tractor did  not  exist  between  the  parties.  It  is  true  that  the 
party  of  the  first  part  would  continue  to  be  owner  of  the 
premises  until  a  conveyance  of  them  should  be  given;  but 
the  parties  of  the  second  part  would  not  be  contractors  within 
the  meaning  of  the  statute.  The  case  of  McDermoU  v.  Palmer,  11 
Barb.  9,  was  referred  to  by  the  counsel  for  the  plaintiffs;  but 
it  will  be  observed  that  in  that  case  there  was  a  building  con- 
tract, and  it  was  upon  that  ground  that  the  court  based  their 
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dedsioii.  In  giTing  tiieir  opinion,  they  Bay  that  ''the  fnonflys 
were  to  be  adTanoed,  not  as  a  loan,  but,  as  is  expressly  stated 
in  the  agreement,  as  a  consideration  for  the  finishing  of  the 
houses  according  to  the  contract." 

The  plaintiffs  next  claim  that  they  are  entitled  to  xecoyer 
npon  the  orders  drawn  hj  Mullaney  upon  the  defendant.  It  is 
not  pretended  that  the  orders  were  accepted,  and  it  does  not 
appear  that  they  were  drawn  in  such  a  manner  as  to  operate  aa 
an  assignment  of  any  particular  fund  or  daim. 

The  judgment  should  be  afSrmed. 

The  whole  court  concurred. 
Judgment  affirmed. 

EsTATKs  AND  Intxbistb  Avibocsd  bt  Msohamob'  Ldehs:  Xfoa  T.  jr<^ 
Ch^ffkff,  45  Am.  Deo.  075,  and  extensive  note  to  eame  678;  MatUtmdcn  t. 
Deas,  48  Id.  84. 

What  Lien  of  Mschakio  Inolubis:  See  Bank  qf  OharUitfm  y.  OurUm, 
46  Am.  Deo.  325. 

As  TO  When  MxoBAiao's  has  will  Attach:  See  Bogen  ▼.  PkiOSptt  47 
Am.  Deo.  727. 

Ths  podtt  zk  thx  pbivoipal  CASS,  that  the  owner  of  a  lot  who  had  con- 
tracted to  sell  it  and  to  make  a  loan  to  the  porohaeer  to  boild  upon  it  wia 
not  the  owner  of  the  building  erected  by  the  purchaser,  within  the  lien  law 
of  1890,  although,  by  the  agreement  of  sale,  the  title  waa  not  to  be  trans- 
ferred to  the  vendee  until  the  completion  of  the  building,  was  referred  to  in 
BoUhi  y.  Cross,  45  N.  Y.  770;  Miller  ▼.  Clark,  2  B.  D.  Smith,  64a  The 
statements  conoeming  immateriality  of  title  to  land  upon  which  the  building 
stands,  and  the  objects  of  the  statute,  as  given  In  the  principal  case,  were 
quoted  with  approval  in  McMakon  v.  Tenth  Ward  School  Offieere  qf  New 
Tark,  12  Abb.  Pr.  131.  The  principal  case  was  cited  in  BasMlph  v.  Garvey, 
10  Id.  183,  to  the  point  that  the  object  of  the  act  of  1851,  as  well  as  that  of 
1830,  was  to  reach,  in  the  hands  of  the  owner  of  the  building,  any  balance 
which  he  might  owe  to  his  immediate  contractor  in  respect  thereof,  by  virtna 
of  a  contract  between  the  two  for  the  erection  thereof.  In  Brinekerkqfy, 
Board qfJSdueation, 37 How. Pr. 513;  S. C.,2Daly, 444;  6 Abb. Pr.,K. S.,43S; 
it  was  dted  to  the  point  that  the  one  for  whom  the  building  is  erected,  sad 
who  is  to  pay  for  it,  though  he  has  not  the  legal  title,  but  only  an  equitable 
interest  in  the  land,  is  the  owner.  To  the  same  eflkct  is  the  principal  case  cited 
in  Hallahan  v.  HtrbeH,  4  Daly,  212;  S.  0.,  2  Abb.  Pr.,  N.  a,  333.  In  cases 
like  the  principal  one,  it  is  said,  in  NeUss  v.  BelUnger,  6  Hun,  561,  that  '*tha 
rights  of  the  lienor  were  always  subordinate  to  the  interests  of  the  legsl 
owner,  for  the  lien  affected  only  the  equitable  title  of  the  vendee.  Tlie 
principal  case  was  distinguished  in  ffeukeU  v.  Badecut,  63  N.  T.'478.  For  a 
case  guaivor  pedtbus  with  the  principal  one,  see  StuifwesaiiU  v.  Brommimg, 
33  N.  Y.  Sup.  Ct  210,  and  where  the  latter  is  dted.  Other  citations  of  the 
principal  case:  BUey  v.  Waimm,  3  Hun,  570;  S.  C,  6  K.  Y.  dupw  Ct.  812; 
We^  V.  Beoieh,  14  Hun,  238;  Bmhridge  v.  iforty,  54  How.  Br.  447;  (Hh 
T.  Cusaek,  43  Barb.  549. 

Who  Has  Such  Ownebship  in  ob  Bslatiov  to  PaoiPHBTr  that  Ha  oax 
Bon>  It  bt  Mmbasio's  Lisn.— In  the  discuMion  of  this  subject  it  is  not  po^ 
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pO0ed  to  allnde  partioalady  to  the  estates  and  interssts  allboted  by  mebhaa* 
ios*  liens,  as  that  is  treated  at  some  length  in  the  note  to  Lyon  v.  MeQifjflfff^ 
45  Am.  Deo.  678;  and  the  dootrines  there  aononneed  ooooeming  the  interest 
in  the  property  requisite  to  create  the  statntoiy  relation  of  " owner**  should 
be  read  in  oonneotion  with  this  note,  as  they  are  intimately  oonneoted  with  it. 

"BuiLDiNO  CoNnucnn  "— Aobxemsnt  of  Saul— The  principal  case  illns- 
trates  **  a  matter  of  common  oconrrence,  especially  in  the  cities  of  New  Tork 
and  Brooklyn,  that  a  capitalist*  in  order  to  dispose  of  yacant  lots,  enters  into 
a  written  agreement  with  a  builder,  whereby  he  agrees  to  sell  them  to  him  at 
a  certain  price  within  a  specified  time,  and  in  the  mean  time  loans  him  money 
to  aid  ia  the  erection  of  buildings  thereon.  Such  agreements  are  generally 
termed  '  building  contracts; '  the  capitalirt  being  known  as  the  yendor,  and 
the  builder  the  yendee: "  Kneeland  on  Mechanics'  Uens,  sec.  17.  Subcon- 
tractors  and  others,  who  haye  performed  labor  or  furnished  materials  under 
a  contract  with  the  yendee,  must,  in  the  absence  of  an  express  stipulation 
to  the  contrary,  look  to  him  and  his  interest  in  the  property  alone  for  pay* 
ment.  They  can  not  chaz^  the  yendor  as  "  owner: "  Loomie  y.  Hogan^  9  N. 
T.  486;  HaOahan  y.  Herbert,  11  Abb.  Fr.,  N.  a,  326;  S.  C,  4  Daly,  200| 
Oap  y.  BrowHj  1  B.  D.  Smith,  725;  MUler  y.  Clark,  2  Id.  548;  eyen  though 
the  agreement  of  sale  ii  in  parol,  and  yoid  under  the  statute  of  frauds  i 
YTaOer y.  PoJne, Id. 662;  eosira;  Oroy y. Obr2e<o», 85 Me. 481.  Alienliled 
against  one  who  at  the  commencement  of  the  work  held  a  contract  to  pur- 
chase, which  was  afterwards  perfected  by  obtaining  the  legal  title,  coyers  all 
the  time  of  performance,  and  chaiges  the  fee  subsequently  scquired:  MeOram 
y.  CMffirey,  56  N.  Y.  610.  While  possession  under  a  contract  of  purchase  is 
sometjmes  held  to  be  sufficient  ownership  to  chazge  property  with  a  mechan- 
ic's lien,  BdnunU  y.  Smiik,  1  Duer,  675,  snd  other  New  Tork  cases  dted 
aboye;  Jfoiiwe  y.  We$t,  12  Iowa,  119;  StoekweU  y.  Oarpeaier,  27  Id.  119,  the 
rule  is  not  uniform.  For  conyerse  doctrine^  see  Johmon  y.  POx,  85  Me.  291; 
Gray  y.  Oarkton,  Id.  481;  ThaoBter  y.  WUUeuna,  14  Pick.  49.  If  the  agree- 
ment of  sale  or  buOdrng  contract,  howeyer,  contains  a  forfeiting  clause,  ex- 
tinguishing yendee's  entire  interest  in  the  premises  for  failure  to  perform  his 
pert  of  the  agreement,  the  yendee's  interest  is  insufficient  to  charge  the  estate 
as  owner,  In  the  erection  of  buildings  proyided  for  in  the  agreement  of  sale^ 
without  he,  or  some  one  for  him,  fully  oompletee  the  contract:  BtuuUiph  y. 
Cfarvey,  10  Abb.  Br.  179.  The  statute  regulating  mechanic's  liens  in  the 
counties  of  Kingn  and  Queens,  in  the  state  of  New  Tork,  gftye  a  lien  for 
labor  and  msitsrials  furnished  for  buildings,  by  yirtue  of  any  contract  with 
the  owner  or  any  person  permitted  by  the  owner  of  lands  to  build  thereon: 
Laws  of  1802,  o.  478,  p.  947;  but  eyen  under  this  proyision  a  lien  could  not 
be  acquired  for  work  done  or  materials  furnished  under  contract  with  the  yen- 
dee,  as  agsinst  one  holding  the  legal  title,  unless  the  bnUding  was  constructed 
by  permission  or  consent  of  the  yendor:  BcOin  y.  OrM$,  45  N.  T.  766;  Hack' 
eU  y.  Badecm,  68  Id.  476.  It  was  the  design  of  this  statute  to  chazge  the 
land  with  the  debts  contracted  In  Improyiog  it  with  the  owner's  consent^ 
although  the  oontract  was  made  with  the  yendee:  BcUin  y.  (Mm,  45  Id.  770L 
The  yendee^  howeyer,  might,  by  a  consummation  of  the  sale  before  the  filing 
of  the  Hen,  acquire  both  the  l^gal  and  equitable  title;  and  in  such  a  case,  the 
lien  might  be  filed,  under  such  statute,  against  the  yendee  as  owner;  he  unites 
in  himself  the  two  requisites  of  ownership,  that  is,  he  has  contracted  for  the 
work  to  be  done,  and  has  an  interest  capable  of  sale  under  execution  in  the 
lands  or  Improyements  sought  to  be  charged.  "And,"  says  Kneeland,  **  whsi^ 
the  contract  for  labor  or  materials  In  such  a  case  Is  made  by  the  yendor  In- 
▲m.  Dae  Tou  TiTT  -U 
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aitmd  of  tbe  T«iidee»  and  the  building  watnct  is  oootommated  by  a  tnuwfer 
o(  the  fee  to  the  vendee  before  the  filing  of  the  lien,  the  claimant  may  file  it 
against  the  vendee,  aa  hia  penuiasioB  will,  by  virtne  of  the  contract,  be  pre- 
aumed,  and  the  vendor  be  deemed  to  have  acted  aa  hia  agent.  Under  anch 
oircumatanoea,  the  conveyance  to  the  vendee  wonld,  in  legal  analogy,  relate 
oaok  to  the  time  when  the  agreement  of  aale  or  building  contract  waa  exe- 
cated:'*  Kneeknd  on  Meohanioa'  Liena,  aec.  19;  and  aee  SolUn  v.  Chrtm,  45  N. 
y.  766. 

HoRTOAOOB  AKD  MoB!TOAOEi.->In  the  oonaideration  of  eqnitable  owner- 
ahip»  it  may  be  aaid  that  one  having  an  equitable  intereat  in  landa  haa  an  ea- 
tate  generally  anffident  to  be  chargeable  with  a  lien:  MeAwUy  v.  Mildmm^  I 
Daly,  896;  BdmotU  v.  SmUk,  1  Dner,  676;  KdUr  v.  Denmead,  68  P^  Sk 
449;  Onnodl  v.  OUmor^  13  Gal.  54;  Harth  v.  M&rgan,  1  Kan.  293;  Btwcm 
▼.  Morrimm,  5  Ark.  217;  for  the  word  "  owner  "  includea  owner  in  equity  aa 
weU  aa  at  law:  BoUm  v.  Crou,  46  N.  T.  768;  Atkm$  v.  LiUk,  17  Minn.  353. 
Bo  it  haa  been  held  that  the  owner  of  the  equity  of  redemption  may,  during 
hia  poaaeaaion  of  the  mortgaged  premiiea,  be  deemed  the  "  owner  "  within  the 
atatntory  meaning:  JReid  v.  Bank  qf  Tenneaaee^  I  Sneed,  262;  OOejf  v.  H&m- 
iaudf  36  Miaa.  19.    A  conveyance  of  mortgaged  property  by  the  owner  and 
builder,  made  prior  to  filing  of  claimant'a  lien,  but  which  ia  ahown  by  the 
zecution  of  a  anbaequent  inatrument  to  be  intended  merely  aa  a  mortgaga^ 
will  not  prevent  the  lien  attaching  upon  the  equitable  intereat  of  the  vendor 
at  the  date  of  anch  filing:  McAuUy  v.  MUdrvm^  1  Daly,  396.    But  the  mort- 
gagor can  not  bind  the  eetate  under  a  lien  for  work  contracted  after  the  de- 
cree of  foredoaure  and  aale:  DaoU  v.  Ctmn.  Ifttf.  Hft  In$.  Co,,  84  HL  508. 
A  change  of  ownership  during  the  prQgreaa  of  the  building  doea  not  make  a 
new  commencement  of  the  building,  nor  affect  the  validity  of  the  incumbrance; 
nor  will  the  interruption  of  the  work  for  a  abort  period,  and  its  anbaequent 
resumption  without  a  change  of  ita  original  design  and  character,  oonatitnte 
a  new  commencement,  or  affect  the  attaching  of  the  lien  when  the  building 
waa  originally  commenced:  Qiyrdon  v.   Tmrey^  2  McCSart.  114^  and  caaea 
there  cited.  As  to  the  mortgagee'a  intereat,  however,  it  can  hardly  be  doubted 
that  the  atatute  never  intended  that  the  mortgagee  could  bind  it  by  a  me- 
ohanic'a  lien,  for  ordinarily  he  is  not  an  "  owner  "  within  ita  terma.    He  haa  a 
mere  naked  legal  title  without  poeaeaaion,  and  in  equity  haa  only  a  contingent 
right  to  and  not  m  the  property,  partaking  of  the  nature  of  a  chattel  intereat 
aa  aecurity  for  a  debt.    So  it  ia  with  one  temporarily  holding  the  l^gal  title 
by  deed,  aa  aecurity  for  the  payment  of  moneya  advanced  for  the  erection  of  a 
building  thereon,  for  the  benefit  of  the  eqnitable  owner;  he  can  not  be  held 
liable  aa  owner,  in  a  lien  proceeding  inatituted  by  a  aubcontractor:   Cox  v. 
Broderick^  4  K  D.  Smith,  721.    If,  however,  the  mortgagee  ia  in  poaaeaaion, 
a  different  rule  prevaila.     **  Hia  chattel  interest,*'  aaya  Kneeland  in  hia  work 
on  mechanica*  liena,  aection  21,  "  by  occnpancy,  ripena  into  a  conditional  fee. 
He  is  an  owner  of  the  mortgaged  premises,  subject,  nevertheleaa,  to  the  right 
of  the  mortgagor  to  redeem  by  payment  of  the  mortgage."   Under  auch  dr- 
onmatancea,  he  ia  an  "  owner,"  within  the  atatntory  meaning,  aa  to  all  coo- 
traota  executed  by  himself:  Ombony  v.  «/ones,  19  N.  Y.  234;  and  aa  to  those 
executed  by  the  mortgagor  aa  hia  agent:  Pride  v.  VHu^  3  Sneed,  125.    Bat 
the  mortgagee  in  poaaeaaion  can  not  bind  the  mortgagor  aa  owner  for  improve- 
menta  made  without  hia  conaent:  Qtiiln  v.  BHttosa,  1  Hoffin.  853.    On  the 
other  hand,  he  will  be  bound  if  the  mortgagee  acted  aa  hia  agent,  and  a  pre- 
•omptive  agency  will  be  oceaAed  where  the  work  done  or  materials  fnmiabad 
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wme  for  neoeawry  lepain:  EneeUuid  on  MoehanW  Ilois,  mo.  21;  Quill  t* 
SrUtain,  1  HolGEbi.  368. 

Joint  Tbvaitcs  axv  Tssastb  nr  CouMOir.^One  who  owns  either  a  jda* 
or  aeveral  interest  in  real  estate  is  an  "  owner"  so  far  as  his  separate  estate  is 
oonoemedy  and  he  may  bind  his  interest  by  a  medhanio's  lien:  Hittbum  ▼• 
O'Barr,  19  Ga.  601;  Van  Court  v.  BuahtuU,  21  SL  024;  Boaeh  y.  Chapin,  27 
Id.  194;  Johman  v.  Wan/itoek,  31  La.  Ann.  698.  One  tenant  in  oommon  wlio 
is  in  possession  can  bind  his  interest  by  a  mechanic's  lien:  KeUer  y.  DeU' 
mead^  68  Pa.  St.  449;  and  the  role  that  a  parol  partition  between  tenants  in 
oommon,  aocompanied  by  separate  possession,  binds  the  parties  and  all  those 
elaiming  under  them,  is  applicable  to  a  case  where  the  title  to  yacant  lots 
was  yested  in  one  of  two  persons  who  yerbally  agreed  npon  a  partition  with 
the  other,  who  thereupon  took  separate  possession  of  the  portion  allotted  to 
him,  and  erected  a  building  thereon.  The  latter  was  held  to  be  the  "  owner," 
and  his  interest  of  such  a  nature  that  he  oould  bind  it  by  a  mechanic's  lien« 
notwithstanding  the  fact  that  the  entire  legal  title  was  in  his  co-tenant:  Oi%$ 
y.  OuMck^  43  Barb.  646. 

DowBK. — ^It  is  said  that  an  inchoate  right  of  dower,  or  a  tenancy  by  cur- 
tesy initiate,  will  not  constitute  an  ownership  within  the  meaning  of  the  lien 
act;  but  the  widow  may  bind  her  estate  in  dower  which  has  been  assigned, 
and  doubtless  after  the  death  of  the  husband,  for  improyements  or  altera- 
tions ordered  by  her:  Ermul  y.  Kuliok,  3  Kan.  500.  As  the  wife  can  not 
bind  her  inchoate  right  of  dower  during  the  life  of  her  husband  by  a  me- 
chanic's lien,  it  follows  a  /ortiori  that  the  husband  can  not  bind  the  same  by 
such  lien  for  materials  furnished  under  a  contract  with  himself,  although  the 
improyements  increase  the  yalne  of  her  contingent  dower  interest.  The 
wife  is  entitled  to  her  dower  in  all  the  real  estate  of  which  her  husband  was 
seised  during  ooyerture,  unless  she  has  released  her  dower  in  the  form  pre- 
scribed by  law,  except  where  a  lien  is  created  for  the  purchase  money  at  the 
time  the  husband  became  seised:  Shaker  y.  Weed,  3  Gilm.  613;  Oove  y. 
(kUhert  23  SL  634;  Van  Vronker  y.  Etutman,  7  Met.  162.  The  lien  of  me- 
chanics can  not  oyerride  the  widow's  dower:  Oove  y.  Gather,  supra.  But 
while  the  wife's  dower  is  a  favorite  of  the  law,  it  must  be  recollected  that  a 
house  erected  on  lands  of  the  owner  is  real  estate,  and  difficulties  will  some- 
times arise  which  must  be  solyed  by  the  application  of  general  principles. 
Thus,  in  the  case  of  two  inconsistent  statutes,  the  one  giving  the  wife 
dower  in  all  her  husband's  real  estate,  and  the  other  giving  a  mechanic  a  lien 
in  the  same  property  to  the  extent  of  the  work  done  thereon,  the  mechan- 
ic's lien  rests  on  contract,  but  the  wife's  dower  results  from  the  marriage  re- 
lation, and  hers  is  the  elder  lien:  Buhop  v.  Boyie,  9  Ind.  169;  unless  the 
right  «of  dower  is  subordinate  to  a  mechanic's  lien  perfected  by  attaching 
itself  to  the  premises  prior  to  marriage:  Pifer  v.  Ward,  8  Blaokf.  252;  or  to 
the  purchase  of  the  property:  Natuireth  L.  d:  B.  Inst,  v.  Xotoe,  1 B.  Mon.  258. 

HusBAHD  MAT  BiND  EsxATB  BT  CuBTiST.  While  the  husband  can  not 
bind  the  wife's  interest  in  lands  by  a  mechanic's  lien,  yet  he  may,  under  his 
common-law  rights,  bind  his  own  interest  therein  during  the  wife's  life:  Mo- 
Carty  v.  Carter,  49  IlL  63;  and  his  right  by  the  curtesy  after  her  death: 
FUeh  y.  Baker^  23  Conn.  569;  and  when  the  common-law  joint  life  estate  has 
been  enlaiged  to  a  tenancy  by  the  curtesy  initiate,  the  husband  may  bind 
his  increased  interest  by  a  medianic's  lien:  Kirby  v.  Tead^  13  Met.  156. 

QuAHDiANB,  Tbustxis,  EzaouTOBS,  and  others  aoting  in  a  representatifa 
oapadty ,  can  only  charge  property  with  a  mechanio'ii  lien  when  the  l^gal  title 
is  yested  in  them.    A  tangible  personal  interest  in  property  benefited  faj  ia- 
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pToyementi  ■bonld  be  had  by  penaiw  Meking  to  charge  it  with  meh  lien. 
Were  it  not  for  the  atatote  whioh»  in  aome  atatea,  proTidea  for  a  aiiit  agaiaal 
the  exeenton  and  adminiatratora  of  the  eatate,  no  aoit  oonld  be  maintained 
againat  them  for  the  enforoement  of  a  meohanio'a  lien*  nnleaa  it  war.)  in  proof 
that  the  title  to  the  property  to  be  affisoted  thereby  had  paaaed  to  tliem. 
OryaUd  r.  FhmntOy,  2  B.  B.  Smith,  683;  and  a  guardian  can  not,  witfaoat 
theanthoffityof  ftoompetentoonrtibindthebmdaaf  hia  ward  by  »  meehanie'a 
lien  for  matariala  fomiaiied  by  lum  in  the  capacity  of  goardian:  Haaaard  ▼. 
Bowe,  11  Barb.  22;  ChpUyr.  (yHftO,  67  Id.  299;  nor  will  geneial  antbori^ 
of  the  atatnte^  '*to  keep  up  and  anatain  the  honaea,  groonda,  and  other  ap- 
pnrtenanoea  to  the  landa  of  hia  ward,  by  and  with  the  iaaoea  and  profita 
thereof,  or  with  any  other  moneya  of  hia  ward  in  lua  handa,*'  joatify  »  goard- 
ian in  reboliding  an  entire  atruotore  deatroyed  by  fire,  and  binding  himaelf 
or  hia  ward  by  a  meohanio'a  lien  for  work  performed  thereon:  OopLeg  ▼.  (yNeU, 
mtpta;  nor  can  he  ao  bind  the  property  for  eztenaive  improvementa  made 
without  apedfio  anthority  therefor  in  the  instmment  creating  the  troat:  Her* 
hmi  T.  HerbeHt  67  How.  Pr.  883;  citing  Peny  on  Tmata,  aec.  626;  TViylory. 
BaldwiH^  10  Barb.  682;  AtuHn  ▼.  ifimrDe,  47  N.  T.  860;  and  aee  Ntw  y. 
NichoUf  12  Hnn,  431;  nor  can  a  goardian  bind  the  eatate  of  hia  warda  by  a 
meohanio'a  lien  for  materiala  fomiahed  in  the  erection  of  a  boilding  opon  their 
lot,  which  a  oompetent  coort  aothoriied  to  be  "  erected  oot  of  the  fonda  of 
hia  warda,  of  aoch  dimenaiona  and  qoality  aa  may  aoit  their  inteteat,"  but 
which  waa  in  reality  boilt  opon  credit,  and  in  aoch  a  way  aa  to  InTolye  the 
deatrootlon  of  that  intereat:  Payne  y.  StcmSf  7  Smed.  &  M.  867.  It  aeema 
tliat  a  meohanio'a  lien  can  be  enforced  againat  the  deoedent'a  adminiatiator, 
where  the  owner  of  real  property  opon  which  aoch  lien  waa  chdmed  aold  the 
property,  took  a  mortgage  back,  and  afterwarda  died;  and  it  ia  not  neoeaaaiy 
in  aoch  a  caae  to  make  hia  heira  partiea,  becaoae  the  mortgage  debt  and  ae- 
eority,  being  peraonal  property,  paaa  to  the  handa  of  the  perMoal  reproaonta- 
tivea:  Skkid$  y.  iTeyt,  24  Iowa,  298.  It  moat  be  obaeryed,  however,  that  if 
the  owner  iiaa  not  charged  hii  land  with  a  mechanic'a  lien  prior  to  hia  deatht 
it  can  not  be  ao  boond  thereafter:  Jfeifen  y.  Besmett,  7  Baly,  471;  Browm  y. 
JZWi0,  9  Id.  240;  «ed  coiUra:  MaryaU  w.  ROey,  2  Abb.  K.  C.  119.  Bat  if  the 
property  ia  boond  by  the  lien  doring  the  life  of  the  owner,  the  eatate  paaaaa 
by  deyiae  or  deaoent,  aobjeot  to  all  the  xighta  of  the  original  partiea,  and  may 
be  enforced  againat  them  the  aame  aa  againat  aobaeqoent  granteea:  Orfttal  y. 
iTsiMieKy,  2  B.  D.  Smith,  688.  Unleaa  aome  apeoial  power  ii  oonfened  by 
atatote  or  the  ooorta,  the  troatee  of  an  expreaa  troat  can  not  bind  the  troak 
eatate  by  a  meohanio'a  lien,  and  one  oontraoting  with  liim  moat,  to  proteot 
himaelf,  aacertain  the  extent  of  aoch  aath<xity,  becanae  if  he  reUea  opon  an 
inyalid  contraot,  eyen  eqoity  can  not  reUeye  him,  however  meritorioDa  hia 
claim  may  be:  Otiy  y.  Du  Uprey,  16  OaL  196;  aee  cfiefo,  however,  in  iiUler 
y.  HoUingtworth,  88  Iowa,  224;  Oopl^  y.  O'^eil.  67  Barb.  299.  Bot  the 
goardian,  ezecotor,  or  troatee  of  an  expreaa  troat  having  title  to  premiaea 
may,  for  neoeaaaiy  repaan,  or  for  aoch  erectiona,  alterationa,  or  improvementa 
aa  come  within  their  power  to  conatroot  on  credit,  bind  the  eatate  by  a  me- 
ohanio'a Uen:  Andenon  y.  DiUaye,  47  N.  Y.  678;  Oryatal  y.  FlamieUy^n^ffa,' 
aee  Nojfei  v.  Biaheman,  6  N.  T.  667;  and  an  administrator  may  by  aoch  lien 
bind  a  lioaae  for  mechanical  labor  or  materiala  fomiahed  in  ita  erection,  ana 
which  ia  boilt  opon  the  landa  of  hia  inteatate;  Imt  lie  can  not,  by  aooh  a 
boilding  oontniot^  bind  the  real  eatate  of  decedent;  Wmtkenby  t.  Bmdakk 
48MliB.189. 
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MiNOBS  AND  OiHSBS  UHDER  PsBBONAL  DiSABiLiiT  CAB  not  bind  property 
by  a  mechanic's  lien.  An  infant  ia  not  bound  by  his  oontract  except  in  cer^ 
tain  cases,  and  those  arising  under  the  mechanic's  lien  law  do  not  come 
within  the  exceptions.  A  party  perfonning  work  or  famishing  materials 
for  the  improvement  of  property  must  know  with  whom  he  contracts,  and  if 
it  is  made  with  one  not  having  reached  his  majorityv  it  is  not  obligatory  upon 
the  minor,  and  the  lien  of  the  oontraetor  fsils,  for  a  mechanic's  lien  is  founded 
upon  the  existenoe  of  a  valid  contract  with  the  owner:  MeCcuiy  v.  Carter,  49 
nL  53;  Frtce  v.  JtSMungs,  62  Ind.  111.  So  it  is  with  the  contract  of  9k  feme 
covert  under  the  common  law:  JaJmeon  v.  Parker^  3  Dntoh.  241.  But  while 
%  guardian  without  oompeteot  authority  can  not  by  a  mechanic's  lien  bind 
the  property  of  his  infant  ward  by  erecting  a  house  thereon:  Copley  v.  O'Neil, 
67  Barb.  299;  or  the  husband  so  bind  the  propei'ty  of  his  wife  shielded 
by  her  common-law  privileges,  for  a  building  ereoted  for  her:  Miller  v.  Hoi-, 
imgeieorth^  33  Iowa,  224;  the  builder  is  not  prevented  from  seooring  his 
remedy  in  equity.  If  the  estate  has  been  benefited  by  such  improvements* 
It  would  seem  to  be  an  equitable  chaige  upon  the  land  of  which  a  ooort  <^ 
ehanoery  will  take  oogniauioe:  MiUer  v.  HoQinffewnih,  eupra.  The  questioii 
may  sometimes  arise  whether  an  adult,  by  a  ratification  of  his  oontraot  made 
during  in^mdy ,  can  bind  hia  property  by  a  meehanic'a  lien  upon  the  prnmisna 
The  court  in  McCarly  v.  CcurUr,  49  IlL  56,  on  this  point  said:  <*Batifioatioii 
by  an  adult  of  a  oontraot  made  by  him  when  a  minor  is  a  question  of  inten- 
tion. It  can  be  Inferred  only  from  his  free  and  voluntary  acts  or  words. 
But  it  would  be  unroasonable  to  compel  a  minor  to  choose  between  the  utter 
abandonment  of  his  property  and  the  creation  of  a  lien  upon  it  under  a  con- 
tract made  during  his  minority,  and  to  say  if  he  retains  the  property  he 
ratifies  the  lien.  If  we  were  to  hold  that  the  mere  receipt  of  rents  amounted 
to  a  ratification,  we  should  be  taking  from  the  minor  the  protection  which 
the  law  designa  to  give  him,  for  the  builder  might  aafely  assume  the  minor 
would  continue  in  the  poasession  of  his  own  property,  and  thus,  by  ratifica- 
tion, create  a  lien  which  the  statute  had  not  given  when  the  contract  waa 
made.  The  builder  might  thus  make  what  contract  he  could  with  the  minor, 
under  the  aaaurance  that,  though  the  contract  waa  not  binding  and  the 
statute  gave  him  no  lien,  one  would  nevertheleaa  be  worked  out  for  him  by  a 
necesaary  ratification." 

HuBBAMD  AND  Wi7B. — ^It  ia  a  frequent  aouroe  of  inquiry  and  of  litigation 
in  connection  with  this  subject  as  to  what  extent  the  wife  may  bind  her 
separate  eatate,  or  subject  it  to  a  mechanic's  lien  under  a  oontraot  whioh  haa 
been  made  wholly  with  the  husband.  The  lien  is  a  creature  of  the  statute. 
And  under  the  fiction  of  the  common  law,  that  a  married  woman's  legal 
existenoe  is  merged  in  that  of  her  huaband,  ahe  ia  presumed  to  be  incapi^la 
of  binding  herself  by  any  executory  contract.  Aa  ahe  can  then  make  no  con- 
tract for  herself,  there  can  be  no  lien.  But  the  personal  disabilities  of  married 
women  have,  under  the  more  enlightened  legislation  of  recent  times,  been 
removed,  and  the  wife's  right  to  make  contracts  in  all  things  pertaining  to 
the  management,  sale,  purchase,  obntrol,  and  disposition  of  her  separate  estete 
is  now  generally  recognized  and  sustained  as  fully  as  if  she  were  a  feme  sole. 
The  husband,  as  such,  can  not  bind  the  property  of  the  wife:  Chrn/eU  v.  Berry, 
3  Ma  App.  197.  To  bind  it  he  must  have  some  authority  from  her,  or  he  must 
show  su(^  conduct  on  her  part  as  will  fairly  supply  the  presumption  of  suoh 
authority:  Id.  A  contract,  therefore,  made  with  him  solely  will  not  bind  hetf 
property:  KwM  v.  Carpenter^  40  Tenn.  548;  Hnghe$  v.  Peien,  I  Ooldw.  67| 
iOUer  V.  i/oJfta^nporO,  83  Iowa,  224;  OVbnm  V.  iHsftrr    *  !^  aim.  668|  BOi^ 
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where  lands  are  conyeyed  to  husband  and  wife,  will  a  oontraot  made  with 
him  alone  bind  her  interest:  Johnaon  v.  Parhar^  3  Dutch.  239,  cited  and  ap- 
proved in  WaMum  y.  Bums^  34  N.  J.  L.  21.  In  short,  the  hnsband  can  not 
bind  the  wife's  separate  real  property,  by  any  contract  he  makes  himself  only, 
and  to  which  she  has  not  in  any  manner  given  her  assent:  Eulinger  /.  Htbdmtr^ 
22  Wis.  632;  Webster  v.  Jlildreth,  33  Vt.  457;  Coming  v.  Fowler,  24  Iowa,  684; 
MUier  V.  HolUngnoorth,  33  Id.  224.  But  nnder  the  recent  legislation  above 
mentioned,  married  women  may  now,  in  many  of  the  states,  bind  their  separate 
property  by  a  mechanic's  lien  for  work  ordered  by  them,  or  by  any  other 
person  as  their  agent,  and  by  their  hnsbands  as  wdl  as  a  stranger:  Kidd  v. 
WUaon,  23  Id.  464;  Burdick  v.  Moon,  24  Id.  418;  Lex  v.  ffolmes,  4  Phila.  10; 
JIauptman  v.  Catlin,  20  N.  Y.  247.  If  the  hnsband  be  the  direct  agent  of 
the  wife,  duly  appointed  and  authorized  by  her  to  contract,  then  she  can  bind 
her  separate  property  by  a  mechanic's  lien  nnder  his  oontraot  with  a  mftchanio 
to  perform  labor  and  supply  materials  upon  her  land,  for  her  use  and  benefit, 
and  with  her  knowledge  and  consent.  See  cases  last  dted,  and  Tapior  v. 
CfiUdorft  74  HL  354.  And  the  husband's  agency  may  be  implied  from  the 
wife's  conduct.  Thus  a  mechanic's  lien  was  enforced  in  such  a  case,  when  it 
was  shown  that  she  had  personal  knowledge  that  the  work  was  going  oo, 
and  gave  some  personal  directions  respecting  the  manner  of  doing  it:  OoUm$ 
V.  Megraw,  47  Mo.  496;  Ibrrester  v.  Pretton,  2  Pittsb.  298;  Sekwartz  v. 
Saunders,  46  HI.  18;  Htuted  v.  Maihes,  77  N.  T.  388,  distinguishing  Jone$  v. 
Walker,  63  Id.  612;  YaU  v.  Dederer,  68  Id.  329;  Aintiey  v.  Mead,  3  Lsns.  116; 
Leiam  v.  Sehwartt,  6  Mo.  App.  413.  But  there  must  be  some  fonndatian  for 
the  agency,  as  it  will  not  be  presumed  without  any  evidence:  Jones  v.  Walker, 
63  N.  Y.  612;  CfUman  v.  Disbrow,  45  Conn.  663. 

In  Cameron  v.  MeCuUough,  11  B.  I.  173,  the  wife's  consent  in  writing  to 
improvements  upon  her  estate  was  declared  to  be  necessary  to  bind  it  by  a 
mechanic's  lien;  and  in  QameU  v.  Berry,  3  Mo.  App.  197,  it  wis  held  that 
the  mere  knowledge  and  approbation  of  the  owner  do  not  amount  to  either 
appointment  or  ratification,  and  that  an  authorization  or  ratification  of  a 
contract  to  build  a  house  on  the  wife's  lot  will  not  be  presumed  from  the 
fact  that  the  house  was  to  be  a  residence  for  the  wife  and  children,  with  the 
husband.  Where  the  wife  is  the  owner,  the  mere  fact  that  she  knew  of  the 
improvement,  and  snbsequently  signed  a  note  with  her  husband  for  the  work, 
is  not  proof  of  a  contract  on  her  part;  and  in  such  a  case,  the  question  to  be 
tried  in  an  action  to  cliarge  her  property  with  a  lien  is  not  wlMther  the  con- 
tract was  made  with  the  wife's  knowledge,  but  whether  it  was  made  with 
her  consent  and  in  her  behalf:  Hughes  v.  Andfn,  7  Id.  400.  A  mechanic's 
lien  to  bind  the  estate  of  a  married  woman  must  show  on  its  face  every 
requisite  to  make  it  a  valid  claim  against  her,  and  one  of  these  is  to  ahow 
that  the  work  is  necessary  for  the  improvement  of  her  separate  estate:  Kukms 
V.  Twmey,  87  Pa.  St.  497;  Loomss  v.  Fry,  91  Id.  396;  Shmng  v.  TempleUm, 
66  Ind.  686.  Under  a  married  woman's  contract  for  improvements,  it  is  not 
necessary  to  the  validity  of  a  mechanic's  lien  upon  her  property  that  she 
should  intend  to  create  a  charge  thereon,  bdt  the  law  itself  gi^es  such  lien 
when  the  work  has  been  done  or  the  materials  furnished  under  a  contract 
with  her,  express  or  implied:  Vail  v.  Meyer,  71  Id«  159,  dirtinguishing 
KatUrowUa  v.  Prather,  31  Id.  92.  But  for  a  contrary  doctrine,  that  in  the 
absence  of  a  contract  or  fraud  on  her  part  a  married  woman  is  not  liable  to 
pay  for  the  erection  of  a  house  built  on  her  land,  under  a  contract  with  her 
husband  in  his  own  name,  and  not  as  her  agent,  although  the  erection  pro* 
grossed  with  her  knowledge,  consent,  and  approbation,  see  Fkumery  y.  J2oAr> 
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■Kfe^er,  46  Conn.  658;  8.  C»  83  Am.  Bep.  36;  and  IhiB,  although  after 
oompletiQn,  she  redded  in  the  honse  with  her  husband,  and  ohumed  It  as  a 
homestead:  Ltmer  r.  Bandcw,  43  Wis.  656;  S.  C,  28  Am.  Bep.  671.  See 
also,  to  the  wme  effect,  Oorrnng  v.  Fowter,  24  Iowa,  684;  Hughe»  ▼.  Peten^  1 
€k>ldw.  67f  that  the  wife's  estate  can  not  be  made  liable  by  implication  t 
FeUer  t.  FFtfwm,  12  B.  Mon.  90,  where  Marshall,  C.  J.,  said:  "To  say 
that  the  wife  may  be  regarded  as  the  employer,  wheneyer  it  shall  appear 
or  may  be  inferred  that  althovgh  the  work  done  or  materials  farnidied  for  a 
building  on  her  land  may  have  been  directed  by  the  husband  and  done  or 
iuTiudhed  for  him,  the  wife  knew  of  and  assented  to,  or  did  not  dissent  from, 
his  acts  in  the  premises,  would  in  effect  be  placing  the  interest  of  the  wife 
under  the  control  and  at  the  mercy  of  the  husband.  This  would  be  to  extend 
the  operation  of  the  statute  further  than  is  authorised  by  its  terms,  or  by  its 
object  and  interest."  It  has  been  held  that  the  performance  of  woi^  on  the 
wife's  estate  is  of  itself  sufficient  to  establish  the  agency  where  it  was  done 
with  her  knowledge,  and  actually  benefited  her  separate  property;  and  that 
where  the  labor  performed  and  materials  were  for  the  benefit  of  her  separate 
estate,  it  establishes  a  daim  resting  in  contract,  which  a  court  of  equi^  will 
enforce:  DjfeU  y.  North  American  Coal  Co.,  20  Wend.  670.  And  it  is  said 
that  the  proceeding  to  enforce  a  lien  is  of  an  equitable  character,  and  em* 
braces  such  a  claim:  HcMptman  v.  CatUn^  3  E.  D.  Smith,  666,  affirmed  In 
court  of  appeals,  20  N.  T.  247;  sed  contra:  WAaUr  v.  H%ULttlh,.9Z  Vt  457. 
But  again,  it  is  said  in  another  state  that  the  husband's  agency  will  not  be 
presumed  from  the  marital  relations  alone,  nor  from  the  fact  of  the  materials 
being  used  on  the  wife's  property:  MiUer  y.  HoUingmoorth,  33  Iowa,  224;  nor 
will  the  mere  acceptance  of  rent  by  the  wife  ratify  the  agency  where  the 
husband  erected  the  building  on  the  wife's  estate  without  her  knowledge  at 
the  time:  MeOarty  y.  Carter ^  49  DL  63.  It  is  thus  evident  that  the  amount 
of  proof  necessary  to  establidi  an  agency  between  the  husband  and  wife  is  a 
subjsct  not  well  settled  by  judicial  decision,  but  the  better  rule  seems  to  be 
the  one  firet  stated.  Where  the  statute  gives  the  wife  full  and  free  powers 
and  privileges  to  make  contracts,  it  is  a.  question  for  the  juxy  to  determine, 
from  the  evidence  adduced  on  the  trial,  whether  or  not  the  husband,  in  con* 
tracting  for  work  to  be  done  upon  her  property,  acted  as  her  agent:  Eneeland 
on  Mechanics'  liens,  sec.  33.  But  even  in  states  where  the  wife  may,  by 
contract,  Intimately  bind  her  property  by  a  mechanic's  lien,  she  can  not,  by 
collusion  with  her  husband,  act  to  the  injury  of  his  creditors,  and  encourage 
him  to  invest  his  property  in  improving  hers,  for  in  such  a  case  a  court  of 
equity  may  either  decree  a  sale,  appropriate  the  proceeds  between  the  creditor 
and  the  wife,  or  lease  it  and  apportion  the  rent  until  the  debt  be  paid:  Barto^ 
Appeal^  65  Pa.  St.  386.  If,  however,  both  husband  and  wife  spent  money 
in  the  improvement  of  her  separate  property  while  the  husband  was  in  debt, 
and  there  was  no  fraud  or  collusion  on  her  part,  although  she  knew  that  he 
voluntarily  expended  his  own  moneys  thereon,  the  judgment  creditors  of  the 
hnjband  can  not  enforce  the  lien  of  their  several  judgments  against  her 
property  to  the  extent  of  the  amount  invested  by  him  therein:  Wtbeter  v. 
HUdrHh,  eupra;  Coming  v.  Fotder,  24  Iowa,  684.  Neither  can  an  improvi- 
dent  husband,  or  one  who  is  a  spendthrift,  bind  his  wife's  estate  by  a 
mechanic's  lien  for  improvements  upon  her  separate  property,  unless  she 
authorizes  thom  and  consents  thereto;  much  less  where  they  are  made  against 
her  consent:  Bartoi*  Appeal^  mipra, 

AoxKTB.— The  statutory  right  of  lien  for  labor  performed  or  materials  fur* 
atshed  arises  from  a  contract,  express  or  implied,  with  the  owner  or  his 
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ftgeDt  "  There  can  be  no  doubt  tli»t  a  oontraoti  nidi  m  oretttos  a 
io's  or  materialmaa's  lien,  may  be  made  by  the  agent  of  the  owner  of  tiie 
premlMs  to  be  improved  or  repaired.  To  do  so,  however,  he  mnat  haw  an* 
thority  for  the  pnrpoee.  A  general  agmoy  to  take  care  of  the  pru|iet^,  or 
on  agency  for  other  pnrpoeee,  will  not  be  sufficient.  And  in  thia  thete  ia  no 
hardahip,  aa  the  title  being  on  record,  the  mechanic  ia  ohaigeable  with  no- 
tice that  the  agent  is  not  the  owner;  and  having  that  notice,  while  dealing 
with  a  person  not  having  the  title,  or  being  clothed  with  the  evidences  of  titles 
he  shoiild  ascerta^  the  source  and  extent  of  the  anthority  before  oontnMstiqg; 
and  failing  to  do  so»  he  shoold  bear  the  consequences  of  his  n^liganoe:  **  Baay 
ter  V.  HukJUngB^  49  DL  119.  So  the  mere  fact  of  possession  will  not  prove 
anthority;  and  while  a  party  in  possession  as  a  tenant,  an  intruder,  or  others 
wise,  of  property  of  another  may,  by  a  contract  for  building,  bind  his  own 
interest,  he  can  not  bind  that  of  the  owner  in  the  premises  unless  the  anthor- 
ity to  do  so  has  been  conferred:  CkumU  v.  Steventon,  8  Gilm.  261;  SUiglemam 
V.  MeBride,  17  Bl.  dOO;  BaaBlar  v.  HiOekkigSf  mtpra.  U  such  were  the  law. 
It  is  said  in  the  case  last  cited  a  tenant  or  mere  occupant  could  do  great 
wrong  to  the  owner.  But  in  Tllinois,  it  ia  said  that  in  a  proceeding  to  en- 
force a  mechanic's  lien  against  one  in  poesesaion  of  land,  and  for  vrhom  tfaa 
work  was  done  or  materials  furnished,  the  land  may  be  sold,  and  his  inter- 
est, whatever  it  may  be,  will  vest  in  the  purchaser.  The  holder  of  tiie  le- 
gal title  ought  not  to  stand  by  snd  see  a  contract  made  for  work  upon  it,  and 
then  attempt  to  set  up  his  title  to  defeat  a  mechanic's  lien,  when  he  gives  no 
notice  to  the  mechanic  of  the  state  of  the  title;  for  in  such  a  case  equity  will 
estop  the  owner  from  setting  up  his  legal  tiUe  against  the  lien:  Domaidton 
V.  llolmet,  28  SL  86;  Eiffgin§  v.  Ferguton,  14  Id.  209;  see  Wendell  t.  Jtau- 
9daert  1  Johns.  Gh.  344;  8tam  v.  Barher,  6  Id.  166.  The  contractor  vrith 
the  owner  for  the  erection  of  a  building  is  so  &r  the  agent  of  the  owner  that 
he  can  bind  the  property  1^  all  contracts  for  materials  and  labor  necessaiy 
to  complete  the  building:  Morrimm  v.  Hemeock^  40  Mo.  661;  but  a  qseclii 
agent,  employed  for  a  particular  object  only,  and  not  connected  with  the 
subject  of  building,  can  not  bind  a  building  by  a  mechanic's  lien  for  mate- 
rials famished  in  ita  construction.  In  inatructiona  to  the  Jury,  a  distinctioB 
nrnat  be  made  between  mattera  within  the  acope  of  an  agent* a  anthority  and 
thoee  entirely  outnde  of  it:  MeDamM  t.  J>odget  10  Wia.  106.  A  lien  waa 
faatened  upon  a  building  under  the  following  droumatanoea:  The  owner  of  a 
houae  in  the  courae  of  erection  contracted  to  aell  it  to  B.,  and  to  have  it  com- 
pleted like  one  adjoining.  B.  deposited  a  aum  of  money  aa  a  forfeit  for  non- 
compliance with  hia  contract.  Pending  the  oontraoti  K  purchased  of  A.  a 
range,  furnace,  and  other  articles,  which  were  delivered  upon  the  premiMs 
with  the  knowledge  of  the  owner,  the  furnace  and  range  being  bricked  up  ia 
the  cellar.  Subaequentiy  B.  abandoned  the  contract,  and  refnaed  to  take  the 
houae.  The  owner  retained  the  forfeit  money,  and  ako  the  houae  and  6z- 
turea  in  queation.  On  proceedinga  by  A.  to  enforce  a  mechanic'a  lien,  it  waa 
held  that  B.  waa  the  agent  of  the  owner  of  the  property.  The  owner  of  the 
houae  to  be  conatructed  and  foiiahed  by  him  permitted  B.,  after  the  contract 
with  him,  and  during  ita  pendency,  to  intervene  and  aauat  in  the  oonatmc- 
tion  of  the  building,  and  to  thia  extent  at  leaat  accepted  hia  agency,  and  rec- 
ognised hia  acta  by  inteipoaing  no  objection  thereto.  The  owner'a  adoption 
of  B.'a  acta,  permitting  the  fixturea  to  be  attached  without  notice  of  objec- 
tion, makea  the  houae  anawerable  for  the  aame,  and  oreatea  the  lien  on  the 
pwpei'ly  for  ita  payment:  Weber  v.  WetUherb^t  84  Md.  666. 
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AXD  Lbmoe.— The  owner  is  the  par^  to  whom  the  property 
lehngittt  the  time  the  ■oft  b  oommenoed  for  the  enloroement  of  a  medhan- 
le'a  lien;  hut  aa  owner  to  not  neoeenzily  a  proprietor  in  fee  einiple;  he  ie  the 
peraon  who  is  entitled  tocnd  reoelTas  the  use  and  benefit  of  the  realty.  ▲ 
leasee  or  tenant  for  life  or  years  has  a  fall  dominion  and  nse  of  the  land 
for  the  time  being.  Usually,  therefore,  statutes  granting  this  lien  make  pro. 
▼ision  for  its  enforoement  against  the  intereet  of  the  party  with  wliom  the 
oontractismade:  ^0^ ▼. Zonler,  1  Ck>ldw.04O{  CMoieamy.  T^lonipeoiH 2 Ohio 
Bt,  114;  Buikrv.  Biven,  4  R.  L  38;  Earmtm  y.  AUem^  11  Ga.  46;  LM^akm 
▼.  MUUroMt  7  Ind.  126;  Maniatidcm  t.  i>eai,  14  Ala.  83;  BoHier  v.  Beifnold$, 
33  CaL  487;  JMro  t.  YTOMm,  4  Ohio  St.  101;  Ombanif  y.  Jones,  19  K.  Y.  284. 
But  while  the  lessee  may  by  a  meohanic^  lien  bind  his  intereet  to  the  extent 
of  hisnnexpiredteim,  heeangonoforther;  in  other  words,  he  can  not  so  bind 
the  reversion:  Hamum  ▼.  Aliens  Mpro.  A  meohanic's  lien  for  the  porohaae 
money  of  the  maohinery  of  a  miU,  upon  the  machinery  and  leasehold  interest 
of  the  porohasers  in  the  mill  property,  which  was  occupied  by  them  under  a 
▼erfaal  leese  for  the  term  of  fire  years,  has  been  held  to  be  valid  as  against 
eubeequent  incambtanoers:  Ncrdyht  v.  JTatskye  WaoUn  MUli  Co.,  63  Iowa, 
1)21.  The  lessee  can  not  bind  the  interest  of  his  lessor  by  a  meohanio's  lien 
npon  property  without  the  leeaor  has  by  aome  act  made  hia  estate  liaUe. 
The  legislature  may  well  assume  that  a  tenant  for  a  short  term  would  not 
be  likely  to  make  improvements  for  the  benefit  of  the  reversion  at  his  own 
expense,  and  there  would  seem  to  bono  neoeesity  for  a  statutory  provision  to 
meet  such  a  oontingenoy.  The  rule  is  the  same  idiere  the  improvements  ars 
made  by  the  undertenant  of  the  leaaee;  FraneU  v.  So^Ub^  101  Mass.  436. 
But  the  lessor,  by  permission  or  contract,  may  bind  his  own  estate  for  work 
done  by  the  leesee.  For  faots  of  such  a  case,  see  BwrhU  v.  Harper,  79  N.  Y. 
273,  distinguishing  KnappY.  Brown,  46  Id.  207;  Mtddoon  v.  PiU,  64  Id.  209; 
OonkUmr,  Bauer,  02  Id.  020.  After  the  leesee  has  once  bound  his  interest  by 
*  mechanic's  lien  for  improvements  thereto^  the  voluntary  snxrender  of  his 
lease  to  his  landlord  before  the  expiration  of  its  term  will  not  afieot  the  lien 
which  attached  while  he  was  owner.  In  such  a  case,  if  the  owner  of  the  fee 
should  n^i^eet  to  discharge  the  Uen,  he  would,  upon  the  consummation  of  a 
sale  under  the  decree  establishing  it,  be  compelled  to  accept  another  tenant; 
and  a  decree  establishing  the  lien  against  the  lessee's  intereet  alone  may 
properly  order  that,  in  default  of  the  payment  of  the  amount  of  the  lien  by 
the  lessee,  or  the  owner  to  whom  he  has  sunendered,  the  interest  of  all  the 
parties  ttierein  be  sold.  Such  a  decree  would  be  conatrued  as  applying  to 
the  interests  of  the  parties  in  the  leasehold  eetate^  including  the  improve- 
ments for  which  the  lien  is  established:  JMeckuetn  v.  HoUitUif,  82  UL  371; 
Koenig  V.  MueOer,  39  Mo.  106;  see  GaeUaY.  Trainer,  3  CaL  268;  Kidder  v. 
Aholia,  30  UL  478,  atating  the  better  practice  in  directing  aalea;  CSbeney  v. 
Arnnett,  68  Id.  208. 

A  mechanic'ii  lien  attaohea  to  the  land  and  to  the  building  to  the  extent  of 
the  intereet  of  the  owner  of  the  building  in  them  reapectively;  and  if  the 
land  ia  owned  1^  one  peraon  and  the  building  by  another,  it  ia  the  interest 
only  of  the  latter  which  can  be  subjected  to  the  lien:  Ombony  v.  Jones,  19 
N.  Y.  284.  There  being  no  restriction  in  the  lease,  the  tenant  may  remove 
Improvements  which  can  be  detached  and  taken  away  without  injury  to  the 
reversion:  Id.;  and  it  seems  that  such  improvements  may  sometimee  be  the 
subjects  of  a  mechanic's  lien:  Koenig  y.  MueUer,  supra;  explained  in  OoUms 
V.  Moil,  46  Mo.  lOa  In  the  case  last  cited  it  waa  held  that  the  leaaehold 
estate  does  not  extend  to  boUers  or  engineo  erected  by  the  lessee  on  leassd 
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pramlMi;  but  in  Dobtehnuiz  ▼.  IloiUdaif,  mf^pra^  it  wm  decided  that  ft  ne- 
obeiiio*s  lien  attaches  to  the  leasehold  estate  for  work  on  mafthinery,  soeb  as 
an  engine  and  other  necenary  apparatus,  which  the  lessee,  onder  his  leasee 
has  a  right  to  remore.  The  mere  right  of  oooopancy  in  t^e  land,  with  a 
ri^t  to  remoye  a  building,  will  both  pass  by  a  sale  nnder  a  mechanic^  lien^ 
bat  if  the  owner  of  the  bailding,  as  between  himself  an»l  others  hftving  rights 
in  the  land,  has  no  power  to  remove  it,  a  purchaser  nnler  the  lien  will  so- 
quire  no  right  to  remove  it:  Jumnp  ▼.  ^tone,  13  Wik  466.  The  purchaser 
acquires  no  greater  right  than  the  Isssee  himself;  and  when  soch  pwpeiiy 
can,  by  the  contract  of  lease,  be  removed  by  the  lessee  only  upon  the  per- 
formance of  certain  conditions,  the  removal  before  such  performance  by  a. 
purchaser  will  be  enjoined:  Onootd  v.  AcelAofa,  13  Iowa,  606.  So  the 
lienor,  under  suchciroumstanoes,  will  be  entitled  to  an  injunction  to  reslnin 
a  judgment  creditor  of  the  laasee,  whoee  judgment  is  younger  than  the  lien, 
from  removing  the  building  fr(»n  a  lot  when  the  security  is  insoffieieni 
without  such  building:  Barber  v.  ReynM$^  83  OaL  497.  The  leasee  in  pos* 
session  simply  under  an  agreement  to  lease  may  bind  his  interest  by  a. 
mechanic's  lien  for  improvements  made  before  terms  of  the  agreement  are 
reduced  to  writing.  In  fact,  it  matters  not  whether  it  ii  ever  rednoed  to 
writing;  in  that  event  the  Hen  will  attach,  because  the  contract  will  be- 
regarded  as  obligatory  from  its  date:  MonUmdon  v.  Deeu,  14  Ala.  46;  S.  Ct 
48  Am.  Dec.  84.  But  if  the  person  who  afterwards  seound  a  lease  waa  at 
the  time  when  the  materials  were  furnished  to  him  a  mere  ooonpier  of  the 
property,  without  any  arrangement  for  a  future  lease,  this  rule  is  ini^pliflablos 
J)atne'$  Appeal,  62  Pa.  St.  417. 

PowKB  or  TxvAUT  TO  "BxsD  Feb. — ^The  lessee  is  not  the  owner  of  tfae- 
really  to  the  extent  that  any  contract  made  by  him  will  Und  the  realty 
against  the  owner  of  the  title;  and  statutes  generally  impose  the  lien  '*upon- 
the  building  or  structure  "  erected  for  the  tensnt,  to  the  extent  of  his  interest 
therein.  But  it  is  only  by  consent  of  the  owner  that  any  servioe  to  the  ten- 
ant can  be  enforced  as  a  lien  agsinst  the  owner  of  the  realty:  jPhmeit  v, 
Bailee,  101  Mass.  436;  ffeumum  v.  AUen,  11  Ga.  46.  The  owner  of  th» 
realty  is  not  bound  from  the  mere  &ot  that  the  erections  are  for  the  per> 
manent  improvement  of  the  property:  Knapp  v.  Brown,  46  K.  T.  207;  or 
that  the  work  was  done  under  the  supervision  of  the  owners  of  the  fee:  MmU 
<iooii  V.  Pitt,  64  N.  T.  269;  YTttterMn  v.  i?tij<,  67  Ind.  172;  or  that  the  lessor 
advanced  money  towards  the  construction  of  the  buildings:  8fupfK§nmt  v. 
Browning,  33  N.  T.  Sup.  Ot.  203;  or,  under  a  statute  seonring  a  lien  againat 
the  person  causing  the  work  to  be  done,  that  the  owner  gave  an  extension  of 
the  lease  and  advanced  a  sum  of  money  on  condition  that  the  tenant  would 
make  certain  improvements  and  erections  on  the  demised  property,  the  ten- 
ant having  contracted  with  the  mechanics  for  the  performance  of  the  work: 
Johnmm  v.  Dewey,  36  CaL  623;  or  a  covenant  in  the  lease  requiring  th» 
tenant  to  make  the  alterations  and  repairs  for  which  the  lien  is  aon^t: 
Franeie  v.  Baiiflee,  tupra;  at  that  the  owner  paid  some  of  the  bills  oontraoted 
by  the  lessee  for  the  improvements,  and  gave  him  a  certain  sum  towards  th» 
eompletion  of  the  work:  Tnuteee  v.  Yotmg,  2  Duv.  682.  No  lien  can  be  cre- 
ated upon  the  interest  of  any  person  as  owner  of  the  land,  except  such  per^ 
son  has  either  himself  or  by  his  agent  entered  into  a  contract  lor  doing  th» 
work,  either  express  or  implied:  BurhU  v.  Harper^  79  N.  Y.  277;  De  Sonde 
V.  Okmted,  47  How.  Fr.  176;  Kntqtp  v.  Brown,  46  N.  T.  211;  iMdoM  v. 
Pitt,  64  Id.  272;  Lynam  y.  King,  9  lad.  S;  Ba^  y.  Skwx,  21  Jd.  46;  WU' 
hermm  v.  Bad,  67  Id.  178.    In  conclusion,  it  may  be  said  that  wiisra  thsM  la 
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ro  evidence  at  the  trii J  o  show  that  the  defendant  had  an  interest  in  the 
f  oaaehold  premises  npoo  jrhioh  a  lien  was  claimed  and  judgment  demanded, 
-tntil  after  the  eootffaols  with  the  claimants  were  made,  the  defendant  can 
oot  be  made  liable:  Db  Rcnde  v.  OlmsUad^  wpra.  And,  contrary  to  the 
general  mle,  it  Ia  !Mld  in  Pennsylvania  that  the  lessor  may  bind  his  land  by 
f\  mechanic's  lien  lor  materials  famished  at  the  instance  of  the  lessee,  hold- 
ng  under  an  loproyoment  Issae:  Bairdaiff  v.  TTatntort^iU,  86  Pa.  St.  191. 

Gkahtbb  oj  OniTRAOTiNO  OwviCB. — ^Where  the  statute  provides  that  the- 
tbumant  sha^Ji  upon  filing  notice,  have  a  lien  to  the  extent  of  the  right,  title, 
•9^  interept  vf  the  owner  at  that  time  existing  in  the  property,  a  sale  of  it 
in  good  faith  bsfore  the  notice  of  lien  is  filed  prevents  the  acquisition  of  any 
hen:  Sinclair  v.  J^Uch,  8  E.  D.  Smith,  677;  Cox  v.  Broderiek,  4  Id.  721;  Noye§- 
r.  Burton,  29  Barb.  681;  Jihmtt  v.  Seed,  49 Id.  367;  DeRonde  v.  Olmsted,  47 
How.  ft.  175;  and  even  though  the  purchaser  had  notice  of  the  amount  of 
the  claim,  and  the  oonveyanoe  was  made  subject  to  its  payment,  his  interest 
<an  not  be  bound,  unless  the  notice  of  lien  was  filed  prior  to  the  grant:  Sm^ 
e^mr  v.  FUeh^  supra.  Where  work  is  done  and  materials  famished  toward 
fibe  improvement  of  property,  and  it  is  afterwards  sold  during  the  continu- 
ance of  the  work,  and  after  the  conveyance  a  mechanic's  lien  is  filed  against 
'ihe  purohaser,  he  is  not  bound  for  such  materials  and  labor  as  were  furnished 
and  performed  before  he  acquired  title:  Tileyv.  Thousand  Island  Hotel  Co,,  9- 
Hun,  424,  following  Spencer  v.  BameU,  35  N.  T.  94;  Meyers  v.  Bennett,  7 
Daly,  471.  The  owner  of  a  building  can  not  defeat  the  lien  or  relieve  himself 
Irom  contingent  liability,  by  a  subsequent  conveyance  of  the  property  to  a. 
*^rd  party;  but  when  one  purchases  property  to  which  a  valid  lien  has  at- 
t^vched,  it  is  to  be  presumed  that  the  prioe  was  fixed  with  reference  to  the- 
UMumbranoe,'  or  that  he  secured  himself  from  loss  by  appropriate  covenants  s 
Bkntvelt  v.  Woodworth,  31  N.  T.  285. 

The  oonveyanoe  of  premises  made  in  fraud  of  a  mechanic's  lien  will  not 
have  the  efiiact  of  banring  or  precluding  the  foreclosure  of  such  lien,  although 
the  notice  of  lien  is  filed  subsequent  to  such  conveyance,  but  within  the  stat- 
utory limit:  Meelum  v.  WUUams,  36  How.  Pr.  73;  Quhnbff  v.  Sloan,  2  K  D. 
Smith,  594;  Shafer  v.  Bally,  50  K.  Y.  61.  If  the  court  in  which  the  lien  la 
attempted  to  be  enforced  has  no  equity  jurisdiction,  or  the  lienor  does  not 
elect  in  the  lien  proceeding  to  try  the  validity  and  good  faith  of  the  transfer, 
he  may  obtain  a  judgment  against  the  contracting  owner,  and  sell  all  his- 
right,  title,  and  interest  in  the  property  when  the  lien  was  filed,  and  then  in 
an  action  of  ejectment  contest  the  legality  of  the  grantee's  title:  Quimby  v. 
Sloan,  supra;  Ernst  v.  Beed,  49  Barb.  367;  Bandolph  v.  Oarvey,  10  Abb.  Pr. 
179;  Meehan  v.  WiUiams,  supra.  Fraud  may  be  shown  at  the  trial  for  the 
purpose  of  defeating  the  transfer,  although  the  fraudulent  grantee  in  de- 
scribed in  the  notioe  of  claim  as  the  owner:  Amidon  v.  Benjamin,  126  Mass. 
270;  and  whenever  the  title  of  the  purchaser  is  to  be  tested,  a  lis  pendens 
should  be  filed,  as  an  innocent  purohaser  from  a  penon  obtaining  his  title 
and  having  his  deed  recorded  previous  to  the  filing  of  a  notioe  of  ben  is  not 
bound  to  take  notioe  of  any  lien  filed  after  his  grantor's  deed  was  recorded: 
Noyes  v.  Burton,  29  Barb.  631.  An  assignment  for  the  benefit  of  creditors 
vests  the  legal  title  in  the  assignee,  who  stands  in  the  same  position  as  a  pur- 
chaser for  value  in  respect  to  subsequent  liens  against  the  assignor;  and  if 
the  lien  is  not  perfected  by  filing,  prior  to  such  an  assignment,  the  interest  of 
the  assignee  is  not  bound:  QuMby  v.  Sloasi,  supra;  Noyes  v.  Burton,  29 Barb. 
631.  And  if  the  assignment  was  executed  before  the  lien  was  filed,  the  sub> 
sequent  recording  of  the  assignment  will  not  aflbot  the  case:  Id.;  Oates  t» 
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IlaUy^  1  Daly,  33S.  But  the  assif;ninent  of  the  contractor  does  not  prevent 
the  filing  of  a  lien  by  a  euboontraotor:  Mwrry  ▼.  Hutekeaont  8  Abbb  K.  0. 423; 
MomdemlUr.  Beed^  13  Abb.  Pr.  173;  ffendentm  r.  Stturgis,  1  Daly,  336;  Chie$ 
V.  Haieif,  Id.  338;  SmUh  ▼.  Baiijf.  8  Id.  128. 

We  apprehend  that  it  may  be  poaaible,  by  etatatee  oontaining  apt  wotda 
for  that  purpose,  to  charge  the  interest  of  the  owner  of  the  fee  with  a  lisn 
lor  boildings  erected  by  others,  but  with  his  assent,  express  or  implied,  and 
that  SQoh  statutes  may  make  it  necessary  for  him  to  do  some  affinnatiTe  act 
to  rebut  the  prssumption  of  his  assent.  Section  1 192  of  the  code  of  dvil  pro> 
oeduze  of  CSalifomia  is  at  follows:  **  Every  building  or  other  improvement 
mentioned  in  section  1 183  of  this  code,  constructed  upon  any  lands  with  the 
knowledge  of  the  owner,  or  the  person  having  or  claiming  any  interest  there- 
in, shall  be  held  to  have  been  constructed  at  the  instance  <rf  such  owno*  or 
person  having  or  claiming  any  intersst  therein,  and  the  interest  owned  or 
claimed  shall  be  subject  to  any  lien  filed  in  accordance  with  the  provis- 
ions of  this  chapter,  unless  such  owner  or  person  having  or  claiming  an  inter- 
est therein  shall,  within  three  days  after  he  shall  have  obtained  knowledge 
of  the  construction,  alteration,  or  rspair,  or  the  intended  construction,  alteiw 
atioUy  or  repair,  give  notice  that  he  will  not  be  responsiblo  for  the  same,  by 
posting  a  notice  in  writing  to  the  effect  in  some  conspicuous  place  upon  said 
land,  or  upon  the  building  or  other  improvement  situated  thereon."  In  oon- 
•tming  this  section,  it  has  been  held  not  to  apply  to  mortgages  existing  against 
the  property,  prior  to  the  inception  of  the  lien,  nor  to  require  mortgagees  to 
give  any  notice  in  order  to  retain  the  priority  of  their  mortgagsa:  Pnaltm  v. 
8<mama  Lodge,  39  OaL  117;  WUUam$  v.  8a$Ua  Okura  MMng  Co.,  4  West 
Coast  Bep.  618.  Where,  however,  to  secure  a  loan,  a  trust  deed  was  given  on 
an  uncompleted  building,  it  was  held  to  be  subordinate  to  a  Uen  for  work  done 
and  materials  furnished  in  completing  the  building,  the  persons  interested  in 
the  loan  having  knowledge  of  the  intention  to  proceed  witii  the  building, 
and  giving  no  notice  to  reserve  their  interest  from  the  operatian  of  the  lien: 
Acjttay  V.  iSMdbuy,  41  OsL  583.  The  validity  of  the  statute  has  been  as- 
sumed in  subsequent  oases,  both  in  Oslifomift  and  Nevada,  where  liana  havs 
been  adjudged  to  chaige  the  interest  of  the  owner  of  the  fee,  where  lie  had 
notice  of  the  work  done  on  his  property,  in  the  oonstruotioiior  repair  of  build- 
Ings  thereon:  Moort  v.  Jaehon,  49  Gal.  109;  Pidp$  t.  M.  C  G.  M.  Ob. 
Id.  336;  CfoM  v.  IFSse,  2  West  Coast  Bep.  406. 


Ohiffin  v.  Mayob  E3XI.  OF  Hfmr  York. 

(9  New  Tobx  (6  Saumr),  MS.] 
MimiOIFAL  CORFOBATION    18  HOT  LlABLB  IN  DAMAGES  tO  a  perSOU  lujursd 

in  consequence  of  driving  against  rublush  in  a  cily  street,  where  the 
rubbish  was  left  there  by  private  persons,  without  license  or  authority 
from  the  oily,  and  tiiere  is  no  proof  that  the  oily  officers  had  notice  to 
remove  it. 

Appeal  from  a  judgment  of  the  New  York  saperior  oonrt, 
dismiasixig  complaint.  The  opinion  soffioiently  states  the 
tacts. 
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Mm  Ibwler,  jun.,  for  the  appellant. 
B»  J.  DUUm,  for  the  respondente. 

By  Oonrt,  DKno,  J.  In  the  case  of  Huison  t.  Mayor  etc.  of 
New  Yorhy  9  N.  Y.  168,  we  decided,  at  the  last  term,  that  the 
corporation  of  the  diy  of  New  York  were  liable  for  injuries  sua- 
tained  hj  a  passenger  in  consequence  of  a  street  being  out  of 
repair.  Tn  that  case,  an  excayation  had  been  made  in  the  Fonrth 
avenue  by  the  Harlem  Bailroad  Company,  by  constructing  the 
track  of  their  road  upon  it,  pursuant  to  an  act  of  the  legislature, 
and  with  the  assent  of  the  common  council.  In  doing  this,  a 
deep  excavation  had  been  made  in  the  traveled  part  of  the 
street,  leaving  only  a  narrow  space  for  passage,  which  had  be- 
come very  dangerous  in  consequence  of  the  wearing  away  of  the 
earth  by  the  rains.  It  was  suffered  to  remain  in  this  state  l^ 
by  the  city  authorities;  and  the  plaintiff,  who  was  driving  past 
it  in  a  carriage,  was  overturned  and  injured.  We  held  the  city 
corporation  liable,  for  the  reason  that  we  conceived  it  to  be  ito 
duty,  under  section  175  of  the  act  of  1818,  2  Bev.  Laws,  407,  to 
have  amended  and  put  in  repair  the  portion  of  the  street  in 
question.  The  proviston  expressly  authorizes  the  corporation 
to  order  and  direct  the  altering  and  amending  of  the  streets, 
and  to  collect  the  expense  by  an  equitable  assessment.  The 
same  principle  had  been  held  in  effect  l^  the  former  supreme 
court,  in  Mayor  etc,  of  New  York  v.  Ihtrte,  8  Hill  (N.  Y.),  612. 

The  present  case  is  not  within  the  statute  or  the  principle  of 
these  decisions.  Ghambers  street  is  not  tshown  to  have  been  out 
of  repair.  It  is  one  of  the  old  paved  streets  of  the  city,  and, 
for  aught  that  appeared,  the  pavement  was  unbroken  and  in 
perfect  order.  The  difficulty  was,  that  certain  persons,  in  viola« 
tion  of  the  city  ordinances,  had  placed  encroachments  upon  this 
street,  rendering  its  use  inconvenient  and  to  a  certain  extent 
dangerous.  It  did  not  appear  that  either  the  common  council 
or  any  of  its  officers  had  notice  of  the  existence  of  the  nuisance, 
nor  was  it  shown  to  what  extent  or  under  what  restrictions  in* 
flividuals  engaged  in  building  may  make  use  of  portions  of  the 
street  for  a  temporary  deposit  of  the  materials  and  rubbish. 
That  subject  is  provided  for  in  the  city  ordinances.  It  is  im- 
probable that  any  ordinance  would  have  justified  these  piles  of 
rubbish  to  have  remained  in  the  street  for  the  length  of  time 
mentioned,  if  indeed  it  was  not  the  duty  of  the  parties  con- 
cerned to  have  removed  them  individually.  By  section  196  of 
the  act  just  referred  to,  it  is  made  i>enal  for  any  person  to  put  or 
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leave  any  nnnecessaxy  obstmctions  in  any  of  the  roads  of  fhe 
city;  and  although  this  proTision  does  not  embrace  the  streetB, 
strictly  so  called,  there  is  no  doubt  but  that  the  authority  which 
the  coiporation  possesses,  to  make  all  needful  by-laws  and  ordi- 
nances for  the  good  government  of  the  city,  confers  upon  it 
ample  power  to  adopt  suitable  regulations  upon  this  subject, 
nor  but  that  the  power  has  been  exercised  by  the  enacting  of  a 
series  of  rules  deemed  adequate  to  the  exigencies  of  the  case. 
The  functions  of  a  common  council,  as  applied  to  this  subject, 
are  those  of  a  local  legislature,  within  certain  limits,  and  are 
not  of  a  character  to  render  the  city  responsible  for  the  manner 
in  which  the  authority  is  exercised,  or  in  which  the  ordinances 
are  executed,  any  more  than  the  state  would  be  liable  for  the 
want  of  adequate  administrative  laws,  or  for  any  imperfections 
in  the  manner  of  carxying  them  out.  The  wrong  complained  of 
in  this  case  arose  either  from  the  want  of  suitable  municipal  reg- 
ulations or  from  some  negligence  in  the  city  officers  in  ascer- 
taining the  existence  ol  the  obstruction  or  seasonably  applying 
the  proper  remedy.  A  doctrine  which  should  hold  tJie  city  pe- 
cuniarily liable  in  such  a  case  would  oblige  its  treasury  to  make 
good  to  every  citizen  any  loss  which  he  might  sustain  for  the 
want  of  adequate  laws  upon  every  subject  of  municipal  jurisdic- 
tion, and  on  account  of  every  failure  in  the  perfect  and  infallible 
execution  of  those  laws.  There  is  no  authority  for  such  a  doc- 
trine, and  we  are  satisfied  that  it  does  not  exist.  A  similar 
question  came  before  the  superior  court  in  Levy  v.  Mayor  eto.,  1 
Sandf .  465,  where  it  was  attempted  to  make  the  city  liable  for 
an  injury  committed  by  swine  running  at  large  in  one  of  the 
streets,  on  the  assumption  that  the  coiporation  are  bound  to 
provide  for  such  a  perfect  execution  of  its  ordinance  upon  that 
subject  that  no  injury  should  ever  occur.  I  entirely  concur  in 
the  opinion  of  the  court  in  that  case,  which  was  delivered  by  the 
late  Justice  Sandf oxd,  and  was  adverse  to  the  plaintiff.  "It  is 
the  duty  of  the  government,"  said  the  learned  judge,  '^  to  pro- 
tect and  preserve  the  rights  of  the  citizens  of  this  state,  both  in 
person  and  property,  and  it  should  provide  and  enforce  whole- 
some laws  for  that  object.  But  injuries  to  both  person  and 
property  will  occur,  which  no  legislation  can  prevent,  and 
which  no  system  of  laws  can  adequately  redress.  The  goveru- 
ment  does  not  guarantee  its  citizens  against  all  the  casualties 
incident  to  humanity  and  to  civil  society;  and  we  believe  it 
has  never  been  called  upon  to  make  good  by  way  of  damages  its 
inability  to  protect  against  such  misfortunes." 
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The  foregoing  coneidezBtioiiB  are  suffident  to  dispose  of  this 
•case,  without  considering  the  further  question  whether  there 
was  not  sufficient  evidence  of  negligence  on  the  part  of  the 
plaintiff  in  attempting  what  it  was  impossible  for  him  safely  to 
<[o,  to  pass  a  place  not  wide  enough  for  two  Tehides  when  one 
was  already  passing  through  it. 

The  judgment  of  the  superior  court  ought  to  be  affinned. 

AxxBV,  J.  There  are  two  insuperable  objections  to  the  right 
-of  the  plaintiff  to  reooyer  in  this  action:  1.  The  immediate  and 
•direct  cause  of  the  injury  to  the  plaintiff  was  his  own  impru- 
dent and  negligent  driving  upon  the  pile  of  rubbish  by  which 
his  carriage  was  oyertumed.  If  the  street  was  so  obstructed 
from  any  cause  that  two  Tehides  could  not  pass  each  other  at 
that  pointy  he  should,  in  the  exercise  of  that  care  and  caution 
which  is  required  of  eveiy  one,  have  waited  until  the  way  was 
dear.  In  attempting  to  pass  another  carriage  at  that  place,  in 
daylight,  with  the  nature  and  extent  of  the  encroachments 
upon  the  street  fully  visible,  by  driving  over  the  obstruction, 
he  did  so  at  his  peril.  The  defendants  tshould  not  be  hdd 
responsible  for  his  want  of  judgment  or  recklessness.  In  ac- 
tions of  this  kind,  a  party  seeking  redress  for  injuries  should 
be  hdd  to  the  exercise  of  ordinary  care  and  skill,  even  if  not 
required  to  be  entirdy  without  fault.  2.  The  defendants  are 
not  chargeable  for  any  injury  resulting  from  an  obstruction  of  a 
public  street  not  caused  by  their  own  act  or  the  acts  of  their 
authorized  agents,  espedally  when  notice  of  the  obstruction  is 
not  brought  home  to  the  dty  authorities.  A  duty  is  devolved 
upon  the  common  council  of  New  York  in  their  legislative 
capadty  to  prevent  by  adequate  laws  all  improper  encroach- 
ments upon  the  highways,  and  to  provide  for  ibe  removal  of  all 
obstructions,  as  also  to  prevent  other  nuisances  which  might 
injurioudy  affect  the  health,  property,  or  rights  of  the  dtizen. 
This  obligation  is  an  imperfect  obligation,  and  for  its  non-per- 
formance an  action  vrill  not  lie  at  the  suit  of  an  individual  who 
may  sustain  injury  by  the  omission.  A  munidpal  corporation, 
IP  the  exercise  of  its  functions  and  the  performance  of  the 
d  ities  imposed  upon  it  by  law,  is  responsible  for  the  perform- 
ance of  those  duties  in  a  proper  manner  and  vrith  due  skill  and 
care;  and  if,  l^  the  improper,  unskillful,  or  negligent  manner 
in  which  it  performs  an  act  lawful  in  itself,  an  injury  ensues  to 
an  individual,  an  action  vrill  lie  against  the  corporation  for  such 
injury.  A  corporation  is  hdd  to  the  exercise  of  that  degree  of 
•eldll  and  care  in  the  performance  of  any  act  within  the  ligiti- 
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mate  eeope  of  its  duties  which  would  be  exacted  from  an  indi- 
Tidnal;  and  in  the  nee  and  ooeapation  of  its  propertj  it  ia 
boond  faj  the  same  maxim,  Sic  tUere  two  ui  dtienum  mm  ladat^ 
And  iB  liable  for  any  improper  use  bj  which  indiTidnaLs  an  in« 
fared:  Browerr.  City  of  New  York,  3  Barb.  254.  Hence  in  Mayor 
tte.  of  New  York  t.  /Ictk,  3  Hill  (N.  Y.),  612,  the  corporation, 
bttfing  conetmeted  sewers,  were  held  Jiable  for  an  injozy  sos- 
tained  hj  an  indiridnal,  occasioned  by  the  improper  and  insniBr 
dent  manner  of  their  construction  and  their  want  of  repair. 
The  duty  of  keeping  in  repair  resulted  from  their  construction, 
and  was  absolute.  No  other  person  was  authorized  to  interfere, 
and  the  omission  to  repair  was  the  neglect  of  a  positive  duly. 
But  I  do  not  understand  that  an  action  could  have  been  sus- 
tained for  not  constructing  the  sewers  originally.  So  the  omis- 
sion of  some  positive  duty  imposed  upon  a  corporation  in 
respect  to  their  own  properly,  and  which  is  solely  the  duty  of 
the  coiporation,  may  authoriae  an  action  at  the  suit  of  an  indi- 
vidual who  has  Bostoined  some  injury  peculiar  to  himself;  and 
so  in  Hetdy  t.  Mayor  and  Bwrgeme$  ofLytM^  6  Bing.  91;  S.  C, 
1  Bing.  N.  C.  222,  the  defendants  were  made  liable  for  the  non- 
repair of  a  seawall  according  to  the  terms  of  a  grant.  But  in 
the  case  before  us,  the  placing  and  continuing  the  obstruction 
in  the  street  was  the  act  of  a  third  person,  a  stranger  to  the  de- 
fendants, and  for  whose  acts  they  were  not  chargeable.  The 
primary  duly  of  remoring  the  encroachment  was  upon  him  who 
placed  it  these,  and  not  upon  the  defendants.  The  duty  of  the 
defendants  in  the  premises  was  rather  executiTe,  to  compel  an 
observance  of  the  ordinances  of  the  dly  by  the  ?Fxong-doer 
than  themselves-  to  remove  the  obstruction.  If  the  encroach- 
ment upon  the  street  was  unlawful,  it  was  a  nuisance,  and  the 
remedy  palpable  and  ea^y:  1.  Any  dtisen  might  lawfully  abate  it 
by  his  own  act:  Bac.  Abr..  tit.  Nuisance,  0;  Wtibmare  v.  Ihicy, 
U  Wend.  260  [28  Am.  Dec.  625];  2.  The  individual  who  czeated 
and  continued  the  nuisance  was  liable  to  indictment;  8.  An  ac- 
tion would  lie  against  the  wrong-doer  at  the  suit  of  any  indi- 
vidual who  should  sustain  any  damage  pfwwiliar  to  himself  and 
which  was  not  common  to  the  public:  Pierve  v.  AiK,  7  Oow. 

eo9. 

There  is  no  precedent  for  the  action,  and  no  prindple  i^on 
which  it  can  be  sustained.  The  judgment  of  the  superior  court 
should  be  afflxmed. 

AU  the  judges  oonooned  in  the  opinion  oi  Dmo,  J. 
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SsLDEN,  J.,  said  that  if  the  corpoiation  had  had  notice  of  the 
obstruction,  he  would  have  held  them  liable* 

Judgment  affirmed. 

LlABlLITT  OF  MUHIOIPAL  COBPO&ATIONS  TOB  DsWECnVE  StBXRB!  McWtf 

▼.  InhabUaniB  f^LdoUUr^  6  Am.  Deo.  63;  UnotU,  ▼.  J?o«(oii  A  L.  R.  R.  Ccrp.^ 
84  Id.  33y  and  note  on  negligenoe  of  person,  by  which  a  pnblio  street  is  left 
in  an  nnnfe  and  dangerous  condition,  40;  Ron  t.  OUy  qfJladtKn^  48  Id.  861 ; 
J/earef  v.  CommiBBkmen  qf  Wilmington,  49  Id.  412,  and  note  421;  note  to  C% 
42/*  Lawett  v.  SpamUUng,  50  Id.  776;  Toum  Council  qf  Akron  ▼•  McComb^  61  Id. 
453;  CUyqfTaUahauee  ▼.  Fortune,  52  Id.  858,  and  note  364;  WaOhig  t.  Mayw 
tic.  qf  Shrevtpori,  Id.  608;  Ragmond  ▼.  City  qf  Lowdl,  53  Id.  57,  and  note 
67,  concerning  non-repair  of  streets  and  highways,  and  obstraotions  therein; 
Trog  Y.  OkeMn  R.  R.  Co.,  55  Id.  177;  notes  to  Oitg  qfB^aio  r.  ffoOoway, 
57  Id.  558;  Butrnmy.  Magarde.  qfNew  York,  59  Id.  528,  and  notes  thereto 
529. 

DscLAiUTioH  Which  Chabgis  MvmoiPAurT  wiih  Notccb  thitmgh  its 
cf&cers  shoald  show  when,  how,  and  to  what  officers  the  notice  was  given: 
Frather  ▼.  08^  qfLexingUm,  56  Am.  Deo.  585. 

NonoB  TO  CoMPTBOXXXB  OF  CiTT  OF  Kbw  Yobx  of  *  demand  against 
the  city  is  notioe  to  the  corporation:  Fidd  ▼.  Magor  etc*  qfNew  Torh,  57 
Am.  Dec.  435. 

Thb  DOOXBimi  OF  THB  PBDi dPAL  0A8B,  that  it  is  no  part  of  the  daty  of 
mnnidpal  corporations  to  the  public  to  remove  obstmctions  placed  upon  the 
street  by  third  persons,  and  of  which  they  had  no  notiee,  express  or  implied, 
was  affirmed  in  Beaman  ▼.  MaigoT  etc,  qfNew  York,  3  Daly,  150;  Hutmm  y.  dtg 
{^  New  York,  5  Sandf.  804;  WemUU  ▼.  Magor  etc  qf  Trog,  4  Keyes,  267; 
&  C,  4  Abb.  App.  Dec.  569;  Hickok  ▼.  TruMcee  qf  Flatteburgk,  15  Barb.  443; 
Hume  ▼.  Magor  etc.  qf  New  York,  47  N.  Y.  647;  PloedterU  ▼.  Magor  etc  qf 
New  York,  55  Id.  666,  all  citing  the  principal  case.  In  all  cases  where  neither 
the  municipality  itself  nor  any  of  its  officers  has  had  any  agency  in  creating 
the  obstmotion  producing  the  injury,  the  common-law  nde  is  applied,  requir- 
ing neglect  or  want  of  proper  care  to  be  shown  in  guarding  or  removing 
dangerous  obstructions  in  the  puUic  streets,  after  actual  or  constructive 
notice  of  their  existence,  before  the  municipality  can  be  held  liable  for  personal 
injuries  sustained  by  means  of  them:  ffumc  v.  Magor  etc  of  New  York,  9 
Hun,  685,  citing  the  principal  case.  In  JTuns  v.  Stuart,  1  Daly,  431,  the 
principal  case  is  cited  to  the  proposition  that  the  government  does  not  guar- 
antee its  citisens  against  all  the  casualties  incident  to  humanity  or  dvzl 
society. 

Thb  PBorciPAL  oasb  was  cited  but  DoriKaniSHBD  in  WeUlace  v.  Magor 
etc  qfNew  York,  18  How.  Pr.  175;  S.  C,  2  Hilt.  451;  9  Abb.  Pr.  43,  when 
it  is  said  that  the  liability  for  n^ect  to  keep  public  streets  in  repair,  a  duty 
imposed  by  statute,  is  distinguishable  from  cases  where  the  streets  are  ob- 
structed by  the  acts  of  third  persons.  The  principal  case  is  distinguishable 
from  those  where  the  injury  results  from  an  omission  of  duty:  See  Barton  v. 
Citg  qfSgracnm,  36  N.  Y.  58;  S.  C,  37  Barb.  299;  Wendell  v.  Magw  etc  oj 
Trog,  4  Keyes,  267;  S.  C,  4  Abb.  App.  Dec  569;  Smith  v.  Magor  etc  qfNew 
York,  66  K.  Y.  297,  all  citing  the  principal  case.  A  municipal  corporation, 
in  the  use  and  occupancy  of  its  property,  is  held  to  the  skill  and  care  which 
would  be  required  of  an  individual:  Parknr  v.  Citg  qfCohoee,  10  Hun,  536^ 
Am.  Daa  TeL.  TiTI    411 
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citing  the  principal  cMa.  The  principal  caae  was  dted  in  Bejua  y.  OU^f  ^ 
Bochuler,  45  N.  T.  136,  and  reference  made  to  the  distinction  between  the 
case  of  a  street  out  of  repair  by  the  act  of  a  third  party  and  an  obstractiaB 
placed  in  the  street  by  sach  party  in  violation  of  an  ordinance.  The  princi- 
pal case  was  also  dted  but  distingoished  in  Worcester  v.  Forty-^eoomd  StreA 
eU.  B,  S.  Oo.t  60  Id.  205.  Other  citations  of  the  principal  case:  D^q/UU  t. 
{7fiton/bTyCo.,5Robt  216;  FFeJ/ini/ t.  ^uc^  40  Barb.  207;  TkeattT.Toi^ 
ken,  21  Hon,  267;  Loriilard  t.  Town  qf  Monroe,  11  N.  Y.  396. 


Lewis  v.  Smith. 

£9  New  Tobk  (6  Sslosh),  602.] 

DinaB  OF  All  Testator's  Pbopk&tt  to  uis  Widow  operates  only  upon 
sach  interest  as  is  his  to  dispose  of.  She  is  not  bonnd  to  elect  betwecD 
the  devise  and  her  dower,  but  may  claim  dower,  as  snch,  in  his  lands,  and 
take  the  benefit  of  the  devise  besides. 

Lands  Devisxd  to  Testator's  Widow  ior  Live,  with  Rbmaivdebs 
Otbb,  had  been  sold  under  foreclosure  of  a  mortgage  made  by  testator 
during  his  life- time,  in  which  she  did  not  join:  held,  thtft  her  claim  «s 
dowress  was  not  barred. 

Decree  against  Deeendant  Made  Party  to  Foreclosure  Suit,  under 
General  Allegation  that  he  claimed  some  interest  in  the  premises 
'*a8  subsequent  purchaser  or  incumbrancer,  or  otherwise,"  bars  rights 
and  interests  in  the  equity  of  redemption,  but  not  those  which  are  pai»- 
mount  to  the  title  of  both  mortgagor  and  mortgagee. 

Power  or  Sale  Contained  in  Will,  Authorizing  Executors  to  Sell 
All  Testator's  "Fast  Estate,"  does  not  embrace  lands  sold  under 
contract  by  the  testator,  purchase  money  being  unpaid,  and  the  title  still 
remaining  in  him.  Vendor's  interest  in  such  a  case  is  a  right  to  the 
money  due  on  the  contract^  which  is  not  "fast  estate,"  but  personal. 

Appeal  from  a  judgment  of  the  supreme  court  in  faTor  of 
plaintiff  in  a  suit  for  dower.  The  plaintiff's  husband  deviaed 
all  his  property,  real  and  i>er8onal,  to  the  plaintiff  for  life;  di- 
rected a  division  of  it  after  death  among  legatees  named;  and 
in  order  to  cany  the  will  into  effect,  gave  his  executors,  of  whom 
plaintiff  was  one,  a  power  of  sale.  Plaintiff  availed  herself  of 
the  general  benefit  of  the  devise.  There  was,  however,  a  tract 
of  land  formerly  belonging  to  the  testator,  which  he  had  mort- 
gaged without  her  releasing  her  inchoate  right  of  dower.  This 
mortgage  had  been  foreclosed  after  the  testator's  death  (the 
widow,  now  plaintiff,  being  made  defendant;  but  only  in  the 
ordinary  way  for  foreclosing  claims  of  subsequent  purchaaen 
or  incumbrancers),  and  the  premises  sold.  This  sale  being 
doubtless  good  as  against  any  claims  of  devisees  under  the  will, 
the  widow  now  sued,  not  as  devisee,  but  as  dowress;  claiming 
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that  her  dower,  as  a  right  paramount  to  the  mori^pigey  be  as- 
signed to  her. 

J.  M.  Parker^  for  the  appellant^  the  pnrohaser  under  the  fore- 
closure sale. 

H,  H.  BuHock,  tor  the  respondent,  the  widow  seeking  dower. 

Bj  Ck>urt,  Dkrio,  J.  The  real  estate  ont  of  whieh  dower  is 
•claimed  in  this  case  was  not  embiaoed  in  the  power  of  sale  con- 
ferred upon  the  executors.  The  land  had  been  sold  I7  the  tes- 
tator in  his  life-time,  and  his  interest  at  the  time  of  his  death 
ip?as  the  right  to  the  money  due  upon  the  contracts,  and  was  per- 
sonal estate.  The  authority  to  sell  the  *'  fast  estate'*  contained 
in  the  will  has,  therefore,  no  operation  upon  the  premises  out 
of  which  dower  is  now  claimed.  But  if  the  premises  had  been 
Included  in  the  power  of  sale,  it  would  not,  according  to  the 
authorities,  hsTe  been  a  prorision  in  lieu  of  dower,  notwith- 
standing that  by  the  will  the  widow  was  entitted  to  the  income 
of  the  proceeds  during  her  life:  French  t.  Davie^^  2  Yes.  jun.  572; 
Birmingham  t.  JRrtiMin,  2  Sch.  k  Lef.  440;  Wood  y.  Wood^  5 
Paige,  696  [28  Am.  Dec.  461];  FuUer  v.  Yates,  8  Id.  825.  The 
direction  to  sell  in  this  class  of  cases  is  considered  to  be  limited 
to  the  interest  which  the  husband  could  control,  and  not  to  in« 
dude  the  estate  in  dower,  which  was  not  his  to  dispose  of.  The 
jreasoningis  somewhat  artificial,  as  it  is  nearly  in  all  the  adjudica- 
tions upon  this  subject.  It  is,  however,  a  rule  of  property,  and 
should  not  be  departed  from  upon  any  notions  we  may  entertain 
of  its  abstract  propriety. 

The  derise  to  the  plaintiff  for  life,  of  all  the  testator's  real 
and  personal  property,  would  seem,  on  a  superficial  view,  to  be 
inconsistent  with  the  right  of  dower;  and  it  would  be  clearly  so 
if  she  was  dowable  only  of  the  lands  of  which  her  husband  died 
seised,  after  all  liens  and  incumbrances  thereon  had  been  satis- 
fied. But  as  her  interest  as  dowress  extends  to  all  the  lands  of 
which  he  was  seised  during  coverture,  and  is  not  subject  to  his 
debts  nor  to  any  liens  which  he  may  have  created  without  her 
joining  in  them,  it  is  obvious  that  such  a  provision  would,  in 
many  cases,  be  quite  illusory  as  a  compensation  for  dower.  In 
this  case,  the  husbiand  had  sold  by  executory  contracts  a  large 
portion  of  the  land  which  he  owned  in  this  state,  and  the  broad 
gift  of  all  his  real  and  personal  estate  to  his  wife  for  life  would, 
as  to  these  lands,  only  give  her  the  balance  of  the  purchase  money 
due  on  the  contancts,  which,  for  anything  which  appears,  may 
be  less  than  the  value-of  her  dower.    The  courts,  however,  da 
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not  inqniie  whether  the  testamentaiy  proTision  is  adequate,  oi 
reasonably  proportionate  to  the  yalue  of  the  dower,  for  the  widow 
has  a  right  to  receive  or  reject  it  at  her  pleasure.  Where  there 
is  no  direct  expression  of  intention  that  the  provision  shall  be 
in  lieu  of  dower,  the  question  always  is,  whether  the  will  con- 
tains any  provision  inconsistent  with  the  assertion  of  a  right  to 
demand  a  third  of  the  lands,  to  be  set  out  by  meteeand  bounds: 
1  Boper  on  H.  &  W.  676.  The  devises  in  the  will  must  beso  re- 
pugnant to  the  claim  of  dower  that  they  can  not  stand  together: 
4  Kent's  Oom.  68;  AdsU  v.  Adail,  2  Johns.  Ch.  448  [7  Am.  Dec. 
689];  Wood  v.  Wood,  supra;  IhiUer  v.  Taies,  wpra;  Sanford 
T.  Jackson,  10  Paige,  266;  BuU  v.  Church,  6  Hill,  206;  S.  C.  in 
eiror,  2  Denio,  480.  Applying  this  test  to  the  will  under  consid* 
eration,  there  is  no  difficulty  in  giving  the  plaintiff  the  provision 
made  for  her  in  it,  and  her  dower  also.  There  is  no  person  who 
takes  an  interest  under  the  will  during  her  life-time  with  which 
the  claim  of  dower  will  conflict;  and  as  to  herself,  there  is  no 
incongruity  in  her  taking  one  third  of  the  unsold  land  as  dow- 
ress  and  two  thirds  as  devisee.  The  former  she  will  hold  by  a 
title  paramount  to  the  mortgage,  and  the  other  is  subject  to  that 
incumbrance.  The  mortgagee,  it  is  true,  may  be  disappointed  in 
finding  his  lien  less  extensive  than  that  which  the  instrument 
professed  to  confer  on  him;  but  that  consequence  does  not  arise 
out  of  the  will,  but  from  an  act  not  testamentary,  and  by  which 
the  wife  can  not  be  affected.  So  of  the  parties  holding  contracts. 
Their  interests,  though  hostile  to  her  claim  of  dower,  are  not 
given  by  the  will.  If  that  instrument  had  directed  the  execu- 
trix to  convey  to  them  a  title  which  should  be  free  from  all 
incumbrances,  it  would  present  a  case  of  plain  repugnanoe,  which 
would  put  the  widow  to  her  election.  The  case  of  BuU  v.  Churdi, 
supra,  was  a  stronger  one  against  the  widow  than  the  present. 
The  husband's  will  gave  all  his  property,  real  and  personal,  to  his 
wife  during  her  widowhood,  and  then  to  his  children.  She 
claimed  dower  after  her  second  marriage,  after  having  taken  and 
enjoyed  the  provision  made  by  the  will.  There  was  the  aame 
apparent  incongruity  which  crista  here,  of  giving  the  entirety 
where  the  title  to  dower  would  embrace  but  a  third,  and  tbe 
further  one  of  the  apparent  conflict  between  the  estates  of  the 
devisees  in  remainder  and  the  night  to  dower.  This  was,  how* 
ever,  reconciled  by  holding  that  the  devise  in  remainder  was  to 
be  understood  as  subject  to  the  right  of  dower.  The  judgment 
having  been  affirmed  in  the  court  of  errors,  the  case  must  be 
considered  as  a  controlling  one.    The  precise  question  now  pr^ 
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Bented  is  diBcuased  lyy  an  able  elementaxy  writer,  whose  conclu- 
sions seem  to  me  to  embody  the  fair  result  of  the  cases.  He 
remarks  that  the  adjudged  cases  **  say  nothing  as  to  the  question 
whether,  when  the  whole  of  the  lands  are  derised  to  the  widow, 
she  may  take  two  thirds  of  them  as  a  purchaser  under  the  will, 
and  the  remaining  one  third  under  her  title  to  dower.  The 
principle,  however,  upon  which  the  cases  last  mentioned  and 
referred  to  were  decided  appears  equally  to  apply  to  this  subject. 
There  is  no  more  inconsistency  between  the  widow's  right  to 
dower  in  the  lands  devised  to  her  and  her  interest  in  them  under 
the  devise  than  in  the  above  cases.  The  husband  might  intend 
that  she  should  take  no  other  interest  in  the  lands  bequeathed 
to  her  than  under  his  will,  or  he  might  mean  to  pass  to  her  his 
interest,  subject  to  her  title  to  dower.  His  intention  is  dubious; 
which  is  not  rendered  more  clear  from  any  inconsistency  between 
the  concurrent  enjoyment  of  her  two  rights,  the  one  under  the 
will  and  the  other  by  the  provision  of  the  law.  For  want,  there- 
fore, of  this  dear  implication  of  intention  from  the  contents  of 
the  will  that  the  testator  intended  what  he  had  given  to  his 
widow  should  be  held  and  enjoyed  under  his  will  and  by  no 
other  title,  it  would  seem  that  she  may  in  general  elect  to  take 
the  lands  devised  to  her  both  under  the  will  and  her  title  to 
endowment.  This  may  be  of  great  advantage  to  her  where  her 
husband  dies  in  embanassed  circumstances,  for,  as  to  one  third 
of  the  estate,  she  would  enjoy  it  under  a  paramount  title  free 
from  his  incumbrances  during  the  marriage;  and  for  the  other 
two  thirds,  she  would  be  liable  to  contribute,  with  the  owners 
of  the  remainder  of  the  lands  in  discharge  of  the  incumbrances:*' 
1  Boper  on  H.  &  W.  582.  I  think  the  plaintiff  was  not  bound 
to  elect  between  the  testamentary  provision  and  the  right  to 
dower. 

It  is  conceded  by  the  defendant's  counsel  that  a  foreclosure 
suit  is  not  an  appropriate  proceeding  in  which  to  litigate  the 
rights  of  a  party  claiming  title  to  the  mortgaged  premises  in 
hostility  to  the  mortgagor.  This  court  has  recently  determined 
that  where  a  party  settLng  up  such  a  claim  is  made  a  defendant 
in  a  bill  to  foreclose  a  mortgage,  the  decree  will  be  held  erro- 
neous, and  will  be  reversed,  though  made  after  a  hearing  upon 
pleadings  and  proofs:  Coming  v.  Smiih^  6  N.  Y.  82.  Biit  all 
claimants  whose  title  is  derived  from  the  mortgagor  subsequent 
to  the  mortgage  are  not  only  proper  but  necessary  parties.  It 
follows  that  a  party  claimiTig  dower  by  a  title  paramount  to  the 
mortgage  can  not  be  brought  into  court  in  such  a  suit  to  con- 
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test  the  Taliditj  of  her  dower;  but  if  she  signed  the  mortgage, 
or  if  it  was  executed  prior  to  the  marriagey  tshe  must,  like  any 
other  party  having  a  daim  upon  the  equity  of  redemption,  be 
made  a  party  to  the  bill  of  foredosoie.  The  plaintiff  ^ras  mar* 
lied  to  the  mortgagor  long  before  the  execution  of  the  mort- 
gage,  and  she  did  not  join  in  it.  But  it  is  argued  that  the 
owner  of  the  mortgage  had  a  right  to  allege  that  her  title  was 
not  paramount  but  subject  to  the  mortgage,  that  tshe  was  mar- 
ried after  it  was  executed,  or  signed  and  acknowledged  it,  or 
the  like;  that  the  biU  which  was  filed  against  her,  properly  con* 
strued  in  connection  with  the  rule  of  the  court  on  the  subject 
of  foredoeure  bills,  does  so  allege  in  effect;  and  as  she  has  suf- 
fered it  to  be  taken  as  confessed,  the  decree  and  the  sale  under 
it  has  extinguished  her  title.  It  is  argued  that  inasmuch  as  tho 
rule  forbids  the  complainant  to  set  out  the  rights  and  interests 
of  the  defendants  who  hold  under  the  mortgagor  subsequent  to 
the  mortgage,  and  prescribes  the  general  form  of  averment  in 
respect  to  all  such  parties,  which  is  contained  in  this  bill,  it 
should  be  taken  to  embrace  ereiything  which  it  would  have 
been  necessaxy  to  allege  in  such  a  bill  prior  to  the  rule,  and 
that  thus  the  plaintiff  in  this  suit  was  called  upon  to  assert  the 
daim  which  tshe  now  sets  up  as  a  widow  entitled  to  dower 
against  the  mortgage.  The  terms  of  the  one  hundred  and 
thirty-second  rule  of  the  late  court  of  chanceiy,  which  is  the 
one  referred  to,  do  not,  I  think,  sustain  this  argument.  It 
provides  that  "  in  a  bill  for  the  foredosure  or  satisfaction  of  a 
mortgage,  it  shall  not  be  necessaxy  or  allowable  to  set  out  at 
length  the  rights  and  interests  of  the  several  defendants  who  are 
purchasers  of,  or  who  have  liens  on,  the  equity  of  redemption 
in  the  mortgaged  premises  subsequent  to  the  registry  or  record- 
ing of  the  complainant's  mortgage,  and  who  daim  no  right  in 
opposition  thereto."  It  then  goes  on  to  prescribe  the  form  of  an 
averment  in  such  cases,  which  was  literally  followed  in  the  bill 
under  examination.  It  does  not  appear  that  the  plaintiff  in  tfaii 
suit  ever  conceded  the  priority  of  the  mortgage,  or  made  any 
daim  of  her  right  of  dower  inconsiBtent  with  the  one  now  set 
up;  or  that  the  complainant  in  the  foredosure  suit  ever  sup- 
posed that  she  had  a  dower  right  in  the  equity  of  redemption 
fdone.  On  the  contraiy,  the  averment  referred  to  is  followed 
by  the  allegation  that  the  complainant  is  not  informed  what 
particular  interest  the  defendants  who  are  charged  in  it  daim. 
This  is  not,  therefore,  a  case  within  the  rule.  The  plaintiff  in 
this  action  was  not  a  person  who  claimed  no  right  in  opposU 
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tion  to  the  mori^pige.  In  the  epecaal  case  of  a  title  to  mort- 
gaged pzemises,  and  a  bona  Jide  oontroverqr  as  to  priority 
between  it  and  the  mortgage,  the  complainant  in  the  foreclosure 
bill  must  state  the  facts  upon  which  the  question  arises,  as  he 
insists  they  exist,  according  to  the  rules  of  equity  pleading 
which  preinEuled  antecedently  to  the  rule  referred  to.  If  he  omit 
to  do  this,  it  will  be  under  the  pain  of  being  obliged  to  show, 
when  the  decree  is  relied  upon  collaterally,  that  the  title  alleged 
to  be  foreclosed  was  in  fact  subordinate  to  the  mortgage.  The 
statute  declaring  the  effect  of  a  foreclosure  in  chanoeiy  prorides 
that  the  deed  to  be  executed  by  the  master  "  shall  vest  in  the 
purchaser  the  same  estate  (and  no  other  or  greater)  that  would 
haye  vested  in  the  mortgagee  if  the  equity  of  redemption  had 
been  foreclosed,  and  such  deeds  shall  be  as  Talid  as  if  the  same 
were  executed  by  the  mortgagor  and  mortgagee,  and  shall  be 
an  entire  bar  against  each  of  them,  and  against  all  parties  to  the 
suit  in  which  such  sale  was  made,  and  against  their  heirs  re- 
spectiyely,  and  all  claiming  under  such  heirs:"  2  B.  S.  192, 
sec.  168.  Taking  all  the  expressions  of  the  section  together,  it 
is  obvious  that  the  "  entire  bar  *'  which  is  spoken  of  refers  to 
rights  and  interests  in  the  equity  of  redemption,  and  does 
not  embrace  interests  which  are  paramount  to  the  titie  of 
both  mortgagor  and  mortgagee.  Such  interests  would  be  other 
and  greater  than  would  have  vested  in  the  mortgagee  if  the 
equity  of  redemption  had  been  foreclosed.  It  is  not  intended 
to  decide  that  if  a  party  claiming  a  titie  prior  to  the  mort- 
gage should  be  made  a  defendant,  and  tshould  answer  and  liti- 
gate the  question,  and  should  have  a  decree  against  him,  it 
would  not  conclude  him  in  a  collateral  actiom  In  this  case, 
the  titie  of  the  present  plaintiff  as  dowress  is  not  alluded  to  in 
the  bilL  She  is  only  spoken  of  as  the  wife  of  the  mortgagor 
incidentally,  in  repeating  the  language  of  the  will,  where  the 
testator,  calling  her  his  wife,  bequeaths  to  her  his  property, 
and  makes  her  his  executrix.  As  a  devisee  of  the  mortgaged 
premises,  and  an  executrix  of  the  mortgagor,  the  plaintiff  was 
a  necessary  party  to  the  bill;  but  in  her  character  of  his  widow, 
entiUed  to  dower  by  virtue  of  her  coverture  before  the  mort- 
gage was  given,  tshe  had  nothing  to  do  with  the  foreclosure. 
Having  no  defense  to  make  as  to  her  interest  as  devisee  of  the 
equity  of  redemption,  and  being  unable  to  resist  the  daim  to  a 
decree  against  her  for  any  ultimate  deficiency,  she  had  no  mo- 
tive for  answering  the  bill.  It  made  no  daim  and  prayed  for 
BO  relief  whidi  she  could  defend  against.    8h4i  therefore  lost 
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Dothing  in  Bufieriiig  it  to  be  taken  as  confessed,  and  it  presents 
no  impediment  to  the  recovery  of  her  dower. 
The  judgment  of  the  supreme  court  should  be  affirmed. 

Edwabdb,  J.  The  mortgage  executed  by  Gteorge  Lewis,  the 
late  husband  of  the  plaintiff,  was  of  all  his  right,  title,  and  in- 
terest of,  in,  and  to  the  premises  in  which  she  now  claims  her 
light  of  dower.  The  plaintiff  did  not  join  in  the  execution  of 
the  mortgage,  and  of  course  her  dower  right,  as  such,  ootdd 
not  be  cut  off  by  the  decree  of  foreclosure.  But  it  is  contended 
that  at  the  time  of  the  foreclosure  and  sale  of  the  mortgaged 
premises  the  right  of  dower  of  the  plaintiff  was  barred  by  a 
devise  to  her  contained  in  the  last  will  and  testament  of  her 
husband;  not  by  any  express  provision  to  that  effect,  but  by  im- 
plication. In  the  case  of  AdsU  v.  Adsii,  2  Johns.  Ch.  448  [7  Am. 
Dec.  689],  Ohanoellor  Kent,  after  an  elaborate  review  of  all  the 
authorities,  lays  down  the  rule  that  in  order  to  warrant  the 
implication  from  the  provisions  of  the  will  that  the  testator  in- 
tended a  devise  or  legacy  to  be  in  lieu  of  dower,  the  claim  of 
dower  must  be  inconsistent  with  the  will,  and  repugnant  to  its 
dispositions,  or  some  of  them.  Li  the  case  of  Sanford  v.  Jach- 
wn,  10  Paige,  266,  Ohanoellor  Walworth  says  that  to  bar  the 
wife  of  her  dower  by  implication,  the  provisions  of  the  will  or 
some  of  them  must  be  absolutely  inconsistent  with  her  claim  of 
dower,  so  that  the  intention  of  the  testator  will  be  defeated  as 
to  some  part  of  the  property  devised  or  bequeathed  to  others, 
if  she  takes  dower  as  well  as  the  provision  made  for  her  in  the 
will.  The  rule  as  laid  down  in  these  two  cases,  though  some- 
what differently  expressed,  is  the  same  in  substance  in  each, 
and  is  unquestionably  sustained  by  the  authorities.  If,  then,  we 
apply  this  rule  to  the  present  case,  the  question  arises,  How  is  the 
claim  of  dower  of  the  plaintiff  inconsistent  with  any  of  the  pro- 
visions contained  in  the  will  of  the  testator  ?  If  she  takes  a  life 
estate  in  one  third  of  the  real  estate  of  which  the  testator  died 
seised  by  way  of  dower,  and  in  the  other  two  thirds  by  way  of 
devise,  she  will  have  the  whole  of  the  real  estate  for  life,  as 
much  as  if  she  took  the  whole  as  devisee.  The  intention  of  the 
testator  as  to  the  estate  which  she  should  have  will  be  fully 
carried  out,  and  it  will  not  be  defeated  as  to  any  other  disposi- 
tion which  he  has  made  of  his  property.  The  will  gives  the 
real  estate  and  the  proceeds  thereof,  in  case  of  sale,  to  the  wife 
during  her  life,  and  after  her  death  to  her  two  nephews  and  the 
brother-in-law  of  the  testator.  It  will  not  be  pretended  that 
last  provision  will  be  defeated  by  sustaining  the  plaintiff's 
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claim.  In  the  case  of  Sanford  v.  JackKn^  mipra^  the  testator 
deTised  and  bequeathed  all  his  properly,  real  and  personal,  to 
his  wife  and  to  two  other  persons,  to  be  kept  for  her  nse  and 
support  as  long  as  she  shonld  continue  his  widow,  and  until 
Lis  youngest  child  should  become  of  age,  and  then  directed 
that  all  his  property  should  be  equally  divided  amongst  his 
children.  The  wife  survived  the  testator,  and  afterwards 
married  again;  and  the  question  arose  whether  her  acceptance 
of  the  devise  was  a  bar  to  her  claim  of  dower  in  the  testator's 
real  estate  after  his  youngest  child  arrived  at  the  age  of  twenty- 
one  years.  Upon  this  state  of  facts,  the  chancellor  sustained 
the  wife's  daim,  and  in  giving  his  opinion,  said  that  no  ques- 
tion of  conflicting  claims  could  arise  until  the  children  became 
of  age,  and  that  until  then  it  was  wholly  immaterial  whether 
the  wife  took  the  whole  real  estate  under  the  will  discharged  of 
dower,  or  took  two  thirds  under  the  devise  and  the  residue 
under  her  common-law  right  of  dower.  But  in  the  case  before 
us  no  question  of  conflicting  claims  can  arise  at  any  time,  no 
matter  whether  the  wife  claims  the  whole  as  devisee,  or  a  part 
by  way  of  devise  and  a  part  by  way  of  dower.  Neither  is  there 
anything  in  the  provision  autiiorizing  the  executors  to  sell  the 
real  estate  which  is  inconsistent  with  the  plaintiff's  claim. 
It  simply  gives  a  power  to  the  executors,  to  be  exercised,  if 
necessary,  for  the  purpose  of  enabling  them  to  cany  out  more 
effectually  the  intention  of  the  testator  that  the  plaintiff  should 
have  the  benefit  of  the  real  estate  during  her  life;  and  this  she 
would  have  equally,  whether  the  executors  should  have  the 
power  to  sell  the  whole  of  the  real  estate,  including  her  dower 
right,  for  her  benefit,  or  whether  they  tshovld  only  have  the 
power  to  sell  the  real  estate  subject  to  her  right  of  dower,  and 
she  should  have  the  power  to  sell  her  dower  interest. 

The  next  question  which  arises  is,  whether  the  decree  in  the 
foreclosure  suit  is  such  an  adjudication  as  to  the  plaintiff 's  right 
of  dower  as  to  bar  her  from  claiming  it  in  this  suit.  It  will  be 
observed  that  the  bill  of  complaint  in  the  foreclosure  suit  made 
no  allusion  to  the  claim  of  dower.  It  stated  the  substance  of 
the  will  of  the  mortgagor,  and  then  aUeged  generally  that  the 
plaintiff  and  the  other  devisees  in  the  will  had,  or  claimed  to 
have,  some  interest  in  the  mortgaged  premises  as  subsequent 
purchasers  or  incumbrancers,  or  otherwise.  In  the  case  of 
Eagle  Fire  Co.  v.  LenL^  6  Paige,  686,  it  is  said  that  the  mortgagee 
has  no  right  to  make  one  who  claims  adversely  to  the  title  of  the 
morigagor  and  prior  to  his  mortgage  a  party  defendant  in  a 
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foreclosure  suit  for  the  purpose  of  trying  the  Tsliditgr  of 
^erse  claim  of  title.  And  the  person  who  filed  the  bill  in  the 
suit  faronght  for  the  foreclosure  of  the  mortgage  ezeoated  bj 
the  testator,  acting  in  the  spirit  of  this  role,  whether  intention* 
ally  or  not,  has  omitted  to  allege  that  any  claim  of  dower  was 
set  up  by  the  present  plaintiff,  or  that  any  such  claim  had  been 
barred  by  her  non-election  of  dower.  The  plaintiff,  howerer, 
was  made  a  party  to  that  suit  for  all  the  purposes  for  whieh  she 
could  be,  and  that  was  to  cut  off  her  claim  to  the  equity  of  re- 
demption as  one  of  thedeviseesof  the  testator,and  to  that  extent 
she  is  barred.  But  it  is  said  that  even  if  she  was  not  made  a 
party  to  the  foreclosure  suit  in  such  a  way  as  to  out  off  her  claim 
of  dower  by  virtue  of  the  general  allegation  that  she  and  the  other 
deTisees  claimed  as  subsequent  purchasers  or  incumbrancers, 
yet  she  was  made  such  party  by  Tirtue  of  the  allegation  that  she 
claimed  in  those  capacities  or  otherwise.  This  is  an  allegation 
which  was  made  under  one  of  the  existing  rules  of  the  court  of 
chancexy,  and  applied,  as  the  rule  intended  that  it  should,  to 
persons  who  had  some  claim  which  arose  subsequent  to  the  exe- 
cution of  the  mortgage,  and  to  no  others.  The  word  "  other- 
wise," according  to  the  rule  of  construction  adopted  in  all  anal- 
ogous cases,  means  **  in  some  other  like  capacity,"  and  does  not 
embrace  a  claim  like  that  which  is  set  up  in  this  case.  The  con- 
clusion, then,  to  which  I  have  aniyed  is,  that  the  question  of  the 
plaintiff's  right  of  dower  was  neither  raised  nor  decided,  norwas 
it  the  proper  subject  of  adjudication  in  the  foreclosure  suit;  and 
that  the  provision  of  the  statute  which  declares  that  the  master's 
deed  shall  be  a  bar  to  all  parties  to  the  suit  in  which  the 
decree  of  foreclosure  and  sale  is  made  (2  B.  S.  192,  sec.  158) 
does  not  cut  off  a  right  in  reference  to  which  a  person  neither  is 
nor  can  be  properly  made  a  party  to  the  suit,  although  he 
may  have  been  properly  made  such  party,  and  may  be  barred 
in  reference  to  some  other  interest. 
I  think  that  the  judgment  should  be  afflrmed. 

The  whole  court  conouned. 

Judgment  affirmed. 

No  (hni  vnD  as  liADi  Pastt  to  Sun  nr  Eguirr  AOAxsn  Whom  Ne 
DiORBB  OAir  as  Made:  Bawden  ▼.  Schaixdl,  28  Am.  Dae.  170l 

Equrabia  CoHyaaaiON:  JBvan§  v.  KinffAmryt  14  Am.  Dae.  779;  Avtt. 
Mm,  2S  Id.  4S|  Ktmey.  Ocit,  K  Id.  641,  and  note  651;  Froetot  v.  Jbvte,  SS 
Id.  S4;  Baherv.  Oopeiibwrg§r^ SS  Jd.  600,  and  note  604. 

Down  PaovmiD  ar  Law  nr  Bbhalt  of  Wmow  is  PAmAMovnT  lo  all 
ooalmoli,  toeoabiaaeee,  ddbta,  or  lUittlko  «l  the 
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ezecated  or  incofred  by  him  doling  ooyertare:  Hiffghibotham  t«  OormwdX^  5$ 
Am.  Dec  130. 

WaXN    DkVISS  OB   LbOAOT  will  BR  BlOAKDSD  AS  IK  LlBU  07  DOWBB: 

AiUU  y.  AdBU,  7  Am.  Deo.  639;  HalPaOtm,  17  Id.  275,  and  note  277;  Owdtm 
▼.  iS<mM,  27  Id.  445,  and  note  448;  WkUev.WhUe,  SI  Id,  2312. 

DOWXB,    WHXM  RaBKBP  AMD  WHIN  MOT    BT    PBOVZSIOH  IN  WiLL:  ShfOlM 

y.  WM^  I  Am.  Dea  306;  note  toOelxerv.  Otker^  2S  Id.  182;  note  diacoasing 
the  aabject,  BcriandY.  NkkoU^  51  Id.  579;  BraxUm  y.  F^nemcm,  57  Id.  775. 

When  Widow  will  be  Foboxd  to  Bliot  bxtwben  hbb  Bight  to 

DOWEB  AND    TI8TAMBNTABT  DISPO6ITIOV  IN  HBB  FaVOB,   ANB  WHBN  NOTt 

Note  to  TheaU  y.  TheaU^  26  Am.  Dec.  503,  di^oaaing  the  anbjeot;  Wood  y. 
Wood,  28  Id.  451,  and  note  459;  Ohurek  y.  Butt,  43  Id.  754,  and  notea  757{ 
MdhutB  Appeal,  55  Id.  573,  and  note  577. 

Thb  FBorciPAL  OASB  WA8  dTED  In  Bond  y.  McNif,  38  K.  T.  Sup.  Ct  94; 
TMoB  y.  Ketehmn,  82  N.  Y.  326;  S.  C,  36  Barb.  305;  Vernon  y.  Vernon,  7 
Lena.  504;  Jtft2b  y.  MWb,  28  Barb.  460,  to  the  pomt  that  in  order  to  compel 
the  widow'a  eleotioii,  thedeyiae  in  the  will  moat  be  ao  repognant  to  the  claim 
of  dower  that  they  oatf  not  atand  together.  The  intention  to  giye  both  ia 
preaamed,  nnleaa  the  other  proyiaiona  of  the  will  are  anch  aa  to  manifest  an 
intention  to  pat  her  to  her  election:  Femon  y.  Vernon,  7  Lans.  504;  Dodge  y. 
Dodge,  21  How.  Fr.  65;  S.  C,  31  Barb.  417;  10  Abb.  Pr.  405,  aU  citing  tho 
principal  caae.  It  ia  alao  cited  in  Vedder  y.  SaoBUm,  46  Barb.  193,  where  it  ia 
said  "  that  the  deyiae  by  a  hoaband  to  hia  wife,  of  all  his  real  property  for 
her  life,  does  not  show  an  intent  to  deprive  her  of  her  dower;  bat  her  taking 
of  the  whole  will  be  deemed  a  taking  of  one  third  aa  dowress  and  t^'o  thirda 
aa  deviaee."  Parties  claiming  in  hoetility  to  a  mortgage,  or  by  title  prior  or 
paramount,  are  not  proper  partiea  to  a  foreclosure  of  such  mortgage,  and  can 
not  be  affected  by  the  decree,  unless  they  come  in  and  voluntarily  submit  to 
litigate  their  rights  in  such  acUon,  and  such  parties  can  not  be  affected  by  a 
lie  pendens  filed  in  such  action:  Becker  r,  Howcurd,  4  Hun,  361 ;  S.  C. ,  6  Thomp. 
k  C.  604;  Barker  v.  Burton,  67  Barb.  459;  Mathewe  y.  Duryee,  3  Abb.  App. 
Dec.  227;  S.  C,  4  Keyes,  541;  in  other  words,  a  person  claiming  dower  by 
title  paramount  to  the  mortgage  can  not  be  brought  into  court  in  such  a  suit 
to  contest  the  validity  of  her  dower:  MerehaaUe*  Bamk  v.  Thompeon,  55  N.  Y. 
11;  Payn  v.  Cfrant,  23  Han,  136;  Lee  v.  Parker,  43  Barb.  614;  the  scope  of  a 
foreclosure  suit  simply  being  to  bar  interests  in  the  equity  of  redemptions 
RaMonev.  iToon^, 58 N.  Y.  467;  Emigrant  Industrial  Satfings  Bank  v.  Goid^ 
man,  75  Id.  132.  The  principal  case  was  cited  in  Thompson  v.  Smith,  63  Id. 
303;  Baldwin  v.  Humphrey,  44  Id.  616;  Adams  v.  Oreen,  34  Barb.  180;  Smilk 
y.  Oage,  41  Id.  65,  to  the  point  that  *'  the  law  presumes  the  property  shall 
assume  the  veiy  character  of  the  thing  into  which  it  ia  to  be  converted,  what- 
ever may  be  the  manner  in  which  that  direction  ia  given."  Other  citationa 
of  the  principal  case  wiU  be  found  ia  PoMer  y.  lilies,  48  N.  Y.  aO;  MaUoneg 
▼.  fforan.  49  Id.  117;  S.  C,  12  Abb.  Pr.,  N.  &,  894. 
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BnruLATZoK  or  Ooxtbact  Liquziuxzno  Daicaosb  iob  Bbxaok  thxbbov 
should  bo  sostalned  and  onforced  where  it  is  manifest  that  ascertaining 
the  actual  damages  would  bo  difficult,  and  that  parties  agreed  on  the 
amount  named  for  the  parpose  of  avoiding  the  expense  and  difficulty  of 
doing  so. 

Abotk  Rulb  may  bb  Applied,  notwithstanding  the  contract  bound  the 
promisor  to  do  several  things  of  different  degrees  of  importance,  and  did 
not  discriminate  between  them  in  specifying  the  damages,  if  all  the  coy- 
enantB  were  of  uncertain  nature  in  respect  to  the  amount  of  injuiy  a 
breach  would  cause. 

Whxbb  Ck>NDinoK  ov  Pxnal  Bond  Gontaiks  PBoviBioir  von  Patxbht  ov 
FnsD  Sum  ok  Bbxaoh  ov  Aobxkmuit,  the  presumption  is  that  the  sum 
named  in  the  condition  was  not  designed  as  a  penalty. 

Appeal,  from  a  judgment  of  the  New  York  oommon  pleas  for 
damages  for  breach  of  contstaot.  The  oontiact  out  of  which  the 
action  arose  was  to  the  effect  that  plaintiff  should  famish  sub- 
sistence,  tools,  etc.,  for  a  gold-mining  expedition  to  Oalifomia, 
to  be  conducted  by  one  De  Forest,  who  upon  his  part  agreed  to 
perform  a  number  of  different  services  in  aid  of  the  enterprise; 
and  stipulated  to  pay  five  hundred  dollars  liquidated  damages 
for  any  breach.  Defendant  was  surety  for  performance  by  Be 
Forest.  That  plaintiff  performed  on  his  part,  and  that  De  For- 
est broke  the  agreement  in  some  particulars,  were  established 
on  the  trial;  but  defendant  claimed  that  he  could  only  be  held 
liable  upon  proof  of  actual  damages  resulting  from  the  spedfio 
breaches  shovm.  The  judge  charged  the  jury  ''that  if  they 
should  find  for  the  plaintiff,  they  should  find  a  yeidict  in  hii 
favor  for  five  hundred  dollars  as  stipulated  damages,  and  the 
interest  thereon."  This  charge,  and  the  verdict  thereon,  a  ma- 
joriiy  of  the  general  term  sustained:  See  1  E.  D.  Smith,  673. 

Nicholas  EiU^jun.,  for  the  appellant,  the  sorety  cast  in  darn* 
ages. 

Andrew  Thompson,  for  the  respondent. 

By  Court,  Buoolbs,  J.  The  only  question  necessary  to  be 
considered  in  this  case  is,  whether  the  sum  of  five  hundred 
dollars  mentioned  in  the  condition  of  the  defendant's  bond  is  a 
penalty  to  cover  such  damages  as  might  be  proved  on  the 
trial,  or  an  amount  liquidated  and  settled  between  the  parties 
as  the  compensation  to  be  paid  upon  the  breach  of  the  con* 
tract.     The  ablest  judges  have  declared  that  th^  felt  them* 
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selves  embarrassed  in  ascertaining  the  principle  on  whicli  the 
decisions  upon  questions  like  the  present  were  founded:  AsUey 
y.  yVeldan,  2  Bos.  &  Pul.  850.  They  have  said  that  the  law 
relative  to  liquidated  damages  has  always  been  in  a  state  of  great 
uncertainty;  and  that  this  has  been  occamoned  l^  judges  en- 
deavoring to  make  better  contracts  for  parties  than  they  have 
made  for  themselves:  CriabeeT.  BoUon,  8  CSar.  &  P.  240.  Best, 
0.  J.»  says  in  that  case  that  parties  to  contnets,  from  knowing 
exactly  their  own  situation  and  objects,  can  better  appreciate 
the  consequences  of  their  &iling  to  obtain  those  ol^ects  than 
either  judges  or  juries;  and  that  if  a  contract  clearly  state 
what  shall  be  paid  I7  the  parly  who  breaks  it  to  the  parly  to 
whose  prejudice  it  is  broken,  the  verdict  in  an  action  for  the 
breach  should  be  for  the  stipulated  sum;  that  a  court  of  justice 
has  no  more  authority  to  put  a  different  construction  on  the  part 
of  an  instrument  ascertaining  the  amount  of  damages  than  it 
has  to  decide  contrary  to  any  other  of  its  dausee.  It  is  con- 
ceded I7  all  that  courts  are  to  be  governed  I7  the  intention  of 
the  partieSi  to  be  gathered  from  the  language  of  the  contract 
and  from  the  nature  and  dreumstances  of  the  case.  Where 
there  is  a  contract  to  pay  money,  the  damages  for  its  breach  are 
fixed  and  liquidated  I7  law,  and  require  no  liquidation  by  the 
parties.  An  agreement  to  pay  greater  damages  is  therefore  re- 
garded as  a  penalty.  But  when  the  damages  resulting  from  the 
breach  are  uncertain  in  amount,  as  they  are  in  all  other  cases, 
the  parties  have  the  right  to  say  how  much  shall  be  paid  by  way 
of  compensation  to  the  parly  injured;  and  when  they  have  se^ 
tied  that  compensation,  neither  a  court  of  law  nor  a  court  of 
equity  will  diminiRh  its  amount,  unless  it  be  so  grossly  dispro- 
portionate to  the  actual  injury  that  a  man  would  start  at  the 
bare  mention  of  it:  AsOey  v.  Wddon,  mipra.  Where  there  is 
a  manifest  difficulty  in  ascertaining  damages  arising  from  the 
breach  of  the  contract,  and  the  fair  conclusion  is  that  the 
amount  is  specified  and  agreed  on  for  the  purpose  of  saving  the 
expense  or  avoiding  the  difficulty  of  proving  the  actual  dam- 
ages, the  parties  should  be  held  to  their  bargain;  and  especially 
where  the  amount  fixed  and  liquidated  is  not  far  beyond  what 
might  probably  be  expected  to  arise  from  a  breach  of  the  con- 
tract. I  am  of  opinion  that  the  present  is  such  a  case.  The 
parties  had  agreed  to  co-operate  in  a  hazardous  adventure,  to  be 
executed  at  a  great  distance  from  the  place  where  the  contract 
was  made,  in  a  country  unsettled  and  without  a  regular  gov- 
ernment.    The  piftii^inflp  yn^B  to  make  laxge  advances  for  the 
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transportation  and  supply  of  the  eompany,  of  which  Be  Forest 
{for  whom  the  defendant  was  surety)  was  one.  The  snooees  of 
the  adventure  depended  on  a  strict  and  &ithf ul  perf ormanoe  of 
the  contract  I7  those  who  were  engaged  in  it.  The  loss  occa- 
sioned by  the  desertion  or  disobedience  of  any  one  of  the  com- 
pany could  not  be  supplied  without  great  expense  and  delay, 
if  at  all.  Great  gains  were  undoubtedly  expected  by  all  par- 
ties from  the  enterprise,  and  great  loss  to  the  plaintiff  was  cer- 
tain from  its  failure.  United  aotiony  subordination^  and  obe- 
dience were  indispensable  to  its  success.  The  temptations  to 
desertion  and  disobedience  in  California  were  many  and  strong. 
We  know  from  the  history  of  the  country  that  military  and  naval 
subordination  were  broken  up  by  those  temptationa  With- 
out stem  and  stringent  provisions  in  the  articles  which  bound 
the  company,  no  reasonable  dictation  could  be  entertained 
that  they  would  remain  united.  It  was  necessary  for  the  inter- 
est of  each  that  all  should  be  bound  by  such  providons.  From 
the  nature  and  object  of  the  adventure,  the  amount  of  gain  by  a 
strict  performance  of  the  contract  could  not  be  foretold,  and  the 
amount  of  loss  by  a  breach  could  not  be  ascertained  I7  proof; 
and  if  it  had  been  susceptible  of  proof  in  that  country,  the 
expense  and  difficulty  of  obtaining  it  here  would  have  rendered 
a  contract  to  pay  unliquidated  damages  of  no  value.  The 
liquidation  of  the  damages  by  contract  between  the  parties 
was  therefore  prudent  and  reasonable  on  all  sides.  Without 
such  a  provision,  the  plaintiff  would  have  had  no  real  or  sub- 
stantial security  for  his  advances;  and  without  it  the  contract 
would  probably  never  have  been  made.  There  is  nothing  in 
the  case  to  authorise  us  to  say  that  the  probable  damages 
were  unreasonably  estimated  at  five  hundred  dollars.  It  is 
probably  less  than  all  parties  eo^ected  the  plaintiff  would  gain 
by  the  adventure  from  the  services  of  each  individual,  provided 
the  enterprise  was  faithfully  prosecuted  by  all;  and  whether  the 
payment  of  this  sum  by  each  delinquent  of  the  company  will  in- 
demnify him  for  his  loss  we  have  no  means  of  ascertaining  from 
the  case.  Under  these  circumstances,  it  seems  to  me  that  the 
intention  of  the  parties  to  the  bond  was  to  bind  themselves  to 
the  payment  of  the  sum  mentioned  in  its  condition  in  case  of  a 
breach  of  the  agreement. 

But  it  is  contended  that  because  the  contract  referred  to  in 
the  bond  bound  the  defendant  to  do  several  things  of  different 
degrees  of  importance,  and  the  sum  of  five  hundred  dollars  was 
made  payable  for  the  non-performance  of  any  or  either,  it  must 
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he  a  penalty,  and  not  liquidated  damages.  This  doctrine,  in  the 
•cases  in  vhicli  it  is  asserted,  is  traced  to  the  cases  of  AsUey  v. 
Weldon,  2  Bos.  &  Pul.  346,  and  Kemble  y.  Farren,  6  Bing.  141. 
But  I  do  not  understand  either  of  these  cases  as  establishing 
■anj  such  rule.  The  principle  to  be  deduced  from  them  is,  that 
where  a  party  agrees  to  do  several  things,  one  of  which  is  to  pay 
«  sum  of  money,  and  in  case  of  a  failure  to  perform  any  or 
either  of  the  stipulations,  agrees  to  pay  a  larger  sum  as  liqui- 
^ted  damages,  the  larger  sum  is  to  be  regarded  in  the  nature 
•of  a  penalty;  and  being  a  penalty  in  regard  to  one  of  the  stipu- 
lations to  be  performed,  is  a  penalty  as  to  all.  In  Kemble  y. 
Farren,  supra,  Tindal,  C.  J.,  says  that  if  the  clause  fixing  the 
■sum  for  liquidated  damages  "had  been  limited  to  breaches 
which  were  of  an  uncertain  nature  and  amount,  we  should  haye 
iiiought  it  would  have  the  effect  of  ascertaining  the  damages 
upon  any  such  breach;"  thus  rejecting  the  doctrine  contended 
ior  by  the  defendant's  counsel  in  the  present  case.  It  is  true 
ihat  the  doctrine  thus  contended  for  has  been  adopted  in  some 
English  and  in  several  American  cases:  hastily,  I  should  think, 
-and  without  a  careful  examination  of  the  cases  from  which  it  is 
-supposed  to  be  derived.  But  if  it  should  be  considered  as  having 
imy  solid  foundation  in  principle,  it  should  be  applied  only  in 
-subordination  to  the  general  rule,  which  requires  the  courts  in 
these,  as  in  all  other  cases,  to  carry  into  effect  the  true  intent 
•of  the  parties.  It  should  never  be  applied  to  cases  like  the  pre- 
sent, where  the  amount  of  damajges  is  uncertain  from  the  nature 
-of  the  subject  itself;  and  incapable  of  proof,  not  only  from  that 
-uncertainty,  but  from  the  circumstances  of  the  case  already 
stated,  and  where  for  these  reasons  there  was  a  necessity  for 
ascertaining  them  by  estimate,  by  the  parties  in  their  contract. 
The  only  plausible  ground  for  withholding  the  doctrine  in  any 
case  is,  that  the  party  might  be  made  responsible  for  the  whole 
4kmount  of  damages  for  the  breach  of  an  unimportant  part  of  his 
contract,  and  so  be  made  to  pay  a  sum  by  way  of  damages 
^prossly  disproportionate  to  the  injury  sustained  by  the  other 
party.  Without  undertaking  to  deny  that  this  rule  may  be 
properly  applied  to  some  cases,  I  can  not  think  it  ought  to  be 
-applied  to  the  present.  The  injustice  which  it  professes  to  avoid 
IB  no  greater  than  that  which  is  tolerated  in  many  other  cases  for 
Hie  purpose  of  enforcing  a  faithful  performance  of  contracts.  A 
.laborer,  for  instance,  who  agrees  to  work  by  the  month  or  by  the 
year,  his  wages  to  be  paid  at  the  end  of  the  term,  loses  by  our  law 
the  fruits  of  his  toil  if  he  fails  in  his  last  day's  work;  andafarmer 
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who  oontiacts  to  deliyer  to  a  metchant  one  bundled  tons  of  hay, 
for  which  he  is  to  be  paid  when  the  whole  is  deliTeied,  and  de- 
livers ninety-nine  tons,  but  fails  in  deliyering  the  last  load  to 
make  up  the  quantity,  can  recover  for  no  part  of  what  be  has 
delivered.  If  the  rigor  and  severity  of  this  rule  can  be  justified, 
we  shall  have  no  diffiouliy  in  reconciling  our  minds  to  the  pro- 
priety of  holding  that  the  surety  for  De  Forest  is  responsible  in 
the  specified  amount  of  damages  for  the  non*performanoe  of  bia 
contract,  and  in  declining  to  relieve  him  from  the  consequences 
of  a  breach  to  which  he  made  himself  liable  I7  his  bond. 

Again:  this  is  an  action  upon  a  bond  in  the  penalty  of  one 
thousand  dollars,  conditioned  to  pay  five  hundred  dollars  in  a 
certain  event  therein  mentioned.  In  Fletcher  v.  Dyche,  2  T.  B. 
82,  Buller,  J.,  says:  **  Where  there  is  a  penalty  in  a  bond,  it  is 
strange  that  the  sum  mentioned  in  the  condition  should  be 
called  a  penalty."  And  Lord  Eldon,  in  AatieyT.  Weldon,  eupra, 
says  it  would  have  been  absurd  to  say  that  the  sum  mentioned 
in  the  condition  of  a  bond  and  secured  by  a  penalty  should  it- 
self be  regarded  as  a  penal  sum.  See  Smith  v.  8mUh,  4  Wend. 
468.  Whether  we  look  to  the  form  of  the  defendant's  oontoet,. 
to  the  nature  of  his  engagement,  or  to  thedrcumstanoes  in  rela- 
tion to  which  it  was  made,  we  find  the  intention  of  the  parties 
was  that  the  sum  expressed  in  the  condition  of  the  bond  sihould 
be  paid  for  a  breach  of  De  Forest* s  contraot.  The  jury  having 
found  it  broken,  we  think  the  judgment  of  the  court  below 
should  be  affirmed. 

AuiBH,  J.,  concurred  in  the  above  opinion,  but  thought  a  new 
trial  should  be  granted  on  the  ground  that  the  oourt  below  ened 
in  holding  that  the  breach  was 

All  the  other  judges  concurred. 

Judgment  affirmed. 


Wbat  asm  LiQumATSD  Dahaobs:  Kote  to  JSTflilllfBW  v.  OtrntOn,  S8 
Deo.  138»  oontaining  collAoted  oaaes. 

Whstebb  Stzfulatsb  Sum  n  JjsquviATgD  DAMAom  ob  Mbbb  Fks* 
axot:  See  ezhAiistive  note  to  Oraham  v.  Bidbkass  1  Am.  Dee.  SSI;  note- 
to  Ourrp  V.  Lartr^  40  Id.  489. 

Webst  Damaoss  BxroND  "BmsAurr  iiatbs  Bsoovsrsd:  €fraham  v.  JUdfc- 
hamm  1  A"*-  Deo.  328w 

Cases  Showing  SxcpuukcsD  Sum  to  bs  MBASuas  or  BsEABAxnur  lOt 
Failubs  to  Pxbiobm  Gobtbaot,  and  hot  Mbbb  FBHAurr:  Tanlewetm  v. 
«miM»  8  Am.  Deo. 727;  PiereeY.  IkiUer,6Id.  102;  Brooktr.  H^Mard,BlL 
104;  ffamatam  v.  Offerttm,  38  Id.  186;  MOUr  v.  MUkU,  SO  Id.  476|  JIwbm  n 
#M^  66  Id.  6ia 
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CAsm  Showiko  Sxifvlatu)  Sum  to  bb  PsnAi/rr,  ahb  wot  laqumAm 
DAHAon:  JDmmU  t.  Ciimwiw,  2  Am.  Deo.  100;  PerfeiM  t.  Lymamt  6  Id. 
158;  Siemnu  ▼.  itarrvtt,  11  Id.  223;  BoMl  r.  TUttser,  44  Id.  296;  Oiarrp  r. 
Xoivr,  49  Id.  486. 

Thi  naxGiPAL  OAsa  was  oixsd  in  Koyes  v.  PA^jm^  60  N.  T.  412;  8.  C. 
16  AbK  Pr.,  N.  S.,  406;  Kemp  ▼.  Knkkerhoeher  Ice  Co,,  69  K.  T.  68;  8.  C, 
51  How.  Pr.  87;  OohoeU  y.  Lawrence,  24  Id.  326;  8.  C,  38  Bark  647;  88  N. 
T.  74»  to  the  point  that  one  of  the  roles  of  oonstraction  estsblished  by  ossee 
sunilsr  to  the  prindpsl  one  1%  thst  the  oonrts  are  to  be  goremed  by  the  in- 
tention of  the  pwrtiee,  to  be  gstheied  from  the  language  of  the  oontraot  itseli^ 
•nd  from  the  natore  and  oironmstanoes  of  the  case;  bat  Chnrch,  G.  J.,  in 
Ifcyee  y.  PkSOipe,  mtprOf  refers  to  a  few  of  the  nnmeroits  aathorities  to  illns- 
trate  the  diffionlties  ezperienoed  in  this  lespeet  See  alio  Maniee  y.  Brady ^ 
15  Abb.  Fr.  176;  ShtU  y.  HamOUm,  8  Daly,  467;  Okmeia  y.  Caah,  21  N.  T. 
S66;  Panom  y.  Taiflor,  12  Hon,  268;  Odwdl  y.  fbaZfa,  36  How.  Pr.  320,  all 
citing  the  principal  esse;  which  Is  also  eited  in  Lampman  y.  GbcAftm,  16  K. 
T.  278;  CRike  y.  BpoMing,  5  Hon,  458.  Prior  to  the  principal  esse  it  was 
supposed  to  haye  been  a  settled  principle  in  New  York,  that  when  a  snm  was 
stipolated  to  be  psid  for  the  non-performanoe  of  any  or  either  of  seyersl  dis- 
tinct acte  wliioh  a  parly  had  agreed  to.  perform,  it  was  to  be  oonstmed  ss  a 
penalty;  bnt  the  fbaod  som  will  now  be  considered  ss  dsmsges:  iSltaplM  y* 
Porfar,  41  BsriK  662. 


HeNDBIOKSON  V.  F^FLB. 

[10  Vsw  TosK  (6  Saun),  U.] 
BuLi  IS  nuT  All.  Pabtt  has  Said  Whkjh  n  Bbufabt  to' 
QuiSTiuss  LnroLyxD  in  the  trial  is  sdmiisible  in  eyidenoa  against  him. 
The  eoEoeptlons  to  this  rule  sre  where  the  oonfession  hss  been  drawn  from 
the  prisoner  hf  mesns  of  a  threat  or  a  promise,  or  where  it  is  not  yolnn« 
tsiy  beoanse  obtsined  oompnlsorily  or  hf  improper  inflnenne. 

AmWBBS  OF  Winms  BzAMimD  at  Gobokxb's  Ivqumt,  before  any  orim- 
inal  diaige  has  been  made  or  prooesi  issued  sgainst  the  witness,  may  be 
pioved  agsinst  him  on  his  subsequent  trial  for  haying  killed  the  deceased, 

Monvs— BymsircB  that  Will  Madk  bt  Woman's  Fathxe  was  Snon 
as  greatly  to  disappoint  her  hnsbsnd's  expectations  of  pecuniary  benefit 
from  his  manisge  to  her  is  competent  sgsinst  him  on  a  tnal  lor  murder- 
ing her.  Sueh  eyidflnoe  may  tnd  to  show  a  motiya  in  him  for  the 
killing. 

WsiT  of  €Ror  to  xevi0w  a  oonyiotion  of  miuder.  The  futg 
appear  from  the  opiniona 

Jchn  K.  Porter f  tor  the  plaintiff  in  error. 

BamiUon  Barru,  for  the  defendants  in  error. 

^jr  Oonrt,  Paboe,  J.  The  general  role  is,  that  aU  a  party  baa 
aaid  which  is  relerant  to  the  qneetioiui  involTed  in  the  trial  is 
admiflsible  in  evidence  against  him.  The  exceptions  to  this 
role  are  where  the  confession  has  been  drawn  from  the  pxisonar 

Ax.  nsc  TOL.  IiTT   m 
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hj  means  of  a  threat  or  a  promise,  or  where  it  is  not  yolantarj 
because  obtained  compulsorilj  or  by  improper  influence.  It  is 
not  claimed  in  this  case  that  the  statement  in  question  was  ob- 
tained by  means  of  any  promise  or  threat,  or  by  any  inducement 
whatever;  nor  is  it  supposed  that  there  was  any  compulsion  or 
any  influence  affirmatively  exercised  upon  the  mind  of  the  pris- 
oner, beyond  what  is  sought  to  be  inferred  from  the  &ct  thathe 
was  required  to  testify  as  a  witness.  But  it  is  contended  that 
because  he  was  so  required  to  testify,  upon  a  general  inquiiy 
into  the  cause  of  the  death  of  his  wife,  his  statement  was  not 
voluntazy,  and  should  have  been  excluded.  The  record  shows 
that  the  objection  at  the  trial  was  placed  only  on  the  ground 
that  the  statement  was  not  voluntary.  Hendriokson  was  not 
in  custody.  He  made  no  objection  to  being  sworn  as  a  witness 
or  to  answering  any  question  that  was  put  to  him.  He  was 
treated  in  eveiy  respect  like  the  other  witnesses.  At  the  time 
of  his  examination,  no  circumstances  had  been  developed  war- 
ranting a  suspicion  against  him.  The  poet-mofiem  examination 
did  not  take  place  till  the  next  day,  and  it  was  not  until  the 
second  day  after  his  testimony  before  the  coroner's  inquest  that 
he  was  arrested  under  a  warrant  issued,  not  hy  the  coroner,  but 
by  a  police  justice  of  the  city  of  Albany.  His  statement  as  a 
witness  was  in  no  respect  an  admission  of  guilt.  On  the  oon- 
tnaty,  it  wasa  denial  of  material  fi&cts  attempted,  on  his  trial,  to 
be  established  by  other  witnesses.  His  testimony  was  calou^ 
lated  to  ward  off  suspicion  from  himself,  not  to  attract  it  towards 
him.  The  question  presented,  therefore,  is  whether,  under  the 
circumstances,  the  statement  of  a  witness  is  to  be  excluded  on 
the  ground  that  it  was  not  voluntarily  made.  Several  English 
nisi  prius  decisions  were  cited  on  the  argument,  which  it  is 
necessary  to  examine. 

Meroercn'B  Case,  2  Stark.  866,  decided  in  1818,  was  an  indict- 
ment against  a  magistrate  for  having  cormptiy  and  improperly 
granted  licenses  to  public  houses,  which  were  his  own  property. 
Abbott,  J. ,  permitted  the  prosecution  to  prove  what  the  defendant 
had  said  in  the  course  of  his  examination  before  a  committee  of  the 
house  of  commons,  appointed  for  the  purpose  of  inquiring  into 
the  police  of  the  metropolis,  though  it  was  objected  that  the 
statement  had  been  made  under  a  compulsory  process  from  the 
house  of  commons,  and  that  the  declarations  were  not  volun- 
tary. In  the  case  of  Haworth,  4  CSar.  &P.  254,  decided  in  1830, 
it  appeared  that  before  the  prisoner  was  charged  or  suspected, 
a  person  named  Shearer  had  been  eyaminecl  on  the  ohazge  of 
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foigexy,  and  that  the  prisoner  was  called  as  a  witness  and 
deposition  taken.  The  counsel  for  the  prosecation  proposed  to 
read  this  deposition  as  eridenoe  against  Haworth,  which  was 
objected  to.  Parke,  J.,  said:  '*!  think  that  I  onght  to  re- 
ceiTe  this  eridence.  The  prisoner  was  not,  when  he  made  this 
deposition,  charged  with  any  offense,  and  he  might,  on  that  as 
well  as  on  any  other  occasion  when  called  as  a  witness,  have 
objected  to  answer  any  question  which  might  have  a  tendency 
to  expose  him  to  a  criminal  charge;  and  not  having  done  so,  his 
deposition  is  evidence  against  him." 

In  a  note  l^  the  reporter  to  this  case,  it  is  said  that  in  a  case 
tried  at  Worcester,  where  it  appeared  that  a  coroner's  inquest 
had  been  held  on  the  body  of  A.,  and  it  not  being  suspected  that 
B.  was  at  all  concerned  in  the  murder  of  A.,  the  coroner  had  ex- 
amined B.  upon  oath  as  a  witness,  Parke,  J.,  would  not  allow 
the  deposition  of  B.,  so  taken  on  oath  on  the  coroner's  inquest, 
to  be  read  in  evidence  on  the  trial  of  an  indictment  afterwards 
found  against  B.  for  the  same  murder.  I  can  not  find  that  this 
anonymous  case  is  anywhere  reported  more  fully.  It  would  be 
much  more  satisfactory  to  know  the  particular  circumstances  of 
the  case,  and  the  grounds  for  the  decision.  Without  them,  it 
is  entitled  to  but  little  weight  as  authority.  And  so  it  seems  to 
have  been  viewed  by  littledale,  J.,  in  the  case  of  Bex  v.  Clewer^ 
tried  before  him  during  the  same  year, and  reported,  as  to  other 
points,  in  4  Car.  &  P.  221.  In  Mr.  Greaves'  note  to,  2  Buss,  on 
Grimes,  7th  Am.  ed.,  860,  on  the  authority  of  his  manuscript 
notes,  he  says  the  grand  jury  asked  Littledale,  J.,  ''Can  evi- 
dence of  a  prisoner  who  was  examined  on  oath  before  the  cor- 
oner as  a  witness  be  admitted  as  evidence  against  the  same  per- 
son when  subsequently  indicted  for  the  murder  of  the  person  on 
whose  body  the  inquest  was  held?"  Littledale,  J.,  answered 
in  the  affirmative;  when  the  case  referred  to  in  the  anonymous 
note  being  mentioned,  the  judge  (Littledale)  directed  the  grand 
jury  to  receive  the  evidence,  and  leave  the  point  for  dismission 
on  the  trial. 

Tabby's  Case,  6  Car.  A  P.  680,  tried  in  1888,  was  an  indict- 
ment for  burglary.  Andrews,  for  the  prosecution,  proposed  to 
read  a  statement  made  upon  oath  by  the  prisoner  at  a  time  when 
he  was  not  under  any  suspicion.  Prendergast  objected  that  it 
was  a  violation  of  the  rule  of  law  which  held  that  a  prisonei 
oould  not  be  sworn.  Yaughan,  B.,  said:  "  I  do  not  see  any 
objection  to  its  being  read,  as  no  suspicion  attached  to  the  party 
at  the  time.    The  question  is.  Is  it  the  statement  of  the  pria* 
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oner  under  oaih?  Olearly  it  is  not;  for  he  was  not  a  prisoner 
at  the  time  he  made  it."  In  Bex  t.  Leuris,  6  Id.  161,  decided 
also  in  1888,  sereral  persons,  one  of  whom  was  the  prisoner, 
were  sammoned  before  the  committing  magistrate  touching  the 
poisoning  of  0.  No  person  was  then  specifioally  charged  with 
the  oflbnse.  The  prisoner  was  sworn,  and  made  a  statement^ 
and  at  the  conclusion  of  the  examination  she  was  commitled  for 
trial.  It  was  held  that  this  statement  was  not  reoeiTaUe  in 
evidence  against  the  prisoner.  Gumey,  B.,  said  this  case  was 
quite  distinguishable  from  that  of  Bex  y.  2UUy,  9upra,  and  that 
under  the  circumstances  he  should  have  agreed  with  his  brother 
Yaughan;  ''but,"  he  said,  ''this  being  a  deposition  made  bj 
the  prisoner  at  the  same  time  as  all  the  other  depositions  on 
which  she  was  conmiitted,  and  on  the  Tcry  same  day  on  which 
she  was  committed,  I  think  it  was  not  receiTsble.  I  do  not 
think  this  examination  perfectly  voluntary."  It  has  been  sup- 
posed the  prisoner  was  brought  before  the  magistrate  on  a 
charge  or  suspicion  of  guilt,  but  Mr.  GreaTCS  says  in  his  note,. 
S  Buss,  on  Grimes,  7th  Am.  ed.,  867,  note  n,  that  he  was  conn* 
sel  in  this  case,  and  that  the  prisoner  was  sununoned  in  the  ordi* 
nazy  way,  as  a  person  who  could  give  some  eyidenoe  touching 
the  matter,  and  not  because  any  sospioion  attached  to  her. 

In  Bex  T.  Dairia,  6  Oar.  &  P.  177,  also  decided  in  1883,  the 
daughter  had  been  examined  as  a  witness  before  the  committing 
magistrate  against  her  father,  and  was  then  committed  as  a  joint 
receiTer  of  stolen  goods  with  him.  Her  statement  was  excluded 
as  evidence  against  her  on  her  trial,  I7  Chnney,  B.,  on  the  sam» 
ground  as  in  Bex  t.  Lewis,  supm.  In  regard  to  this  case,  Mr. 
Ghieaves  says,  2  Buss,  on  Grimes,  7th  Am.  ed.,  867,  note  n,  that 
the  ground  of  the  decision  was,  not  that  there  was  a  sospidon  in 
the  mind  of  the  magistrate,  nor  even  that  the  prisoner  might  be 
aware  that  there  was  such  asuspidon,  but  that  the  prisoner  had 
been  examined  on  oath  as  a  witness;  and  says  that,  after  the 
decision  in  the  late  case  of  Begina  t.  Wheater,  S  Moo.  Gr.  Gas. 
46,  to  which  I  shall  refer  hereafter,  it  may  be  doubted  whether 
that  was  a  sufficient  reason  for  rejecting  the  deposition.  In  Be- 
gina  y.  Whedey,  8  Gar.  &  P.  260,  decided  in  1888,  a  parly  who 
was  charged  with  murder  made  a  statement  before  the  coroner 
at  the  inquest,  which  was  taken  down.  The  paper  purported 
that  the  statement  was  made  on  oath.  Alderson,  B.,held,  on 
the  trial  of  the  party  for  murder,  that  the  statement  was  not 
receivable,  and  that  parol  evidence  was  not  admismble  to  show 
that  no  oath  had  in  tad  been  administered  to  the  prisoner.    U 
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this  was  a  case  of  the  examination  of  a  prisoner,  and  not  of  a 
^tnees,  as  it  has  been  understood  to  be  by  commentators,  2 
Buss,  on  Crimes,  865,  860,  and  notes,  its  correctness  will  not 
\)e  questioned,  and  it  can  have  no  bearing  upon  the  question 
now  before  us.  The  next  case  in  order  of  time  was  Begina  t. 
Wheaier,  mipra^  decided  in  1888,  which  was  an  indictment 
for  forgery.  On  the  trial,  before  Ooleridge,  J.,  the  examina- 
tion of  the  prisoner,  prcTiously  taken  on  oath,  as  a  witness, 
before  the  commissioners  of  bankruptcy,  concerning  the  bills 
alleged  to  be  forged,  was  held  admissible  as  evidence  against 
him.  The  opinion  of  all  the  judges  was  desired  on  this  point, 
and  the  case  was  argued  before  all  the  judges  except  Parke,  J., 
and  Ghimey,  B.,  who  held  that  the  evidence  had  been  properly 
lecdyed.  In  Begina  v.  (hoen,  9  Oar.  A  P.  88,  tried  in  1889, 
{he  defendants  were  indicted  for  rape.  The  prosecution  offered 
to  prore  the  statements  made  by  Owen  on  oath,  at  the  inquest 
held  on  the  body  of  the  person  ravished,  while  the  defendants 
were  in  custody.  The  counsel  for  the  prisoner  admitted  that, 
where  witnesses  had  been  examined  voluntarily,  their  depositions 
might  afterwards  be  read  against  them,  but  objected  that  these 
defendants  were  in  custody,  and  cited  the  case  of  Wheeley,  where 
Baron  Alderson  rejected  the  deposition  because  it  was  on  oath 
and  taken  while  in  custody.  But  Williams,  J.,  said:  '*  I  know 
that  my  brother  Alderson  did  so,  but  I  also  know  that  there  has 
been  a  reaction  in  opinion,  if  I  may  be  allowed  the  expression. 
I  shall  therefore  receive  the  evidence,  and  reserve  the  point,  if 
it  shall  become  necessary."  It  is  said  that  Baron  Alderson,  who 
had  tried  Wheeley's  case,  was  in  the  next  court  at  this  time,  and 
that  Williams,  J.,  had  consulted  with  him  in  an  earlier  part  of 
the  case:  Joy  on  Confessions,  62. 

In  Begina  v.  Otoen,  9  Car.  &  P.  288,  the  same  defendants 
were  tried  in  18A0  for  the  murder  of  the  person  ravished;  and 
Ghimey,  B.,  refused  to  receive  in  evidence  the  depositions,  on 
oath,  of  the  prisoners  taken  before  the  coroner's  inquest,  though 
it  must  have  been  known  they  had  been  received  on  the  previous 
trial  of  the  same  prisoners  for  rape.  Baron  Gumey,  however, 
cited  Wheater's  case,  then  recentiy  tried  before  Coleridge,  and 
admitted  he  could  not,  on  principle,  see  the  distinction  between 
that  and  some  of  the  other  cases.  In  the  late  case  of  Begina  v. 
Sandys,  1  Car.  &  M.  845,  decided  in  1841,  the  prisoner  was 
tried  for  murder,  and  Erskine,  J.,  admitted  in  evidence  her 
deposition  taken  at  the  coroner's  inquest,  and  reserved  the 
|x>ints  for  the  consideration  of  the  fifteen  judges.    All  the  de* 
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« 

eiflions  to  which  I  have  referred,  except  that  in  the  case  of 
Wheater,  were  made  at  niei  prius,  and  their  general  current  is 
certainly  in  favor  of  the  admissibiliiy  of  the  eyidence  in  question; 
but  to  give  them  or  any  of  them  much  weight  as  authority,  it  is 
necessary  to  understand  the  reasons  that  governed,  and  to  see 
on  what  principles  they  are  based.  Without  that,  decisionB 
made  at  the  assizes,  necessarily  without  time  for  consultation 
and  examination,  can  avail  but  little  in  deciding  a  contzoYerted 
question  of  law.  So  far  as  the  evidence  was  rejected  on  the 
ground  that  the  statement  was  on  oath,  as  in  the  case  of  Davis 
and  others,  it  must  now  be  regarded  as  settled  by  the  deciaion 
of  all  the  judges  in  Wheater's  case,  above  cited,  that  that,  of 
itself,  constitutes  no  objection.  Mr.  Joy,  in  his  treatise  on  the 
admissibility  of  confessions,  reviews  all  the  decisions  at  mat 
priu8  apparentiy  conflicting,  and  comes  to  the  conclusion  that 
the  decision,  by  all  the  judges,  in  Wheater's  case,  establishes 
the  principle  that  a  statement,  not  compulsory,  made  hy  a  parfy 
not  at  the  time  a  prisoner  under  a  criminal  charge,  is  admissible 
in  evidence  against  him,  although  it  is  made  upon  oath:  Joy  on 
Oonfessions,  sees.  8,  6>% 

It  is  now  regarded  as  a  well-settled  rule,  and  recognized  in 
the  elementary  books,  that  where  a  witness  answers  questions 
upon  examination  on  a  trial  tending  to  criminate  himself,  and 
to  which  he  might  have  demurred,  his  answers  may  be  used  for 
all  purposes:  2  Stark.  Ev.  50;  Boscoe's  Cr.  Ev.  45.  Such  an- 
swers are  deemed  voluntary,  because  the  witness  may  refuse  to 
answer  any  question  tending  to  criminate  him:  1  GreenL  Ev., 
sec.  225.  If,  however,  he  should  be  compelled  to  answer,  after 
o.lftJTniTig  his  privilege,  his  answer  will  be  deemed  compulsory, 
and  can  not  be  given  in  evidence  against  him.  When  the  evi- 
dence offered  has  been  rejected  on  the  ground  that  the  statement 
was  made  when  the  prisoner  was  in  custody  charged  with  crime, 
as  in  Wheeley's  case  and  Owen's  case,  it  seems  to  me  dear  thai 
it  was  properly  excluded,  because  these  were  eases  of  the  exam- 
ination of  a  prisoner,  not  of  a  witness.  In  such  cases  it  is  a 
judicial  exammation,  and  it  should  not  be  on  oath,  and  certain 
precautions  for  the  protection  of  the  accused  are  always  to  be 
observed.  In  this  state  such  examinations  are  regulated  by 
statute:  2  B.  S.,  2d  ed.,  794.  But  neither  is  the  statute,  nor 
were  the  common-law  rules  of  which  it  is  declaratory,  applicable 
to  any  examination  except  that  of  a  person  brought  before  a 
magistrate  on  a  charge  of  crime.  All  other  examinations  are 
classified  as  extrajudicial:  1  Greenl.  Ev.,  sec.  216,  and  are  to  be 
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conducted  like  other  cases  of  the  examination  of  intnesses.  It 
is  eyident  that  in  deciding  the  case  of  Lewis,  above  cited,  the 
mind  of  the  presiding  judge  was  influenced,  to  some  extent,  by 
the  supposition  that  tiie  facts  peculiar  to  it  gave  to  the  testimony 
the  character  of  a  judicial  examination;  for  Baron  Gkimeiy  hiys 
stress  upon  the  &cts  that  the  deposition  was  made  at  the  same 
time  as  all  the  other  depositions  on  which  she  was  committed. 
In  both  these  resemblances  to  a  judicial  examination,  the  case 
of  Lewis  differs  from  that  now  b^ore  us;  for  Hendrickson  was 
arrested  on  a  complaint  made  before  a  different  magistrate  and 
on  a  subsequent  day.  It  is  unnecessary,  therefore,  to  express 
an  opinion  as  to  the  soundness  of  the  reasons  given  by  Baron 
Gumey  for  his  decision  in  the  case  of  Lewis.  The  examination 
of  a  witness  before  a  coroner's  inquest  bears  even  lees  resem- 
Uance  to  a  judicial  examination  than  that  taken  before  a  com- 
mitting magistrate  or  a  grand  jury.  A  coroner's  inquest  may 
be  held  in  all  cases  of  sudden  death;  but  an  examination  before 
a  committing  magistrate  or  a  grand  jury  takes  place  on  com- 
phunt  made  that  a  crime  has  been  committed.  It  is  only  where 
a  person  is  charged  with  crime,  and  is  examined  with  regard  to 
the  truth  of  such  charge,  that  his  examination  can  be  considered 
judicial. 

In  the  case  of  the  Stale  v.  BroughUm,  7  Ired.  96  [46  Am.  Dec. 
189],  decided  in  North  Carolina  in  1846,  where  the  grand  jury 
were  investigating  an  offense  with  a  view  to  discover  the  per- 
petrator, and  the  person  who  was  subsequently  indicted  was  ex« 
amined  before  them  on  oath,  and  charged  another  with  the 
commission  of  the  offense,  it  was  held  that  the  examination 
might  be  given  in  evidence  against  the  prisoner  on  the  trial  of 
his  indictment.  Buffin,  0.  J.,  said,  however,  that  if  the  evi- 
dence given  by  the  prisoner  had  been  a  confession  of  his  guilt, 
and  the  grand  jury  had  found  a  presentment  on  it,  the  court 
would  have  held  that  it  could  not  be  given  in  evidence  against 
him.  It  is  not  material  to  the  decision  of  this  case  to  inquire 
whether  the  chief  justice  was  right  or  not  in  the  distinction  he 
made  between  a  confession  and  a  statement  not  a  confession, 
because  neither  in  that  case  nor  in  the  one  now  before  us  was 
there  any  confession.  Both  statements  tended  to  turn  attention 
away  from  the  witness.  I  am  inclined,  however,  to  think  the 
chief  justice  erred  in  the  case  of  Broughton,  in  the  reason  as- 
signed for  his  decision;  for  the  hiw  seems  to  be,  that  the  rule 
as  to  confessions  applies  not  only  to  direct  confessions,  but  to 
evexy  other  declaration  tending  to  implicate  the  prisoner  in  the 
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crime  chaigedy  even  though  in  terms  it  is  an  accusation  of 
another,  or  a  lefosal  to  confess:  1  Greenl.  Ev.,  sec.  219,  note  2, 
and  cases  cited.    Bat  while  the  decision  in  the  case  of  Brongh- 
ton  is  in  accordance  mth  the  mling  in  the  case  before  xmb,  the 
reason  given  for  that  decision,  if  it  be  enoneous,  does  not  con- 
flict mth  soch  mling.    Independent  of  any  supposed  authority, 
I. do  not  see  how,  upon  principle,  the  evidence  of  a  vritnees,  not 
in  custody  and  not  charged  with  crime,  taken  either  on  a  coro- 
ner's inquest  or  before  a  committing  magistrate  or  agrand  jury, 
could  be  rejected.    It  ought  not  to  be  excluded  on  the.  ground 
that  it  was  taken  on  oath.    That  reason  would  exclude  also  the 
statements  of  witnesses  on  the  trials  of  issues.    The  evidence  is 
certainly  none  the  less  reliable  because  taken  under  the  solem- 
nity of  an  oath.    No  injustice  is  done  to  the  witness,  for  he  was 
not  bound  to  criminate  himself,  nor  to  answer  in  regard  to  any 
circumstance  tending  to  do  so.    If  it  is  a  good  ground  of  ex- 
dufiion,  that  the  statement  was  made  as  a  witness  on  oath,  then 
the  rule  of  law  that  protects  a  witness  from  criminating  him- 
self is  of  no  value,  and  may  at  once  be  abrogated.    The  rule  waa 
adopted  upon  the  supposition  that  the  answer  might  be  intro- 
duced in  evidence  against  the  witness.    If  it  can  not  be,  the 
witness  has  no  longer  any  reason  for  claiming  his  privilege. 
Nor  can  the  exclusion  of  the  evidence  depend  on  the  question 
whether  there  was  any  suspicion  of  the  guilt  of  the  witness 
lurking  in  the  heart  of  any  person  at  the  time  the  testimony  was 
taken.    That  would  be  the  most  dangerous  of  all  tests,  as  well 
because  of  the  readiness  with  which  proof  of  such  suspioion 
might  be  procured  as  of  the  impossibiliiy  of  refuting  it.    Be- 
sides, the  witness  might  have  no  knowledge  of  the  existence  of 
any  suspicion,  so  that  his  mind  could  not  be  affiacted  or  his 
testimony  influenced  I7  it.    It  is  only  when  he  is  chaiged  with 
crime,  and  examined  on  such  charge,  that  there  is  good  reason 
for  treating  him  as  a  parly  to  the  proceeding.    The  common 
law  has  been  as  tender  of  the  rights  of  witnesses  as  of  parties. 
It  is  the  policy  of  the  common  law  never  to  compel  a  person  to 
criminate  himself.    That  policy  secures  as  well  to  a  witness  as 
to  a  party  the  privilege  of  declining  to  answer.    The  former  is 
supposed  to  know  his  rights;  the  latter  is  to  be  specially  in- 
structed in  regard  to  them  by  the  presiding  magistrate.    But  if 
either  fail  to  avail  himself  of  the  privilege,  his  answer  is  deemed 
voluntaiy ,  and  may  be  used  as  evidence.  It  is  only  upon  a  judicial 
examination,  viz.,  in  the  case  provided  for  by  statute,  when  the 
prisoner  is  brought  before  a  magistrate,  chaiged  with  crime. 
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that  the  pieUmiiuizies  required  I7  the  statute  are  to  be  obeenred 
and  the  ezamination  taken  without  oath.  All  other  examina- 
tions are  extrajudicial.  The  former  is  the  ezamination  of  a 
party;  the  latter,  of  a  witness.  In  all  cases,  as  well  before  coro- 
ners' inquests  as  on  the  trial  of  issues  in  court,  when  the  wit- 
ness is  not  under  axresty  or  is  not  before  the  officer  on  a  charge 
of  cxime^  he  stands  on  the  same  footing  as  other  witnesses.  He 
may  refuse  to  answer,  and  his  answers  are  to  be  deemed  Tolun- 
taxji  unless  he  is  compelled  to  answer  after  having  declined  to 
do  so;  in  the  latter  case  only  will  they  be  deemed  compulsory, 
and  excluded.  Applying  these  rules  to  the  case  before  us, 
Hendrickson's  answers  before  the  coroner's  inquest  were  Tolun- 
taiy,  and  were  properly  received  as  evidence  against  him. 

The  second  ground  on  which  the  prisoner  asks  a  reversal  of 
the  judgment  is,  that  the  will  of  Lawrence  Yan  Deusen,  the 
Ikther  of  the  deceased,  was  improperly  admitted  in  evidence. 
This  evidence  was  received  as  bearing  upon  the  question  of 
motive.  If  ib  tended  in  the  least  to  show  that  the  prisoner  had 
been  disappointed  in  the  pecuniary  eiqpeotations  he  had  enter- 
tained from  his  alliance  with  the  family  in  not  being  able  to 
realise  them  till  after  the  death  of  his  wife's  mother,  and  then 
not  in  an  equal  proportion  with  the  brother;  or  if  it  tended  to 
flhow  how  little  properly  he  might  expect  from  his  wife  if  she 
lived:  in  either  case,  whether  the  supposed  motive  was  resent- 
ment or  avarice,  it  was  properly  received.  It  was  competent  to 
show  whether  <he  prisoner  would  gain  or  lose  by  the  death  of 
the  deceased,  and  to  compare  the  small  amount  expected  to  be 
lealiied  at  a  distant  day  with  the  intermediate  burden  of  her 
maintftpr^*^  Taken  in  connection  with  the  previous  testi- 
mony, tending  to  show  a  want  of  affection  on  the  part  of  the 
prisoner  towards  his  wife,  this  evidence  was  clearly  admissible. 
Considerable  latitude  is  allowed  on  the  question  of  motive. 
Just  in  proportion  to  the  depraviiy  of  the  mind  would  a  motive 
be  trifling  and  insignificant  which  might  prompt  to  the  com- 
mission of  a  great  crime.  We  can  never  say  the  motive  was 
adequate  to  the  offense;  for  human  minds  would  differ  in  their 
ideas  of  adequ^qr,  according  to  their  own  estimate  of  the 
enormity  of  crimty,  and  a  virtuous  mind  would  find  no  motive 
sufficient  to  justify  the  felonious  taking  of  human  life.  I  think 
the  evidence  of  the  will  was  properly  received.  It  was  the  prov- 
ince of  the  jury  to  determine  the  weight  to  which  it  was  en- 
titled.    II7  conclusion  is,  that  there  was  no  error  committed  on 
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the  ixial,  and  tbat  the  judgment  of  the  supreme  court  should 
be  affirmed. 

BuQGLiSy  JoHHSOHi  Denio,  sud  Edwaeds,  JJ.y  conourred. 

Gabdihib,  0.  J. ,  and  SEiDrnXf  J. ,  deliyered  dissenting  opinioDa^ 

AuiEN,  J.y  dissented. 

Judgment  affirmed. 

Gommsioir  Ikduobd  bt  DsLusmi  Hon  of  IiaiUHiTr  raoM  PuBn» 
lONT  wiU  not  be  raoeiTed  in  evidenoo:  AMe  ▼.  OuOd,  18  Am.  Doa  401; 
OommimweaUh  ▼.  Knapp^  20  Id.  401;  nor  is  one  extorted  by  pain  or  medi 
under  the  inflnenoe  of  hope  or  fear:  Hedor  ▼.  SkUe^  22  Id.  464;  Fmdleif  ▼. 
StaUy  36  Id.  667;  StaU  ▼.  Phdp$,  84  Id.  672.  But  a  pnimite  or  threat  pro- 
ceeding from  one  who  had  no  anthority  to  ezeonto  it,  and  who  had  no  oontral 
over  the  prisoner,  will  not  prevent  a  oonfesdon  made  under  each  oiioom- 
stances  from  being  received  in  evidence:  Stale  v.  Soper^  83  Id.  66S. 

It  is  iMFOBTAirr  to  Inquibb  WHBrmca  Pabtt  Aootobd  of  erime  had  apy 
motive  for  its  oommiiision.  The  fact  that  a  person  aoonsed  ol  taking  »  som 
of  money  had  porohased  »  number  of  lottery  tickets  before  the  money  was 
taken  is  admissible  in  evidence  against  him,  as  tending  to  show  »  motive  for 
the  taking:  BMoeh  ▼.  SUUe^  64  Anu  Dec  369.    See  eases  in  note  to  this 


MoTXVB. — ^Bvidenoe  that  the  accosed  at  the  time  of  the  killing  proposed  i 
buying  some  land  is,  in  connection  with  other  testimony,  admiasible  aa  tend- 
ing to  show  a  motive  for  the  killing,  to  wit,  to  get  money:  Ketmedf^  ▼.  Peopk^ 
6  Abb.  Pr.,  K.  8.,  148;  &  C,  89  K.  T.  264.  It  is  also  competent  for  the 
prosecution  to  prove  that  some  time  before  the  murder  was  committed  the 
deceased  had  complained  against  the  accused,  her  husband,  for  assault  and 
batteiy;  this  upon  the  question  of  motive:  People  v.  JfeGawi,  8  Park.  O. 
272-296.    In  each  of  the  above  oases  the  principal  case  was  dted. 

Statbmbnib  Madb  bt  Pbibobbb  uvdbb  Oath  at  Coronbb's  Ivqubr 
upon  the  body  are  admissible  against  him  upon  his  trial  for  the  murder,, 
although  he  knew  at  the  time  he  was  sworn  that  it  was  suspected  that  the 
deceased  was  poisoned,  and  that  he  himself  would  probably  be  arrested  for 
the  crime,  and  was  informed  by  the  coroner  that  rumors  implicated  him  and 
that  he  had  a  right  to  refuse  to  testify:  Teaehoui  ▼.  People,  41  K.  Y.  7.  In 
the  case  of  People  v.  MeMahon,  16  Id.  884,  an  exhaustive  consideration  o# 
the  principal  case  is  made,  and  a  conclusion  reached  which  is  hardly  consist- 
ent with  its  doctrine,  but  the  subsequent  case  of  TeaekonU  v.  People,  etqfra^ 
explains  away  the  reasoning  of  Pe(^  v.  MeMahcn,  sspra,  and  settles  the  law 
as  at  first  stated.  The  doctrine  of  the  principal  case  is  again  reaffirmed, 
and  said  to  be  the  settled  law  of  the  state,  in  People  v.  Monigovnerif,  13  Abbi 
"Pr,  207-261.  In  this  case  the  court  held  that  the  statements  of  the  prisoner 
in  reference  to  the  crime  are  not  deprived  of  a  voluntary  dbanotor  by  the 
fact  that  they  were  made  while  he  was  in  custody,  under  aitest  for  tfaa 
oflfonse.  A  similar  ruling  was  made  in  Mwrpikg  ▼.  People,  68  K.  Y.  690. 
Where  the  eodstenoe  of  a  conrupt  intent  is  material,  it  is  proper  to  prove  the 
antecedent  acts  and  declarations  of  the  accused  in  connection  witii  the  rm 
ffet^:  TSMeY.  PoopU,W^lL4SL  The  priaoipal  ease  is  cilsd  in  sU  of  tha 
above 
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[10  Nbw  Ton  (6  Bbldbt),  66.] 

Konaa  10  Aonnr  to  bk  Konoi  to  Pkikcxpal  must  bb  Qiwek  to  Hm 
while  aoting  in  the  oouxee  of  hie  employment. 

Baxkxbs  ABM  Pbisumsd  TO  BB  FiMTiJAB  WITH  S10XATUBI8  of  their  eui> 
tomen  or  depoeiton,  and  are  reeponrible  for  paying  foi^ged  oheoka  piir> 
porting  to  be  signed  by  them, 

DnosiTOB  18  NOT  BouKD  TO  EzAiOMB  Chbokb  whoo  retamod  by  the  bank 
on  the  periodical  balancing  of  hi*  book;  nor  doee  his  negleot  to  do  so,  or 
his  confiding  the  duty  to  a  clerk  who  oonoeals  the  true  state  of  faets  from 
him  and  the  bank  offioers,  render  the  balance  as  retained  by  the  bank 
obligatory  on  him,  or  estop  him  from  afterwards  proving  that  some  of 
the  cheeks  retained  by  the  bank  as  paid  were  forgeries. 

AmAL  from  a  judgment  of  the  New  York  superior  ooiirt.  A 
derk  who  had  charge  of  his  employer's  bank  aooount  perpe- 
trated a  series  of  forgeries  of  checks,  which  he  was  able  to  con- 
ceal from  both  his  employer  and  the  bank  officers  by  reason  of 
the  fact  that  the  pass-book  and  the  checks  returned  wheneyer 
the  account  was  balanced  were  in  his  own  charge.  On  the. 
death  of  his  employer  the  forgeries  were  discoTcred.  The  rep- 
resentatiyes  then  demanded  payment  of  the  sums  that  had  been 
deposited,  less  the  true  checks  only.  The  bank  claimed  to  charge 
the  false  checks  also,  chiefly  on  ttie  ground  that  the  depositor 
was  in  fault  for  not  examining  his  pass-book  and  returned  checks 
from  time  to  time,  the  doing  which  would  have  giyen  him  knowl- 
edge of  the  forgeries.  The  representatiTes  then  brought  this 
suit  against  the  bank,  in  the  name  of  its  president.  Under  in- 
structions from  the  presiding  judge  that  the  bank  was  not  enti- 
tled to  charge  false  checks,  whether  paid  before  and  returned 
with  the  first  balancing  of  the  book  or  afterward,  the  jury  re- 
turned a  verdict  for  the  full  amount  claimed.  The  general  term, 
distinguishing  between  the  two  classes  of  checks,  directed  that 
defendant  should  have  a  new  trial  unless  plaintiff  should  con- 
sent to  reduce  the  amount  of  the  yerdiot.  He  did  so,  and  en- 
tered judgment  for  the  reduced  amount;  but  as  the  court  of 
appeak  held  that  the  reduction  rested  merely  upon  his  consent, 
the  details  as  to  that  branch  of  the  case  are  unimportant. 

Nicholas  EtU,  jun,,  for  the  appellant,  the  bank  president. 

Edward  Sanford,  for  the  respondents,  the  representatives  of 
the  depositor. 

By  Oourt,  Aixnr,  J.  The  jury,  by  their  verdict,  pronounced 
the  checks  upon  which  the  money  in  dispute  was  paid  to  be 
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f orgerieBy  and  it  is  not  claimed  that  the  inteetate,  WeisBer,  after 
he  had  personal  knowledge  of  the  faots,  did  any  act  bj  which 
he  made  them  his  own.  After  the  forgeries  were  disooTered  hj 
him  he  did  not  in  any  manner  recognize  Harlin,  the  f oiger,  as 
his  agent  for  drawing  the  checks.  The  original  payment  of  the 
cheeks  by  the  bank  was  in  their  own  wrong,  and  if  paid  to  an 
innocent  holder,  the  money  could  not  be  recoyered  back:  Price 
Y.  Neale,  8  Burr.  1864;  Ooddard  ▼.  MercharU^  Bank,  i  N.  Y.  147; 
Bank  of  Commerce  v.  Onion  Bank,  8  Id.  230.  The  defense  in 
the  action  is  based  upon  the  alleged  negligence  of  Weisser  in 
omitting  to  examine  his  bank-book  after  it  had  been  settled  and 
balanced  by  the  bank  and  returned  with  the  canceled  Touchers, 
and  to  compare  them  with  his  check-book,  by  which  the  forger- 
ies might  haye  been  earlier  detected.  But  I  can  find  no  princi- 
ple upon  which  this  defense  can  be  sustained. 

1.  The  intestate  was  not,  within  any  rule  of  law,  estopped  from 
alleging  that  the  signatures  of  the  checks  were  unauthorized: 
1.  He  did  no  act  to  giye  currency  to  the  checks;  2.  He  did  no 
act  with  a  yiew  to  influence  the  conduct  of  the  defendants,  or 
by  which  they  were  influenced  and  induced  to  part  with  their 
properly  or  change  their  position:  Deadl  y.  OdeU,  3  Hill  (N.  Y.), 
216  [88  Am.  Dec.  628] ;  Pickard  y.  Sears,  6  Ad.  &  EL  469;  Canal 
Bank  y.  Bank  of  Albany,  1  HiU  (N.  Y.),  287. 

2.  The  most  that  can  be  claimed  is,  that  the  **  writing  up"  of 
the  bank-booky  debiting  in  it  the  forged  checks  and  returning 
the  book  with  the  youchers,  was  the  statement  of  an  account  by 
the  bank,  and  that  Weisser,  by  retaining  the  account  after  a 
reasonable  time  for  its  examination  had  elapsed,  without  objec- 
tion, must  be  deemed  to  haye  acquiesced  in  it  and  admitted  it 
to  be  correct,  and  is  equally  bound  by  it  as  by  an  account 
stated.  This  is  undoubtedly  the  result  of  his  omission  person- 
ally to  examine  his  account  and  take  seasonable  objections  to 
improper  items.  Still,  inasmuch  as  the  defendant  has  not,  l>y 
the  silence  of  Weisser,  been  induced,  to  take  any  action  or  lost 
any  rights,  the  only  effect  of  this  is  to  cast  the  burden  of  proof 
upon  Weisser  and  his  representatiyes  to  show  fraud,  error,  or 
mistake  in  the  account.  It  is  not  conclusiye,  but  merely  prima 
facie  eyidence  of  the  dealings  between  the  parties:  MdnhaUan 
Company  y.  Lydig,  4  Johns.  877  [4  Am.  Dec.  289];  Sherman  y. 
Sherman,  2  Yem.  276;  Philipa  y.  Belden,  1  Edw.  Ch.  1;  Kins- 
man y.  Barker,  14  Yes.  679;  BuUock  y.  Boyd,  2  Edw.  Oh.  293; 
Barrow  y.  Bhinelander,  1  Johns.  Oh.  660.  At  law,  as  weU  as 
in  equity,  a  settled  account  may  be  impeached  by  proof  of  un« 
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faixneaa  or  mistakeB  in  law  or  fact:  Perkins  ▼•  J3aH,  11  Wheat. 
237;  1  Six>z/8  Eq.  Jnr.,  seos.  628,  628,  629.  The  aoqpiiesoenod 
in  the  aooonnt  as  stated  can  be  of  no  more  hinding  force  than 
an  express  admission  of  the  genuineness  of  the  signatures  to 
the  forged  oheoks  would  haye  been;  and  yet  such  admission, 
made  in  good  faith,  would  not  have  oonoluded  the  party,  unless 
third  persons  had  been  induced  to  giye  credit  to  the  checks  and 
part  with  yalue  upon  the  faith  of  such  admission:  EaU  ▼.  Huae^ 
10  Mass.  40;  Salem  Bank  r.  CfUmoesier  Bank,  17  Id.  1  [9  Am. 
Deo.  111]. 

8.  It  is  said  that  Harlin  settled  the  account  with  the  bank  as 
the  agent  of  Weisser,  and  that  the  agent  haying  knowledge  of  the 
forgeries,  and  that  the  charges  in  dispute  were  based  upon  such 
fozgeries,  the  principal  was  aflEected  by  the  knowledge  of  the 
agent,  and  must  be  deemed  to  haye  acted  in  person,  with  full 
knowledge  of  all  the  &cts,  and  thus  to  haye  acquiesced  in  the 
payment  of  the  forged  checks  from  his  funds.  The  principle 
that  notice  to  an  agent  is  notice  to  the  principal  is  quite  famil- 
iar, but  is  only  applicable  to  cases  in  which  the  agent  is  acting 
in  the  course  of  his  employment.  Were  it  otherwise,  and  did  ii 
extend  to  acts  unauthorised  and  outside  of  the  employment, 
whether  trespasses  or  eyen  felonies,  the  master  might  be  made 
responsible  for  all  acts,  whether  tortious  or  otherwise,  done  by 
his  seryant  while  in  his  employ  or  acting  professedly  in  his  be* 
half,  if  he  did  not  act  at  once  liy  disclaiming  the  authority. 
The  senrant  would  necessarily  haye  knowledge  of  his  own  wrong- 
ful act,  and  within  the  rule  sought  to  be  applied,  the  knowledge 
of  the  seryant  would  be  that  of  his  master;  and  if  the  latter, 
haying  knowledge,  should  not  object,  he  might  be  deemed  to 
acquiesce.  He  would  thus,  by  a  legal  fiction,  be  charged  with 
the  tortious,  fraudulent,  or  eyen  felonious  act  of  his  seryant. 
This  is  not  the  lam:  Ibster  y.  Euex  Bank,  17  Mass.  478  [9  Am. 
Dec.  168];  Lewis  y.  Bead,  18  Mee.  &  W.  884;  Lyons  y.  Martin, 
8  Ad.  &  El.  612;  Schmidt  y.  Blood,  9  Wend.  268  [24  Am.  Dec. 
148];  VanderbUi  y.  Bichmond  Ikimpike  Company,  2  N.  Y.  479  [61 
Am.  Deo.  816].  Had  Harlin  in  &ct  settled  with  the  bank,  hia 
acts  in  respect  to  the  forged  papers  would  not  haye  boiind 
Weisser.  The  allowance  of  the  amounts  would  haye  been  un« 
authorised,  and  but  a  continuation  and  carrying  out  of  his  first 
offense,  and  no  more  obligatory  upon  his  employer  than  the  re- 
ceipt of  the  money  in  the  first  instance  at  the  counter  of  the 
bank.  Bankers  are  presumed  to  know  the  signatures  of  their 
customers,  and  they  pay  checks  purporting  to  be  drawn  by  them 
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at  their  peril.  If  they  do  not  know  them  to  be  genuine,  th€j 
must  take  time  to  ascertain.  The  debit  of  the  amounts  of  these 
checks,  not  being  authorized  by  the  checks  themselyes,  can  not 
be  sustained  upon  the  authoriiy  of  Harlin  in  the  settlement  of 
the  account.  There  being  no  drafts  or  authority  from  Weiaser, 
the  bank  had  but  the  verbal  assent  of  Harlin  to  charge  upon 
settlement  these  amounts  to  the  account  of  Weisser,  and  there 
is  no  pretense  that  Harlin  was  supposed  to  have  authorily  to 
bind  Weisser  to  that  extent  or  in  that  manner. 

But  there  was  no  settlement  with  the  bank  except  such  as 
resulted  from  the  acquiescence  of  the  plaintiffs'  intestate  in  the 
account  by  his  silence.  The  examination  of  the  account  by 
Harlin  was  not  a  transaction  with  the  bank,  or  in  which  they 
had  any  interest  or  of  which  they  had  any  knowledge.  It  was 
a  matter  between  Weisser  and  his  clerk  for  the  information  ol 
the  former,  and  whether  faithfully  or  honestly  done  is  not  ma- 
terial to  the  defendant.  Weisser  did  not  obtain  the  desired 
information,  but  is  in  no  worse  situation,  and  the  defendant  is 
in  no  better,  than  if  no  examination  had  been  attempted,  and  in 
such  case  it  would  not  have  been  claimed  that  he  would  have 
been  concluded  by  the  account  and  his  omission  to  examine  it. 
The  business  was,  in  truth,  transacted  in  the  usual  and  ordinary 
way,  and  no  negligence  can  attach  to  Weisser  in  the  premises. 
In  ManhaUan  Company  v.  Lydig,  i  Johns.  877  [4  Am.  Dec. 
289],  a  book-keeper  in  the  bank,  haying  charge  of  the  ledger 
and  whose  business  it  was  to  copy  entries  from  the  teller's 
cash-book,  receiyed  money  from  a  customer  to  deposit,  entered 
the  account  in  the  ledger  and  afterwards  in  the  dealer's  cash- 
book,  but  embezzled  the  money.  The  bank-book  of  the  dealer 
was  balanced  and  settled  three  times,  twice  by  the  dishonest 
book-keeper  and  once  by  another  derk,  after  the  credits  had 
been  entered  therein  and  before  the  fraud  was  discovered, 
although  a  critical  examination  of  the  books  of  the  bank  would 
have  disclosed  the  fraud  at  any  time.  It  was  held  that  the  bank 
was  not  liable,  but  that  the  depositor  must  suffer  the  loss,  and 
that  there  was  no  want  of  diligence  on  the  part  of  the  bank.  If 
a  settlement  with  the  defendant  can  be  predicated  upon  the  act  of 
Harlin  in  examining  the  bank-book  of  Weisser,  then  the  bank, 
in  the  case  dted,  should  have  been  concluded  by  the  acts  of  its 
clerks  in  stating  the  account  with  its  customers.  Mere  lapse  of 
time  in  the  abstract,  however  long,  will  not  bar  the  right  of  the 
party  to  allege  the  forgery,  provided  he  does  it  within  a  reason- 
aMe  time  after  it  is  discovered:  Canal  Bank  v.  Bank  of  Albany ^ 
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1  Hill  (N.  Y.),  287.  Lapse  of  time  between  the  payment  of  the 
cheeks  and  the  disooveiy  of  the  forgeries  is  all  there  is  upon  whioh 
the  defendant  can  rely  in  this  action,  and  that  can  not  avail  him 
•s  a  defense  to  the  action.  I  see  no  reason  why  the  judgment  of 
4he  supreme  court  at  the  trial  term,  for  the  fnll  amount  of  the 
Terdiot,  should  not  have  been  affirmed;  and  as  the  relinquish- 
xnent  of  a  part  of  the  Terdict  by  the  plaintifh,  the  whole  of 
which  th^  were  entitled  to  retain,  whether  done  upon  their 
own  motion  or  otherwise,  can  not  prejudice  the  defendant,  the 
judgment  below  should  be  affirmed 

JomsoH,  J.  The  plaintiffii  had  a  verdict  on  the  trial  for  one 
thousand  eight  hundred  and  nineiy-six  dollars  and  ninety-nine 
cents.  Upon  the  defendant's  appeal  to  the  general  term  of  the 
superior  court,  in  which  the  suit  was  pending,  a  new  trial  was 
ordered  unless  the  plaintiffii  would  consent  that  the  damages 
should  be  reduced  to  one  thousand  three  hundred  and  eighty- 
fiye  dollars  and  fifty  cents;  upon  such  consent,  a  new  trial  was 
to  be  denied,  without  costs  of  the  appeal.  The  plaintiffii  con- 
sented to  the  deduction,  and  a  new  trial  was  accordingly  de- 
nied. The  defendant  has  appealed  to  this  court,  and  now  insists 
that,  as  the  general  term  decided  that  an  error  had  been  com- 
mitted upon  the  trial,  and  the  case  was  there  upon  a  bill  of 
exceptions,  and  the  damages  were  assessed  generally,  the  court 
were  bound  to  grant  a  new  trial  absolutely.  The  record  affixrds 
no  means  liy  which  we  could  determine  what  grounds  or  what 
data  were  adopted  by  the  court  below  in  fixing  the  amount  of 
the  deduction  to  which  the  plaintiffs  were  required  to  consent 
to  avoid  a  new  trial;  and  we  should  probably  feel  compelled  on 
this  ground  alone  to  order  a  new  trial,  had  not  the  pUinfiflVi 
furnished  a  complete  answer  to  the  objection,  by  maintaining, 
as  we  think  th^  have  successfully  maintained,  that  the  ruling 
of  the  court  bdow,  at  the  trial,  was  correct.  Weisser,  the 
plaintiffii'  intestate,  had  for  a  long  period  kept  a  bank  account 
with  the  defendant.  Between  the  twenty-eighth  of  January, 
1888,  and  the  time  of  his  death,  the  twenty-eighth  of  August, 
1849,  he  had  deposited  with  the  bank,  to  his  own  credit, 
and  received  credit  for  two  hundred  and  ninety-six  thousand 
SIX  hundred  and  one  dollars  and  eighty-six  cents.  Dur- 
ing the  same  period  the  bank  had  paid  out,  upon  checks 
purporting  to  be  signed  liy  him,  two  hundred  and  ninety-five 
thousand  four  hundred  and  fifty-one  dollars  and  thirty-six 
lents.    Of  these  checks,  which  were  several  hundred  in  num- 
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ber,  fiffy-onoy  amounimg  in  all  to  five  hundred  and  eighty-nine 
dollars  and  twenty  cents,  were  not  signed  by  Weisser  or  by  his 
procuration,  but  were  forgeries  of  his  name.  If  the  case  stopped 
here,  the  plaintiffs  would  clearly  be  entitled  to  recover  the  whole 
amount  claimed:  EdU  t.  IkiUer,  6  Bam.  &  Cress.  760.  It,  how- 
ever, further  appears  that  during  the  period  above  mentioned 
Weisser's  bank-book  was  several  times  written  up  and  balanced 
by  the  bank;  that  on  each  of  those  occasions  all  the  checks 
which  the  bank  had  paid,  as  drawn  by  Weisser,  were  charged 
to  him  in  his  bank-book,  and  that  all  such  checks,  as  well 
the  forged  checks  as  the  genuine,  were  returned  with  the  bal- 
anced bank-book.  All  Weisser's  bank  business  was  transacted 
by  his  clerk,  one  Harlin,  who,  on  each  of  the  occasions  referred 
to,  received  the  balanced  bank-book,  and  the  returned  checks 
from  the  bank.  It  likewise  appeared  that  Weisser  did  not  ex- 
amine the  returned  checks  and  the  statement  of  the  accounts, 
as  shown  in  the  balanced  bank-book,  but  directed  Harlin  to 
make  such  examination,  and  that  attending  to  that  part  of 
Weisser's  business  was  in  the  course  of  Harlin*s  regular  em- 
ployment. It  appeared  that  twelve  of  the  forged  checks  were 
paid  to  other  banks,  by  which  they  were  presented,  and  it 
did  not  appear  to  whom  any  of  the  other  forged  checks  were 
paid.  The  forgeries  were  committed  by  Harlin,  in  whom  Weis- 
ser reposed  entire  confidence.  As  soon  as  Weisser  discovered 
that  there  was  something  wrong  about  his  bank  account,  he 
communicated  it  to  the  bank,  as  he  did  also  the  fact  that  for- 
geries had  been  committed,  as  soon  as  he  discovered  them. 
Upon  the  discovery  of  the  forgeries,  Harlin  absconded,  and  the 
fifty-one  forged  diecks  were  found  in  his  trunk  at  his  rooms. 
None  of  them  were  entered  in  Weisser's  check-book.  Upon 
this  state  of  tacts,  the  defendant  insisted  at  the  trial  that  Weis- 
ser, by  neglecting  to  examine  the  checks  and  bank  account  upon 
the  return  of  the  bank-book,  written  up  and  balanced  by  the 
bank,  had  adopted  the  checks  as  his  own,  and  that  by  reason  of 
his  negligence  in  that  respect  the  plaintiffti  could  not  recover 
from  the  bank  the  amount  of  the  forged  checks. 

The  plaintifb'  case  may  be  considered:  1.  As  to  those  checks 
which  were  paid  prior  to  the  first  balancing  of  the  bank-book 
and  return  of  chedks;  and  2.  As  to  the  checks  aftenrards  pre- 
sented and  paid.  As  to  the  first  dass  of  checks,  the  plaintiffs 
have  shown  the  mon^  of  their  intestate  in  the  defendant's 
hands;  and  the  defendant,  in  discharge  of  that  liability,  wholly 
fails  to  show  any  order  or  authority  of  Weisser  to  make  pay* 
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ment  upon  the  checks  in  question.  They  were  not  instnimenta 
upon  which,  eyen  if  genuine,  the  bank  could  eyer  have  main- 
tained any  action  against  Weisser.  They  did  not,  upon  their 
face,  import  any  obligation  from  Weisser  to  the  bank.  When 
they  were  returned  to  him  they  were  not  presented  to  him  for 
payment,  for  they  did  not  import  any  promise  by  him  to  pay, 
but  as  Touchers  for  payments  already  made  and  charged  to 
Weisser  in  the  bank-book.  The  entiy  of  debits  for  payments 
made  in  a  bank-book,  and  striking  a  balance,  is  undoubtedly  a 
statement  of  the  account,  and  the  delirery  of  it  to  the  dealer, 
and  his  retention  of  it  without  objection,  as  in  other  cases  of 
accounts  rendered,  gives  to  this  statement  of  accounts  the  char- 
acter of  a  stated  account.  But  a  stated  account  is  liable  to  be 
opened  by  eyidence  of  fraud  or  of  mistake;  and  when  the  pay- 
ments represented  l>y  the  checks  in  question  were  sworn  by 
Weisser's  representatiTes  not  to  have  been  made  to  him  or  I7 
his  order  or  authoriiy,  the  proof  of  payment  aflEbrded  by  the 
stated  account  was  oT^rtfarown,  and  Weisser's  right  to  the  money 
remained  unaffected.  The  second  class  of  checks  are  subject  to 
precisely  the  same  observations;  and  as  to  the  amount  claimed 
by  the  defendant  on  account  of  the  payment  of  them,  the  de- 
fendant can  not  retain  it  unless  a  right  has  accrued  to  the  de- 
fendant from  Weisser's  not  having  detected  the  forged  checks 
returned  upon  the  earlier  balancings  of  his  bank-book  under  the 
circumstances  before  stated.  That  these  do  not  amount  to  a 
ratification  of  Harlin's  forging  his  name  is  plain,  for  there  can, 
ordinarily,  be  no  ratification  of  that  of  which  a  party  is  igno- 
rant. Batification  implies  at  least  a  knowledge  that  there  is  or 
may  be  something  to  ratify.  The  circumstances  must  then  have 
effect,  if  they  have  any  effect,  upon  the  ground  of  negligence  iu 
a  duty  which  he  owed  to  the  bank,  whereby  they  have  been  mis- 
led and  induced  to  pay  the  checks  in  question.  The  most  which 
can  reasonably  be  said  is,  that  if  Weisser  had  detected  the  for- 
geries and  communicated  the  fact  to  the  bank  upon  the  return 
of  the  checks  upon  the  first  balance  of  his  bank-book,  the  bank 
would  have  been  stimulated  to  increased  vigilance  in  the  dis- 
charge of  a  duty  which  they  owed,  not  to  Weisser,  but  to  them- 
selves, for  it  was  not  Weisser's  money  which  they  paid  out,  but 
their  own.  They  were  indebted  to  Weisser  generally  for  money 
in  their  hands,  and  they  coidd  only  discharge  that  indebtedness 
by  payment  to  him  or  by  his  authority.  The  duiy  and  the  risk 
of  ascertaining  when  they  were  about  to  pay  out  money,  that  it 
was  being  paid  upon  competent  authoriiy,  was  upon  them,  just 
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as  in  all  other  cases  it  is  upon  a  debtor  to  see  to  it  tLat  he  pays 
his  creditor,  and  not  some  one  else  without  the  creditor's  aaUior- 
ity.  Upon  the  mere  ground  of  the  forgery  there  was  no  more 
propriety  in  changing  the  money  paid  to  Weisser  than  if  any- 
body else's  name  had  been  forged,  or  than  if  payments  on  some 
one  else's  genuine  checks  had  been  charged  to  him. 

The  defendant's  proposition,  when  closely  examined,  is  not 
that  Weisser  has  done  anything  which  facilitated  or  contiibuted 
to  a  fraud  upon  the  bank,  but  that  he  has  omitted  to  do  that 
which,  if  he  had  done  it,  would  have  enabled  him  to  put  them 
on  their  guard  against  frauds  with  which  the  connection  of  his 
name  was  only  an  accidental  circumstance,  to  which  no  act  of 
Lis  had  in  any  degree  contributed,  and  against  which  he  was 
under  no  peculiar  obligation  to  guard  them.  Whatever  loss  the 
bank  has  sustained,  it  has  suffered  from  its  own  n^ligenoe  or 
want  of  skill  in  a  matter  as  to  which,  in  the  first  instance,  it 
and  it  only  was  bound  to  exercise  skiU  and  diligence.  To  this 
loss  no  act  of  Weisser  has  contributed.  He  was  guilty  of  no 
bad  faith.  He  has  violated  no  duty  which  he  owed  to  the  bank, 
and  is  in  no  way  responsible:  ManhaUan  Company  v.  Lydig^  4 
Johns.  377  [4  Am.  Dec.  289];  SmUh  v.  Meroer,  6  Taunt.  76; 
Young  v.  Orotey  4  Bing.  268;  Johnson  v.  Windle,  3  Bing.  N.  C. 
225;  Bank  of  Commerce  v.  Unim  Bank,  3  N.  7.  230;  Canal  Bank 
V.  Bank  of  Albany,  1  HiU  (N.  Y.),  287.  He  had  a  right  to 
assume  that  the  bank  had  discharged  its  own  duty  to  itself  (if 
indeed  he  was  bound  to  make  any  assumption  upon  the  subject), 
and  was  not  bound  to  conceive  it  possible  that  the  bank  had 
charged  him  with  money  which  had  not  been  paid  upon  his 
order.  He  was  under  no  contract  with  the  bank  to  examine 
with  diligence  his  returned  checks  and  bank-book.  In  contem- 
plation of  law,  the  book  was  balanced  and  the  checks  returned 
for  his  protection,  not  for  theirs;  and  when  he  failed  to  examine 
it,  the  whole  consequence  was  that  the  burden  of  proof  was 
shifted.  He  became  bound  to  show  that  the  account  was 
wrongly  stated.  This  right  he  preserved  so  long  as  his  claim 
was  not  barred  by  the  statute  of  limitations.  The  case  com- 
pletely negatives  any  imputation  of  participation  by  Weisser,  in 
the  fraud  perpetrated  upon  the  bank.  That  woidd  have  intro- 
duced a  new  element  into  the  case,  and  would  have  led  to  m 
different  result. 

All  the  judges  concurred. 

Judgment  affirmed. 
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NoncB  TO  AosHT  IB  NoncB  to  HI8  PsiKOiPAL:  Doe  exdem.  Bepndld§  v. 
IngmtoUf  40  Am.  Deo.  07.  Thu  role  with  all  ite  limitatioDB  is  dkoiUMd  in 
ihe  note  to  Bank  of  PUUbmrgh  r.  Whitehead,  Zd  Id,  188.  Notice  to  an  a^nt 
ipven  to  him  daring  the  progress  of  the  yery  tranaaotion  ahoat  whioh  he  is 
•employed  is  notice  to  the  prineipal:  i^ots  ▼.  ff (nutans  60  Id.  2Slt  and  note. 
This  deciaicm  also  affords  a  very  nioe  iUnstntion  of  a  ease  in  wfaioh  this  rule 
-does  not  apply. 

SiGNATVBn-— FoBOSBUB.— By  aooopting  a  hOl  of  eKohange,  the  aoeeptor  ad- 
mits the  genuineness  of  the  signatnre  of  the  drawer,  and  if  saoh  signatiire 
^feoms  out  to  be  a  f oigery,  the  acceptor  will  ncTerthdMS  have  to  pay  it  in 
favor  of  a  bona  fide  holder  for  valne^  and  without  notice:  BoH  8pHing9  Bank 
yr.  Sfpraeude  Savings  IfuLf  OiBeah.  lOi.  So  in  an  action  by  a  depositor  against 
A  bank  for  the  amount  of  a  deposit,  it  is  no  defense  on  the  part  of  the  bank 
to  produce  a  paid  check,  drawn  by  plaintiff  to  the  order  Of  a  certain  firm, 
mnd  indorsed  by  them,  if  such  indorsement  is  a  foigeiy:  Margam  v.  Bank  ^ 
SUOe^Nen  York,  11  N.  Y.  404;  WeUh  ▼.  Gwman  Am.  Bank,  73  Id.  421 
A  depositor  owes  no  duty  to  a  bank  requiring  him  to  eaamine  his  pass-book 
•or  return  chedks  with  a  view  to  the  detection  of  forgeries  in  the  indorse- 
ments; he  has  a  right  to  assume  that  the  bank  before  paying  Us  dhecks  will 
nsoertain  the  genuineness  of  the  indorsements:  Wdeh  ▼.  Oemum  Am,  Bank, 
^apra;  JhMnk  ▼.  Ohemieal  NaL  Bank,  46  N.  Y.  Sup.  Ct.  462.  AU  of  the 
Above  esses  cite  the  principal  case. 

Srtudodit  ov  AflOonvT— Faw-book— EsTomL.— The  rule  of  the  prin- 
cipal case,  that  the  only  efiiBct  of  n  bank's  balancing  a  depoeitor's  pass-book, 
snd  then  returning  it  balanced  with  the  paid  checks  of  the  depositor,  and  of  the 
depositor  not  questioning  the  aconracy  of  the  balance  until  a  long  time  after- 
-wards,  when  he  discovers  an  error  in  addition,  or  that  the  bank  charged 
aim  with  f  oiged  checks,  would  be,  unless  the  bank  has  by  his  silence  been  in- 
duced to  take  any  action,  or  lost  any  right,  to  cast  on  the  depositor  the  burden 
a  proving  fraud,  error,  or  mistake  in  the  aoconnt,  and  if  he  establishes  the 
lame  he  will  be  entitled  to  recover  the  balance  which  the  coneotion  thereof 
ahows  to  be  due  him,  has  been  adopted  in  Frank  v.  Chemieal  Nat,  Bank,  87 
N.  Y.  Sup.  Ct.  26;  S.  C,  46  Id.  462;  and  WeUh  v.  Oerman  Am,  Bank,  73 
Id.  424;  all  relying  upon  the  authority  of  Weiamr  v.  Demaofi. 

AOXKOT. — ^A  principal  is  bound  by  the  acts  of  his  agent  or  derk,  and  is 
effected  by  notice  to  said  agent  or  clerk  only  so  far  as  he  was  acting  in  the 
ooorse  of  his  employment  and  not  exceeding  his  authority:  Verona  Central 
€heeaeCo.  v.  iftirtat^A,  60  N.  Y.  316;  Frankv,  Chemieal  Nat.  Bank,  45 IX. 
Y.  Sup.  Ct  462;  MamUng  v.  Keenan,  9  Hun,  622;  Spadane  v.  Manoel,  2 
Daly,  266;  Oetman  v.  Second  Nat,  Bank,  23  Hun,  603. 


Hathaway  v.  Benneitt. 

110  VBW  TobX  (6  BSLDBM),  106.] 
OBDnrABT  CONT&AOT  BBTWKBM  PUBLISHKB  AMD  PAPBB-OABBIBB,  by  whIoh  tho 

publisher  of  a  newspaper,  in  consideration  of  a  carrier's  efforts  to  sell  the 
paper,  engages  to  f  unush  him  exclusively  with  copies  to  sell  over  a  oer- 
tain  route,  if  it  does  not  stipulate  for  any  definite  term,  may  be  termi- 
nnted  by  either  party  without  notice  unless  one  is  required  by  the 
contract  The  publisher  is  not  liable  to  an  action  on  behalf  of  the  cai^ 
rier  for  refosing  to  furnish  oopies  farther,  and  supplying  them  to  aootiisf 
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AvniL  from  a  judgmoit  of  diHmifiRftl  of  oomplainL  Flaintifl 
bongbt  from  one  Winyates  the  good  will  of  his  rcmte  as  a  ear- 
lier of  the  New  York  Hendd,  and  serred  ii  until  he  was  pie- 
Tented  from  oontinning  to  do  so  by  the  lefosal  of  defendant, 
the  proprietor^  to  famish  him  with  copies  of  the  paper.  He 
farongfat  this  action  for  damages  for  the  lefosaL  Other  facta 
appear  hj  the  opinion. 

Dudley  Fidd,  for  the  appellant^  the  carrier. 

Edward  Sanford^  for  the  respondent,  the  pnUiaher. 

By  Ootirt,  OABDonoi,  0.  J.  The  only  question  is  whether  the 
eridenoe  in  connection  with  the  pleadings  established  a  case 
proper  for  the  consideration  of  a  jury.  The  contract  stated  in 
the  complaint  is  somewhat  peooliar  in  its  character.  It  binds 
the  defendant  for  an  indefinite  period  to  supply  the  plaintiff  ex« 
dnsiyely  with  newspapers  for  a  partiodlar  district,  for  a  stLpn- 
lated  snm,  and  of  oonrse  to  withhold  them  from  all  others 
daring  the  existence  of  the  agreement;  while  the  caixier  was  at 
liberty  to  abandon  the  contract  at  pleasore,  without  subjecting 
himself  to  any  liability  to  the  editor  for  his  non-performanoe. 
The  defendant  was  obliged  to  keep  up  his  establishment  and 
continue  the  paper,  although  his  own  interest  and  that  of  the 
public  might  require  its  discontinuance,  while  the  plaintiff  could 
treat  the  privilege  of  distributing  the  newspaper  as  property, 
and  dispose  of  it  at  will,  and  transfer  all  his  rights  to  an  assignee, 
without  the  assent  and  against  the  will  of  the  proprietor.  It 
must  be  concluded  that  there  was  no  mutaalify  in  such  an  ar- 
rangement. No  express  contract  to  that  effect  is  pretended, 
and  it  is  to  be  implied,  if  made,  from  the  fact  that  the  supposed 
priTilege  of  vending  or  serving  the  paper  in  a  particular  district 
was  the  subject  of  sale  and  purchase  among  tiie  carriers  them- 
selves,  to  the  knowledge  of  the  defendant.  These  sales,  it  is 
obvious  from  the  circumstances  disclosed,  were  of  the  probabil- 
iiy  or  chance  that  the  business  of  the  establishment  would  con- 
tinue to  be  conducted  as  theretofore,  and  that  the  assignee 
would  stand  upon  the  same  footing  as  the  previous  carrier,  be- 
cause it  v^as  indifferent  to  the  defendant  what  person  purchased 
his  paper  and  supplied  a  given  district,  provided  the  number  of 
copies  disposed  of  v^as  the  same.  There  v^as  nothing  in  all  this 
resembling  a  contract  for  an  exdusiTe  privilege  between  the 
proprietor  and  the  carrier.  The  nature  of  the  business  rq»els 
any  such  presumption.  It  was  conducted  upon  the  cash  system. 
The  paper  vms  sold,  as  the  witnesses  inform  us,  to  whoever  would 
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ptochasey  and  the  Teiidor  had  the  right  to  give  or  sell  his  prop« 
erty,  like  an  article  of  merchandise,  wheneyer  or  whereyer  he 
oould  find  a  purchaser.  That  one  carrier  would  abstain  from 
encroaching  on  the  district  of  another  is  probable,  for  such  was 
their  interest;  but  that  no  such  respect  was  paid  to  their  sup- 
posed rights  by  others  is  apparent  from  the  fact  that  boys  were 
in  the  practice  of  vending  the  papers  all  over  the  city.  No 
complaint  on  this  account  was  ever  made  to  the  proprietor  of 
the  paper.  This  would  have  been  the  natural  course  had  the 
carriers  supposed  that  their  pririleges  rested  in  contract.  But 
the  only  method  of  ridding  themselves  of  this  interference  which 
fieems  to  have  occurred  to  them  was,  as  one  of  them  stated,  to 
'*  scare  them  off."  There  can  be  no  doubt  that  these  boys  had 
as  perfect  a  right  to  sell  their  papers  in  the  fifteenth  ward  as  the 
carrier  or  the  proprietor  of  the  Herald  himself. 

On  the  whole,  I  agree  fuUy  with  the  learned  judge  who  pre- 
sided at  the  trial,  that  there  was  no  fact  established  by  the  an- 
swer or  the  evidence  from  which  a  contract  coidd  be  implied 
according  to  the  allegations  of  the  plaintiff.  The  complaint 
was  therefore  properly  dismissed,  and  the  judgment  of  the  supe- 
rior court  shoidd  be  affirmed. 

PiBKEB,  J.  It  is  not  claimed  that  there  was  any  express 
agreement  with  the  defendant,  nor  does  it  even  appear  that  he 
had  any  personal  knowledge  of  the  transaction  between  Win- 
yates  and  the  plaintiff.  But  a  contract  is  sought  to  be  implied 
from  the  fact  that  the  defendant's  agents  at  the  office  continued 
to  deliver  papers  to  the  plaintiff  as  the  carrier  for  the  fifteenth 
ward,  on  the  same  terms  as  to  his  predecessor,  for  more  than 
two  years  after  the  route  was  purchased  from  Winyates.  It  is 
insisted  that  this  was  a  recognition  of  a  right  in  the  plaintiff  to 
the  route,  and  that  it  was  a  violation  of  that  right  to  employ 
another  carrier  upon  the  route  in  the  place  of  the  plaintiff. 
The  fact  that  the  plaintiff  paid  five  hundred  and  seventy-five 
dollars  for  the  route  imposed  no  obligation  upon  the  defendant. 
The  defendant  was  in  no  respect  a  party  to  that  contract,  but 
was  in  fact  entirely  ignorant  of  it;  and  unless  Winyates  himself 
had  some  right  as  against  the  defendant,  which  is  not  shown, 
he  could  transfer  none  to  the  plaintiff.  If  it  was  in  Winyates 
a  mere  privilege  or  expectation,  or  if  it  was  even  a  contract, 
terminable  at  the  pleasure  of  the  defendant,  it  oould  certainly 
be  no  more  in  the  plaintiff.  It  established  nothing  as  against 
the  defendant  to  show  that  there  was  a  usage,  as  between  car- 
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riers,  by  which  the  routes  were  sold  by  one  carrier  to  anotfaer. 
A  mere  privilege  may  be  the  subject  of  sale,  if  the  purchaser  is 
willing  to  run  the  risk  of  failing  to  enjoy  it.  Nor  can  such  a 
mere  privilege  be  transformed  into  a  legal  right  for  a  fixed  term 
of  time,  because  it  was  the  practice  at  the  defendant's  office  to* 
book  the  purchaser  as  the  carrier,  and  to  continue  thereafter  to 
deliver  to  him  the  papers  for  the  route.  That  shows  a  reoog- 
nition  of  a  person  as  carrier  for  the  time  being,  but  nothing 
more.  It  implies  no  intention  to  continue  him,  except  at  th» 
pleasure  of  the  publisher. 

There  could  be  no  contract  in  such  case  without  mutuality. 
Suppose  the  plaintiff  had  refused  to  6arxy  any  longer,  will  it  be 
contended  that  he  would  have  been  liable  in  damages  to  the 
defendant  for  such  refusal?  If  there  was  an  agreement,  it  was 
as  binding  upon  the  plaintiff  to  receive  and  distribute  papers- 
as  it  was  upon  the  defendant  to  supply  them.  Or  suppose  the 
defendant  had  concluded  to  stop  the  publication  of  his  news* 
paper,  will  it  be  contended  that  the  plaintiff  could  have  had  an 
action  against  him  for  not  continuing  to  furnish  him  papersf 
His  loss  in  that  case  would  be  as  great  as  in  this,  and  would  \» 
equally  the  breach  of  an  agreement,  if  there  was  in  &ct  any 
agreement  to  continue  to  supply  the  plaintiff  with  newspapers. 
If  there  was  an  agreement,  when  was  it  to  end  ?  The  plaintiff 
had  enjoyed  the  profits  of  the  place  for  two  years.  Is  it 
claimed  there  was  no  limit  to  the  extent  of  its  duration  ?  If 
there  was  any  agreement  proved,  we  should  look  to  the  con* 
tract  itself  for  its  terms,  or  if  a  general  contract  was  established, 
we  might  look  to  usage  to  limit  its  duration.  But  when  there 
is  no  contract  proved,  nor  any  usage  implying  one,  we  need 
hardly  inquire  what  would  have  been  the  terms  and  limit  of  a 
contract,  if  one  had  been  made. 

The  plaintiff's  counsel  has  refened  us  to  the  English  law,  by 
which  a  servant  is  entitled  to  one  month's  notice  before  he  is- 
discharged.  But  that  rule  rests  entirely  upon  custom.  little- 
dale,  J.,  said,  in  WOliams  v.  Byrne,  2  Nev.  &  P.  189:  "Thfr 
case  of  a  menial  servant  has  been  put,  who  may  be  discharged 
at  a  month's  notice,  but  that  is  not  a  matter  of  law.  It  is  a  cus- 
tom that  might  be  put  on  the  record  as  a  fact,  and  the  jury 
woidd  find  that  it  existed."  And  in  that  case  the  court  held 
that  the  month's  notice  was  not  applicable  to  a  reporter  for  a 
newspaper,  no  such  custom  being  proved  applicable  to  report- 
ers. And  in  FawceU  v.  Cash,  6  Bam.  &  Adol.  904,  the  court  held 
it  was  not  applicable  to  a  warehouseman  who  was  dismissed 
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from  his  emplpyment;  and  in  BeesUm  y.  OoUyer,  4  Bing.  809, 
it  was  held  not  to  be  applicable  to  clerks  or  servants  in  hus- 
bandry. All  these  decisions  were  made  on  the  ground  that  no 
custom  as  to  sach  classes  of  persons  had  been  proyed.  But 
these  cases  can  haye  no  possible  application;  for  conceding  eyen 
that  a  contract  of  hiring  was  in  this  case  established,  the  plaintiff 
has  failed  to  proye  any  custom  as  to  its  extent,  or  as  to  the 
notice  to  which  the  plaintiff  woidd  haye  been  entitled. 

Whether  the  plaintiff  is  to  be  regarded  merely  as  a  daily  and 
fayored  wholesale  purchaser  of  papers  for  distribution  among 
his  subscribers,  or  as  the  agent  of  the  defendant  for  the  purpose 
of  such  distribution,  is,  I  think,  entirely  immaterial.  In  neither 
case  had  the  plaintiff  any  legal  right  to  continue  to  act  in  such 
capadfy  against  the  will  of  the  defendant,  and  in  either  case  I 
think  it  was  the  right  of  the  defendant,  as  well  as  of  the  plaintiff, 
to  terminate  their  business  relations  at  pleasure. 

The  judgment  of  the  supreme  court  must  be  affirmed. 

The  whole  court  concurred. 
Judgment  affirmed. 


BaiiDWin  t;.  Palubb. 

po  Kbw  Yokk  (•  8k»bi),  Ml] 

OoxTBAOV  «o  PoaaBABs  Land,  WmcH  d  Void  bt  ScAxirfs  ov  VBAUMb 
is  not  rcndsrsd  yiUd  by  payment  of  part  of  the  price  In  moh  mom  thel 
oewrnijattf  can  be  maintained  for  the  balance. 

Fab9  PiBVOBMAirGS  OV  Pabol  Covtraot  is  Allowsd  by  a  court  of  eqoity 
to  dispense  with  the  requirements  of  the  statute  of  frands,  npon  the  prin- 
ciple of  prerenting  a  tend.  A  conrt  of  law  has  no  snch  dlspenslnf 
power. 

AonoH  brought  upon  an  oral  agreement  bj  which  defend* 
ant,  in  consideration  of  the  payment  bj  plaintiff  of  eight 
thousand  two  hundred  and  fifty  dollars,  engaged  to  oony^  in 
fee,  free  of  incumbrance,  a  house  and  land  in  New  York  ciiy. 
The  title  was  not  in  the  defendant,  but  he  held  a  contract  for 
the  purchase  of  it  for  eight  thousand  dollars.  This  sum  of  eight 
thousand  dollars  the  plaintiff  paid  to  the  owners  of  the  prop* 
erty,  and  the  balance,  or  two  hundred  and  fifty  dollars,  he  paid 
to  defendant.  The  land  was,  however,  subject  to  an  assessment 
for  paving  Sixth  avenue,  which  plaintiff  was  compelled  to  pay. 
He  then  brought  this  action  to  recover  the  sum  thus  paid  from 
defendant,  his  declaration  embracing  a  count  on  the  special 
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promise  io  conyey  free  of  incumbrances,  and  common  oonntB 
for  money  lent,  money  paid,  and  money  due  on  account;  it  also 
alleged  a  special  promise  to  repay  the  assessment.  The  proof 
showed  that  at  the  time  of  defendant's  engaging  to  procure  the 
conyeyance  to  plaintiff,  he  stated  that  the  two  hundred  and  fifty 
dollars  was  wanted  for  discharging  taxes  and  assessments;  Lo 
also  said  to  plaintiff's  agent  afterward,  *'  You  should  not  pay  it 
[the  assessment  in  question],  but  you  had  better  see  E.,"  the 
managing  owner.  The  judge  who  tried  the  cause  granted  a 
motion  for  a  nonsuit  made  on  the  ground  that  the  contract,  being 
oral,  was  yoid  by  the  statute  of  frauds,  and  this  ruling  being 
sustained  by  the  full  bench,  the  plaintiff  carried  the  case  up  to 
this  court. 

Barnard  and  Parsons^  for  the  plaintiff. 

A.  Orisl,  for  the  defendant. 

By  Court,  MoCoun,  J.  The  seyeral  objections  taken  on  the 
trial  below,  and  upon  which  the  nonsuit  was  granted  and  after- 
wards sustained,  are  reducible  to  this  one,  yiz.,  that  the  agree- 
ment on  which  the  plaintiff  relies  for  the  reimbursement  of  the 
money  expended  by  him  in  the  payment  of  an  assessment  was  a 
part  of  the  agreement  for  the  sale  to  him  of  the  land,  and  was 
by  parol,  not  reduced  to  writing,  and  therefore  yoid  by  the  stat- 
ute: 2  B.  S.  184,  sec.  8.  Although  the  agreement  has  been 
executed  between  the  parties,  so  far  as  to  consummate  the  sale 
by  a  conyeyance  and  the  payment  of  the  purchase  money,  yet  a 
yoluntaiy  part  performance  of  a  contract  originally  yoid  is  not 
a  ground  for  a  compulsory  performance  of  the  residue  of  the 
same  contract.  The  party  sought  to  be  charged  is  still  at  lib- 
erty to  raise  the  objection  in  a  court  of  law.  Part  performance, 
without  more,  is  not  a  waiyer  of  the  objection.  There  are  cases 
where  a  part  performance  of  a  parol  contract  is  allowed  by  a 
court  of  equity  tq  dispense  with  the  requirement  of  the  statute. 
This,  howeyer,  is  upon  the  principle  of  preyenting  a  fraud.  A 
court  of  law  has  no  such  dispensing  power. 

The  demand  in  question  appears  to  be  a  yery  meritorious  one, 
and  such,  according  to  the  contract  proyed,  as  the  defendant 
ought  to  pay;  but  it  is  founded  upon  or  grows  out  of  a  con- 
tract so  made  as  to  be  of  no  force  or  yalidiiy  whateyer  in  law. 
Van  AJsHne  y.  Wimple^  6  Cow.  162,  was  quite  as  strong  if  not  a 
stronger  case  for  the  plaintiff,  and  there  it  was  held  as  settled  law, 
upon  the  authority  of  Lexington  y.  Clarke,  2  Yent.  228,  and  Chaler 
y.  BeckeU,  7  T.  B.  197,  and  Crawford  y.  MorreU,  8  Johns.  253. 
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that  though  a  part  of  a  contract,  which  was  void  by  the  statute 
of  frauds,  had  been  actually  performed,  yet  another  i>art  of  the 
same  contract,  forming  one  entire  agreement,  could  not  be  8ep» 
aiatcd  from  the  rest  and  be  the  subject  of  an  action,  either  on 
the  agreement  or  the  money  counts.  I  am  unable  to  peroeiTe 
any  distinction  in  principle  between  those  cases  and  the  pres- 
ent. The  cases  to  which  we  have  been  referred  by  the  counsel 
for  the  plaintiff  were  cases  of  actions  brought  to  recover  back 
money  paid,  or  for  services  performed  upon  contracts  whidi  had 
been  afterwards  rescinded  by  consent  of  parties,  or  disavowed 
by  the  party  sued  because  not  binding  in  law.  In  all  such 
eases  the  money  is  to  be  refunded,  and  the  services  rendered  in 
part  performance  are  to  be  paid  for,  because  the  contract  is  at 
an  end,  and  the  action  brought  for  the  purpose  is  in  disaffirm- 
ance of  the  void  contract,  and  not  in  affirmance,  and  vrith  a  view 
of  enforcing  it,  as  in  the  present  case.  OiOet  v.  Maifnard,  6 
Johns.  86  [4  Am.  Dec.  829];  Bice  v.  Fed,  16  Id.  508;  BwrUn- 
game  v.  Burlingame,  7  Cow.  92;  King  v.  Brown,  2  Hill  (N.  Y.), 
485;  and  Lockioood  v.  Barnes,  8  Id.  128  [88  Am.  Dec.  620],  axe 
all  to  that  effect. 

The  nonsuit  was  properly  granted,  and  the  judgment  below 
must  be  affirmed. 

Judgment  affirmed. 


OouBTs  Havb  No  DnranBiiro  Powbb  ovib  SrATun;  wlun  thqr 
tain  no  exoeptiom,  the  oonrt  oan  mike  none.  The  dirtfaiot  gitmnd  npoa 
which  equity  interpoees  at  any  time  to  take  a  case  oat  of  the  statote  Is  to 
preyent  a  fiand  by  one  party  npon  the  other:  Box  y.  SUmford,  51  Am.  Bea 
142.  In  the  note  to  this  case  the  authorities  are  collected  npon  the  point  as 
to  when  part  performance  dispenses  with  the  requirements  of  the  statute  of 
frauds.  In  Hcutton  t.  TcwMend^  12  Id.  109,  it  was  held  the  payment  of 
part  of  the  purohase  price  is  sufficient  to  take  a  case  out  of  the  statute,  pro- 
vided such  payment  be  dearly  made  in  execution  of  the  contract;  to  the  same 
effect,  Tovomend  v.  ffousUm,  27  Id.  732.  Bat  in  Allen  v.  Booker,  19  Id.  33, 
the  court  bold  that  the  payment  of  part  or  the  whole  of  the  purchase  price 
IB  insufficient.  The  same  doctrine  is  maintained  in  Johmon  v.  Cfkmc^,  28 
Id.  45;  and  Pmnoei  v.  dough,  42  Id.  521. 

Pabt  Payment  on  Parol  GoNTBAor  for  the  sale  of  an  interest  In  lands 
does  not  take  the  case  out  of  the  statute  of  frauds,  so  as  to  enable  the  vendor 
to  sue  for  the  balance:  Cogger  y.  ZranMity,  43  N.  T.  550;  MornU  v.  Cooper, 
65  Barb.  517.  "A  yoluntaiy  performance  of  a  part  of  a  contract,  ydd  hj  the 
statute  of  frauds,  will  not  giye  an  action  to  compel  the  performanoe  of  the 
residue;  and  this  Is  true,  although  there  has  been  a  periormance  of  all  that 
part  of  the  contract  which  is  within  the  statute,  and  the  residue  upon  which 
the  action  is  brought  Is  void  only  from  its  oonneotion  with  the  ^art  already 
performed:"  HagiM  v.  BM,  45  N.  Y.  420;  to  the  nmeeOeot^  Dom  v.  Way^ 
M  Bailk.  286;  Twah  v.  Jones,  1  Bobt  06;  FuUer  v.  Seoi,  38Cal.  110.  In 
eaeh  of  the  above  cases  the  principal  case  Is  cited. 


746  DtTNLOP  m  Orbgobt.  [New  York» 

DuKiiOP  V.  Obeoobt. 

[10  Hbw  Ton  (6  BsLDn).  Ml.] 

OoHVEAon  HOT  «o  Oabbt  ov  BuBiNtts  OB  Tbadi»  iiuide  npon  good  oonrfAar' 
Atioiii,  may  be  soataioed,  where  there  are  epecial  dioomatMioea  fendariaf 
the  xeetrlotion  reaaonable  and  oaefal,  and  the  pramiaor  Is  not  reatninod 
more  than  u  needful  for  the  proteotion  of  the  promisee  in  the  enjoyment 
of  the  promisor's  good  wilL 

OorvsNAHT  BT  PuBGHASBBS  ov  SiBAMBOAT  that  sho  shoold  novor  be  run 
on  the  upper  Hudson,  held  obligatory  so  long  as-any  of  th»sellen  ahoold 
be  interested  in  Hndson-riyer  steamboat  business. 

« 

LlQUiDATBD  Dakaobb. — ^Where  a  oontraot  not  to  run  a  boat  abo^e  a  oertaiB 
pohit  provides  that  for  oTsiy  violation  thereof  two  hnndred  dollars  shan 
be  the  liquidated  damages,  suoh  sum  will  be  so  oonsldered  and  deoreed. 

Apvbal  from  a  judgment  on  a  yerdict  for  damages  for  breach 
of  coTenant.  The  coyenant  was  embraced  in  a  contract  for  the 
sale  of  a  steamboat,  and  was  designed  to  protect  the  sellers, 
who  were  an  association  prosecuting  steamboat  business  on  the 
North  or  Hudson  river,  against  competition  from  her  being  em- 
ployed in  opposition  to  their  lines.  It  was  in  these  words: 
"  That  in  no  event  whatever,  nor  any  circumstances  whateyer» 
shall  the  said  steamboat  Bobert  L.  Stevens  be  run  as  a  passage 
boat  aboye  the  village  of  Saugerties  on  the  North  riyer,  by  any 
person  or  persons  whatever;  and  that  in  the  sale  of  said  steam- 
boat, or  the  sale  of  the  different  third  parts  of  the  said  steam- 
boat, it  is  distinctly  understood  at  (sic)  all  the  parties  to 
the  agreement,  that  it  is  an  essential  and  important  consider- 
ation that  the  said  steamboat  shall  not  be  run  above  the  village 
of  Saugerties  aforesaid  as  a  passage  boat  at  any  time  hereafter, 
by  any  person  or  persons  whatever."  Stipulated  damages,  two 
hundred  dollars  for  eveiy  trip  made  by  the  said  boat  above  the 
village  of  Saugerties.  The  boat  was  run  contrary  to  this  stipu- 
lation, but  after  most,  though  not  all,  of  the  sellers  had  with- 
drawn from  river  steamboat  business.  The  action  was  brought 
to  recover  damages  for  this  as  a  breach  of  the  covenant.  The 
plaintiffs  had  a  verdict,  which  the  supreme  court  sustained, 
holding  that  the  covenants  were  not  against  public  policy, 
being  only  partially  in  restraint  of  trade,  with  adequate  consid- 
eration; that  the  suit  was  rightfully  brought  in  the  name  of  all 
the  covenantees;  that  the  covenant  was  intended  to  protect  each 
of  them  against  a  breach  by  any  of  the  covenantors;  and  that 
the  parties  could,  foreseeing  the  difficulty  of  proving  the  amount 
of  damages,  fix  them.  The  covenantors,  the  buyers  of  the  boat» 
appealed.    The  appeal  was  submitted. 
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Thomprnm^  tot  ihe  appellants. 

Budt^jun.^  and  Pienon^  for  the  veepoiidents. 

By  Oourt,  Paiob,  J.  It  is  contended,  on  the  part  of  the  ap- 
pellants, that  the  agreement  on  which  this  snit  is  farooght  is  in 
restraint  of  trade,  prejudicial  to  the  public  interests,  and 
against  public  policy;  and  that  if  valid  at  the  time  of  its  execu- 
tion, it  was  invalid  at  the  time  of  its  breach,  because  the  part- 
nership, for  whose  benefit  it  was  made,  had  expired  without  as- 
signing it.  Contracts,  upon  whatever  consideration  made,  which 
go  to  the  total  restraint  of  trade,  such  as  obligate  a  man  not 
to  pursue  his  occupation  or  exerdse  his  trade  anywhere  in  the 
state,  are  void.  Such  contracts  are  injurious  to  the  public,  and 
operate  oppreBsively  upon  one  parfy  without  being  beneficial  to 
the  other.  But  a  contract  not  to  exercise  a  trade  or  carry  on 
business  in  a  particular  place,  made  upon  good  consideration, 
may  be  upheld  where  sufScient  reasons  are  shown  for  entering 
into  it.  The  contract,  to  be  upheld,  must  appear  from  special 
circumstances  to  be  reasonable  and  useful,  and  the  restraint  of 
the  covenantor  must  not  be  larger  than  is  necessary  for  the  pro- 
tection of  the  covenantee  in  the  enjoyment  of  his  trade  or  busi- 
ness: Chappel  V.  Brochoay,  21  Wend.  167;  Nobles  v.  Bates,  7 
Cow.  300;  2  Saund.  166,  note  1;  Eiichcock  v.  Coker,  6  Ad.  & 
El.  438;  MUchel  v.  Beynolds,  1  P.  Wms.  181.  Within  the  prin- 
ciples of  these  cases,  I  think  the  agreement  in  question  was 
valid  and  binding  on  the  defendants. 

Because  a  part  of  the  covenantees  sold  out  their  interests  in 
the  steamboats  running  on  the  Hudson  river,  between  the 
making  of  the  agreement  and  its  breach  by  the  defendants,  the 
remaining  covenantees,  who  retained  their  interest  in  such 
boats,  ought  not  to  be  deprived  of  their  remedy  on  the  agree- 
ment, to  recover  the  damages  sustained  by  them  by  means  of 
such  breach.  The  obligation  of  the  defendants  was  an  obliga- 
tion to  all  the  covenantees  jointly.  This  suit  having  been  com- 
menced before  the.  adoption  of  the  code,  it  was  necessarily 
brought  in  the  names  of  all  the  covenantees.  The  action  can  be 
sustained  if  any  one  of  the  plaintiffs  has  a  beneficial  interest  in 
the  suit.  The  covenant  inured  to  the  benefit  of  those  cove- 
nantees who  retained  their  interest  in  the  steamboats  running 
on  the  river.  The  other  covenantees,  who  had  sold  out  and 
therefore  could  not  be  injured  by  the  breach  of  the  agreement, 
are  merely  nominal  parties  to  the  suit. 

The  dissolution  of  the  HudBOu-river  steamboat  association  is 
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no  defense  to  fhe  snit.  The  agreement  was  not  made  with  tha 
plaiTitifffl  as  members  of  that  association  or  as  copartners,  bat 
as  individoals;  and  was  intended  to  protect  their  interest,  what- 
eTer  that  might  be,  in  the  steamboats  running  between  New  York 
and  Albany  and  Troy.  The  obligation  of  the  agreement  is  not 
at  an  end  because  the  steamboat  association  has  become  dis- 
soWed,  or  because  the  partnership,  of  which  the  plaintiffis  were 
members  at  the  time  of  the  making  of  the  agreement,  has  ex- 
pired by  the  efflux  of  time.  The  agreement  makes  no  reference 
to  the  steamboat  association,  or  to  any  copartnership.  Its  ob- 
ligation continues  as  long  as  any  one  of  the  ooTenantees  has  an 
interest  in  the  steamboats  running  on  the  Hudson  river  between 
New  York  and  Albany  and  Troy;  especially  in  any  of  those  of 
which  they  were  owners,  in  whole  or  in  part,  when  the  agree- 
ment was  made. 

The  sums  agreed  upon  by  the  parties,  as  the  measure  of  dam- 
ages for  the  violation  of  the  agreement,  must  be  considered  as 
liquidated  damages.  How  these  damages  are  to  be  apportioned 
among  the  plainti£b  is  not  a  question  which  arises  in  this  suit. 

The  judgment  of  the  supreme  court  must  be  affirmed. 

All  the  judges  concurred. 
Judgment  affirmed. 

AOBBEKBNIB  W   BaBXULL  OB  LdIRED  BxSXBAniT  OV  TrADI  ABI  YaUD 

when  founded  npon  a  Bnffioient  oonBideration:  Kdlogg  ▼.  Lturhin,  66  Am. 
Dec.  1G4.  The  subject  of  "oontnoto  In  restraint  of  trade"  is  treated  of 
at  length  in  the  note  to  Pike  v.  Thomat,  7  Id.  741.  This  subject  is 
farther  discnssed  in  Bowmt  y.  Biias^  43  Id.  03»  and  the  esses  ci«ed  in  the 
note  thereto. 

AoBEXMXNT  NOT  TO  Bbtoagi  dt  Pabtioulab  Bobdibss,  onlcss  it  be  re- 
stricted as  to  time  and  place,  is  void:  MaUr  ▼.  Homan^  4  Daly,  168;  bat  an 
agreement  "  that  one  shoald  not  engage  in  a  particnbur  basiness  within  a 
limited  territory  and  for  a  specified  period  of  time,  or  so  long  as  the  other 
shonld  have  an  interest  in  the  observance  of  sach  an  undertaking,  and  shoald 
be  capable  of  serving  and  ready  to  serve  the  pablio  in  that  basiness,"  is  not 
in  restraint  of  trade,  and  is  valid:  Cwiia  v.  Oohey,  68  N.  T.  304;  Swing  v. 
JohMoUt  34  How.  Pr.  205,  both  citing  the  principal  case.  It  is  sgain  cited 
among  a  very  large  namber  of  others  in  Kemp  v.  Knkhafhoeker  Ice  CiKp  61 
Id.  37»  as  being  one  of  the  cases  expressing  the  correct  principle  of  liqofc 
dated  dsmaffus 
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[10  Hbw  Tobk  (6  Bbldbv),  37S.] 

A  VENT  Who  Holds  Lioai.  Tulb  to  Dxkand,  though  he  may  hxw  ao- 

quired  it  ae  agent  and  hold  it  for  the  benefit  of  hia  prlnoipal,  may  mm 

upon  it  in  hie  own  name. 
V  VMMB  THXBS  18  LiQAL  RiOHV  TO  J>WMAXD  SuK  QV  MoiTKT,  and  there 

ia  no  other  remedy,  the  Uw  will,  for  all  the  purpoeea  of  a  remedy,  imply 

a  promiae  of  payment. 

Apvbal  from  a  jailgment  in  &Yor  of  plaintiff  in  an  action  for 
D  oneys  reoeiTed  on  a  promisBoiy  note,  an  interest  in  which 
T18  assigned  to  the  plaintiff  as  seonriiy  for  the  payment  of  a 
d  jmand  held  hj  him  for  collection.  The  action  was  aasumptU, 
commenced  before  the  code,  and  the  declaration  contained  the 
old  fictitions  counts;  bat  the  substantial  facts  were  as  follows: 
T!.  M.  Poor  was  the  owner  of  a  negotiable  promissory  note,  giTcn 
ly  Oliyer  L.  Poor,  payable  to  E.  M.  Poor  or  bearer,  for  about 
three  hundred  and  th^rty-fiTC  doUars.  He  placed  said  note  in 
the  hands  of  Franklin  Poor,  the  plaintiff,  for  collection  or  to  be 
secured,  Oliyer  L.  Poor  was  the  owner  of  a  note  given  by 
Fanny  and  Alfred  Hull  to  him  for  about  nine  hundred  and 
tliiriy  dollars,  which  was  in  the  hands  of  Wilkes  Angel,  an 
attorney,  for  collection.  OliTcr  L.  Poor,  for  the  purpose  of  se- 
curing the  payment  of  the  note  belonging  to  E.  M.  Poor,  made 
the  following  asngnment  to  the  plaintiff,  which  the  plaintiff  left 
vith  Angel  and  took  the  accompanying  receipt:  ''Ouba,  24th» 
1343.  For  Talue  received  I  hereby  transfer  and  assign  to 
I  "ranklin  Poor  an  interest  to  the  amount  of  three  hundred  and 
i  liriy-four  dollars  and  forty-eight  cents  in  a  certain  note  owned 
1  y  me  and  signed  by  Fanny  and  Alfred  Hull,  now  in  the  hands 
c  f  W.  Angel,  of  Cuba,  for  collection,  as  collateral  security  for 
t!ie  payment  of  a  certain  promissory  note  of  that  amount  and 
i  iterest,  now  held  by  said  Franklin  against  me.  Oliver  L.  Poor. 
Cuba,  April  7, 1848.  Beceived  of  F.  Poor  an  instrument,  of 
v'hich  the  above  is  a  copy,  money  to  be  retained  for  him  when 
collected  of  F.  and  A.  Hull.  Wilkes  Angel."  Afterwards  a 
judgment  of  over  nine  hundred  dollars  was  recovered  against 
the  Hulls  upon  said  note  of  O.  L.  Poor,  and  O.  L.  Poor  assigned 
to  the  defendant  three  hundred  and  forfy-five  doUars  and  sixty- 
two  cents  of  the  judgment.  Subsequently  O.  L.  Poor  made  a 
farther  assignment  of  the  said  judgment  to  defendant,  to  cover 
any  demand  which  defendant  diould  obtain  against  him.  Da- 
fondant  then  took  charge  of  the  collection  of  the  judgment,  and 
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nuide  a  aetUement  with  the  Hulk,  in  whieh  he  reoeiTed  the  fall 
amount  of  said  jndgmeni.  At  the  time  of  the  aamgnmeniof  the 
judgment  to  defendant  by  O,  L.  Poor,  defendant  had  notice 
of  the  aeeignment  of  the  note  on  which  it  was  founded  to  Fmnk- 
lin  Poor,  the  plaintiff,  and  of  his  interest  therein.  The  cause 
was  referred,  and  on  the  referee's  report  in  faTor  of  plaintiff  for 
the  full  amount  of  the  note,  judgment  was  rendered  in  his  favor, 
whioh  the  supreme  court  sustained,  holding  that  plaintiff  need 
not  sue  in  equity,  but  could  maintain  an  action  at  law  in  his 
own  name,  as  being  owner  and  holder  of  the  note. 

Owrge  F.  Comstock,  for  the  appellant. 

A.  ZbfrtfT,  for  the  respondent. 

By  Oouit,  Foot,  J.  In  this  case  there  is  no  doubt  of  the  jus- 
tice of  the  judgment  of  the  supreme  court,nor  of  itsbeingafoll 
protection  to  the  appellant  against  a  second  claim  for  the  same 
demand,  and  it  ought  not  to  be  reversed  unless  some  well-estab* 
lished  principle  of  law  has  been  violated.  The  beneficial  inter- 
est in  the  demand,  for  which  the  judgment  was  rendered 
belongs  to  one  E.  M.  Poor;  and  the  question  is,  whether  the 
respondent  has  such  a  title,  and  stands  in  such  a  relation  to  the 
beneficial  owner  as  to  authorise  a  judgment  in  his  favor. 

The  respondent  having  the  legal  titie  to  the  interest  in  the 
note  of  the  Hulls,  on  which  the  appellant  received  the  money, 
and  upon  receiving  which  arose  the  implied  anumpmi  to  pay, 
the  question  is,  whether  this  assumpmi  may  not  be  held  to  have 
arisen  in  favor  of  the  holder  of  the  legal  titie,  although  he  holds 
it  as  attorney  and  trustee  for  the  beneficial  owner.  There  is  no 
doubt  that  on  the  receipt  of  the  money,  a  right  of  action  arose 
against  the  appellant  in  favor  of  the  respondent,  or  of  E.  IL 
Poor.  The  money  did  not  belong  to  the  appellant,  and  the  re- 
spondent was  the  legal,  and  E.  M.  Poor  the  beneficial,  owner  <rf 
it:  Seaman  v.  WhUney,  24  Wend.  268  [86  Am.  Dec  618],  and 
eases  there  dted. 

When  an  express  oontraet  is  made  with  an  agent  by  a  third 
person,  the  agent  may  maintain  an  action  upon  it,  though  he 
may  be  known  to  act  as  agent,  and  though  his  principal  may  or 
may  not  be  entitied  to  a  like  action  on  the  same  oontraot.  This 
is  a  well-settied  proposition:  Stoiy  on  Agency,  see.  898,  and 
eases  there  cited;  Paley  on  Agency,  by  Lloyd,  c  4.  The  fael 
that  the  l^gal  titie  to  the  money  in  question  is  held  by  the  re- 
spondent as  agent  would  seem,  therefare,  to  fmniah  no  obefcade 
io  his  leeoveiy;  and  wl^  shoold  itt    Ite  it  Am  real  owner  is 
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«1bo  entitled  to  an  action,  the  present  recoyezy  would  certainly 
be  a  good  bar  to  it,  as  the  respondent  is  dearly  acting  within 
the  scope  of  his  authority  in  prosecuting  this  suit  and  collecting 
the  money  for  his  principal. 

The  implied  promise  which  the  law  raises  is  always  aoziliazy 
to  the  title,  and  is  only  a  legal  mode  of  enforcing  it.  Chief 
Justice  Bronson,  in  deliTcring  the  opinion  of  the  supreme  court 
in  Norton  t.  Coons,  8  Denio,  184,  states  the  principle  correctly. 
He  says:  "  Where  there  is  a  legal  right  to  demand  a  sum  of 
money,  and  there  is  no  other  remedy,  the  law  will,  for  all  the 
purposes  of  a  remedy,  imply  a  promise  of  payment.''  See  also 
<!hit.  Oont.  609. 

On  the  whole,  the  recovery  in  this  case  does  not  appear  to  me 
to  haTC  violated  any  rule  of  law,  but  on  the  contrazy,  to  be  in 
•accordance  with  well-established  principles. 

The  counsel  for  the  appellant  referred  to  the  case  of  Ounn  t. 
CanHne,  10  Johns.  887,  as  precisely  in  point.  But  the  difbr- 
•ence  between  that  case  and  this  is  veiy  great.  Here  the  appel- 
lant has  the  legal  title;  there  the  attorney  in  fact  had  not:  he 
merely  handed  the  securiiy  of  his  principal  over  to  Gantine  to 
•collect. 

Judgment  affirmed. 

Whkbs  Notb  18  Madb  to  Aoxnt  OB  T&BA8UBKR  of  *  private  aaooia- 
tion  by  name,  with  the  addition  of  his  agency  or  office,  he  may  aue  npon  it 
in  his  own  name,  the  deecription  being  merely  deneripiio  permnue:  Clap  v. 
Dap,  11  Am.  Dec  09.  In  the  note  to  this  case  this  subject  Ib  disoossed  at 
«ome  length.  A  note  payable  to  A.,  agent  of  the  executors  of  B.,  vests  the 
legal  interest  in  A.,  by  whom  alone  an  action  at  law  can  be  sustained  on  the 
note:  Cocke  v.  Dickeiu,  26  Id.  214.  An  agent  may  sue  in  his  own  name 
upon  negotiable  paper  indorsed  in  blank:  Pearee  v.  Austin,  34  Id.  C23.  But 
an  agent  can  not  maintain  an  action  in  his  t>wn  name  except  in  exceptional 
«ases:  Tainiar  v.  PrendergaU,  38  Id.  618.  See  aUo  Elkma  v.  Boskm  and 
Maine  R,  /?.,  51  Id.  184;  VioUUe  v.  PoweWs  Adm'rs,  52  Id.  548. 

Whbri  THBius  IS  Legal  Right  to  Demand  Sum  or  Movkt,  and  there 
Is  no  other  remedy,  the  law  will  imply  a  promise  of  payment:  Sheldon  v. 
Sherman,  42  N.  Y.  488,  citing  the  principal  case.  The  principal  case  is 
again  cited  arguendo  in  PiekerggiU  v.  Head,  7  Hun,  639,  as  showing  that  the 
plaintiff  in  that  case  held  the  legal  title  to  a  certain  mortgage. 


Jewett  v.  Milleb. 

[10  Haw  ToBK  (6  SsLDm),  402.] 
ftlTLX  THAT  TbUSTKB  CAN^  NOT  PUBGHASE    TrUBT  PBOPKBTT  FOR  BIS  OWV 

AoooUKT  forbids  that  a  receiver,  who  has  bought  in  on  foreclosure  of  s 
merl^Pfe  property  of  which  he  held  the  equity  of  redemption  as  ra^ 
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oifv«r,  dioiild  be  allowed  to  hold  the  property  m  ageimt  a  cetkd  qm 
tnul  who  elects  to  oUdm  the  benefit  of  the  purchaee. 
Bqvizablb  Ebtopfsl  Nkysb  Takes  Plaos  unlefls  the  party  lenHng  to 
avail  faimaelf  of  it  haa  been  aotoally  misled. 

AfPBAL  from  a  judgment  affirming  a  vice-chanoellor's  decree 
dismissing  a  bill  filed  to  redeem  property  from  sale  on  f oie- 
closure.    The  facts  appear  in  the  opinion. 

Nicholas  JIill,jun.,  for  the  appellant,  claiming  to  redeem. 

B.  Davis  Noxon,  for  the  respondent,  the  purchaser. 

By  Oourt,  Johnson,  J.  When  Miller  purchased  the  prem- 
ises in  question  at  the  master's  sale,  December  1,  1842,  be 
was  receiver  of  the  Wayne  Oonnty  Bank.  The  sale  was  made 
on  the  foreclosure  of  a  mortgage  made  by  one  Williams,  then 
the  owner  of  the  premises,  to  Minot  0.  Morgan  and  others, 
dated  October  15, 1888,  which  mortgage  was  assigned,  first  to 
the  Wayne  County  Bank  by  Morgan  and  others,  and  afterwHida 
by  the  bank  to  the  people  of  the  state  of  New  York,  as  collateral 
security  for  moneys  borrowed  by  the  bank  from  the  canal  fund. 
After  this  last  assignment,  Williams  sold  the  premises  to  the 
defendant  Cook,  who  gave  his  mortgage  for  the  purchase  money» 
and  this  mortgage  was  assigned  by  Williams  to  the  bank  as  se- 
curity for  a  debt  due  by  him  to  the  bank.  On  the  twenfy-eighih 
of  August,  1841,  as  receiver  of  the  Wayne  County  Bank,  Miller 
procured  a  quitclaim  deed  of  the  premises  from  Cook  and  wife. 
Miller  then,  as  receiver,  had  the  right  to  redeem  the  mortgage 
assigned  as  security  to  the  state,  and  also  the  general  eqniiy  of 
redemption  by  the  quitclaim  from  Cook  and  wife.  Thus  sit- 
uated upon  the  foreclosure  1^  the  state,  he  became  the  pur- 
chaser of  the  premises.  It  is  contended  on  the  part  of  the  de- 
fendant Miller  that  his  case  is  out  of  the  general  rule  which 
forbids  a  trustee  to  purchase  on  his  own  account  the  trust  prop- 
erly, upon  the  ground  that  the  sale  in  this  case  was  a  judicial 
3ale,  made  under  a  decree  against  the  trustee,  and  baaed  upon  a 
title  paramount  to  the  title  of  the  trustee,  and  to  the  interest  of 
the  cesluis  que  trust.  That  this  is  not  the  rule  was  adjudged  in 
the  case  of  Fan  .Qspsv.FSmJ^Tps,  9  Paige,  287;  MimgsY.  Brtien^ 
4  Sandf .  Ch.  268.  It  is  hardly  possible  to  state  the  rule  of 
equity  too  broadly  or  too  strongly.  It  will  not  permit  a  trustee 
to  subject  himself  to  the  temptation  which  arises  out  of  the 
conflict  between  the  interest  of  a  purchaser  and  ilie  duty  of  a 
trustee.  It  was  Miller's  duty  as  receiver  to  make  the  properij 
bring  the  laxgest  possible  price;  but  as  purchaser  this  was  iu4 
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his  intavBst.  The  role  is  entixely  independent  of  the  qnestion 
whether  in  point  of  faot  any  fnnd  has  intervened.  It  is  to 
aToid  the  neoessiiy  of  any  snoh  inqaixy,  in  whioh  justice  might 
be  baUced,  that  the  role  takes  so  general  a  form.  After  the 
pnrohase  hy  Idler,  it  follows  that  his  oegiuia  que  iruMt  had  the 
right  either  to  demand  a  resale  of  the  properly  or  to  adopt  his 
porehaae  as  made  for  their  benefit,  sabject  of  coarse  in  the  lat- 
ter case  to  his  lien  for  adiranoes:  Blade  Y.VanVeehienf  11  "Paige  f  SI. 

The  next  question  which  arises  is,  whether  the  plaintiff  is  in 
such  a  position  as  to  haye  acquired  the  rights  wUch  belonged 
to  Miller's  oeetuie  que  irusl,  the  Wayne  Oounty  Bank  and  its 
creditors.  It  is  quite  plain  that  by  Miller's  assent  and  the  afr- 
sent  of  the  oeetuie  que  iruely  this  purchase,  however  originally 
intended  by  him,  might  become  a  purchase  on  account  of  the 
oeetutB  que  trwd.  I  think  there  can  be  no  better  evidence  of 
such  an  assent  in  faTor  of  a  purchaser  who  has  been  led  to  rely 
upon  his  acts  than  is  to  be  found  in  the  &ct  that  Miller  himself, 
acting  on  behalf  of  the  other  parties  whose  assent  was  necessazy, 
offered  for  sale  at  public  auction,  on  formal  notice,  a  bond  and 
mortgage  which  had  no  efficient  existence,  and  was  not  a  lien 
upon  the  properly  which  it  professed  to  bind,  unless  such  as- 
sent had  been  given.  To  suppose  any  other  intent  in  Miller  as 
to  a  purchaser  so  situated  is  to  assume  that  he  intended  to  be 
guiliy  of  a  fraud;  and  this  the  law  vnll  never  suppose  when  the 
eonduot  of  a  parly  can  be  eqdaaned  consistently  with  innocent 
intentions. 

Unless,  therefore,  the  complainant  became  a  purchaser  of  the 
bond  and  mortgage  under  such  droumstanoes  of  notice  as  to 
be  unaUe  to  invoke  the  aid  of  the  principle  of  equitable  estop- 
pel, I  see  nothing  in  the  other  facts  of  the  case  which  can  hin- 
der its  application:  Eeard  r.  BaU,  16  Pick.  467.  It  is  Idler 
alone  who  sets  up  the  former  purchase  as  having  inured  to  his 
private  benefit,  and  against  him  the  complainant's  case  is  com- 
plete, provided  he  was  actually  defrauded.  It  is  hardly  neces- 
sary to  say  that  equitable  estoppel  neyer  takes  place,  unless  the 
parly  seeking  to  avail  himself  of  the  estoppel  has  been  actually 
misled.  It  is  not  sufficient  that  he  might  have  been  misled  if 
in  point  of  faot  he  has  not  relied  upon  the  acts  or  representa- 
tions of  l3ie  other  parly.  The  doctrine  is  highly  equitable  in 
its  natoze,  and  is  never  available  to  enable  a  party  to  gain  an 
advantage  upon  the  unfounded  ground  that  he  has  been  de- 
frauded. It  is  upon  this  ground  of  equitable  estoppel  that  the 
must  succeed  if  he  succeeds  at  all;  for  clearly  the  legal 
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righfc  is  with  the  defendant,  apart  from  the  effect  of  the  estop- 
pel. Now,  it  may  be  conceded  that  if  the  transaction  at  this 
sale  had  come  in  question  in  an  action  at  law,  for  not  complet- 
ing the  contract  of  sale,  the  printed  particular  or  terms  of  sale 
could  not  have  been  varied  by  any  declaration  of  the  auctioneer 
after  the  biddings  were  begun,  according  to  ShdUm  t.  Lwius,  2 
Cromp.  &  J.  411;  though  the  case  of  Cfunnis  y.  BrhaH,  1 
H.  Black.  289,  does  not  go  quite  so  far,  the  court  there  holding 
such  evidence  to  be  inadmissible  where  the  offer  did  not  extend 
80  far  as  to  bring  home  to  the  party  any  particular  personal 
information.  The  case  of  LivingsUm  t.  Byrne,  11  Johns.  555, 
decides  nothing  upon  the  point;  for  neither  was  the  fact  of 
notice  in  issue  in  the  cause,  nor  did  the  evidence  bring  home 
any  notice  to  the  parfy;  but  on  the  contrazy,  had  the  question 
been  material,  the  court  must  have  determined  upon  the  evi- 
dence that  no  notice  was  given.  The  question  in  this  caaeseems 
to  me  more  nearly  to  resemble  that  which  would  arise  on  a  bill 
for  a  specific  performance,  where  the  bidder  had  been  misled  by 
parol  declarations  of  the  auctioneer  variant  from  the  printed 
particulars,  and  a  pezf  ormance  was  sought  against  him  accord- 
ing to  the  printed  particulars.  In  such  a  case,  parol  evidence, 
though  confessedly  inadmissible  at  law,  would  be  admissible  in 
equity  as  a  defense  against  the  performance  asked  for:  2bums- 
hend  v.  Stangroam,  6  Yes.  828;  OiUeq[ne  v.  Moon,  2  Johns.  Ch. 
685  [7  Am.  Dec.  559]. 

Now,  the  written  assignment  under  which  the  plaintiff  makes 
title  is  not  of  itself  sufficient  to  maintain  the  right  which  he 
seeks  to  enforce,  because  it  does  not  of  itself  serve  to  counter- 
vail the  title  of  the  defendant.  The  plaintiff  needs  the  aid  of 
the  principle  of  estoppel  in  pais  to  enable  him  to  succeed. 
What,  then,  is  his  position  in  point  of  fact  as  to  the  question 
whether  he  was  in  any  way  misled  by  what  took  place  upon  the 
sale  f  In  my  judgment,  he  was  as  well  aware  of  the  facts  in  the 
case  at  the  time  when  his  bids  were  made  as  he  was  when  he 
wrote  the  letter  to  Miller  which  was  given  in  evidence.  It  is 
not  entirely  easy  to  say  what  Miller's  precise  purpose  was  in 
describing  the  security  in  question,  as  he  did  in  the  notice  of 
sale.  That  it  was  not  fraudulent  in  &ct  appears  plainly  in 
eveiy  part  of  the  case.  The  general  mirth  which  prevailed 
at  the  sale  when  this  item  came  to  be  offered;  the  fact  that 
after  being  struck  off  at  less  than  five  dollars,  and  being  re- 
fused by  the  bidder,  it  was  again  put  up;  the  entire  frankness  ci 
Miller's  declarations  when  intenogated  at  the  seje  as  to  tht 
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tacts  oonneoted  with  his  purchase— -iziesistibly  compel  my 
mind  to  the  condnsioii  not  only  that  Miller  intended  no  fraud, 
but  that  the  company  present  at  the  sale  uniTersally  imderstood 
that  whaterer  Miller's  purpose  was  in  mating  the  sale,  it  was 
not  to  giTC  to  the  purchaser  a  mortgage  of  ten  thousand  dollars 
on  the  property.  He  probably  meant  merely  to  close  his  ac« 
count  as  receiver  with  this  security,  by  the  sale,  giving  to  the 
purchaser  the  title  to  the  bond  of  Cook;  and  this,  I  think,  was 
understood  to  be  his  purpose.  That  the  plainti£f  was  aware  of 
the  facts  and  did  not  suppose  that  Miller  intended  to  abandon 
his  own  purchase  in  favor  of  the  purchaser  of  the  bond  and 
mortgage  is,  I  think,  satisfactorily  shown  by  his  own  conversa- 
tion at  the  sale.  Before  the  properly  was  struck  off,  in  the 
banter  of  the  auction-room,  while  the  company  were  seemingly 
highly  amused  at  his  being  a  bidder,  his  language  conveyed 
the  idea  that  he  was  bidding  upon  the  probability  of  some 
technical  eiTor  in  the  process  of  foreclosure,  committed  by  the 
attorney  general.  When  the  property  was  struck  off  he  at 
once  took  the  ground  that  Miller  could  not  at  the  time  be  the 
purchaser.  It  is  plain  from  the  evidence  that  the  complainant 
became  the  purchaser  on  this  veiy  ground,  and  for  the  ex- 
press purpose  of  acquiring  the  right  to  overhaul  Miller's 
purchase.  This  he  might  lawfully  do.  He  had  a  right,  if 
he  chose,  to  buy  for  that  purpose.  He  was  right  as  to  Miller's 
purchase  being  impeachable,  but  he  was  wrong  in  supposing 
that  he  could,  by  buying  the  bond  and  mortgage  at  the  sale, 
acquire  the  right  to  impeach  Miller's  purchase.  That  he  could 
only  acquire  by  being  misled,  so  as  to  be  able  to  avail  himself  of 
an  estoppel  in  pais  against  Miller.  That  he  was  not  misled,  and 
has  no  case  for  such  an  estoppel  against  Miller,  is  apparent 
from  the  fact  that  he  became  the  purchaser  with  the  purpose 
of  availing  himself  of  such  an  estoppel.  In  conclusion,  I 
think  it  apparent  that  Miller  intended  to  deceive  no  one,  and 
did  not  intend  either  to  hold  his  own  title  for  the  benefit  of 
the  purchaser  of  the  bond  and  mortgage  at  the  sale,  or  to  have 
any  one  suppose  that  he  so  intended,  and  that  the  plaintiff 
bought  with  full  knowledge  of  the  facts,  and  was  in  no  particu- 
lar misled,  except  in  the  idea  that  so  purchasing  he  could 
acquire  the  right  to  overhaul  Miller's  purchase. 
The  judgment  below  should  be  afBrmed,  with  costs. 

BuQOLBS,  C.  J.,  Wills,  Watsoh,  and  MoBsa,  JJ.,  ooneuned 

Jewbtt,  J.,  did  not  sit  in  the  case,  andQBO>LBr»  J.,  was  absent 

Judgment  affirmed. 
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Tuawnm  04H  vov  BKxma  Pubcbaske  of  Tbubt  Eseatb  m  long  a* 
tlie  fidndaiy  relation  oontnraes:  PraU  v.  ThtmUon^  48  Am.  Deo.  482,  and 
note.  A  porohaae  by  a  trnatee  of  property  of  his  eetlui  que  tnutt  whether 
made  at  paUio  or  private  tale.  Is  voidatle  only.  The  eatm  que  truei  miut 
make  his  eleotion  to  set  aside  each  pnrdhase  within  a  reasonable  time:  Har- 
rimm  v.  MtHmnft  62  Am.  Deo.  4S6;  fTorCAy  ▼.  ./oAfwm,  Id.  899.  One  on- 
dertaUng  to  aot  f or  another  ean  not  act  for  himself,  as  a  gsnersl  mle,  in 
the  same  matter,  hat  it  Is  not  oniTersally  tnie  that  a  tmstee  oan  not  por- 
ohase  the  tmst  estate;  otroomstanoss  may  arise  whieh  render  sneh  poiehsso 
neoesBsry  In  ocder  to  protect  the  interests  of  the  ceiM  que  inui:  Spimdier  ▼. 
Aiekkoi^  66  Id.  766,  and  note;  see  also  Dwigii  y.  Blaekmar,  67  Id.  ISQ^ 
endnote. 

Oini  ScAMDiBO  AB  TBuam  nr  Basraov  to  PBOPnTr  nr  ma  FmwMsumt 
is  not  permitted  to  porohase  and  hold  it  lor  lus  own  benefit^  althongh  tho 
sale  Is  a  Judicial  one  under  a  title  snperior  to  that  of  the  trostee  or  O00M 
qm  inui:  Cutbrnn  ▼.  ifofiom  1  Abb.  App.  Dec  666;  a  G.,  6  Abb.  Fr., 
N.S.,dl6;  8. a, 86 How. Ft.  160;  8.a,8Keyet,  806;  ValmihieY. BdOe^Vk 
Hon,  642;  Xin^e  Y.  frOUHm,  67  N.  Y.  467.  A  tmstee  who  aoqnires  title  to 
pt'operty  thxoogh  a  sheriff's  deed  tskes  the  title  snbject  only  to  the  ri^t  of 
the  cuHnd  que  Cmat,  to  ratify  and  oonfirm  the  title,  or  compel  the  oonYoyaaoe 
thsred  by  the  trostee^  npon  a  proper  case  made  in  a  court  of  equity  for 
tiiat  puxpoee:  JJoftnon  y.  JJoftnan,  00  Barb.  222.  The  eeeiui  que  tntat  may 
treat  the  purchase  ss  for  hii  b^nsdt,  whether  the  sale  was  pubUcor  prrrate^ 
and  for  a  bona  JSde  price  or  not:  FuUon  ▼.  WkUmeift  6  Hun,  19.  A  derk 
of  a  broker  employed  to  make  sale  of  land,  who  has  access  to  the  oocre- 
spondence  between  lus  principal  and  the  Yendor,  stands  in  suoh  a  relatiaa 
of  confidence  to  the  latter  that  if  he  becomes  the  purchaser  he  Is  ohacgea* 
Ue  as  trustee  for  the  Yendor,  and  must  reconYiqy  or  account  for  the  Yalae 
of  the  land:  Oardner  y.  Of^doi,  22  N.  Y.  827.  In  all  of  the  abore  cases 
JeweU  Y.  MlUer  Is  dted  as  an  authority. 

KwoyFBL.  — The  rule  of  the  principal  case»  that  an  equitable  estoppel 
ncYer  takes  place  unless  the  party  seeking  to  aYsil  himself  of  it  lias  been 
actually  misled,  and  that  the  other  party  intended  so  to  mislead  him,  has 
been  reaflirmed  in  Okritikmeon  y.  Lk^M^  8  Bobt  226;  Cft^pnMmY.  Jfon^ 
yomery,  4  Hun,  762;  Sae^ML  y.  SqU^ML^  2  Thomp.  h  a  044;  BfM  t. 
Bracbm.  28  N.  Y.  8up.  Ct  16;  CUUm  y.  Bhon^UUi.  1  Xhon^  *a  647» 
all  citing  the  prindpal 


lug: 
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{10  Haw  ToBK  (6  BHunn),  MB.] 

FAiaanE  mat  Sub OopiBinnai  at  LAwfor  damages caoied by Ua wfOfBlly 
diesolYlng  the  partnership  before  the  eipiratioii  of  tho  tens  fixed  by 
the  aridoles  for  its  continuBnce. 

DtaMAan  BaooYiBABiiB  bt  Ovb  Pabxbxe  for  his  oopartaetiP  wnogfol  dis* 
sohition  of  the  copartnership  include  antioipatsd  pnflts  for  the  residae 
of  the  term  fixed  by  the  articles. 

■flMNOB  or  PBovm  RuAT.TCTD  during  the  continuanoe  of  a  partnership 
may  be  receiYed  in  cYidenoe  as  aiding  to  estimate  profits  which 
womld  have  been  realised  thereafter  had  the  firm  been  oontfaiued. 
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AmAL  from  a  judgment  of  fhe  New  York  Buperior  court  for 
damages  for  breach  of  artioles  of  oopartnership.  The  agree- 
ment was  in  writing  and  nnder  seal,  and  provided  for  a  con- 
tinuance of  the  firm  for  a  term  of  four  years  and  one  month 
from  December  1, 1846.  Before  two  years  had  quite  expired, 
two  of  the  partners,  while  the  third  was  traveling  in  the  west 
on  business  of  the  firm,  published  a  notice  of  dissolution  of 
the  old  firm,  and  of  the  formation  of  a  new  one  in  their  own 
names  to  continue  the  business.  They  took  possession  of  the 
atook,  and  commenced  business  according  to  their  announce- 
ment. This  suit  was  brought  by  the  ousted  partner  for  dam- 
ages for  this  wrongful  dissolution;  and  resulted  in  a  verdict 
and  judgment  for  plaintiff,  subject  to  exceptions  taken  by  de* 
f endant,  which  raised  the  questions  discussed  in  the  following 
opinion. 

Damd  Lard,  for  the  appellants,  who  had  dissolved  the  firm 

John  Sknon,  tor  the  respondent,  fhe  ousted  partner. 

By  Court,  Jobvsoh,  J.  The  principal  points  presented  by 
fhe  exceptions  in  this  case  are:  1.  Whether  an  action  can  be 
maintained  for  a  breach  of  a  covenant  to  continue  a  partner- 
ship for  a  fixed  period,  unless  sooner  dissolved  in  accordance 
with  the  terms  of  the  covenant;  2.  Whether  actual  damages  can 
in  such  case  be  recovered;  8.  Whether  expected  profits  can 
be  regarded  as  a  ground  of  damages  in  such  a  case;  and  4. 
Whether  the  amount  of  profits  made  prior  to  the  dissolution 
could  be  considered  by  the  jury  as  bearing,  in  any  degree,  upon 
the  amount  of  damages  to  which  the  plaintiff  was  entitled. 
Another  objection  was  presented  on  the  argument,  that  the 
covenants  of  the  defendants  being  several,  no  judgment  for 
joint  damages  could  be  given.  This  objection,  not  having  been 
presented  at  the  trial,  so  far  as  the  bill  of  exceptions  informs 
us,  can  not  be  considered  here. 

There  do  not  seem  to  be  any  special  rules  of  law  applicable  to 
covenants  contained  in  partnership  articles  and  not  to  other 
covenants;  and  we  may  therefore  say,  vrithout  discussion,  that 
an  action  will  lie  for  a  breach  of  covenant,  no  matter  in  what 
instrument  the  covenant  be  found.  We  may  further  afSrm  tiiat 
no  rule  of  law  declares  that  the  breach  of  a  coTenant  contained 
in  partnership  articles  shall  be  compensated  only  by  nominal 
damages.  The  measure  of  damages  must  depend  on  the  natme 
of  the  oUigation,  and  the  extent  of  the  injury  in  this  as  in  all 
other  cases  of  broken  covenants. 
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No  question  was  made  at  fhe  trial  as  to  the  siifficiency  of  the 
proof  that  a  breach  of  the  obligation  to  continue  the  partnetr* 
ship  had  taken  place,  except  onlj  so  far  as  a  question  of  that 
sort  is  raised  by  the  objection  of  the  defendants'  oonnsel, 
that  by  the  constitution  of  the  partnership  the  partners  haTe  a 
power  of  rsTOcation  whenever  they  lose  confidence  in  each 
other.  It  is  not  quite  clear  whether  this  objection  points  to  the 
particular  frame  of  this  partnership,  or  is  supposed  to  be 
founded  upon  the  general  rules  applicable  to  that  relation.  If 
it  relate  to  the  proTisions  of  the  partnership  agreement  in  tiiis 
case,  then  it  is  clear  that  the  articles  contain  no  danae  which 
warrants  the  defendants'  proposition.  If,  on  the  other  hand, 
the  general  law  of  partnership  is  referred  to,  while  it  must  be 
conceded  that  some  difference  of  opinion  seems  to  exist  as  to 
the  power  of  either  partner  in  a  partnership  for  a  fixed  term, 
contrary  to  his  agreement,  to  put  an  end  to  the  continuance  of 
the  firm  at  his  own  mere  will,  it  can  be  safely  affirmed  that,  con- 
ceding this  power  to  exist  in  the  broadest  form,  it  has  never 
been  pretended  that  a  partner  who  should,  in  oontrayention  of 
his  agreement,  put  an  end  to  the  partnership  would  not  be  held 
responsible  for  the  injury  thus  committed. 

We  are  left,  then,  to  the  only  substantial  question  which  this 
case  presents:  whether  the  loss  of  those  profits  which  the 
plaintiff  would  have  made  during  the  stipulated  term  of  the 
partnership  is  a  proper  subject  of  compensation,  and  whether 
the  eyidence  of  past  profits,  during  the  period  next  preceding 
the  dissolution,  can  be  considered  as  bearing  upon  the  question 
of  prospectiTe  profits.  The  form  of  the  exceptions  taken  con- 
cedes that  the  judge  committed  no  error,  unless  in  taking  the 
profits  into  consideration  at  all;  that  if  he  was  correct  in  this  he 
has  annexed  to  his  instructions  all  the  proper  qualifications  to 
prevent  an  excessiTS  and  erroneous  estimate  of  the  amount  of 
compensation  for  prospective  profits. 

The  object  of  commercial  partnerships  is  profit.  This  is  the 
motive  upon  which  men  enter  into  the  relation.  The  only 
legitimate  beneficial  consequence  of  continuing  a  partnership  is 
the  making  of  profits.  The  most  direct  and  Intimate  injuri- 
ous consequence  which  can  follow  upon  an  unauthorised  disao- 
lution  of  a  partnership  is  the  loss  of  profits.  Unless  that  loss 
can  be  made  up  to  the  injured  party»  it  is  idle  to  say  that  any 
obligation  is  imposed  by  a  contract  to  continue  a  partnership 
for  a  fixed  period.  The  loss  of  profits  is  one  of  the  common 
grounds,  and  the  amount  of  profits  lost  one  of  the  common 
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measures,  of  the  damages  to  be  given  upon  a  breach  of  contract. 
I  need  only  refer  to  Masterlon  y.  Mayor  do.  of  Brooklyn^  7  Hill, 
61  [42  Am.  Deo.  38].  So,  too,  in  Wils&n  y.  Martin,  1  Denio,  602; 
Hecksher  t.  McCrea,  24  Wend.  804;  and  Shannon  v.  Comstock^ 
21  Id.  457  [34  Am.  Dec.  262],  what  the  party  would  have  made— 
in  other  words,  his  prospectiTe  profit  from  the  performance  of 
the  contract — ^was  held  to  be  the  true  measure  of  damages.  I 
refer  also  to  two  English  cases  on  the  question,  although  the 
English  courts  do  not  seem  so  carefully  to  have  considered  the 
rules  by  which,  as  matter  of  law,  damages  are  to  be  measured 
as  the  courts  in  this  country. 

Oale  T.  Lechie,  2  Stark.  107,  was  at  nisi  prius  before  Lord 
EUenborough.  The  defendant  agreed,  as  author,  to  furnish  a 
manuscript  work  to  plaintiflEs,  to  be  published  at  their  expense, 
and  the  profits  to  be  equally  divided.  The  defendant  failed  to 
fulfill,  and  this  action  was  brought  for  damages.  Lord  Ellen- 
borough  told  the  jury  the  plaintiffs  were  entitled  to  their 
expenses  of  paper  and  printing,  and  added,  "The  sum  of  ninelj 
pounds  has  been  stated  by  the  witnesses  as  the  amount  of  profit 
which  would  probably  have  been  derived  from  the  first  edition; 
and  it  is  doubtful  whether  it  would  have  reached  a  second;** 
after  suggesting  that  there  might  have  been  a  loss  instead  of 
profit,  which  would  have  been  wholly  the  plaintiffs'  loss  under 
the  contract,  he  submitted  the  matter  to  the  jury,  who  found 
for  the  plaintiffs  fifty  pounds  more  than  the  expenses,  etc.,  for 
loss  of  profit.  The  case  does  not  appear  to  have  been  moved 
afterwards. 

MoNeQ  V.  Beid,  9  Bing.  68,  was  an  action  upon  a  contract, 
by  the  defendant,  to  take  the  plaintiff  into  a  firm  of  which  the 
defendant  was  a  member.  It  appeared,  upon  the  trial,  that  the 
plaintiff  had  been  offered,  upon  certain  terms,  the  command  of 
an  East  India  ship  for  a  double  voyage;  that  the  value  of  such 
voyage  to  the  captain  was  not  less  than  one  thousand  pounds; 
that  the  plaintiff  had  been  induced  by  the  defendant  to  give  up 
this  voyage  to  enter  into  the  promised  partnership.  The  jury 
found  five  hundred  pounds  for  the  plaintiff.  It  was  objected, 
among  other  things,  that  the  jury  were  wrongfully  instructed  as 
to  damages.  On  this  point  T^dal,  0.  J.,  says:  "  I  told  the  jury 
that  they  might  see  that  the  plaintiff  considered  the  engagement 
equal  to  an  Indian  voyage,  because  he  would  not  otherwise  have 
relinquished  it,  and  the  defendant  could  not  have  estimated  it 
at  less,  because  he  made  his  offer  as  a  friend  of  the  plaintiff.'* 
It  was  the  value  of  the  engagement  as  partner,  therefore,  which 
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the  jury  werti  to  eetimate;  and  Bosanquet,  J.,  says:  '*  The  dam- 
ages were  eetimated  aooording  to  what  the  jnxy  thought  was  the 
Talue  of  the  oontract.  The  value  of  the  East  India  Tojage  haa 
not  been  recovered  as  special  damage,  but  has  been  talran  as  an 
ingredient  for  estimating  the  value  which  each  pariy  set  on 
the  proposed  contract  of  partnership."  In  each  of  theee  cases 
the  prospective  profits  of  a  joint  undertaking  unperformed  was 
made  the  subject  of  compensation  in  damages  in  an  action  at  law. 

The  next  question  relates  to  the  admission  of  the  evidence  of 
the  amount  of  past  profits,  to  be  considered  by  the  jury  as  bear- 
ing  upon  future  profits.  It  will  be  observed  that  the  objection 
does  not  at  all  relate  to  the  mode  of  proof,  but  only  to  the  oom- 
potency  of  the  fact.  It  seems  to  me  quite  obvious  that,  outsida 
of  a  court  of  justice,  no  man  would  undertake  to  form  an  opinion 
as  to  the  prospective  profits  of  a  business  without  in  the  first 
phice  informing  himself  as  to  its  past  profits,  if  that  £act  were 
accessible.  As  it  is  a  fact  in  its  nature  entirely  capable  of  accu- 
rate ascertainment  and  proof,  I  can  see  no  more  reason  why 
it  should  be  excluded  from  the  consideration  of  a  tribunal  called 
upon  to  determine  conjecturally  the  amount  of  prospective 
profits  than  proof  of  the  nature  of  the  business,  or  any  other 
circumstance  connected  with  its  transaction.  It  is  very  true 
that  there  is  great  difficulty  in  making  an  accurate  estimate  of 
future  profits,  even  with  the  aid  of  knowing  the  amount  of  the 
past  profits.  This  difficulty  is  inherent  in  the  nature  of  the  in- 
quiry. We  shall  not  lessen  it  by  (putting  our  eyes  to  the  light 
which  the  previous  transactions  of  the  partnership  throw  upon 
it.  Nor  are  we  the  more  inclined  to  refuse  to  make  the  inquiry 
by  reason  of  its  difficulty,  when  we  remember  that  it  is  the  mis- 
conduct of  the  defendants  which  has  rendered  it  necessary. 

Another  question  arises  upon  the  defendants'  third  request  to 
charge,  viz. :  '*  That  supposing  Bagley  to  be  accountable  through 
want  of  diligence,  that  should  be  taken  into  view  in  diminution 
of  the  damages."  An  issue  had  been  formed  upon  the  plead- 
ings, and  tried,  whether  Bagley  had  fraudulently  abstracted  a 
quantity  of  gold  from  the  firm,  and  the  judge  had  instructed 
the  jury  that  if  they  found  this  issue  for  the  defendants,  then 
they  were  justified  in  dissolving  the  partnership,  and  the  plaint- 
iff could  not  recover  damages.  No  issue  had  been  made  as  to 
negligence  on  Bagley's  part,  nor  did  the  evidence  tend  to  the 
proof  of  such  negligence;  and  on  these  grounds,  as  well  as 
because  the  request  was  not  in  ^uch  a  shape,  even  conceding  it 
to  have  been  well  founded  upon  the  evidence  as  to  require  the 
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judge  to  oomply  wifh  it»  we  tbink  the  exception  not  weD  taken. 
A  request  most  be  in  each  form  that  the  judge  may  properly 
charge  in  the  terms  of  the  request  as  made,  without  qualiflca- 
tion,  or  his  refusal  will  not  be  ground  of  error.  If  made,  as 
requested  here,  the  effect  would  ha^e  been  to  submit  to  the  jury 
to  find  whether  Bagley  was  accountable  through  want  of  dili- 
gemoB,  without  any  instructions  as  to  what  sort  of  diligence  he 
was  bound  to  ezhihity  en  what  sort  of  losses  or  other  mishaps 
he  was  thus  to  be  made  accountable  for.  In  this  refusal  there 
was  no  enor. 

It  may  be  proper  to  notice  briefly  the  proposition  that  the 
plaintiff's  claim  for  profits  must  be  limited  to  the  period  between 
the  dissolution  and  his  subsequent  entiy  into  business.  This  is 
olmoudy  unfounded.  The  only  question  which  could  be  made 
as  to  this  part  of  the  case  is,  whether  the  defendants,  in  mitiga- 
tion of  damages,  could  show  that  the  plaintiff  either  was  or 
might  have  been  as  profitably  employed  in  business  on  his  own 
account  as  he  would  have  been  had  the  firm  business  been  con- 
tinued. The  plaintiff  might,  perhaps,  have  disputed  the  com- 
petency of  such  evidence.  But  surely  the  defendants  can  not 
be  heud  to  say  that  the  plaintiff  was  bound  to  remain  idle  at 
their  expense,  or  lose  his  claim  upon  them  altogether  from  the 
moment  when  he  engaged  in  business. 

\  QuBoamt  Mobss,  Wimjm*  and  Masox.  J7.» 


BiWMifiMt  0.  J.,  and  TAaeA»i  3.,  egygesBod  no  opinioiL 
Judgment  affirmed. 


Wnm  JxnuMM  axd  Pmbabu  PBotns  mat  ax  Oomudsrsd  dt  BiiiiiA*- 
ne  DAiuaxii  See  Damutt  ▼.  J<me$,  62  Am.  Deo.  IM;  Bltmckard  ▼•  J^,  S4 
Id.  260}  Matienan  ▼.  iloyer  qf  BroMyn^  42  Id.  88,  end  extaiMlve  notee  to 
the  leet  two  ceeei,  oitiog  nnmeroiis  anthoritiei.  Where,  in  ooueqiienee  of  a 
trapeM  rendering  premises  uninhabitable,  plaintiff  was  obliged  to  remore 
to  another  plaoe  of  business,  he  is  entitled  to  show,  in  an  action  for  the  tres- 
paei,  that  his  business  fell  off  in  oonseqnenoe,  and  how  much.  As  a.  genersl 
thing,  in  an  aotion  porely  of  tort,  where  the  amount  of  profits  lost  by  the 
Injury  can  be  shown  with  reasonable  certainty,  they  are  not  only  admissible 
In  evidence,  bat  they  constitute  thus  far  a  safe  n^easure  of  damages:  AlUmm  v. 
iTftoiMtter,  11  Mich.  642.  In  fFcuA5«n»  v.  J7tt&6anf,6Lans.  ll,thecourt  hold 
that  estimates  of  probable  sales  famish  no  proper  criterion  for  fixing  damages; 
actoal  damages  and  aetoal  loss  of  profits  only  can  be  recovered,  and  accord- 
ingly, in  an  aotion  for  breach  of  a  contract  to  continae  the  plaintiff  as  the 
defendant's  agent  for  the  sale  of  car  springs,  and  allow  him  commission  oo 
•ales,  erldenoe  of  the  amount  of  profits  which  plaintiff  might  have  mads 
jioiing  the  ftsna  of  the  eontnot  is  inadaiissihle.    The  prindpsl  case 
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flilid  ia  iMfc  oT  tiM  alxm  OMM.  It  wm  alw  dtad  in  Fm  ir«t  r.  iUcr, » 
Id.  230^  wfawe  Um  oooit  laid  down  the  rale  to  govern  the  admiBBion  of  eri- 
denoe  of  pfoAti  which  ezdndes  rach  m  are  tpecolatlve  and  oonjectnral  in 
ehamoter.  In  Taylor  ▼.  Bradlqf^  4  Abb.  App.  Dec.  365,  the  prindpel 
eaee  is  eitad  as  an  anthoritf  that  damagea  in  caae  of  perwnal  injaiy,  ana- 
tained  after  tiie  oommnnomnent  of  the  action,  are  recovefaUe.  An  action  ef 
eofenaat  will  lie  upon  an  agreemant  to  continne  the  partnanhq^:  Hcmatd  ▼. 
JhMeit»  4S  N.  Y.  608. 
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PO  Haw  Ton  (6  BauiBV) » 670.] 

BfiDnBiai  THAT  PoBOHAsn  ov  Ghatthls  Kkpt  Houn  ov  IutVamb  at  tlw 
time  of  maMng  the  porohaae  held  inelerant  to  the  qneatlon  of  good  fittfe 
la  making  the  poiehaae. 

Bhplbtxh  mat  bb  Maimtaihxd  iob  Goom  Ssobd  bt  8hkbiit»  on  aa 
execntion  againat  their  former  owner,  on  proof  tiiat  plaintiff  had  poap 
aeanon  of  them  ooapled  with  an  intereat;  and  notwithatandiog  the  legal 
titla  and  ri^t  of  poaieadon  may  have  been  veeted  in  a  third  pefaon. 


Afpbal  from  a  judgment  for  plaintiff  in  leplerin.  The  de- 
fendant having  as  aheziff  aeised  chattels  in  plaintiff's  poeseeaion 
on  an  execution  against  Burfaridge  and  another,  as  the  pxopeztf 
of  Burbzidge,  this  action  of  replerin  ^ras  brought,  in  support  of 
which  plaintiff  proved  that  before  the  seiaure  Burbridge  made  a 
bill  of  sale  of  the  things  to  her,  and  proved  other  facts  fATi^ing 
to  show  valuable  consideration,  delivezy,  etc.  The  defendant 
then  offered  to  prove  that  at  the  time  of  the  alleged  sale  plaint- 
iff was  engaged  in  keeping  a  house  of  iU-fiune;  but  the  judge 
refused  to  admit  such  evidence.  The  defendant  then  claimed  a 
verdict,  on  the  ground  that  the  whole  evidence  showed  the  title 
to  the  things  seised  to  have  been  at  the  time  in  third  persons; 
but  the  judge  ruled  that  the  testimony,  if  believed,  shovred 
rightful  possession  and  interest  in  the  plaintiff,  sufficient  to 
enable  her  to  maintain  the  action.  The  plaintiff  had  verdiol 
and  judgment,  which  the  full  bench  sustained.  The  remaining 
facts  appear  from  the  opinion. 

Brown  and  MaUhews,  for  the  appeUani 
DooUUe,  tor  the  respondent. 

Bj  Court,  Taooabt,  J.  There  are  but  two  queaiiona  whiok 
we  deem  of  sufficient  importance  to  notice  in  our  esaminatikm 
of  this  case:  1.  Did  the  judge  err  in  rejecting  the  oflEar  to  prov» 
that  the  plaintiff  kept  a  house  of  ill-fsmef  We  have  been  un- 
able to  discover,  from  an  examination  of  the  authorities  cited 


March,  1854]    Johnson  v.  Cabnlet.  768 


by  the  defendant's  cotmse!,  that  he  is  in  any  manner 
in  this  point  by  them.  It  is  held  that  in  questions  of  fraud, 
and  in  determining  the  probability  of  a  secret  trust,  all  the  cir- 
cumstances surrounding  the  transactions  are  to  be  considered; 
the  persons  who,  the  time  when,  the  place  where,  and  every 
fact  which  can  affect  or  color  the  relations  and  motives  of  the 
Barties. 

We  are  unable,  however,  to  perceive  that  the  &ct  of  the 
plaintiff's  being  a  keeper  of  a  house  of  ill-fame  is  a  circum- 
stance connected  with  the  transaction  in  relation  to  the  prop- 
erly in  this  case.  It  is  true  that  the  plaintiff  lent  money  to 
Burfaridge.  It  is  not,  however,  shown  that  Burbridge  was  con- 
nected with  the  plaintiff  in  her  house  by  any  personal  arrange- 
ment or  intimacy,  with  the  exception  of  the  mere  &cts  that  she 
employed  him  to  aid  and  advise  Leonard  in  carrying  on  the 
cigar  business  after  his  failure,  and  previous  to  that  time  had 
lent  him  money.  We  agree  vnth  the  court  below  that  the  pro- 
posed question  vras  quite  too  remote  to  affect  the  question  of 
title  to  the  properly  claimed.  We  think,  too,  that  the  case  of 
Van  Buren  v.  Wells,  17  Wend.  208,  is  in  point  to  sustain  the 
judge  in  his  decision.  The  &ct  offered  to  be  proved  was  a 
mere  isolated  fact,  not  shovm  to  be  relevant  by  any  evidence 
which  had  preceded  it,  and  the  defendant  did  not  offer  to  make 
any  subsequent  proof  which  showed  its  relevancy. 

2.  The  only  question,  then,  on  which  there  can  be  any  claim 
to  reverse  the  judgment  is  the  refusal  of  the  judge  to  charge 
the  jury  that  if  they  find  the  title  to  the  horse  still  remained  in 
Yan  Antwerp  &  Co.  when  the  action  was  commenced,  the  plaint- 
iff can  not  recover;  and  the  charge  that  if  the  purchase  of  the 
horse  v^as  made  by  the  plaintiff  in  good  faith,  and  there  was  no 
fraud  or  intent  to  hinder,  cheat,  delay,  or  defraud  creditors, 
the  plaintiff,  under  the  bill  of  sale  and  delivery  and  payment,  if 
they  were  made  as  testified  to,  obtained  a  sufficient  title  to  en- 
able her  to  maintain' the  action,  even  although  it  be  true  that 
one  thousand  cigars  remained  due  to  Yan  Antwerp  k  Co.  on 
account  of  the  horse. 

The  case  of  Ingraham  v.  Hammond,  1  Hill  (N.  Y.),  86d,  was 
an  action  of  replevin  for  taking  a  yoke  of  oxen.  The  defendant 
Hammond  pleaded  property  id  Meade,  his  co-defendant.  Each 
then  pleaded  various  pleas  of  properly  in  other  persons, 
strangers  to  the  suit.  The  pleas  did  not  connect  the  defendant* 
or  either  of  them  with  the  title  set  out,  and  each  plea  prayed  a 
return  of  the  property.    The  plaintiff  demurred  to  aU  of  the 
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pleas,  aiid  the  defendants  joined  in  demurrer.  The  court, 
Cowen,  J,,  says:  ''It  has  long  been  settled,  and  neyer  qnea- 
tionedy  that  in  replevin  the  plea  of  properly  in  a  third  person  is 
good,  and  entitles  the  defendant  to  have  a  retom  thereof  without 
connecting  himself  with  the  right  of  such  person,  or  malriYig 
avowry.  The  reason  assigned  is  given  'in  Butcher  v.  Porier^ 
1  Salk.  94,  whether  the  property  be  in  a  defendant  or  a  stranger, 
the  defendant  ought  to  have  a  return,  because  he  had  the  pos- 
eession  which  was  illegally  taken  from  him  by  the  replevin." 

The  same  doctrine  was  held  in  the  case  of  Pr<»%er  v.  Woodward ^ 
21  Wend.  205.  In  the  case  of  Sogers  v.  Arnold,  12  Id.  30, 
which  was  an  action  of  replevin  for  taking  the  mill-irons  or  ma- 
chinery of  a  saw-mill,  being  the  goods  and  chattels  of  the 
plaintiff.  The  defendants  pleaded,  alleging  properly  in  the 
goods  and  chattels  to  be:  1.  In  themselves  and  one  Earl  Whii- 
ford  as  tenants  in  common;  2.  In  themselves  as  tenants  in  com- 
mon with  Earl  Whitford  and  the  plaintiff;  8.  In  themselves;  4. 
In  themselves  and  the  plaintiff  as  tenants  in  common;  and  5. 
In  Foster  Whitford,  one  of  the  defendants — each  plea  travers- 
ing the  properly  of  the  goods,  etc.,  in  the  plaintiff.  To  those 
pleas  the  plaintiff  replied,  reaflBrming  the  properly  in  the  goods 
to  be  in  himself.  Thecourt  in  thiscase  say:  ''It  has  been  long 
eettted  in  this  state  that  the  possession  of  personal  chattels  by 
the  plaintiff,  and  actual  wrongful  taking  by  the  defendant,  are 
sufficient  to  support  replevin,  and  that  it  may  be  brought  where 
trespcM  de  bonis  aaporiaUa  vrill  lie,''  citing  Pangbum  v.  Pakidge^ 
7  Johns.  140  [6  Am.  Dec.  260];  Orewm  v.  SUaU,  17  Id.  116  [8 
Am.  Dec.  878];  ManhaU  v.  Davw,  1  Wend.  109  [19  Am.  Dec. 
468];  Wheeler  v.  MoFurland.  10  Wend.  822;  WiUmarfh  y.  Craw- 
ford, Id.  B4A. 

This  case  concedes  that  the  defendant  in  replevin  may  plead 
properly  in  himself  or  in  a  stranger  in  bar  of  the  action,  and  pray 
for  a  return  and  damages.  Mr.  Justice  Nelson,  delivering  the 
opinion  of  the  court,  quotes  from  Baron  Gilbert's  treatise  on  the 
law  of  replevin  as  follows:  "  Properly  in  the  defendant  is  a  good 
bar,  because  it  avoids  the  injustice  of  the  caption,  which  is  the 
gist  of  the  action,  by  showing  he  had  a  right  to  take  it;  and  this 
not  only  abates  the  writ  of  the  plaintiff  whereby  deliverance  was 
made  to  him,  but  destroys  all  his  right  to  the  properly.''  The 
learned  justice  then  adds:  "  Substantially  the  same  reasons  are 
given  for  the  plea  of  property  in  a  stranger,  though  it  has  been 
well  said  elsewhere  that  this  plea  is  not  founded  on  very  accurate 
reasoning.    For  the  plaintiff  being  in  possession  of  the  goods 


Ifareh,  1854]  JomraON  t;.  Casklet.  765 

at  the  time  of  the  oaptioiiy  which  is  admitted  by  the  plea,  it  ia 
difficult  to  Bee  how  the  defendant  ahows  a  right  to  the  return  of 
the  property  taken  on  replevin  by  proving  title  to  it  in  astranger. 
Upon  this  view  of  the  case,  the  possession  of  the  plaintiff  would 
be  left  untouched,  which,  as  we  have  already  seen,  is  a  sufficient 
ground  |>rima/aote  to  sustain  the  action/' 

Again,  the  learned  justice  says:  **  When  we  speak  of  prop- 
erly in  the  plaintiff  or  in  defendant  in  this  action,  it  is  material 
to  understand  what  is  meant  by  the  term.  From  the  language 
used  in  some  of  the  books,  it  might  be  inferred  that  the  question 
between  the  parties  involved  the  absolute  ovmership  of  it.  The 
cases  already  referred  to,  showing  under  what  circumstances 
this  action  will  lie,  negative  this  idea.  Bight  to  the  possession 
and  dominion  of  the  goods  and  chattels  for  the  time  is  all  that 
is  essential.  This  is  the  view  which  this  court  had  of  the  ques- 
tion at  an  early  day:  Earri&on  v.  HelrUoeh,  1  Johns.  880.  It  is 
conceded  by  the  learned  judge  who  delivered  the  opinion  in 
that  case  that  an  interest  in  the  property  which  would  have 
sustained  trespass  or  replevin  would  have  oonstitnted  a  good 
replication  to  the  plea  of  properly  in  a  stianger.  The  property, 
then,  whether  in  a  defendant  or  a  third  person,  sufficient  to 
sustain  a  defense,  must  be  such  as  goes  to  destroy  the  interest 
of  the  plaintiff,  which,  if  existing,  would  sustain  the  action; 
or  in  other  words,  such  as  would  defeat  an  action  of  trespass  if 
brought  in  place  of  this,  in  case  of  a  wrongful  taking,  or  trover 
if  brought  for  a  wrongful  detention.  <  All  that  can  be  material 
for  the  plaintiff  to  maintain  against  a  plea  in  bar  is  an  interest 
in  or  connection  with  the  property,  which  would  give  to  him 
the  action  of  replevin  as  an  appropriate  remedy  for  a  wrongful 
taking  or  detention.'* 

The  plaintiff  in  this  case  proved  a  title  in  herself  suffloiant  to 
authorize  her  to  recover.  She  had  the  possession  and  rightful 
possession  of  the  horse  against  all  the  world,  including  Yan  Ant- 
werp k  Co.  She  had  the  absolute  right  against  eveiy body  except 
Yan  Antweip  k  Co.  It  would  be  unjust  to  allow  the  defendant, 
who  has  no  privity  of  interest  with  the  absolute  owners  (even  ad- 
mitting Yan  Antweip  k  Go.  to  be  the  absolute  owners),  to  defeat 
her  reooveiy  and  realize  the  value  of  property  which  he  has  no 
possible  daim  upon,  by  a  mere  technicality  such  as  is  claimed 
in  this  case.  As  against  the  defendant,  the  plaintiff  has  proved 
title  in  herself,  and  is  entitled  to  recover.  The  rule  that  a  plea 
of  property  in  a  stranger  is  a  good  plea  in  replevin,  without  con- 
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nectiiig  the  defendant  therewith,  is  a  role  of  pleading,  and  is 
not  infringed  upon  by  the  dedaion  in  this  case. 

The  chaxge  of  the  judge  was  as  &Yorable  to  the  defendant,  as 
to  the  matters  requested,  as  he  was  entitled  to.  The  judge 
charged  the  jury  that  if  in  &ot  the  plaintiff  was  not  the  owner 
of  the  property,  the  defendant  was  entitled  to  the  Terdiot.  The 
defendant  was  entitled  to  nothing  more  favorable.  The  part  of 
the  charge  excepted  to  was  right. 

The  form  of  the  judgment  can  not  be  taken  advantage  of  by 
exception.  No  exception  can  reach  a  matter  of  that  kind.  If 
the  judgment  is  wrongly  entered  up,  the  defendant  should  have 
moved  the  court  to  set  it  aside  for  irregularity. 

On  the  whole,  the  judgment  must  be  aflSrmed. 

All  the  judges  concurred. 
Judgment  affirmed. 

What  NaansABT  nr  Obdxb  to  Maihtain  RKmvnr.— Deolaiation  in 
replevin  mutt  aasert  property  in  the  plaintiff,  either  general  or  special,  and 
an  allegation  that  he  was  " entitled  to  the  possession  **  is  not  enough:  PaUi' 
•on  V.  AdanUt  42  Am.  Deo.  59.  In  the  note  to  this  oase  the  same  role  is  laid 
down,  supported  by  nnmeroos  New  York  cases.  "  It  is  well  settled,  as  a 
genezBl  principle^  that  in  Pennsylvania  replevin  lies  whenever  one  man  claims 
goods  in  the  possession  of  another;  and  this  whether  the  complainant  has 
ever  had  possession  or  not,  and  whether  his  property  in  the  goods  be  absolate 
or  qualified,  provided  he  has  the  right  of  possession:'*  Harlan  v.  Htuian^  53 
Id.  612.  It  is  not  sofficient  for  plaintiff  in  replevin  to  have  dear  legal  title 
to  the  property  in  controversy,  but  he  must  also  be  entitled  to  the  immediate 
possession  in  order  to  warrant  a  recovery:  BriU  v.  iiyieft,  52  Id.  282.  As  to 
when  replevin  lies  generally,  see  ManhaU  v.  DaieU^  19  Id.  403,  and  note; 
'  Sa^ford  Ufg^  Co.  v.  Wiggin,  40  Id.  198.  To  maintain  replevin  in  Miasonii, 
tXL  that  is  necessary  is  to  show  actual  possession,  or  the  immediate  right 
thereto,  in  the  plaintiff,  and  that  the  property  was  subsequently  found  in  the 
hands  of  another,  without  the  plaintiff's  consent:  Crocker  v.  Jftmn,  26  Id.  684. 

Actual  Possbssion  of  Pbofxbtt,  Aooompanibd  bt  Eqititablb  Intsbssv 
in  the  plaintiff  at  the  time  of  the  seizure  thereof  by  an  officer,  is  sufficient  to 
maintidn  the  action  of  replevin,  and  entitle  the  plaintiff  to  a  return  of  the 
property:  Fro9t  v.  MoU,  34  N.  Y.  253;  Stowell  v.  OHi^  71  Id.  39,  both  citing 
the  principal  case;  it  is  also  cited  to  the  point  that  the  entry  of  a  judgment 
in  leplevin  for  the  value  of  the  property,  instead  of  in  the  alternative  for 
the  value  of  the  property  or  its  return,  is  an  irrognlarity  to  be  corrected  in 
the  court  below,  and  not  an  error  which  would  justify  a  reversal,  in  IngermA 
V.  Bottwkk,  22  Id.  426;  QaJOorU  v.  Orser,  27  Id.  328;  and  Coekran  ir.  GoO- 
waid^  41  N.  Y.  Sup.  Ct  322. 
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■nMDding  bonds  for,  180. 

unmiding,  uy  adding  title  of  oflloer,  127. 

aoMndin^  hj  ooireoting  amount^  127t 

amending,  by  oorreoting  date,  127* 

amendinfr  '*y  eorreoting  name  of  partjt  127« 

amending  Vy  sealing,  127. 

amoiding.  In  respect  to  its  direotioo,  127. 

aoMnding,  In  respeot  to  |>laoe  of  retom,  127* 

aimmdment  of  oomplalnt,  12S. 

amendmant  of  complaint  by  adding  ntrw  eaase  of  aelioat  ML 

amendment  of  complaint  by  adding  Tsrifteation,  Ul. 

amendments  permitted  depend  on  statatss^  1S6L 

diasolTingy  for  defects  in  complainti  120L 

■sal  of  ooart»  omission  of,  118^  127. 

BunEt  ohieok,  action  on,  436. 

obeok  for  more  money  than  drawer  lia%  4M> 

forged  indotiement^  payment  on,  780* 

pass-book  of,  effiwt  of  halanohig,  7S8l 
BoHOii  omisBimis  in,  when  immatarial,  911. 


Gbattil  MoBflniAiOi  giyea  right  of 

sale  nndar  exeontion  against  morlf^^,  40L 

yeats  title  in  mortgagee,  480. 
OoMMOur  Oabbob  of  passengers,  osce  exaotsd  of»  146. 
OoniSivuTJOVAL  Law,  provision  of  ouusiitutloiis  of  diflBMl  i 

statatss  to-ombimoe  bat  one  sabjeoti  ol^eolaiidooaslraeliQB  «l^  tt7* 
880. 

■tatntss  wliioh  are  Toid  beoanse  in  TlolatiQn  of  the  la^nrlriflMrf  sMa 
oonstitatlona  reqnicing  statatss  to-smbraoa  boiooa  flah|aoik  tit  8i8L 
OnrenfR,  jndgment  lor,  when  ooort  has  no  inrisdiclioi^  448L 

Jnstioe  of  the  peace  may  panldi,  442. 
OoMTEAOT  in  restnint  of  trader  when  valid,  748b 

made  in  violntion  of  law,  8S0. 

to  withdraw  opposition  to  passage  of  statato^  tOOl 
OcMBVAinr,  aotlon  l^  ooa  against  the  otiisr  for  nnls  and  pnAtiy  49Vi 
Oouutt  Siax,  aot  snbmitting  place  of,  to  vote  of  peopb  k  iralld,  tttl 
GBDcniAL  Law,  discharge  of  jury,  whsn  oparatsa  aa  an  ao^iiUlil,  88b 


Pama^— >  ezamphwy,  allowance  of,  lor  srimlDal  torH  I08L 
latare  profits  as  an  element  of»  781* 
ot,  u  troYer,  212. 
ital  sMtohng  as  an  elemsat  nit  liHL 
peace  of  mind  aa  an  element  ol,  lOL 
Pfinmour  of  arrest^  151. 
of  lunily,  886-588^ 
of  head  of  family,  888l 
of  hooseholder,  808^ 
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DwaoMom  akd  DnTBZBunoira,  half-blood*  ezdmion  of,  in  Bnglind,  IKKL 
half -blood,  inberitaaoe  by,  in  Alabama,  North  Ou(dina»  and  Twincww^ 

668. 
half-blood.  Inheritance  by,  in  CUifomia,  Michigan,  Minneaota,  Mioiitn% 

Wiaooniin^  New  York,  and  Arkanaas,  667. 
half-blood,  inheritanoe  by.  In  Oonnectioat,  Delaware^  and  South  Ckn* 

Una,  666. 
half-blood,  inheritanoe  by,  in  Florida,  Miasoori,  Tena.  Vligfaiia,  Km- 

tacky,  Weat  Vixgfaiia,  Colorado,  and  Wyomin|^  66SL 
half-blood,  inheritanoe  by,  in  Maine,  Mawaoboaatta,  Vcnnont^  ?™Ttfi, 

Kaniae,  and  Miaaiarippi,  667. 
haU-blood,  inheritanoe  by,  in  Maiyland,  667. 
haU -blood,  inheritanoe  by,  in  New  Hampahiia,  Rhode  Tilmtt,  Iow% 


half-Uood,  inhoritanoe  by,  in  New  JerNy,  664. 
half-blood,  inherituioe  by,  in  Paouyl^ania,  666. 
half-blood,  aiindry  qneationa  ooneendiig  inhaiitanoe  by»  666  66? , 
half-bbod,  inolnded  in  the  tenna  **farothen  and  aiateKab"  ^K6. 
DivaMO^  efieot  of,  by  the  oommoa  kw,  466i 
prooednre  to  Taoate^  466. 
za*l6€ation  of,  466. 

antanoeo^  waa  alwaya  opco  to  vefirioB  or  MvanMl  by  the 
Uw,469. 

■tatata  aathoffiring  vaoating  of  JadgnaBk  wiielhar  qppUai  tob  466k 
aoit  to  aet  adde,  460-466. 
aoit  to  aet  aaide,  partiaa  to^  466. 
▼acating  by  aoit  in  equity,  467. 
vaaating  by  aoit  in  eqnity,  efieot  of,  467. 
vaoating  by  aoit  in  equity,  oanaea  for,  467. 
▼aoating,  denied  to  one  who  haa  nllfied  by  marrying,  46IL 
vacating,  diUganoe  reqniied,  466. 
Taoating^  for  oollnaion,  466. 
Taoating^  for  frand,  461. 
Taoating  on  motion,  461. 

Taoating  where  righta  of  tliird  perMina  haTe  intenroMd,  466L 
DowsB,  election  between,  and  devise,  when  compelled,  716i 
la  panunoont  to  conveyance  and  debts  of  hosband,  714. 

SuonoK,  ballota  containing  initials  of  Ohiistian  name  onlyt  461%. 

statntoiy  provisions  concerning^  are  diraotoiy  msraiy,  46ti 
EfKAfia  or  DMUDmn,  sale,  when  ynH  606» 

sale,  fsflnre  to  give  bond,  233. 
Eroppkl,  eflfoot  of,  on  married  women,  458. 
BviDXKai,  dedarations  as  to  state  of  health,  188. 

deolarationa  mnat  be  part  of  ret  gedet,  146. 

declarationa  under  oath,  780. 

of  motive  for  crime,  7861 

threats  communicated,  iHisn  and  for  what  parpoae  admimlUab  ML 

threats,  mere  naked,  not  admiasiUe  on  trial  lor  nmfdsr,  6Ii 

threats  not  admissible  in  mitigation,  64. 

threats  not  accompanied  nor  followed  by  overt  aots^  6Ii 
▲ac  Bio.  Vol.  LXI— 49 
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EvTDSircB,  tbreati  not  oommmiicftted  to  defendani^  S4,  6& 

threati,  wh«n  a  part  of  the  ret  guUB^  54. 
BzsooTXOH  Sale  of  moii^gaged  ohattala  nndar  JodgBMut 
491. 

Family  defined,  and  what  oonatttatea»  686»  068. 
grown-up  ohildran  not  inolnded  in,  587. 
head  of,  defined,  588. 
head  of,  guardian  of  minor,  502. 
head  of,  hnaband,  588. 

head  of,  most  he  under  oUigatioii  to  npport  aoiM  eae^  CHT. 
head  of,  unmarried  perM»,  501. 
head  of,  wife,  abandoned  by  hnaband,  50L 
head  of,  widow,  500. 
head  of,  widower,  501. 
husband  and  wife  are  a,  587, 588. 
Indian,  502. 

meaning  of  term  nnder  atntntea  oonoemlng  eeiiim  oi 
meaning  of  term  when  need  in  a  will,  588. 
perM»a  having  no  legal  nor  moral  ri^t  to  be  led  and  elolhad  an 

of,  587. 
to  many  and  have  a,  defined,  588. 
wife  ia  part  of,  587. 
w         ^  part  of,  588. 

OvABDiA  f  AVD  Wabb,  tale,  failnre  to  give  hood,  888 
suretiea*  liability  for  rente,  288. 

HoTOBHOLDKB,  defined,  503. 

Hv8BAin>  AVD  WzFi,  enforcing  agreement  of  hnaband  to  tnaate 
wife,  828. 
limitation  of  notion  by  wife  against  hnsband,  180L 
money  of  husband  expended  on  wifo's  property,  178l 
property  bought  with  common  property  in  state  whero  hsw  of 
does  not  exist,  214. 

IVBiciMXifT,  disjunctive  allegations  in,  478. 
Ihdobsxr,  limitation  of  action  in  favor  of^  505t 
brjUNonov  against  trespass  and  waste,  875. 
LrauBAN  GB,  estoppel  against  company  from  urging  that  notion  is 
in  time,  81. 
exceptions  in  policy»  how  construed,  81. 

JuDOXEMT,  stranger  may  coUnterally  attack,  for  tend,  468. 

vacating,  in  equity,  when  for  divorce,  467* 

vacating,  in  equity,  where  relief  could  be  had  on  motion,  487* 
Judicial  Omonts,  liability  of,  441,  442, 

power  to  punish  toe  contempt,  442. 

LnuTATioKa,  in  actions  against  guarantors,  when  begins,  507* 
in  actions  against  sureties,  when  begins,  506. 
In  actions  between  sureties,  when  begins,  505-507. 
in  actions  by  sureties,  whea  begins,  504. 

liAOisTBATi,  Uabilxty  for  acting  beyond  his  jurisdiction,  4711 
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ICauoioos  Fmmioittxok,  in  oonrt  haying  no  Jnriadiotioii,  44^ 
liAMgiP  Wouir,  estoppel,  whether  bound  by,  4BIS, 

■epeimie  eetate,  oootribation  of  hnebtad  to  fanpiovwmtl «(  ITSl 
Mabibr  ahd  Sebyakt,  UabOitj  of  mMter  for  faijuy  of  mm  HiiMil  If 

another,  106. 
Mmbaiho's  Lok,  agidnet  kacb  held  bgr  tonaato  in  ooMmoM,  60L 

against  leoaee  doee  not  bind  revmlooy  007»  006b 

againat  mortgagor,  600. 

againat  one  who  owns  boilding  bat  not  tfaa  laadt  007. 

against  owner  who  fails  to  give  notloa  that  he  is  not  rsapflMiM%  Ml 

against  person  holding  nnder  bnilding  oontnoti  6001 

against  person  holding  ondar  oontnol  to  pnrohaas,  600L 

against  separato  estato  of  manried  womaiit  604. 

anthority  of  agent  to  ereats^  606L 

ooBTeyaooe  in  finrad  of,  600. 

eiianga  of  posiession  doring  progrsas  of  boJldiag^  600L  •**'.«« 

offwt  i^pdnst  ilglit  of  dower,  601. 

^v^M^^V  ^n0W^^w  ^WBb*  mtn^w  W^^W66^^^  ^^^^^fc 

lor  improfements  by  lessee,  607. 
guardian,  tnutee,  ossoiitor,  power  to  oreato,  601,  600L 
hosband  oaa  not  aflbot  wife's  dower  by,  601.  '^ 

fansband  oan  not  aflbot  wifs^  separato  estato  by,  600l 
■inora  oaa  not  oreate,  600. 
mortg^^  whan  not  aflboted  by,  600,  700. 
owner  within  meaning  of  law  o^  688. 
purohaser  withont  notice  of,  600. 
▼sndor  not  boond  by  liens  made  l^  Tondee,  680. 
Jfiu.  Owima»  rij^t  of,  to  stream,  470l 

MoBVOAon,  lorsolosare  of,  parties  obdming  by  hostila  or  poramooal  1111%  TliL 
iorsolosnrs  of,  parties  olalming  dower,  716w 

limnoiPAL  OoftPOBAnov,  distinction  between  aoto  done  lor  pitfatogiiliMb 

done  lor  pabUc  porposes,  221. 
MraDBB,  threats  communicated  to  prisoner,  when  and  lor  wimt  pvpoaaevli 

dsnce^  66. 
tiireats,  mere  naked,  not  admissible  on  trial  for,  60. 
tiireats,  not  admissiWe  In  mitigation,  64. 
threati^  not  oommnnioated  to  defendant,  64,  66. 
threats,  proof  of,  when  there  is  donbt  as  to  who  oommsaoed 

counter,  66. 
threats  to  take  life  of  person  other  than  defendant^  64k 
threats,  when  part  of  re$  guUa,  54. 

Hmotiablb  LnTBUMiiTTS,  acceptance  of  forged  faUV  7I0L 
Ksw  Trial  for  excessive  damages,  400. 
Koncx  to  agent  is  notice  to  principal,  780. 

Pabxkkbship,  exemption  of  property  of,  from  exeoation,  668L 
Patmbit,  OTidence  of,  nnder  the  general  denial  nnder  tfaa  oods%  t$ 

eridence  of,  nnder  the  general  issne  in  aamumptU,  601 

eridenoe  of,  nnder  the  genersl  imne  in  caae,  60. 

OTidence  of,  under  the  general  issne  in  debt,  60. 

eridence  of,  when  made  after  commencement  of  action*  60L 
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BAixJMUD'GoBrcttATiOH,  Aninuds  on  track,  liability  for  1dlB«f»  71* 

oaaaaa  to  bo  oonninon  oanior,  wholly  4SSw 

pancngan,  whan  nmat  iaoolTO»  MS 
lUxmokmrn,  offbet  of,  88-00. 

pendente  ftC&  affect  ol  88. 

relatioa  o^  to  dftte  of  act  ratified*  88-80. 
RkTiKAHKi  of  one  of  aereral  jointly  bound,  79L 
BsNT  pawna  to  pnrchaaer,  870. 
Bnunror,  plaintiff  mnat  be  entitled  to  immadiala  poaMMkBy  lUl 


Sali  of  fish  hereafter  to  be  oanght,  417. 

Sail.  OF  OouBT,  omiadon  of,  118, 128. 

Sbhuv'b  Sale,  porohaaer'a  right  to  rmt,  870L 

Slavdib,  aotlonable  words,  490. 

SCAsmn,  ombcaoing  mora  than  one  snbjeol^  tt7-14lL 

npaal  by  implication,  837. 

titia  of,  when  oompliea  with  oonatifaition  roqaiii^f  objaat  ta  W 
887. 

▼alid  In  part  and  void  in  part^  8S7»  841. 
8iATon  ov  l^iTDS,  Tolontary  perfbtmanoe  of  part  cf^  ooalnMl  fM 

74S. 
SKAsron  ov  LnaxAsnnra,  ooaalitatlDnality  ol,  507. 
Bnisr,  aale  of  lands,  as  boonded  l^  proposed,  888. 

liability  of  dty  for  obstmotion  by  third  petaoM^  9D6w 

liability  of  dty  for  want  of  repair,  70fi. 
8inBn'«aotion  by,  against  oo-sarety,  when  statate  of  IhnitatiflM 

action  by,  against  prindpal,  whan  statole  of  Wmltatiiwa 

action  by  surety,  who  has  paid  in  notea  or  property,  808. 

action  lor  snbrogation,  808* 


Tasn^  difEersMM  between,  and  right  of  amtntait  dnmalB,  ttH 

power  of  l^glslatare  to  impose,  619. 
Ikuflxa,  porohase  of  trost  estate  by,  788. 
Tedbkh^i  Sale,  eaveai  enqdor  Is  the  mle^  868L 

Waxd,  mill  owner's  right  to^  470. 

riparian  proprietor  not  liaMa  lor  nalagt  488L 
Will,  belief  in  witohoraft,  84. 

partial  insanity,  eflEbot  of,  84. 
Wirif— ,  azolnding  for  religJoBS  balisl»  ITBl 
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▲OOBSSIOK. 
Bm  Hio]iWAn»  4;  Tbo7BB»  S-4 

ACTIONS. 
Am  BAnJonm}  OoiiTBAcnn,  0;  Coxt&ibutiok;  CoBPOBAnosB,  18;  Dam- 

AOm,  13}  OUABDUV  AND  WaBD,  2;  iNKKXEPIBfl,  1-^;  JuBiSDicfnoir, 

8|  Laxixuxbd  ahd  Tknaht,  8;  Fimadisq  ahd  P&AOCicni  BmATZHi 
Bauh^  4|  Sohoolb,  7;  Slahdxb. 

ADVERSB  POSSESSION. 

1.  AimMaMg  ExaujsxvMt  ahd  CoNTXinrons  Pos8iS8ioii  for  period  pracribed 
by  ttetote  of  limitetiona  will  oonfer  title  to  Umd.    Stump  ▼.  Henry,  300. 

f.  Om's  BiGHX  ov  Bmtbt  is  hot  Babbxd  bt  Anothir*s  Possbsion,  unleM 
it  be  advene,  ezdiiaiYe,  and  oonturaoiu  for  period  preeoribed  l^  statnte 
of  limitationa.    Id. 

%  Posmnoir  will  vot  Opkbatb  ab  Bab  to  Riobt  of  Ehtbt  recognised  ot 
aoknowledged  by  one  in  poeeeesion,  until  the  statutory  period  baa  elapsed 
after  anoh  reoognition  or  acknowledgment  baa  been  made.    Id. 

AGENCY. 

I«  AOIRT  MAXDVO  DrnfAND  lOB  DkUYXBT  of  PbOFXBTT  BlLONOIirO  TO  Hxa 

Pukchfal  mnat,  aa  a  general  role,  prove  bia  anthority  to  make  tbe 
demand;  where,  however,  the  party  upon  whom  the  demand  is  made 
makes  no  objection  to  the  anthority  of  the  agent  to  make  the  demand, 
but  pats  his  refusal  to  deliver  upon  other  grounds  which  can  not  in  point 
of  law  be  supported,  such  refusal  is  a  dear  waiver  of  all  objection  to  the 
anthority  of  the  agent,  and  amounts  In  law  to  a  conversion.  Sobertaom 
V.  Orone,  520. 

S.  Agint  Who  Holds  Legal  Tixlx  to  Dsmand,  though  he  may  have  ac- 
quired it  as  agent  and  hold  it  for  the  benefit  of  his  principal,  may  sue 
'  upon  it  in  his  own  name.    Poor  v.  ChtHford,  749. 

8b  Agbnt  is  Rbsfohsibui  Indiyiduallt  TO  PuBOHASXB  FOB  Fbattd  com- 
mitted by  him  in  the  sale  of  property,  although  he  doea  not  profess  to 
sell  the  property  aa  his  own,  but  acts  throughout  in  his  capacity  as  agentt 
CampbeU  v.  BiUman,  106. 

4i  Agbrt  m  NOT  Absolved  from  Liabilitv  fob  Misbbpbxsbntation  as  tt 
hia  principal's  title  to  slaves,  by  the  mere  fact  that  he  informed  the  pnr^ 

77S 
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irhimr  that  His  prinoipal  dflrived  title  under  a  will,  which  the  |>nrrti— if 
had  eafficlent  time  and  opportonity  to  examine,  when  the  pnrchtee  wae 
made  upon  the  faith  of  the  agent**  representation  that  hia  principal  had 
a  good  title,  and  the  representation  was  caloolated  to  indnoe  belief  and 
prevent  farther  inquiry.    Id. 

i»  Nonoi  TO  Aqxvt  to  be  Nonoi  to  Pbdicifal  must  bb  Oitsh  to  nm 
while  acting  In  the  coarse  of  his  employment.     TTcitier  ▼.  DetUaom^  731. 

C  BaTiFiGATioii  ov  AflnomciiiT  or  Kom  Madb  bt  Agbbt  kov  Adthouiii^ 
TO  AanoK  It  relates  back  to  the  time  of  the  asrignmwni.  Pienom  t. 
ifdrUen^SS. 

flea  JkauoBVBBT  ov  Cobtbaosb,  8;  OoBvoBAnoira,  4, 6,  7;  BUjuumobb,  fit 

SBiPPorOy  2,  10^  11;  Statutb  ov  FkAuna,  8. 

ALIMONY. 
See  Mabbiagb  ahd  Divobob,  4-8b 

ABBB8T. 

L  DooBs  or  flouBB  nr  Whxob  DsrsNiuHT  Dwblu  mat  Lawroiir  n> 
BBOBBTf  Opbb  bt  OmoBB  to  eflEbot  his  arrest;  and  another  psraon  ob- 
stmoting  the  officer's  entrance  and  seardh  will  make  himself  partieep^ 
eriminiit  slthoagh  defendant  was  not  then  in  the  house,  ffawkim  r. 
Oommonwmlth^  147. 

%  Bight  to  Bbbak  Odtbb  Doobb  Ivoutdbb  Rigbt  to  Bbxak  Ibnbb  Doobs 
to  BrrBOT  Abbbbt.  The  officer  having  yalid  criminal  prooees  In  his 
hands  is  no  trespssser,  though  he  faU  to  find  defendant;  and  to  ofaatmot 
him  is  unlawf  uL    Id. 

$,  OuTBB  DooBor  Dbtbrdaiit's  HousBGAir  not,  Dff  Civil  Gabbb,  bb  ^^im^^-^*- 
BT  OmoBB  TO  BirBOT  HiB  Abbbbt,  without  previous  demand  for  ad- 
mittance and  disclosure  of  purpose.    Id, 

4i  HonsB  IB  Whior  Deibriiaiit  Dwblui,  tkough  Owvbd  akd  Aug  Ibxab- 
RBD  BT  Othbbs  AT  Tdib,  may  be  lawfully  entered  and  searoiied  by  an 
officer  to  effect  defandsnt's  arrest.    Id. 

Ik  QmoBB  OAV  HOT  Bbbak  Houbb  or  Thibd  FBB80V  TO  Abbbbt  GBUfiBAft 
BOff  DwBLLoro  Thbbb,  unless  such  person  is  then  aotoally  In  the  boose; 
but  the  owner  may  permit  a  peaceable  entrance,  and  withdraw  it  al  an/ 
time  if  the  offender  is  not  in  the  hoose^  witiioat  BBlawfoUy  ebatranting 
the  officer.    Id. 

ASaAULT  AND  BATTBBY. 
See  CBntiBii,  Law,  1-4;  Damagbb,  8,  7;  Plbadibg  abd 


ASSIGNMBNT  OF  CX)NTBAGia 

Ir  AflnoBiCBBT  "or  All  Sum  Dub  ob to  Bboomb  DuBtome for  servioss in 
laying  common  sewers"  of  the  city  of  B  will  not  defeat  a  trastse  pro  usee 
against  said  city  to  reach  earnings  arising  out  of  eqgigenents  snbse- 
quently  entered  into  between  the  assignor  and  the  dty.  JfaOaS  v. 
Qtiiii»,414. 

t.  Mbbb  PoaBDiUTT  or  bkiko  again  Bmplotbd,  and  of  earning  wi^es  at  a 
future  time  under  such  employment,  is  not  assignable.    Id. 

t.  Ibbbvooablb  Powbb  or  Attobnbt  SMm  hot  Amoubt  to  AflUOBiiBn; 
when  no  assignable  interest  exists.     Id. 
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4.  ytoTWtt E4BWIW MAT BBAangyap when tb6 ■wigiMirliinidwr >n mgagd" 

nMBt  to  a  tarn  of  tiiiie»  and  haa  entered  on  the  duties  of  hit  oflSoe, 
•hfaOQgh  he  is  liable  to  remoTal  at  any  time.    Id, 
Sea  Aomcnr,  6;  BJunu  avd  Bahkiho,  1;  BvxDBrcn,  16;  SxKnmomy  14| 

Kmooasui  iHsiBuimnni,  10;  WiTirB»ia»  2. 

ASSUMPSIT. 

1.  Whirb  tbkbb  n  Lioal  Biobt  to  IhoiAirD  Sum  or  MoKSTy  and  tfaara 
ii  no  other  ramedyy  the  law  will,  for  all  the  pnrpoeea  of  a  remedy,  imply 
a  promise  of  payment.    Poor  v.  QuHford^  740. 

5.  <hn  BnranxKD  n  Jjmmir  or  PBOFnrr  or  AiroiKnt  most  answer  to 

it  on  implied  aiinwpiif.    Penom$  r.  MeKMm^  86. 
See  Oo^mrAVor,  1;  Ouabdiav  axd  Wabd,  2;  SxATun  ov  FnAUMi  i, 

ATTACHMENTS. 

1.  Wbit  of  Attaobmsiit  mur  tm  mnaoL  Sbal  or  Ctousr.  Ibss  t.  /mM; 
117. 

S.  Sbal  *o  Wan  or  ARAOBMBrr  oah  jrav  bm  Svptlibd  bt  Amivdmsrt. 
Id. 

t.  Wbit  or  ARAOHMnn  sbouio  Show  Puma  Facu  Oqmpliavob  wxfB 
CoiMi,  soiBoient  to  eonte  antboKify  npon  the  dsrk  to  iasoe  it;  and  if 
materially  def eotire  in  this  lespeot,  it  may  with  propriety  be  quashed. 
Bmfher  r.  8wat%  124. 

ii  Wan  or  ATTAOBMBirv  oav  vov  bb  Amxhdxd  when  it  is  so  materially  de- 
leetiTe  aa  to  be  deroid  of  the  wsientisl  reqnizementi  to  give  it  vaUdily 
andfocee.    Id, 

ft.  That  PBormrr  Asxaohbd  n  Bzbmpt  ibom  Exkoitixok  mat  tm  Showv 
en  motion  to  dimolTe  the  attachment  or  to  have  the  pt^petiy  releaeedi 
bnt  if  the  party  fiili  to  avail  himself  of  saoh  motion,  it  does  not  follow 
that  his  right  to  the  property  under  the  law  is  forfeited,  or  that  he  is 
estopped  from  leoovering  it  in  replevin.     fFiZson  v.  Stripe^  188. 

•»  Wbmbm  QmoBS  Who  has  Attachid  Pbopkbtt  m  Suxd  bt  Allmid 
YwKDmm  id  the  debtor,  and  seta  np  defense  that  the  sale  was  frandnlsnt 
as  to  ereditora,  it  ia  snffioient  if  he  oan  show  that  he  aoted  for  a  creditor, 
whether  sooh  creditor  be  for  a  small  or  a  laigeamonnt.  He  is  not  obliged 
to  show  that  the  whole  debt  claimed  in  the  action  was  dne  at  the  time 
when  the  attachment  was  made  by  him.     WtUher  v.  XoeeO^  006. 

7»  OmoiB  DOB  Kov  &BHDSB  HniHKf«r  LiABLi  AB  Trmvabub  ab  initio  by 
selling  property  attached  by  him  and  applying  to  the  satisfaction  of  the 
eoBOontion  a  larger  amoont  than  ia  legally  dne  thereon.  Notwithstand- 
ing thia  appUcaiJon,  the  excess  is,  in  point  of  law,  still  in  the  handa  of 
the  officer  to  the  nee  of  the  party  entitled  to  it.  Id. 
See  Bavxb  avd  Bavkiho,  8;  Damagis,  2;  MoBiZOAOi8»  10^  lU 

AucnoNa 

L  WnmnB  TnAmAonon  bxtwuk  Biddxb  at  Auonov  Salb  ahd  Ab- 
OTBBB,  hetoe  the  sale  was  dosed,  prevented  fair  competition  at  the  sale, 
ia  pioperiy  left  to  the  jniy.    POk  r.  Baleh,  24S. 

I»  FsonDTT  1X118  BOT  Vbr  ih  Htowtt  BmDBB  AT  AvosiOB  merely  by 
being  knocked  off  to  him,    Id, 
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8.  Propebtt  Kxookxd  oiv  to  Bxddsb  at  AuonoK  does  hot  Vnr  in  Hoi 
if  a  higher  bid  wu  made  and  known  to  or.  reoogniaed  by  the  anetaoDeer. 
and  the  sale  wai  reopened  or  propoeed  to  be  reopened  if  desired.    Id. 

4.  It  18  MOT  DuTT  or  Auctiokxxb  to  Rbopxit  Salb  ajtbb  Knookiko  ort 

Abtiolb  upon  a  mere  eoggestion  tiiat  there  hae  been  a  higher  bid,  bat  if 
there  it  an  affirmatioii  to  that  effect,  and  he  ie  latiefled  of  its  tnith,  it  is 
then  his  dnty  to  reopen  the  sale.    J(i< 

See  STAnm  or  FBAUsSy  1,  2. 

BAILMENTS. 

L  BAniiw  wnHOVT  Biwa&d  abb  Boubd  to  Suobt  Diliobrob  Qblt,  and 
aie  not  answerable  ezoepi  for  gross  negleot  Knmda  ▼•  AdaUAc  S  SL 
L.  R.  B.  (7o.»  234. 

2.  Baxlib  Khowiko  Gbbbiul  Cka&agtbb  and  Habitb  or  GBATCiioca 
Hatt.»»^  and  the  place  where  and  the  manner  in  whidi  the  goods  de> 
posited  are  to  be  kept»  is  presnmed  to  assent  tiiat  his  goods  shall  be  so 
treated,  and  can  not  maintain  an  action  for  loss  or  damage  under  such 

See  GoMMON  Cabbibbi,  11,  \%  14-16;  Innkbbpbbsj  Mobsoaqbs,  8^  0, 11; 

Salb8»4. 

BANES  AND  BANKING. 

!•  Dbait  on  Bans,  fob  Fxxbd  Sum  payable  oat  of  the  drawer's  genersl  de- 
positi  being  a  large  som  standing  to  hie  credit^  is  not  operative  as  an 
assignment  of  the  som  named  in  the  draft,  ontil  it  is  presented  at  the 
bank  and  payment  denianded|  although  verbally  accepted  by  the  cashier 
when  absent  from  the  bank.    BuUard  v.  Eandallf  433. 

5.  Ghxok  IB  Obdeb  to  Pat  Holdbb  Sitm  or  Moinsr  at  the  bank  on  present- 

ment of  the  check  and  demand  of  the  money.    Id, 
2.  Mbbb  NonoB  to  Bank  that  Chxck  has  bekn  Dbawn,  and  that  a  party 

holds  it»  does  not  bind  the  bank,  nor  give  the  holder  precedence  over  an 

attachment  subsequently  levied  before  preeentment  of  the  check  for 

payment.    Id. 
4.  Ghboks  abb  not  Patablb  in  Obdeb  or  Pbiobtt  in  which  they  are  given, 

but  in  the  order  of  their  preeentation  for  payment.    Id. 

6.  Bankbbs  abb  Pbbsumed  to  bb  Famiuab  with  Sionatxtbeb  of  their  cue- 

tomers  or  depositors,  and  are  responsible  for  paying  forged  checks  pur- 
porting to  be  signed  by  them,  ffeiaaer  v.  i)enieom,  731. 
6.  Defositob  18  not  Bound  to  Examine  Checks  when  returned  by  the  bank 
on  the  periodical  balancing  of  his  book;  nor  does  his  neglect  to  do  so,  or 
hii  confiding  the  duty  to  a  clerk  who  conceals  the  true  state  of  facts  from 
him  and  the  bank  officers,  render  the  balance  as  returned  by  the  bank 
obligartory  on  him,  or  estop  him  from  afterwards  proving  that  some  of 
the  check  retained  by  the  bank  as  paid  were  forgeries.    Id, 

BILI^  OF  EXCHANGE. 
See  NsGOTiABLE  Instruments. 

BONDS. 

1.  CoHDRiON  IB  NOT  NBOBBbti^BT  Pabt  or  MoNET  BoND,  but  the  instrument 
BUiiy  be  complete  and  binumg  without  any  conditioiu    Its  office  is  simply 
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to  mpoid  IIm  effloftpy  of  tha  dbUgpttion  under  which  it  h  written,  npon 
the  happening  of  10010  event  or  the  perl onnanoe  of  eome  not.    OUe$  r, 

1.  Whulb  OoNBinoK  in  Bohd  n  SBrsBuaB  axd  LravnunvBt  the  ohUg» 
tion  whioh  it  profenes  to  oontrol  is  pure,  eimple^  and  iln^^    Id, 

%  WusBX  GoKDinoir  or  Bostd  n,  bt  MisxAKn,  so  Dbawx  ^  to  ■■  Sams- 
Lsss  and  void,  the  bond  does  not  thereby  beeome  yold  er  inoperatiTeb 
bat  will  be  enforoed  either  aa  a  single  bond  without  any  ooiiditloo»  or  the 
eondition  will  be  read  and  taken  aooording  to  the  evilnt  intention  of 
the  parfeiea.    Id, 

4.  Bnciflflioii  BT  OoYKBVOB  IM  Favor  or  Oni  Pabtt  to  8XVXBAL  Obuoa- 
now  or  forfeited  reoogniaoioe  does  not  disohaige  the  other.  8taU  u. 
/)aeJ(2iofi»  603. 

ft.  SsMxanoK  vt  Gotbbnor  fbom  Liabilitt  upon  RiowaazAVGB  to  Ar- 
PBAB  nr  Oini  Ooubtt  is  not  appUoable  to  a  reoognianoe  to  appear  in  an- 
other.   Id, 

fleeCoHTBiBDnoii;  Damaobs,  II;  EzBoonoNm  8, 10;  Ouabdlln  and  Wabd^ 
1»  8-6;  Judicial  Saibi,  8, 7;  Patxbnt,  1;  Plbamno  and  P&aotiob.8| 

8HJUUfM»  1»  8;  SUBBTTBHIPy  4. 

OARRIBRS. 
£lee  Common  Oawkibm. 

OOMITT. 
Bee  GoNiuoT  or  Laws,  Z 

COMMON  CABSIEB& 

L  Gabbiul  Sblboron  or  Sbbtanib  with  Bxisbbnob  to  Skill  and  Ooh* 
pbxknob  by  a  railroad  oompany,  and  the  ooonrrenoe  of  a  negligent  aot 
without  iti  sanction,  wUl  not  relieve  it  from  liability  for  injury  soiSBred 
by  a  passenger  from  snch  negligent  act.  OiUeiiwaUr  r.  Madimm  S  I,  R, 
R,  Co.,  101. 

%  Common  Gabbixs8  or  PAasBNOBBS  Enoaob  not  Only  roB  CoMPanorr 
Skill  of  their  employees,  bat  for  its  faithfol  and  oontinned  applieation. 
Id. 

8.  Nbouobbt  Act  ob  Omission  or  Aobnt  ob  Sxbtant  n,  ab  to  Pubuo^ 
Emplotxb's  Act,  whether  the  employer  be  a  nataral  or  an  artifidal 
person.    Id, 

4.  Common  Cabbibbs  or  Pabsbngbbs  abb  Liable  roB  Utmost  Oabb  or 
Vbbt  Cadtioub  Pbbsons.    Id, 

0.  RAniTinAD  COMFANIBS  ABB  NOT  DlSTINQUUHBD  IBOM  StAOB  CoMFANIBB 

in  the  degree  of  diligenoe  required  and  the  oxtent  of  liability  inoorred. 

Id, 
8.  PuBUO  Pouor  Dbmands  that  Law  should  bb  Appubd  as  Rioidlt  to 

•jf^AfT.-PAAn  COMPANIBS  as  to  any  other  species  of  passenger  oarriers.    Id, 
7.  Fact  that  Pbbson  Tratbuno  on  Bailboad  Paid  No  Fasb  makes  no 

di£BBrenoe  as  to  the  liability  of  the  company  for  the  negligenoe  of  their 

servanta.    Id, 
8b  Pbopbibtobs  or  Staob-ooaohbs  Pltino  bbtwbbn  Diftbrbnt  PLAcrny 

AND  Cabsting  Passbngbbs  FOB  HiRB,  ABB  Rbsponsiblb  for  all  acddflnti 

and  injuries  happening  to  the  persons  of  the  passengers  which  could 

have  been  preTented  by  hunaa  care  and  forssii^t.    FHmk  v,  Coe^  14L 
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who  haa  been  injimd  In  oonieqiignoe  of  tha  gnm 

of  tho  propiietor  of  the  ooMfa,  ia  the  employnient  of  a  kaoim 

driw*    /d. 
to.  JumT  n  JutriFiBD  nr  Oimro  Bxbmflabt  DiSAOMy  ofaLwfave  an  m- 

tHit  or  daaiicii  to  do  the  injury  doao  not  appear,  when  %  afei^  ptoptiglac 

or  oanriar  la  goilty  of  groaa  negligenoa.    Id, 
11.  Oomioir  OiBunnMi  aiveb  CSoMFumoir  or  Tmima  asm  mt  Jaamem  al 

oonmoQ  oaciien  to  owner  of  tranaported  fnif^A  atill  on  their  oan^  aflv 

maat  best  hia  riafc.    KnowUt  r.  AHamUe^SLL.  JL,  JL,  Oa^  2Si. 

12i  GoMXoir  Oamwibw  EnAamro  Fbbobt  ufoh  thxib  Gabs  iob  Ownoi^ 
AOOOMMODATION  and  at  hie  apedal  leqaeat,  bat  withoat  additjiwiai 
oompenaation,  are  liable  only  aa  gratoitona  baileee  or  depoettariea.    Id, 

ISw  RAn.woAi>  OoBPOBAnom  abb  Liablb  as  Coioiob  Oabmww  for  kaaaa 
ooevnring  from  any  aeeident  during  the  tramit  of  the  gooda.  eocoept  tfaoaa 
ariaing  from  the  aet  of  God  or  the  pnblio  enemy.  They  oan  not  eaoapo 
thia  liability  by  ahowing  that  the  lorn  ooonrred  from  aome  caaae  te 
whioh  neither  th^  nor  their  ai^enta  are  ohaigeaUe.  Hcnaaif  Plaku  Cau 
T.  BotUm  S  Mt.  R.  R,  Co.,  428. 

14.  OomiOK  Gabbibe  bt  Mxavs  or  Smn  mat  Dbuvbb  the  gooda  at  tha 
naoal  wharf,  and  be  thereby  diachaiged  from  hia  liability  aa  a  carrier.  Id, 

lA.  Comiov  Gabbibe  bt  Ratlboad  mat  Dblitbb  the  goode  on  hie  platform 
at  their  place  of  deetinatian;  or  may  itore  them  there  if  no  one  ii  preeeat 
to  reoeive  them.  Until  the  gooda  are  ao  deUvered  or  atored  they  are 
liable  aa  conmion  carriera;  but  after  each  atorage  they  are  reaponaible 
only  aa  warehonaemen.    Id. 

16.  If  Goom  Gabbibd  bt  Bailboad  Gobfobation  abb  Destbotbd  bt  Fibb 
after  they  have  reached  their  place  of  deettnation  and  been  stored  in  the 
railroad  warehonae,  the  transit  being  at  aa  end,  the  corporation  ia  not 
answerable  aa  a  common  carrier,  bnt  only  as  a  warehooaeman.    1dm 
See  Kbouobncb,  1,  4;  Railboadb,  1-4,  0,  9. 

GONFIIGT  OP  LAWS. 

1-  Vauditt  op  OoHTRAor  IS  TO  bb  Dboidbd  bt  Law  of  Placb  whem  it  ia 
made;  but  no  nation  la  boond  to  recogniae  or  enforoe  any  oontracta  which 
are  injurious  to  its  own  intereete,  or  to  those  of  ita  own  citisens,  or 
which  are  in  fraud  of  its  lawa.    8mUh  r.  Qo^frty^  017. 

S.  Laws  of  Gouivtbt  Havb  No  Binding  Fobcb  bbtond  its  Tkbkitorial 
LnciTB,  and  their  authority  is  admitted  in  other  atatea,  not  tx  propria 
vigore^  but  ex  comUaie.    Id. 

V  MBBB  KnOWLBDOB  of  IlLBOAL  PuRFOSB  foe  WkIOIE  GoOM  abb  PUBCHAaBD 

will  not  affect  the  validity  of  the  contract  of  sale  in  the  country  to  which 
they  are  to  be  taken  and  sold,  where  the  goods  are  sold  and  delivered  ia 
the  government  where  the  contract  is  made,  and  the  sale  there  ia  legal, 
and  nothing  remaina  to  be  done  by  the  vendor  to  complete  the  tnnsao- 
tioa,  and  he  ia  not  in  any  way  to  be  further  connected  with  it.  But  if  it 
la  an  Ingredient  of  the  contract  between  the  parties  that  the  gooda  shall 
be  illegelly  aold,  or  that  the  seller  shall  do  some  act  to  assist  or  facilitate 
the  illegal  sale,  or  if  the  goods  are  to  be  delivered  where  the  sale  la  pr^ 
hlbited,  the  contract  will  not  be  enforced.    Id. 
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4.  Laws  PsoHmnao  Saib  of  Ijquors  in  Kew  Hampbhibb  can  not  txtoiid 
to  nlea  nuide  in  another  itate  In  which  inoh  nlea  an  lawfiil,  where  the 
sale  hi  complete  hi  the  latter  state.    Id, 

ft.  OoxTKAor  AH]>  RnpovsniLiTr  or  Ovb  Who  Ikdobsib  AoooiofoxkATZOir 
NOTB  nr  Ovi  Statk,  bat  which  ii  rabeeqnently  delivered  to  a  person 
in  another,  la  goremed  by  the  law  of  the  latter  state.  Toumg  r.  ffarrUf 
170. 

6.  CoiTKBAOT  n  TO  >■  GoTiBina>  AH]>  GoNSTBUXD  BT  Lsx  Looi  Gov* 
TBAOTUfl^  unless  another  place  is  appointed  for  its  performance.    Id, 

7«  CkxHTBAOT  Valid  nr  State  whbbb  Madb  is  Enfobcbabls  nr  Anoihui 
Statk,  unless  it  is  dearly  contrary  to  good  morala,  or  repognant  to  the 
policy  or  positiTS  faistitatioos  of  that  state.    Pkitme^  v.  Baidwin^  02. 
Bee  DomoiLi;  Huibasd  ahi>  Wife,  10;  Keootiablb  iMsniuxjam,  IS. 

OOHSTITUTIOKAL  LAW. 

1.  Law  WmcB  Vutomom  iob  Oravcro  of  Stbeft  ob  Boad  is  Uonbtitu* 
nDNAli»  whsse  it  imposes  aU  the  costs  on  those  who  are  the  more  imme- 
diately beneflted  instead  of  the  commuiity  at  large.  Moale  r.  liojfor 
etc  qf  BaUknore,  2!6. 

%  Ck>B8ciBiiTiou8  Bbubf  OF  Bbuoioub  Dott  Fubnishbb  No  Lboal  Dbfbbsb 
to  the  doing  or  refnsing  to  do  what  the  state,  within  its  constitatiooal 
anthority,  may  require.    Donahoe  r.  ItichardB^  250. 

t.  Law  IB  HOT  Ukoonstitcttiokal  bboausb  It  mat  PROHisTr  What  CrnzKN 
MAT  Ck)iiSGnc5Tiou8LT  Thikk  Riobt  Or  require  what  he  may  oonscien- 
tiooaly  think  wrong.    Id, 

4w  Pbotision  of  Mains  Constitution  that  "  No  Onb  shall  bb  Hubt,  mo- 
lested, or  restrained  in  his  person,  liberty,  or  estate  for  worshiping  God 
in  the  manner  and  season  most  agreeable  to  the  dictates  of  his  own  con- 
sdence,  nor  for  his  religions  professions  or  sentiments,  provided  he  does 
not  disturb  the  public  peace  nor  obstruct  others  in  their  religious  wor- 
ship," was  intended  to  prevent  pains  and  penalties,  imprisonment,  or  the 
deprivation  of  social  or  political  rights  being  imposed  as  a  penalty  for 
religious  professions  and  opinions.    Id, 

ft.  Coubtb  can  not  Inhibit  ob  Annul  Lboislation  Mbbblt  bbguiusb  It  i» 
Unwisb,  Impolitic,  ob  Immobal.    Id, 

•i  Substantial  Bights  or  Pabtibb  can  not  bb  Changed  ob  Impaibbd  bt 
Subsequent  Laws,  but  the  remedial  directions  for  enfordng  those  rights 
may  be  changed.    CorieU  v.  Ham^  134. 

7*  Iagislatubb  mat  Submit  to  Dbtebmi nation  of  Thosb  Intended  to  be 
Affected  bt  Act,  whether  they  will  carry  out  its  provisions  or  not. 
And  an  act  which  provides  that  if  a  majority  of  the  legal  voters  of  the 
county  to  be  affected  thereby,  within  a  certain  time,  enter  a  written  pro- 
test against  its  provisions,  before  the  board  of  police,  the  act  shall  become 
▼old  and  of  no  binding  force,  is  not  unconstitutional.  WUUamt  v.  Cam- 
mack^  &0^ 

ftL  Undeb  Pbovibionb  of  Constitution  Which  Rbquibb  that  Evebt  Act 
shall  embrace  but  one  subject,  and  that  that  shall  be  expressed  in  its 
title,  if  the  act  relates  to  a  subject  so  expressed,  and  to  others  inseparably 
connected  therewith,  it  is  constitutional.  It  could  hardly  be  urged 
against  a  law  that  its  title  did  not  embrace  the  whole  subject  to  which 
the  law  relates,    itavi/t  v.  8taU:,  331. 


780  Index. 

ti  CoVBRTOnONAL  FBOfOMOV  WhIOH   BaQOXBB  THAT  EtSBT  AOT  off  tiM 

kgialftton  ■hoold  embnoe  bat  ooa  nibjaoti  wliieh  ■honld  be  ezprand 
in  ite  titl«v  wift  iMMfd  for  ih«  pupcMe  of  prorentiiig  looal  and  aelfiib 
proriaiooB  from  being  ingimfted  npon  aoto  of  greet  paUie  benefit  and  being 
.  adopted  with  themy  and  to  prevent  foreign  matter  from  being  inoorponted 
into  the  lavr  in  the  haate  and  excitement  incident  to  the  cloae  of  the 
■eauion^  of  the  legialatare.    Id, 

20l  If  Act  or  Lboiblatusi  Comtauis  Minok  MATTsa  not  Rkpkbbxd  to  in 
the  title,  raoh  matter  alone  ia  void;  hot  if  the  act  be  compoeed  of  a 
nnmber  of  diaoordant  and  dissimilar  proTisioos,  so  that  no  one  ooold  be 
prononnoed  as  the  principal  one,  the  whole  act  la  void.    Id, 

IL  Past  or  ScATon  mat  bs  Dsclabxd  Void  ajtd  Bhduk  Vaud^  when 
each  part  oonfliota  with  the  constitution  of  the  atnte,  while  anoh  zeaidne 
does  not  so  conflict.    Fltker  v.  MeOhr,  881. 

12.  LBOULATITBa  MAT  DlCLABl  PO8SB8ION  OF  CMBaEAIZr  FBOFXBTT  TO  BS  Uk- 

LAwruLy  where  snch  property  woold  be  dangeroost  injotiooa,  or  noziona; 
and  may  by  doe  prooeaa  of  law,  by  proceedings  m  rem,  provide  for  the 
abatement  of  the  nnisanoe  and  the  punishment  of  the  offimder  by  the 
aeiiure  and  confiscation  of  the  property*  by  the  removal,  asie^  or  deatmo- 
tion  of  the  noxious  articles,    Id, 

15.  FouBmoMTH  SsonoN  or  MAaBAOBUBsns  Statutb  or  1852,  oohgbbkiko 

MAKUrAOTUBB  AND  SaLB  Or  SfIBITUOUS  OB  ImOZICAnNO  IjQUOBa»  is 

in  conflict  with  the  fourteenth  article  of  the  declaration  of  rights  oon* 
tained  in  the  constitution  of  that  state,  declaring  that  every  subject  has 
a  right  "  to  be  secure  from  all  nnreaaonable  searehoe  and  seinirea  of  hia 
person,  his  houses,  hia  papers,  and  all  his  possessioits,"  because  the  stat- 
ute, while  it  authoriaes  the  issuing  of  a  warrant  to  search  dwelling-houses 
for  spirituous  or  intoxicating  liquors,  does  not  require  the  warrant  nor 
the  complaint  therefor  to  state  tiiat  such  liquors  are  kept  by  any  person 
named,  nor  does  the  statute  limit  the  officer's  right  of  seisnre  to  articles 
descrioed  by  quantity,  quality,  or  marks,  or  restrict  his  power  of  seiznie 
to  liquors  kept  for  sale.  The  statute  is  further  objectionable  because,  on 
complaint  being  made  that  any  such  liquors  are  kept  in  any  store,  ware- 
house, or  other  place,  for  sale,  a  warrant  must  issue  for  the  seizure  and  re- 
moval of  all  liquors  thereiD,  whether  kept  for  sale  there  or  not,  or  whether 
Imported  and  remaining  in  original  packages  or  not.  The  statute  was 
also  held  to  be  repugnant  to  other  provisions  of  the  fundamental  law  of 
the  state.  Id. 
14.  Spibituous  Liquobs  abb  Pbopbbtt,  at  least  until  they  are  Judicially  and 
finally  confiscated  and  ordered  to  be  destroyed.    Id, 

16.  Pbogkedin€»  roB  Skizubje  and  €k>NnsoATioK  or  SrauTcoim  Liquobs,  in 
which  proceedings  the  owner  ia  not  required  to  be  named,  in  which  he  is 
not  required  to  be  notified  unless  known  to  the  officer,  and  in  which,  if 
notified,  he  is  required  to  appear  forthwith,  can  not  be  authoriaed  under 
the  constitution  of  this  state.    Id, 

16L  Scatutb  AnTBOBiznio  FbanuTUBB  or  Ihtoziqatiho  Iaquobs  seiaed  by  an 
.officer,  unless  the  owner  can  prove  that  they  were  lawfully  k^t,  isunoon- 
stitutionaL  It  violatee  article  12  of  the  Massachusetts  declaration  of 
rights,  which  declares  that  no  "subject  shall  be  arrested  or  deprived 
of  his  property,  immunities,  or  privileges,  or  of  his  life,  liberty,  or  estate^ 
but  by  judgment  of  hia  peers  or  the  law  of  the  land,"  becanae  it  thiowi 
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the  burden  of  proof  npon  the  owner,  and  anthorins  the  forfeiture  of  hlB 
property  in  the  absence  of  any  eridenoe  against  him  or  it.    Id, 

IX  BTATUTBAtTTBOBBINO  SbBUBS AJH)  FOBfBITUBBOr  IZCTOZIQAnilO  LlQUOBB 

ianot  obnoodoos  to  that  part  of  thaoooatitatioii  prohibiting  the  taking  of 
priTate  property  for  pabllo  nee  without  making  oompenaation  therefor. 
If  sooh  liqnon  oan  be  rightfully  taken  at  all,  it  would  be  on  the  groond 
that  th^  ware  illegally  kept  and  oonatitated  a  de/aelonnhmno^  in  whieli 
caee  their  owner  would  not  be  entitled  to  any  oompenaation.  Id* 
18ft  SxATutn  Which  Autbobibb  Impootiov  or  Fdtk,  with  Ausuuxits  oir 
iKTBuoxioonp  iM  OAam  of  Nov-patmsiit,  aoaibbt  Owvib  or  Imozi- 
OATnro  LiQUOBa,  is  UNOOVsnTonoirAi^  if  it  doea  not  provide  for  an  in- 
dktmenti  informationt  or  complaint  in  which  a  epeoifio  oflSanee  ia  ohaxged 
ag^nat  bim,  ao  that  it  oan  be  put  on  record  and  traveraed,  or  an  iaan* 
joined  thereon  and  tried  in  due  oourae  of  law.    Id. 

IS.  FnOOUDIVOB  UHSIB  UnWliliTATUTIOirAL  SCATOn  0411 HOVBI  SU8ZAXim>» 

altbott^  th^  an  ao  conducted  aa  not  to  bear  upon  their  fMc  the  objeo* 
tlonabla  featuna  of  the  atatnte;  or  in  other  worday  an  nnconatitutional 
law  can  not  be  made  operative  liy  the  magiatnte  adopting  ezpedianti 
and  taking  precauticna  not  required  by  the  atatnte.  Id, 
SeaBmiiBrr  DoMAcr,  4;  BxiooTioiia,  1;  Habxab  Ck>BPD8, 1;  OmoM  axo 
QmcmBy  1;  FBOGUfl,  8;  8aHooia»  1-3;  Statutb  or  liimrATioiWi  U 
QtATorm^  U  Taxaxioii,  2-40. 

OONTBAOTS. 

L^BDT  l^BifAsm  BjoasB  Ooxnios  wish  Oonnraauxiom  of  Pubiio 
Pbijor  the  former  mnat  yield.     WUdeif  v.  OoUier^  846. 

%  MOBinUOS   EXIOOTKD    UVOV    OoKBIDSft^nOK  THAT  MOBTQAOXI  SHOULD 

Obtain  from  the  govemory  even  by  fadi  meana,  a  aoOe  progeqiU  to  ba 
entered  in  a  proeeoution  pending  againat  a  third  party,  and  in  the  dia- 
miaaal  of  which  the  mortgagors  were  intereatedt  ia  against  public  poliej, 
and  void*    Id, 

t.  It  IS  No  Ahswie  to  Onjaonoir  or  "Pubuo  Poucnr,"  to  an  agreement 
to  obtain  a  writ  of  noOe  pro$equi  from  the  governor,  tliat  be  had  a  right 
to  iaane  auch  writ.    Id, 

4.  GonsFiHAOiis  TO  Ddbaud  Amor  Pubuo  iRTSBasr  so  Globilt  that  any 
compronuae  by  which  a  nolle  promqyA  ia  entered  in  a  proaccntion  for 
auch  offenae  baa  never  been  allowed.    Id, 

ft.  Lr  Pabtt  nr  Pubsuahob  of  AaBBOovT  to  Qbtaih  Nolui  FtemQui  in 
a  criminal  proeeouticn  resorted  to  only  lair  means  to  obtain  snob  writ» 
theoniM  of  abowing  auch  fact  ia  upon  him.    Id, 

ft.  GoHTBAOXS  NOT  TO  Casbt  OK  BusiNsss  OR  Tbaimi,  made  upon  good  con* 
sideration,  may  be  auatained,  where  thera  aro  apedal  oircumatances 
mdering  tlie  reatriction  reaaonable  and  uaeful,  and  the  promiaor  la  not 
reatrained  more  than  ia  needful  for  the  protection  of  the  promiaee  in  the 
enjoyment  of  the  promiaor'a  good  wilL    Duntop  v.  Qregonjft  740. 

7t  CovsvAVT  BT  PuBOHASEBs  OF  BzBAiDQAT  that  ahc  ahould  nevcT  be  run 
on  the  upper  Hudaon,  held  obligatory  ao  kng  aa  any  of  tliesellenishoald 
be  interested  in  Hudson-river  ateamboat  buaineaa.    Id, 

H  OoHTBAor  IS  Bbokbn  bt  Ooqasiokallt  Kxbpino  Travblbbb  FOB  Pat, 

.   altbon^  the  defendant  doee  not  hold  himself  out  to  the  world  aa  a  tav- 

em-keeper,  and  make  a  regular  buaineaa  of  keeping  tavetn,  where  he 
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■old  tlM  pbinliif  land  lor  a  taTwrn-atend,  and  aa  a  part 

agraad  to  qnit  the  Imslnaai  in  favor  of  the  plamtiff  aa  aooo  aa  tha  plaial- 

iff  waa  prapared  to  keep  tavam.    llwAiem  ▼.  HmMot^  122. 

il  AfcnwAttir  riniwifcAni  >i.ufM  PimrwrarMfc  awi^  T>a^«>^a»»»—   liy  mAAA 

fha  pabliihar  of  a  nampapar*  in  oonaidMatian  of  a  oiaisr^  aifiicti  to  aeD 
tlia  paper,  engngoa  to  fnrniah  him  ezdnai^faly  with  oopiea  to  aeH  over  a 
■ertiiii  roate,  if  it  doea  not  stipulate  for  any  definite  term,  may  be  tenoi- 
aated  by  either  party  withoot  notice  nnleii  one  ia  zeqnired  by  tiie 
aootraet  The  pnblieher  ia  not  liable  to  aa  aotion  on  behalf  of  the 
ikr  for  refoiing  to  fomiah  eopiee  farther,  and  lopplying  them  to 
iiM[inii_    Haihaw&ii§  t.  StMUiL  7S0. 

im  Two  Joora  DaBioaa  oak  Dmrnkwam  TBBmniW  nu>x  tbksh  Fmar 
OwTBAOTt  by  giving  two  aeparate  notea  te  their  reepeotive  ehareaof  the 
Joint  debt»  if  the  notes  are  satiabctory  to  the  creditor  and  he  aooepti 
them.     Tate$  v.  DmakUomt  28S. 

Boa  CkunuoT  or  Laws;  Damaoib,  1, 1^13;  BBfomL*  1,  2;  Bzaoonon^  1; 
BzaomoBa  asb  ADMnnax&ATons,  1;  Husbard  avd  Wm,  4;  NaooffXA- 
ABU  IsiflXKiTMXirTB,  2,  S,  18;  Pabxhsbship,  1,  2;  Patmbht,  12;  Bail- 
BOAM,  2;  RwflPWfow  or  Ck>HTBAon;  Statuti  of  Fkauim,  <  6;  SzAXun 
or  Lof ifATiOHB;  1-4,  0;  Vutdor  Ain>  Vnmu;  Wills,  12. 

CONTRIBUTION. 

OiB  JcuMt  Obldqor  OAir  MAnrcAiN  AonoK  ov  CQMTBiBonnv  iob  Bz- 
€■88  AOAiinT  AvosHBB,  whsfe  the  former  has  paid  the  whole  or  morr 
than  Ida  share  of  the  joint  debt  oontraoted  for  the  poiohaae  of  properly 
to  be  owned,  aa  between  themeelves,  in  diffisient  proportions;  and  hte 
Hi^t  of  aotion  aoemes  on  the  ezpiiation  of  tha  tuna  at  whieh  the  ered- 
flor  aonld  have  aoed  npon  the  jofaitagreement.    TofsiT.  J}mmUmm,2S^ 

OOimtlBDTOBT  NBQLIQBNGB. 
Bee  NiOLWBnoB. 

€X)NVEBaiON. 
Sea  AosHor,  1;  Tbotib. 

OOBPOBATION& 

L  8uaaoBiBiB8  abb  Botod  to  Fat  bob  1lAn.B0Ai>  Sxook  BomsmBD  bt 
Thbm,  npon  the  location  of  the  road  so  aa  to  make  a  designated  town  a 
pointy  and  before  iti  constmotion,  whsre  they  agree  to  pay  for  the  sharm 
'*at  saoh  times  and  places  aa  may  be  required  l^  the  board  of  directors," 
npon  condition  that  the  road  *' shall  be  located  and  constmcted"  so  ss  ta 
Biake  snoh  town  a  point  in  the  road.  McMUtan  ▼.  MaifMU  S  Laimg* 
Ion  A.  It.  09.,  181. 

li  GoBDiTiovAL  DiBPOflmoB  OF  Stook  MAT  BB  ICabb  by  the  president  snd 
directors  of  the  Maysville  and  Lexington  rsUroad,  under  iti  charter;  and 
where  snbsoribers  agree  to  take  stook  upon  condition  that  the  road  shall 
be  so  located  aa  to  make  a  designated  town  a  point,  th^  become  unoon- 
ditiomd  stockholders  when  the  road  is  thus  located,    /d. 

8.  SuBScauBBua  bob  Bailboad  Stock  abb  kot  Bxlbasbd  vbom  Liabhitt 
BOB  StrBSCOKiPTioNB  by  the  fact  that  the  company  have  suspended  opera* 
tions  upon  the  road,  that  it  will  require  a  large  additional  ejq^enditare 
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9i  Ubor  and  money  to  oomploto  iti  oonstniotioii»  and  erwi  liiat  tha  maaaa 
of  the  company  are  wholly  inadequate  to  aocomplish  iti  object.  Id. 
4.  If uiaaiPAL  G0BP0R4TI0N  IS  LiABLi  OK  Samb  Pbivcifal  ab  Ihdiyidual 
CnuBN  for  acta  of  non-f eaaanoe  or  negligence  of  ita  agenta  in  the  oon- 
atmctloii  of  ita  ▼ariona  improvementiy  in  theabeenoe  of  an  ezpraa  atatata 
to  the  contrary.     Wattaee  r.  OUp  qfMuMeatmt^  131. 

4L  Mux  lOIFAL  CORPOKATIOK  IS  LlABLK  lOB  DaMAOU  OOGUkSIOlCID  BY  0VS»- 

ILOW  or  Watbr  upon  private  property,  thnmgh  the  improper  and  negli- 
gent manner  in  which  it  execntea  iti  powers  and  dntiea  in  cooatmcfeing 
colyerts,  drains,  and  gutters.  Id* 
4.  Municipal  CoBPORATiojf  Enjoth  Ezufpnoir  or  GomuiMsifT,  in  Exebodi 
or  PowsBs  Which  It  Posssssbs  iob  Pitujo  Pubtosss,  and  which  it 
holds  as  part  of  the  goremment  of  the  country,  from  responsibility  for 
its  own  acts  and  the  acts  of  its  officers  deriving  their  authority  from  the 
sovereign  power;  although  it  is  answerable  for  the  acts  of  its  agsnfta  wi- 
der powers  conferred  upon  it  for  private  purpoees.  Siewcart  v.  (Mif  of 
New  Orleana^  218. 

7.  GOTBBNMBNTAL  FUNCTION  CONrBBBBD  rOB  PUBUO  PUBTOaiS  IS  BxXBCiaBD 

by  the  city  of  New  Orleans  in  appointing  watchmen,  whose  duties  are 
the  preeervation  of  public  order  and  tranquillity;  and  the  city  is  therefore 
not  liable  for  the  acts  of  such  officers.    Id. 

4  Towns  abb  not  Liablb  roB  NaonsART  Intebbuption  or  TftAVBL  and 
Inoonvbnixncb  to  Pubuo  in  repairing  streets  snd  sidewalks.  KimbaU 
V.  CUp  qf  Bath,  24S. 

•.  Towns  Lbavino  tuxib  Stbexts  ob  Sidiwalks  whilx  Undbbooino  Bm- 
PAiBS  in  such  a  condition  as  unnecessarily  to  expose  those  who  may  pass 
upon  them  to  inconvenience  or  danger  are  as  liable  for  injuries  resulting 
as  they  are  when  their  ways  are  permitted  to  become  unsafe  from  want 
of  repairs.     Id, 

K.  Pubuo  Stbbbisob  Bidbwalks  while  Undbbooino  Rkpaibs  should  not 
BE  Lbtt  at  Niout  without  some  temporary  railing  or  other  means  of 
protection,  or  some  beacon  to  warn  passengers  against  such  uncommon 
danger.    Id, 

IL  Municipal  Cobpobation  is  not  Liablb  in  Damagks  to  a  person  injured 
m  consequence  of  driving  against  rubbish  in  a  city  street,  where  the 
rubbish  was  left  there  by  private  persons,  without  Uoense  or  authority 
from  the  city,  and  there  is  no  proof  tliat  the  city  officers  had  notice  to 
remove  it.     Qriffin  v.  Mayer  etc,  qfNew  York^  700. 

12.  Municipal  CJobpokation,  as  Incident,  has  Puwbb  to  Take  and  Hold 
Propebtt,  Real  and  Personal,  unless  restrained  by  express  words  o! 
its  charter.     Chnaty's  AdmW  v.  St,  lAmis,  598. 

tt.  Action  against  Municipal  Cubporation  to  Recovkb  Illegal  Taxes, 
SBsessed  under  color  of  law,  can  not  be  maintained  by  one  who  has  vol* 
untarily  paid  them,  on  the  ground  that  the  city  has  no  capacity  to  take 
and  retain  the  money  where  no  restraint  to  take  and  hold  personal  prop> 
erty  Is  imposed  by  the  words  of  its  charter.  This  principle  is  not  affected 
by  the  fact  that  the  money  was  paid  by  an  admimstrator.     Id, 

tii  CiTT  Bas  Power  to  Enact  Ordinance  Providing  that  «Ko  Intoxi- 
cating iJQUOiis  SHALL  BE  UsED  or  kept  iu  any  refreshment-saloon  or 
restaurant  vrithin  the  city,  for  any  purpose  whatever,"  ^here  the  legis* 
latnre  has  conferred  upon  it  such  power.    Stat€  v.  Clarke  611. 
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16.  VjjJDm  or  Bt-law  or  Corpojution  is  PuBELTQuBHOxroF  L4W«t» 
1m  datenniiMd  by  the  court.    State  y.  Overton,  671* 

See  Railboads,  4,  6. 

CO-TKNAKOY. 

1.  AnuMPsiT  Lm  vr  Tekaiit  ik  OoKXOir  AOAnm  Ck>-TBirAaT,  In  MMnohn- 

Betta,  to  recover  from  the  latter  may  tmrfhoM  in  money  received  hy  hin» 
over  ftnd  above  hia  share  of  the  profits  of  the  estate;  bat  to  maintain  the* 
action  it  must  appear  that  he  has  received  more  than  his  proportion  of 
the  proceeds,  not  of  a  single  arUole,  bat  of  the  entire  prodnots  of  th» 
estate,  after  deducting  all  proper  charges,  and  that  the  plaintiff,  and  no 
other  co-tenants,  is  entitled  to  the  surplus.    Skepard  v.  i?ieAarric,  473. 

2.  MoRTOAOxx  or  IlNDiviDnD  Part  or  Lavd  is  Gd-tbhaht  of  Ebtatr,  has  %. 

right  to  enter  and  take  possession  to  the  extent  of  his  title  under  the 
mortgage,  and  being  in  possession,  has  a  right  to  the  perception  of  hi» 
share  of  the  rents  and  profits,  although  Us  entry  was  for  the  porpose  -of 
foreclosure,  and  was  informal  and  invalid  for  tiint  purpose.    Id. 

G0UBT8. 

A  GiBOUix  Court  or  Gitt  or  Baltqcorr  Has  JuRUDionoR  to  Orast  Wb]9» 

or  Error.    Doeis  ▼.  5<ate,  331. 
%  Circuit  Court  or  Indiana  mat  Hold  Oyxr  to  CoMrunn  Trial  ur 

Proorbss  at  the  expiration  of  the  regular  term  of  the  ooorlh  onder  ill* 

statute  of  1843.    Addingtcn  v.  WUetm.  81. 

COVENANTS. 

DoVSirANT    THAT    PURCHASRR    SHALL   HAYR   UflR   Or   8lBRR»   IB   JXTLOOk 

FROM  Salr,  where  a  party  sells  property  lying  within  the  limiti  of  » 
dty,  and  in  the  conveyance,  bounds  it  by  streets  designated  as  snoh  in 
the  conveyance,  or  on  a  map  made  by  the  city,  or  1^  the  owner  of  tha- 
property.    Moale  v.  Mayor  etc  of  Baltimore,  273. 
See  Drsds.  6;  Ouardiav  ahd  Warii^  2;  Lavdloird  ard  Tekaxt,  8;  <  Sf. 

WlTRRBSRS,  3. 

GBIMINAL  LAW. 

L  Abbaulv  ahd  Battkrt  Consibxs  in  Uhlawtul  ard  URjuaraFiARLRnse  oI^ 
force  and  violence  upon  the  person  of  another^  however  sli|^t.   Oommom 
wealth  ▼•  MeKJSe,  410. 

S.  If  IN  PROSROunoN  for  Assault  and  Battrrt  Jt  dors  not  Apfrab  that 
Act  war  Unjustifiarlb,  from  the  evidence  of  the  proaeoatlon,  the- 
accused  should  be  acquitted.  The  proeecution  must  show,  not  only  the- 
commission  of  the  act»  but  also,  bqrond  n  reasonable  doubts  that  it  was- 
not  justifiable;  for  if  justifiable,  it  is  not  oriminaL    Id, 

t.  Actual  and  Pobitivr  Danoxr  is  not  iNDispRNBARUi  to  Jubtdt  Srlf- 
DRFRN8R,  and  an  instruction  which  may  be  understood  by  the  jury  as* 
denying  to  the  accused  on  a  trial  for  murder  the  right  to  defend  himself 
unless  his  danger  was  not  only  apparently  imminent^  but  rsal  and  posi* 
tive^  is  erroneous.    Campbdl  v.  People,  49. 

ii  Wkrrr  Pkbson  18  Pursued  or  Assaultsd  in  such  a  way  as  to  induce  in 
him  a  reasonable  and  well-grounded  belief  that  he  is  aotnal^y  in  dang&t 
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cf  loilm  Ui  Hfe  or  of  HI  flbi  fug  gioBt  bodily  liiiiii«  bo  b  Jmaflod  in  do* 
fBoding  Unnelf ,  wbetber  tha  dAQgor  was  xwl  or  only  appoml    Id, 

•»  DnsmiOT  uc^  Sitabati  OwnaiBMB  abi  OuAnD  st  Seatutb  which  pro- 
Tidat  that  **  if  any  alavo,  free  negro,  or  mulatto  ■hall  prepare,  exhibit, 
or  administer  to  any  penon  or  penone  in  this  state  any  mfldioino  what* 
■oerer,  with  intent  to  UU  sooh  person  or  persons,  be  or  she  so  offending 
shall  be  Judged  gnilty  of  a  felony,  and  shall  snffar  death.**  Bat  there  is 
no  objection  to  the  insertion  of  seyersl  distinct  felonies  of  the  same  degree 
In  the  same  indictment  against  the  same  oflbnder.    Saanh  t.  SUde^  644 

•i  JonrBSB  nr  0ns  Ixmoauan  or  Two  Fklonhs  Whioh  do  kov  Dnvn 
either  in  their  charaoter  or  In  the  ponishments  attached  to  their  oommis* 
■ion  isnot  good  groond  for  quashing  the  indiotmant.    /d. 

7*  WoBOS  ''IN  Tbis  Szate,"  Usbd  nr  SrATun  or  1822,  SaonoN  fiS,  are 
intended  to  designate  the  Jnrisdiotion  in  which  the  offenses  are  prohibited, 
and  not  as  descriptiye  of  the  persons  against  whom  they  may  be  perp^ 
tmted.    Id. 

§»  Count  nr  Indioiiibht  Atbrboto  tsat  Pbisonxb  Mobd  MzDionrB  with 
ooHSm  which  had  been  prepared  for  the  nse  of  the  person  intended  to  be 
killed  does  not  charge  two  distinct  felonies.  The  alleged  act  of  mixing  the 
medicine  with  the  coffse  is  not  chsrged  as  an  act  of  felony,  hot  is  merely 
staled  as  a  part  of  the  means  or  manner  in  which  the  administration  of 
the  medicine  was  elbcted.    Id, 

iL  WoBD  ''ADMnmrsB,"  is  SaonoN  08  or  Aor  or  1822;  dob  nov  Mban  that 
the  article  given  in  order  to  eflect  the  feloniona  intent  most  be  given  or 
administered  under  pretense  that  it  is  a  medidne.  The  intHition  of  the 
logidatnie  was  to  punish  any  preparation*  giving,  or  administeatton  of 
any  substance  known  as  a  medicine  with  intent  to  UU.    Id. 

Ki  I>  n  Kattbb  iNDucBBnoN  of  Goubt  wimmB  It  wnx  CkninLPBoa- 
ounoN  TO  Exaor  upon  which  one  of  two  separate  coonti  of  an  indict- 
ment charging  two  distinct  felonies  it  will  proceed  to  try  the  prisoner. 
Id. 

XL  EvLBiKAT  Itib  SumonNT ToBncBiBN  OffBNBB  nr WoBDS or  Seatutb 
applies  only  in  cases  where  there  Is  a  snfBcient  description  of  the  offense 
intended  to  be  created  by  the  legislature.    Id. 

ISL  Indioembnts  upon  Hiohlt  Pbnal  Statutu  wan  Statb  All  Gboum- 
0TANCII8  which  constitute  the  deflnitian  of  the  oflbnse  in  the  act,  so  at 
to  bring  the  defendant  precisely  within  it.    Id. 

18b  Indiotmbnt  n  Invalo)  unubb  It  Oont  adto  Avbbmbnt  or  Malicious 
Intxnt,  wherever  such  intent  is  an  nssimtlBl  ingredient  in  the  constitu* 
tion  of  an  offense  created  by  statute,  although  it  Is  not  so  made  by  the 
express  words  of  the  act     Id. 

14.  WoBDfl  '*  WITH  Intbnt  TO  EiLL*  ABB  CoNBSBUBD  TO  Mban  '<with  Intent 
to  commit  murder.**    Id, 

10.  GBmiNAL  Intbnt  n  Suhicubntlt  Obabobd  nr  Indioribnt  bob  Indb- 
OBNTBzroauBB  where  the  words  In  the  introductory  part  are  "devising  and 
intending  the  morale  of  the  people  to  debauch  and  carrupt***  followed  by 
the  allegation  that  the  defendant  did  the  act  "  unlawfully,  ecandalooaly, 
and  wantonly,*  when  taken  In  connection  with  the  particular  acts 
clMuged.     OommomoeaUh  v.  Voynet,  487. 

UL  iNDICnCBNT  TOB  InDBOBNT  Ebl[PO0UBX  KxBD  not OoNOUUSB,  ** tOtlMOOOi* 

man  nuisance  of  all  the  citiiens,*'  etc.    M 
Aii.Dao.Tob 
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17.  Undsb  Fuu  or  NOT  QuiLTTy  all  matters  of  JnBtifioatioa  omaam  Bftj  k» 
gJTan  in  evidenoe.    OommotuoeaUh  v.  McKie^  410. 

18.  BUBDBN  07  PbOTIKG  THAT  OmN8B  HAS  BEBf  GOKMimD  TCSta  upOD  tin 

gOTwnment;  and  if  the  evidenoe  faila  to  establish  any  pssuntfel  ele- 
ment of  the  crime  charged,  the  defendant  most  be  acquitted.    Id, 

19.  GXNERAIi  RULB  IS  THAT  AlL  PaBTY  HAS  SaID  WhICH  IS  BxiXVAin  TO 

QuzsnoHB  Involvxd  in  the  trial  is  admissible  in  evidence  against  him 
The  exceptions  to  this  role  are  where  the  confession  has  been  drawn  fron 
the  prisoner  by  means  of  a  threat  or  a  promise,  or  where  it  is  not  volia- 
taiy  becanse  obtained  compnlsorily  or  by  improper  inflnmice,  Htrndndk- 
mm  ▼.  People  721. 

SOl  Asbwxbs  orWimxss  ExamikkdatOoboksb's  Ikqubst,  before  anyorim- 
inal  chaise  has  been  made  or  process  issaed  against  tbo  witness,  may  be 
proved  against  him  on  his  subsequent  trial  for  having  kOled  the  deceased. 
Id. 

tl.  'Moxnr»--EviDXNOB  that  Will  Madb  bt  Woman's  Fathxb  was  8cca 
as  greatly  to  disappoint  her  husband's  expectations  of  pecuniary  benefit 
from  his  marriage  to  her  is  competent  against  him  on  a  trial  for  murder- 
ing hsr.  Such  evidence  may  tend  to  show  a  motive  in  him  for  the 
killing.    Id. 

t2L   OV  TbZAL   fO&   MUBDBB,    BVIDBNOB   THAT  DbOBASED    HaDB   ThBXATS 

against  the  accused  on  the  day  of  his  death,  and  at  other  times  shortly 
before  that  day,  Is  properly  admitted,  in  connection  with  other  testi- 
mony, for  the  purpose  of  showing  that  the  accused  acted  in  neoesssry 
self-defense,  where  the  proof  was  that  the  deceased,  having  a  hatchet  in 
his  hand,  sought  the  accused  at  his  own  house,  with  the  design  of 
amaulting  or  arresting  him.  CampbeJU  v.  PeopU^  40. 
tlL  Pbibonbb,  though  Onob  ts  Jbopabot  under  Indiotment,  is  Still  dt 
OusTODT  under  that  indiotment  until  the  case  has  been  finally  dis- 
posed of,  and  he  is  released  by  judgment  of  the  court     Wfigfd  v. 

suae,  9^ 

%L  Pbisoner  Onob  in  Jbopabdt  mat  bb  Duohabobd  on  Motion  by  tiie 
court  having  Jurisdiction  over  the  indictment,  or  he  may  plead  the 
jeopardy  in  bar  of  a  second  trial.    Id. 

t6k  Pbbson  is  Onob  in  Jbopabdt  whenever  he  has  been  given  in  charge,  on 
a  legal  indictment,  to  a  regular  jury,  and  that  jury  is  unnecessarily  dis- 
charged, and  the  discharge  is  equivalent  to  a  verdict  of  acquittaL    Id. 

28.  If  It  IS  Ungbbtain  Which  Onb  or  Two  o&  Mobb  Pbbsons  is  Ouiut 
Pabtt,  all  must  be  acquitted,  although  it  may  be  positively  proved  that 
some  one  of  them  committed  the  crime.    Campbdl  v.  People^  49. 

27.  On  Trial  for  Murder,  Color  of  Aoousxd  is  No  Ground  of  Dxscino 
TION  in  applying  the  principles  of  the  law  applicable  to  the  case.    Id. 

8S.  Kbbpino  Intozigatinq  Liquors  in  Cellar  under  Saloon  or  Restau- 
RANT  is  a  violation  of  an  ordinance  which  prohibits  the  keeping  of  such 
liquors  in  a  saloon  or  restaurant    State  v.  Clark,  611. 

8ae  CoNBTiTunoNAL  Law,  18;  Contracts,  2-^;  DXmaobs,  5-7{  Habbab 

Corpus,  2;  Slander,  1,  8;  Surbttbhip,  4. 

DAMAGES. 

L  Bpboial  Damages  abb  not  Bbquibsd  to  bb  Shown  bt  Pt.uaTiFF  fai 
erder  that  he  may  rsoover  npon  %  oontnust*  when  he  has  proved  m  hrmtk 
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^hanof  I  1m  b  entiiM  to  At  leMt  nomhial  cbmagM.  Eekkew  t.  HaimU' 
fim,122. 

IL  MsASVBS  or  Damaows  in  Aotioh  upon  ATTAcmaENT  Bond  \b  only  the 
natnral  and  proximate  damages  retoltiBg  from  the  attachment;  bat  in  an 
action  on  the  caae  for  malioiooaly  soing  out  an  attachment^  damages  for 
injury  to  credit  and  bnsinees  can  be  recovered.  SkUe^  Use  qf  Soe,  ▼. 
Thomaa^  580. 

Sk  MxAsnss  or  Daicagbs  in  Suit  bt  Ownxb  or  Chattil  which  he  has  con- 
ditionally sold,  and  for  which  he  has  been  partly  paid,  is  the  fall  yalne  of 
each  chattel.    Angier  ▼.  TaunUm  Paper  Mfg,  Co,^  496. 

ii  MxRS  Introduoxion  or  Evibbnoe  in  DxrENas  or  AonoN  or  Tbbsfam 
can  not  be  considered  in  aggravation  of  damages,  no  matter  for  what 
purpose  it  was  offered.    Taber  v.  J7tctetm,  96. 

ft.  PuNiTOBT  Damages  arn  not  to  bs  Awasdxd  in  CiyiL  Suit  for  torts 
pnnlshahle  criminally,  for  one  is  not  to  be  panished  twice  for  the  same 
act.    IdL 

t»  CtoMPKNBATOBT  DaMAOBS  OnLT  ABB  TO    BB  AWABDBD  IN  TbbBPAM  BOB 

AasAULT  AND  Battbbt,  foT  the  defendant  is  liable  to  indictment  for  the 
oflEense.    Id, 

7    OOMPBNSATOBT  DAICA0B8  IN  TrBSPASS  BOB  ASSAULT  AND  BATTEBT  STO  not 

<vw^fi"^  to  the  plaintiff's  actaal  pecuniary  loss,  but  the  jury  may  con- 
sider every  circumstance  of  the  act  which  injuriously  affected  the  plaint- 
iff, not  only  in  his  property,  but  in  his  person,  his  peace  of  mind,  and 
his  individual  happiness.    Id, 

0.  Wbalth  or  Betendant  is  not  to  be  Considebbd  in  awacding  compen- 
satory damages.    Id, 

9L  Stifulation  in  Contbact  Liquidating  Daicages  bob  Bbbach  thebeqb 
shoold  be  sustained  and  enforced  where  it  is  manifest  that  ascertaining 
the  actual  damages  would  be  difficult,  and  that  parties  agreed  on  the 
amount  named  for  the  purpose  of  avoiding  the  expense  and  difficulty  of 
doing  sa    CcOneaL  v.  Talmage^  716. 

lOl  Abotb  Rule  mat  be  Afplied,  notwithstanding  the  contract  bound  the 
promlser  to  do  several  things  of  different  degrees  of  importance,  and  did 
not  discriminate  between  them  in  specifying  the  damages,  if  all  the  cor- 
enants  wero  of  uncertain  nature  in  respect  to  the  amount  of  injury  a 
brosch  would  cause.    Id, 

11.  Whebb  Condition  or  Penal  Bond  Contains  Pboyision  bob  Patment  or 
Fixed  Sum  on  Breach  or  Agbbsment,  the  presumption  is  that  the  sum 
named  in  tlie  condition  was  not  designed  as  a  penalty.    Id, 

ISL  Liquidated  Damages. — ^Where  a  contract  not  to  run  a  boat  above  a  certain 
point  provides  that  for  every  violation  thereof  two  hundred  dollars  shall 
be  the  liquidated  damages,  such  sum  will  be  so  considered  and  decreed. 
Ihmhp  r,  Chregory,  746. 

IS.  Planteb  is  Eniitled  to  Bbooveb  Damages  bob  Loss  or  Cbop  and 
BzxBA  Wages  Paid,  in  consequence  of  the  delay  throng  the  &ult  of 
the  manufacturers,  but  without  any  bad  faith  or  fraud  on  their  part,  in 
patting  in  operation  a  sugar-mill  and  steam-engine,  which  the  manofao- 
turers  undertook  to  build  and  put  up  on  the  plantation  of  the  planter 
within  a  certain  time,  where  it  is  evident  that  it  entered  into  the  con- 
templafcion  of  the  parties  that  the  null  and  engix:^  were  to  grindacsrtyB 
crop  of  sugar-cane.    Qoodio§  v.  Eogen,  20S. 
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Bee  CoKXOK  CiiiBiinMS  9^  10;  OobporatiohSi  S»  11;  Dbbos,  6;  Knfm 
Domain,  6^  7;  Fraui>,  2,  3;  Hxohwatb»  5;  Injuvotiokb,  1;  Nbou* 
OXNCB,  S;  Pabtnxbship,  1,  2;  Flbadzno  avd  PftAonai»  5^  22^  29-31^ 
SOBOOU,  7;  Tb0VXB»  1-4;  Watxbooubsis,  2. 

DSDICATIOK. 

L  QBioiirAL  QwxrxB  n  PBaaLUDSD  ibqk  Bxtosino  DsDiOATioKy  wbflre  prop* 
ertj  ia  wt  apart  for  pnUio  lue,  and  eojoyed  aa  aaoh,  and  private  and  m- 
di^nal  righti  aoqnired  with  referenoe  to  it;  the  law  conaiden  it  in  tbe- 
nature  of  an  estoppel  inpaiU.    Scurfy  ▼.  MwMpalUy  No.  5,  221. 

&  SvmcmiT  BvxDxiroB  of  Owswam*  Ixtxhtion  to  Makx  DsotOAnoK  » 
FuRHiSHSD  l^  plana  on  which  the  land  ia  deaignated  in  a  manner  indi- 
eating  iti  abandonment  to  the  paUio  nae,  and  by  contemporaneoaa  aota 
of  the  ownera  in  making  aalea  with  reference  to  the  plana,  and  in  making 
partition  in  which  the  land  waa  not  embraced,  followed  by  the  long  nae 
and  enjoyment  of  the  property  by  the  pnUic  without  oppoaition  on  the 
part  of  the  ownera.    IdL 

DEBDa 

L  IvADSQUAOT  ov  GoxBiDBRATiOKy  IN  Obdse  TO  Atoid  Dud,  mnat  be  a» 
glaringly  ao  aa  to  atamp  the  tranaaotion  with  fnnd  and  to  f^^wk  the 
oommon  aenae  of  honeaty.  The  aale  of  property  worth  eight  hnndred 
doUara  for  two  hnndred  doUara  doea  not  amount  to  each.  MgUyy.  Fei^ 
ley,  375. 

%  FusuMFTiOH  18  AOAnm  VAUDirr  ov  Djhed  Whioh  FaBsmra  Matbbial 
Ihtbblinxatiok  09  m  Faob;  bot  tUa  ia  not  a  preeomption  juHa  et  dr 
Jure:  it  yields  to  contrary  proof,  and  even  to  concnrrent  dxctimatances^ 
which  create  a  stroQg  presumption  tiiat  the  interlineation  waa  made  be- 
f ore  the  execution  and  delivery  of  the  deed.    Pipes  v.  Hardeaty,  202. 

Sk  Ant  Onn  Intxbnbtsd  in  Condition  in  Dud  ob  in  Lands  to  which  it  re> 
latea  may  perform  the  condition.     WUatm  r.  WUmm,  2ZI. 

4.  Condition  in  Dud  that  Obantu  8BAIX*  Maintain  and  Supvobt  Obi- 
tain  Namkd  Pkbsonb  in  a  comfortable  and  conveniait  manner  doea  not 
zaiae  a  personal  tmat  in  the  grantee,  but  the  airport  may  be  fnmiahed 
l^otfaera.    Id, 

ft.  IvOKANTOsiNDxNDorWAB&ANTr8uB8BQnaNTLTAoQUiBaT£nu,lieand 
Ida  aucceaaora  in  intereat  are,  at  the  election  of  the  grantee,  estopped  to- 
set  up  the  subsequently  acquired  title  as  against  him;  but  there  is  aa 
force  in  the  orighial  deed  to  couv^  the  title  not  then  msting  in  tha 
grantor.    Bkmehard  ▼.  JBUU,  417. 

H  Wberm  Obantu  undxb  Wabbantt  Dksd  bab  bisn  ByionD  bt  Tsbm 
Pabamount,  the  grantor  can  not,  by  purchasing  such  title,  compel  the 
grantee  to  accept  the  same,  either  in  satisfaction  of  the  covenant  against 
incumbrances,  or  in  mitigation  of  damages  for  breach  of  it    LL 

BsaCovBNANTS;  Eabbmxnts,  2, 3;  E8topfbl,1;  Bvidbnoi,  9^  12;  Btbodtiohb, 
9;  OuABDiAN  AND  Wabd,  2;  HiOHWATB,  1,  3;  Mabbiaob  and  DlVOMl^ 

3|  MiBBIBD  WOMXN,  1;  NbOOTIABLI  INnB^llBHTi^  17* 

DOMIdLB. 

I*  DoMiona  or  Fbbson  u  That  Plaob  whbbb  Em  Has  hu  T^kji^  Fubiv 
FmcANBNT  Houi^  and  to  which,  when  he  is  absent,  he  has  the  intan» 
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tion  of  retnmiiig.  To  oonititate  domioQa,  two  ihlngi  must  oonciir:  1. 
Reridepce;  and  2.  Theinfentioiiof  thepvtytomikeithiahoiDe.  Hoir^ 
Uon  ▼.  Hairakm^  080. 

1.  Doiaonji  xat  ■■  Aoquxbbd  bt  Lohosb  ob  Sbobsbe  Bhidkrob,  no  dafi* 
nite  period  of  time  beiiig  nfioawiry  to  cwteit;  the  true  \mum  and  fooadfc' 
tion  ol  domidle  is  the  tntantion,  the  ^mo  amitmOf  of  the  rerideooe.    Id, 

Jl  Ldvo-oohtinitxd  BassDEKOM  D  CoHTBOLLXBro  CmouiiaTAiiOB  in  deteimiii- 
Ing  the  question  of  domioOe,  In  the  sbsenoe  of  sny  avowed  intention  or 
of  say  sots  evincing  a  oontimry  intention,  snd  in  most  oases  it  is  unavoid- 
ably ooDolusive.    Id, 

4.  Whbbb  Pkbsok  CoiminTXD  to  Bmbedm  Ten  Ybabs  at  Plaob  when  a 
laigs  part  of  liis  property  was  situated*  deohoed  that  he  expected  to  live 
and  die  there,  and  npeatedly  voted  there  for  state  and  oounty  offleei% 
these  faets  oondusively  ihow  that  place  to  be  his  domieile.    Id, 

4L  Wrww^B  LaoAL  DoBoona  n  That  ow  hib  HvHBAim,  slthough  she  msj  he 
aetnally  lesidiiis  at  frnffthis  phMttj    Id, 

§»  Wdb  n  Bbticlbd  to  DnraiBonov  or  Pbbsdkal  Pporbtt  car  wol  Hub* 
BABD  aoooidiqg  to  the  law  of  the  place  where  he  has  his  donddle  at  the 
tine  of  his  dsath,  whether  the  marriage  was  oontrscted  in  Virginia  or  in 
lIlMiai^ppi.    Id. 

9.  DOMIOILB  BSMADra,  BOTWITH8XANDIHO  AbUBCBB  lOB  StBGIAL  PuBfO>» 

ABB  lOB  Dbiuutb  Pbbiod8»  SO  loQg  ss  the  intention  to  retuni  reaaaiBS. 
Atdmam  v.  Tkompmmt  2S7* 

See  Seatutb  or  I^MnAnoBs,  & 

DOWEK. 
See  Wills,  10,  IL 

KAflRMKWTS. 

!•  Mam  can  hot  8ub#bot  Ovb  Pabt  or  his  FBorBBTT  *o  Aboxhbb  by  ease- 
ment, for  a  man  can  not  have  an  easement  in  his  own  property.  Mc- 
TmMk  V.  OarroUt  858. 

1.  Lr  Mam  Who  Owbs  Labob  Tbaot  or  Laud  vpob  WmoH  n  Situatbd 
ifw.t^  mill-raos  and  dam.  snd  a  road  alonfl  the  rsce.  oonvevs  bv  deed  ol 
gift  that  part  ol  his  estate  upon  which  the  dam,  mcs^  and  road  are  situ- 
ated to  one  person,  and  afterwards  conveys  the  part  upon  which  the  miU 
is  sitnatsd  to  another  (both  subject  to  his  own  life  estate),  it  would  seem 
but  reesonable  that  the  first  grantee  should  be  considered  ss  having 
taken  her  portion  of  the  estate  subject  to  sll  snoh  miU  righti  ss  were  ia 
use  at  the  date  of  the  conveyance  to  her,  and  which  continued  to  be 
used  subsequentiy,  and  which  were  absolutely  necessary  to  oontinue  the 
mill  in  operation.    Id. 

Jl  Whbbb  Mak  Owks  Labob  TftAor  or  Land  urov  WmoB  d  Situatbd 
BliLL,  miU-race,  and  dam,  snd  a  road  along  the  race  to  be  ussd  in  repair- 
ing the  some,  conveys  by  deed  of  gift  that  part  of  his  estate  upon  whiflh 
the  dam,  race,  and  road  are  situated  to  one  perMU,  and  afterwards  con- 
veys the  part  upon  which  the  null  is  situated  to  another  (reserving  to 
himself  a  life  estate  in  each  case),  the  owner  of  the  mill  should  have  the 
privilege  of  using  the  dam,  race,  and  road,  upon  the  princqkle  of  Isgsl 
necessity.    Id. 
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4.  Wat  bt  NiCiSBirT.— If  the  owner  of  a  tract  of  land  oaaveys  a  part  of  liii 
land  to  another,  if  the  latter  has  no  other  right  of  way  oat,  he  hai  a  waj 
by  neoeuity  oyer  the  remaining  lands  of  his  grantor.    Id, 

ik  OWNIB  OV  l^CT  07  LlKD  WhO  Ha8  flASKMENT  QT  MILL-B40X,  DaX,  and 

a  roadway  along  said  race  to  repair  the  same,  has  not  got  a  private  right 
of  way  for  ordinary  purposes  over  said  road,  but  only  a  right  to  use  it  aa 
oooasion  might  require  to  repair  the  race  and  dam.  Id. 
&  OwvBB  or  Land  Scbjiot  to  Easemxmt  has  all  the  rights  of  owner,  snb- 
Jeot  only  to  a  reasonable  use  of  the  easement.  Ckmseqnently  where  sach 
owner  builds  a  fence  across  a  road,  to  which  another  person  has  an  ease- 
ment for  occasional  use,  if  the  owner  offers  to  and  is  willing  to  take 
down  the  fence  every  time  the  person  having  the  right  desires  to  pass, 
he  occasions  such  latter  person  no  damsge  which  can  be  recovarBd  in 
an  action.    Id. 

7>  BABBMKlfT  TO  TbaYXL  ALONG  BOAD  BONNINO  ALONG  MiLL-BAGB,  VOB  PlTB^ 

roa  or  Bkpaibino  Sams,  is  not  necessarily  obstnicted  by  "plowing 

and  cultivating  **  the  road,  the  sort  of  cultivation  not  being  mentioned. 

There  are  different  modes  of  cultivation,  some  of  which  In  partaoolai' 

alagea  of  it  would  create  no  such  obatmotion  as  could  prevent  carts  and 

wagons  from  being  used  with  convenience  in  repairing  the  dam  and  race. 

Id. 

See  BmNXNT  Bokazn,  7;  Railboam^  II. 

EJBCIMBNT. 
See  SynwNOi,  14;  PUADOia  and  FBAOiiai»  14»  U. 

ELECnONS. 

L  BvjLDBSOB  IB  Inadmzssiblb  TO  Show  Intbntxon  or  Pbbsonb  YofXiNe  for 
"  H.  L  Higgins  "  to  vote  for  '  <  Henry  I.  Higgins* "  and  to  show  the  iden- 
tity of  ''H.  L  Higgins "  with  <*Heniy  I.  Higgins."    Peopk  v.Biggm»^, 
401. 

&  SsATUTB  or  MiomaAN  FasBCBiBara  Mannxb  or  KunNo  Ballots  attkb 
BLXonoN  18  DiBEOTOBT,  and  a  compliance  with  its  provisions  is  not 
requisite.    Id, 

EMINENT  IX)MAIN. 

L  FlUYATB  PBOPKBTT  MAT  BB  APPBOPBLiTKD  TO  PUBUO  USB  BT  SXATB 

WBBB  FuBUo  Nbobssitt  ob  Uhlitt  Bbquibbs  It,  upon  securing  to 
the  owner  a  just  compensation  for  any  injury  he  may  sustain.  This  ii  a 
portion  of  its  inherent  sovereignty,  and  is  an  ezeroise  of  the  ri^^t  of 
eminent  domain  as  contradistingnished  from  that  of  the  taxing  power. 
Moale  V.  Mayor  etc,  qfBcdiimort^  276. 

%  Tazino  Powbb  is  to  bb  Distinouishbd  from  Bioar  or  Bmxnbnt  Do- 
main. The  former  exacts  money  or  services  from  individuals,  as  and 
for  their  respective  shares  of  contribution  to  any  public  burden;  the 
latter  takes  private  property,  not  as  the  owner's  sfauare  of  contribution  to 
a  public  burden,  but  as  so  much  beyond  his  share.    Id. 

lb  Spboxal  Comfbnsation  18  to  bb  Madb  roB  Pbivaxb  Pbopxbtt  Taxbn 
itndbb' Bight  or  Eminbnt  Domain,  because  the  govenunent  is  a  debtor 
for  the  property  so  taken;  but  not  in  taxation,  because  the  payment  d 
taxes  is  a  duty,  and  creates  no  obligation  to  repay,  otherwise  than  in  tha 
proper  application  of  the  tax.    /<!• 
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4.  Act  Dnrmro  Owvxb  Usk  ov  his  Land  without  Cokpinbatioh  is  Uv- 
OOKSTITUTIONAL  A27D  VoiD;  It  IS  in  faot  an  act  of  ocmfiacation.  An  act 
worded  thus:  **  That  no  penon  shall  be  entitled  to  damages  for  any  im- 
provement, unless  the  same  shall  have  been  made  or  erected  befon  tht 
laying  out  or  locating  of  saoh  street,"  is  one  of  this  sort.    Id, 

S.   COKPBNaATION  MUST  SB  ALLOWED  TO  OWKBB  OW  lAfS  LTIKO  OH  BXD  OV 

Stbkst  Taken  foa  Pubuo  Use,  precisely  as  if  no  saoh  street  waa 
opened  over  it.    Id. 

6.  True  Bule,  where  there  has  been  No  Dedication,  ov  AssBssiNa  Dam* 
AOBS  18  TO  Value  Lot  Freoiselt  as  thouoh  No  Stbeet  was  to  bb 
Opbned.  To  do  this  the  Talue  of  neighboring  and  contiguous  lots  may 
be  looked  to^  bat  they  do  not  fomish  an  nnerring  standard  to  maasnra 
the  value  of  the  lot  condemned.    Id, 

7*  PuxcHASBR  or  Lot  Bounded  in  Front  bt  Gbbxain  Stbxbt  Aoquibb8 
Bight  to  Use  or  Such  Street  as  a  street,  and  a  subsequent  pur- 
chaser, from  the  same  vendor,  of  the  lot  upon  the  bed  of  the  street  in 
front  aoquires  only  the  naked  fee,  subject  to  an  easement,  or  right  of  way, 
not  only  in  the  prior  purchaser  but  in  the  public,  and  is  entitled  to  but 
Dominal  damages  for  its  condemnation  upon  the  opening  of  thestreet.  Id. 

See  Taxation,  4. 

BMPLOYEB  AND  EMPLOYSB. 
See  Mabtbb  and  Sbbtant* 

ENTBY. 

See  Amnoun  Poukwhion,  2, 3;  Landlord  and  Tbnant,  8, 7;  Plbasdio  jjn> 

PRACXIOB,  15;  Pubuo  Lands,  2,  $• 

EQUITT. 

1.  BiiXi  nr  EQUxnr  Sworn  to  bt  Complainant  mat  be  Ubkd  as  Bvtdbnoi 
of  the  &ots  stated  in  it  concerning  his  title  to  certain  lands,  in  an- 
other case  in  chancery  affecting  the  same  lands.    Stmmp  t.  Hetury^  900. 

Si  Anbwbr  nr  Ohanobbt,  when  BBSPOiraiyE  to  Bill,  is  Conolusitb,  un- 
less contradicted  by  two  witnesNS,  or  one  witness  and  corroborating  dr- 
enmstances.    FeigUy  v.  FeigUy,  376. 

%  Bgumr  will  Compel  Contetance  op  Patentee's  Title  obtained  under 
dronmstanoes  sufficient  to  make  him  trustee  for  party  making  prior 
entry.    Odtmum  ▼.  Johnson^  603. 

4.  Monbt  OB  Land  is  Considered  in  Equitt  as  That  Species  opPropebtt 
into  which  it  is  directed  to  be  converted,  where  money  is  directed  to  be 
employed  in  the  purchase  of  land,  or  land  is  directed  to  be  sold  and  con- 
Terted  into  money,  and  this  in  whatever  manner  the  direction  is  given. 
OoUIm  t.  Champ's  IIHn,  179. 

0w  Monet  Abibino  prom  Sale  op  Inpant's  Bbal  Estate  is  Treated  as 
BaAUrr  in  equity  for  the  purposes  of  distribution,  where  the  sale  is  made 
by  the  infant's  guardian,  under  an  order  of  court,  with  the  object  of  re- 
investiiig  the  proceeds  in  other  real  estate.    Id, 

See  Bbtoppbl,  8;  E3ceoutions,  3, 10, 11;  Ezboutors  and  Adminibtratobs. 
1;  Husband  and  Wipe,  3-6;  Inpanot,  3,  4;  Injunotionb;  .  Judicial 
Salbs,  4-7;  Married  Women,  3,  4;  Pleadino  and  Practice,  14, 16; 
BESorasioN  OP  Contracts;  Statute  op  Frauds,  6;  Statute  op  Limi- 
CATIONS,  6b  6;  Suretyship,  2;  Witnesses,  2. 
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ESTATES  OF  DECEDENTS. 

DuTLvoTiON  BXTWsxN  Wholb  axd  Halt  Bloods  18  NOT  Adkiitbo  im 
New  Hunpehire  in  determining  who  are  to  take  by  inheritaikoe,  ejce^t 
where  the  statute  has  interfered  to  change  the  deacent  of  property  de- 
rived in  a  particular  manner  by  an  infant  who  diea  under  age  and  unmar- 
ried.   PrtKoU  V.  Oorr,  652. 

8m  Domioili,  6;  Equitt,  6;  ExBcuTiONa»  6;  Exboutobs  anb  ADMnmarKA- 

TOBS;   HUBBAUD  AND  WiFB,  8;  JUDXCIAL  SALSfl|  2»  Z. 

ESTOPPEL. 

1.  PaBTT    is    NOT    EbTOPPID    TO    SHOW    THAT    SIS  AdVXBSAKT  HAS  TaKSH 

Adtantaob  of  wrong  or  fraud  committed  against  him  to  annul  a  oootract 
or  oonveyanoe.     Woods  ▼.  KWh^  614. 

2.  BiooBD  or  FoBJOEB  BiooYKBT  upoiT  Samh  Comtraot  Has  BFnoT  whsv 
Plxadxd  by  Wat  or  Estoppel,  by  the  plaintifft  to  prevent  the  defend- 
ant from  denying  that  the  plaintiff  could  recover  according  to  the  oondi- 
tiona  of  the  contract.     IJeicht^  v.  IlamiUont  122. 

S.  Eqihtablb  Estoppel  Never  Takes  Place  uuleaa  the  party  seeking  to 
avaU  himself  of  it  has  been  actually  misled.    JetetU  v.  MUler^  751. 

8m  Attaohmbkts,  6;  Bajtks  and  Banking,  6;  Dedication,  1;  Deeds,  5; 

Mabried  Women,  1;  Mobtoaoes,  2. 

EVIDENCE. 

1.  As  Item  op  Evidence,  Blotteb  mat  be  Bepekbed  to  bt  Witness, 

salesman  of  a  firm,  to  show  that  he  had  sent  a  bill  copied  therefrom  to 
defendant,  and  to  ascertain,  by  referring  thereto,  of  what  the  bill  con- 
sisted.    AtWfU  V.  MiOer,  294. 

2.  Proper  Foundation  roR  Introduction  op  Secondary  Etidencb  op  Cob* 

TENTS  OP  Bill  op  Parcels  must  first  be  laid  before  blotter  can  be 
referred  to,  to  show  what  articles  were  embraced  in  it,  sod  may  be  done 
by  showing  a  notice  duly  served  upon  defendant  to  produce  the  original 
paper,  and  disregard  of  the  same.    Id, 

5.  PLAiNTurp*s  Entries  in  Blotter  arb  not  Evidenge  per  Sb  in  his  Fatob, 

and  can  not  become  so  without  being  collaterally  connected  with  other 
facts  and  circumstances.    Id* 

4.  Declaration  is  Admissible  as  Part  op  Bh  GESTiBp  when  made  fay  the 
plaintiff  at  the  time  in  reference  to  the  injuries  he  had  received  from  the 
overturning  of  a  stage-coach.    Frvnk  v.  Coe,  141. 

&  Dbclaration  must  be  Regarded  as  Part  op  Res  Gbstjb,  and  may  be 
shown  to  the  jury  along  with  the  principal  facts,  if  it  is  made  at  the  time 
the  act  is  done,  and  is  calculated  to  explain  the  character,  nature,  or 
quality  of  the  facts  constituting  the  act  and  its  effects,  so  as  to  unfold 
and  harmonize  them  as  parts  of  the  same  transaction.     Id, 

6L  Statements  Made  ix)  Witness  in  Presence  op  Pubcuaseb  by  vendor,  ia 
reference  to  land  he  is  about  to  sell,  are  equivalent  to  statements  made 
to  the  purchaser  himself.    Alexander  v.  Bere^otxl,  538. 

7.  Admissions  or  Declarations  in  Favor  of  On£*a  Claim  must  be  received 
if  those  adverse  to  his  claim  are  admitted.     Bowie  v.  Stonetftreet,  3 IS. 

6.  Declarations  op  Slave,  Made  to  Attending  Puysician,  as  to  Illnem 

under  which  she  is  suffering  at  the  time,  the  manMir  of  the  attack,  and 


J 
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IIm  progriwi  of  the  ilfieawi,  an  admlvible  in  evid«iiM  oa  tlie  qiiMtlon  of 
■onadnMi  or  nneomdnwi,  in  an  action  for  breach  of  wamaty  of  aoond* 
aaia  of  tha  alava.    AQm  ▼.  Vaneimme,  ISii 

fl  FAiarr  will  hot,  bt  hd  Owv  DwiiiiuTiaiw,  u  Fbuorbd  «o  CoBnoML- 
laat  FuoB  Dud;  bnt  in  aoma  oaaaa  tha  daolarationa  and  admiMJona 
of  a  grantor  will  ba  laoeivad  wliara  tha  affaot  may  be  to  impair  the  title 
of  parMma  ^i*i«i<t»j  under  him.    McDcwdl  t.  CMdtmlUht  806. 

tOl  QvALiiT  AVD  IvnmoH  OF  Aoxa  mat  bb  Pbotxd  bt  BynHDrcB  or  Dbo- 
LABASEOHB  AooDiiPANTnre»  or  80  nearly  ooiinaoted  with  them  in  point  of 
tfana  ae  will  aerva  to  explain  their  true  obaraoter  and  porpoaai    Id, 

11.  DlOffiAKATIOBB  KbKD  BOT  TaXB  PL4CB  ImMBDIATBLT  WITH  OOOUBBBBOB 

ov  Maut  AoTy  but  may  ba  before  and  eometimee  after,  provided  they  be 
oaleolated  to  nalold  the  natora  and  qnality  of  the  laote  they  are  intended 
to  azpbin»  and  ao  to  haroMMuae  with  them  aa  to  oonatitnte  one  tnma- 
aotion.    Id. 

18.  ]>B0LAB4TIOn    OV    ObAVTOB  ABB   APWBMBI.B  A8  PaBT  OT  BB8  OVTii 

AiQAiBn  Gbabtbb,  if  they  tend  to  eliow  fnuid  in  the  making  of  tha 
deed;  and  thoogh  made  to  oonveyaneer  who  prepared  the  deed,  bat  not 
in  gnmtee'a  preaenoe,  may  be  reoeived  in  a  oaae  where  grantor's  oreditota 
aeek  to  vaoata  the  deed  ae  frandnlent  against  them.    Id, 

15.  BmrnraB  that  Pubohasbb  of  Chattblb  Kbpt  Housb  of  Ill-fau  at 
the  time  of  making  the  porohaee  held  irrelevant  to  the  queetion  of  good 
iaith  in  making  the  porchaee.    Johnson  r.  Comley,  762. 

ii.  Ib  Aohob  of  Ejbotmbbt  bt  Mobtgaobb  fob  Labd  MoBTOAflBiH  eri- 
danoe  that  a  bill  filed  by  him  against  the  eame  defendant  to  f oredoee  the 
same  mortgage  waa  dismissed  after  a  liearing  on  the  merits  ought  to  be 
admitted.  The  decree  diamissing  snoh  Ull  would  bar  tha  pH"^'^  from 
aettiqg  up  any  titla  under  tha  mort^sgat  and  be  in  effeot  a  diaohaige  of 
It;  and  evan  if  thie  decree  waa  erroneous,  stUl  it  stands  asan  adjadioa- 
tlon  of  hia  right  until  rarersed  on  error  or  otherwise  duly  eet  aside. 
J7m^  ▼.  ifttdleB;  624. 

Ifti  Plt—UMfTioiB,  Looi  Faot  Pbotbd^  Ebhaibs  Ayailablb  to  Pabtt  IB 
whobb  Vatob  It  Abobs  untQ  overooma  by  oppoaing  evidanoei  Bofsi 
T.  Ffkkti^  7a. 

ML  UbBAIBD  AiBlttBlIBBT  OF  KOTB  U  PBBBUMBD  TO  HAVB  BBBB  ICaDB  a* 

the  date  of  the  note.    Id. 
17.  Bfiimdiob  to  Show  that  Plaibtiff's  Tbratb  Hbld  Kotb  as  Aohbt 
ABD  'BCfx  AS  Owbbb  MAT  BB  Bbbutzbd  by  evidonoe  of  the  state  of  tha 
aooounts  and  money  trsnsaotiona  between  such  party  and  his  indorser. 
IMb  T.  ^tten,  642. 

16.  Skatotbs  of  SmsE  Statb  oav  wot  bb  Pbotbd  bt  Pabol.  Anery  t. 
JSerry*  622. 

19L  Pbibtbd  Volum b  of  Statutbs  of  Sotbb  Statb,  purporting  on  its  face 
to  have  been  printed  by  its  authority  and  to  contain  its  laws,  should  be 
admitted  as  prima  fadie  evidenoe  to  show  what  thoae  laws  are.    Id, 

JOl  Kboatitb  Evidbkob  is  Admubiblb  within  BBAaoBABLB  IjMiTB.  Per- 
sons T.  MeKOlben^  85. 

"tL  TBRtDfoinr  bt  Jonrr  Makbb  of  Notb  that  thbbb  has  bbbxt  Ko  0a* 
MABP,  evidenoe  having  been  introduced  of  a  demand  upon  the  otlMT 
%  thooi^  evidence  of  the  f eeUeat  kind^  is  admimibla.    Id, 
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tL  PaBRT  D  hot  DlBABHM)  VBOM  PBOTHrO  HOKXCT  AVD  LmAL 

bj  the  oiroamitenoe  that  his  evidence  alao  tends  to  prove  him  gidl^ 
of  »  fraod  in  some  other  nuitter  npon  idiioh  his  defense  does  not  resk 
TTootff  ▼.  KMt,  614. 
See  Cbivihal  Law,  17-22;  Damaoib,  4;  Dbdioatiok,  2;  Dbbds,  2;  Domi. 
GiLi,  4;  ELiOTioira,  1;  EQUirr,  1;  BxaounoHB,  16;  F&aitd,  S;  Fbavd- 
vunrc  GoNTXTANGia,  4,  6;  Hiohwatb,  1,  2;  Hubbaxd  aitd  Wm,  1«4; 
JuBomms,  8;  JuBmuonov,  2»  6;  Maijoious  FftooBOomnr;  MABBZAoa 
AiTD  DzroBOB,  2;  KiooTiABLB  JjomiomMmA,  10-11;  Koeabibs;  Paki^ 
irxBSEiP,  8;  Puubxto  ahb  P&Aonxxi,  2;  8^  16, 18,  20-28^  81,  82;  Saui^ 
1;  8SAS0«B»  4;  WimsM, 

EXGEPnONB. 
See  PuuBno  and  PBAoncn»  28-28^ 

SXBCUnONS. 

1.  Bxaoonov  Law  or  Fobob  at  Tub  or  CkuncBAOV  Bbtbbs  ihto  abb  Bb> 
00MB8  Past  or  It,  so  fur  as  it  aflBMte  the  obligation;  bat  so  fw  as  It  i» 
merely  remedial,  it  maj  be  modified  or  ohsnged  at  any  time.  CorieB  ▼. 
^om,184. 

2.   LBVTnTt>HPBOFBBTr  EZBllTTfB0MElaCB0UTIOB,WnBOirrAflaKHT0Vl)» 

VBHDABT,  s  Intalib.    Porff  ▼.  Hendeff,  164. 
8.  Dbuybbt  Bond  Bzaotbd  bt  Lboal  Oobbgiob,  bob  Pbopbbtt  Ezbhtt 

VBOH  BxBOunoB,  but  levied  upon  without  defendant's  sssent,  is  no  leo- 

ognition  of  the  validity  of  the  levy  or  wsiver  of  defondant^s  ri^t;  it  is 

void,  and  equity  will  i^eve  sgainst  it.    Id, 
4  Phbasb  **Hba]>  OB  FAmLT"  Ikoludbs  Man  who  has  neither  wife  nor 

.  children,  within  the  mesning  of  the  execution  exemption  act.     Wad$  v. 

•/one*,  684. 

6w  ADJOUBNMBlfTOBBZBOirnONSAXBWIIXNOTHAVBlbVBCTTOlByAUDAXB 

It,  when  the  adjournment  was  made  by  public  proolamation,  the  sgent 
of  the  execution  defendant  was  present  snd  had  notice  of  it,  end  the 
postponement  was  ocossioned  by  the  agent* s  fsilure  to  pay  the  smount 
he  had  bid  upon  the  property.  Cof%di  v.  Ham^  184. 
6L  Salb  ob  Land  undbb  Exboution  LnvBD  and  Tbstbd  aitbb  I>bash  o# 
Dbvindant,  without  a  revival,  is  not  void,  but  merely  voidsUe,  and  is 
valid  until  regularly  set  aside  in  a  dli^t  proceeding  for  that  purpose  faf 
the  heir  or  terre-tenant.    Hodge  v.  MUckdi^  62L 

7.  SHBBim'«  Sales  havb  bbbn  Held  to  bb  Void  Only  or  Gasbs  where 

either  there  wss  no  judgment  to  sustain  the  execution,  or  where  tiie 
officer  exceeded  his  power  by  selling  more  lead  thsa  was  required  for  the 
payment  of  the  smount  due  on  the  execution.  WaXker  v.  McEMgki^ 
190. 

8.  SHBBiFf's  Saxb  will  BB  Valxd,  althovoh Pabtoi Dbbtkat havbbbv 

Paid,  if  there  be  a  judgment,  and  the  execution  oonfonns  to  it  snbstsn* 
tislly,  and  if  the  payment  does  not  constitnte  a  pert  of  the  Judgment^  oi 
has  not  been  indorsed  upon  the  execution.  Id, 
0.  Shxbub's  Sale  is  Valid,  where,  the  execution  not  havii^  been  retomedt. 
the  only  evidence  of  its  amount,  and  of  the  sum  for  which  the  land  was 
sold,  is  furnished  by  the  sheriff's  deed,  which  does  not  show  that  any 
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«ndit  WM  Indorsed  upon  the  ezecataon  therein  redted,  nor  that  th« 
■heriff  sold  the  land  for  a  inm  ezoeeding  the  amount  he  was  anthoiixed 
to  make.    Id» 

10.  BzsounoN  Plaimtiw  Who  Aoquisbs  Leoal  Titlb  to  Lakd  at  Shsbht's 
Sals  oak  not  xb  Comfxluid  to  Subbbndbr  and  Contbt  It  to  one 
who  has  the  equitable  right  to  the  land  under  a  bond  for  title,  where 
such  plaintiff  had  no  notioe  of  the  existence  of  the  right  before  he 
obtained  the  title.    Id, 

il.  ExxounoN  Plaintuf,  Pusghasihg  Land  at  Shebivf's  Salx,  should  bi 
RxoABDXD  IN  BQumr  AS  HoLDiNO  Titlk  in  Trust  for  the  benefit  of ' 
persons  having  an  eqaitaUe  right  to  the  land,  to  so  maoh  of  it  as  was 
not  paid  for  by  the  balanoe  due  on  the  exeoation,  where  the  sale  was 
made  for  a  som  exceeding  the  amount  actually  due  on  the  Judgment.    Id.  " 

12.   PUBGHASSB  AT  ADJOUBNXDExXCUTIONSaUB  WILL  NOT  BXChaBOXD  WITH 

Noticb  or  iBBXOULAiurmSy  from  the  mere  fact  that  he  was  present  at 
the  first  sale  and  had  notioe  of  the  adjoomed  sale.    Ccridl  t.  Ham^  184^ 

13.  TiTLK  or  Dkfxndant  is  by  Opxbation  ov  Law  Vbstbd  nr  PuBCBafljaamt  • 
exeoation  sale.    Stmnp  ▼.  Henrjf^  800. 

14.  PuBcniASXB  AT  Shbbot'b  Salb  must  be  deemed  an  assignee  in  law.  Jfor- 
tfn  ▼.  Martin,  364. 

16.  Salb  or  Land  undbb  Ezxoution,  affbb  Expibation  of  Libn  or  Judo- 
hbnt  under  which  it  was  issued,  Is  sufficient  to  couTey  the  titie  of  the 
defendant,  at  least  from  the  time  it  is  made,  except  as  to  a  sapericr  titla 
or  prior  liens.    Hodge  ▼.  MUckeU,  524. 

A  Btatbmxnt  nr  Rbtubn  that  Monbt  Madb  on  Bxboution  was  Paid  to 

PLAINTIVr  18  NOT  COMPBTBHT  EVIDXNCB  tO  pTOTS  the    fsot  Or  time  of 

payment,  it  not  being  in  response  to  the  command  of  the  writ.    Walker 
▼.  McKnighl,  190. 
Bee  Attaobmbnts,  5,  7;  Husband  and  Wm,  9;  Landldbd  and  Tbhant^ 
9, 10, 12;  MoBxoAOBS,  7»  8;  Rbplbyin,  1,  2;  SHxanrrs,  8. 

EXECUTOBS  AND  ADMIKISTBATOBS. 
L  Contracts  or  Ouabdians  and  Administratobs  with  Wabdb  and  Dnk 

TBIBUTBBS    ABB    RbOABDBD  WITH    SUSPIOION    BT    GOUBTS    OF    EqUITT; 

and  an  administrator's  purchase  of  a  distributee's  interest,  soon  after  hia 
coming  to  full  age,  and  for  a  grossly  inadequate  consideration,  is  fraudu- 
lent.    Wright  ▼.  Arnold,  172. 

S.  ADMINUrrBATOB  18  NOT  BoUND  TO  InTXRPOSX  StATUTX  Or  LnOTATIONB  to 

defeat  a  recovery,  unless,  under  the  facts  known  to  exist,  it  can  avail  as 
a  successful  defense.    Roberta  v.  Roger;  642. 

8l  Administbatob  Who  has  Madb  Voluntabt  Patmbnts  must,  in  a  future 
contest  with  the  distributees,  show  that  the  debts,  though  paid  under  no 
legal  compulsion,  were,  nevertheless,  such  as  could  have  been  enforced 
against  the  estate.  He  is  not  to  be  regarded  as  in  any  worse  positioa 
than  the  creditor  was  at  the  time  of  the  pajrment.    Id, 

4»  BzpBNSB  or  Bbinoing  Pbopbbtt  or  Dbcbasbd  Pxbbon  fboh  Anothbr 
Statb  to  the  jurisdiction  in  which  the  administrator  who  incurred  such 
expense  is  acting  is  not  a  legal  claim  against  the  estate.  The  probate 
court  can  not  allow  a  daim  for  services  rendered  or  expenses  incurred 
on  account  of  property  while  it  was  subject  to  another  Jurisdiction.    Id, 
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&  Admhtibtbatob*^  Sauhs  Sbowit  to  u  Void  when  it  afflrmatiTdy  mppmn 
that  the  poblioatioii  of  notioe  required  by  etetatei  previone  t»  the  ortet 
oonld  not  hnve  been  given;  or  when  the  reoord  ehowe  that  it  faaa  no4 
been  approved  by  the  ooort^  although  the  approval  need  not  be  In  ex- 
preas  terms.     VaUe  v.  Fleming^  506^ 

^  Admzni8trato&*8  Salb  Void  vob  Wast  of  Noticb  in  not  complying  with 
oertain  eeotione  of  an  act  oan  not  be  sustained  on  tlie  ground  that  it 
might  have  been  made  under  other  sections  of  the  same  act  requiring  no 
notice.    Id. 

T*  Void  Adkikistbation  Salb  is  kot  Bxnderbd  Vaud  aoaikst  Hkiss 
beoanse  they  receive  the  benefit  of  the  proceeds,  particularly  when  they 
are  minors.    Id. 

0»  Admihibtbation  Salb  can  not  bb  Avoidbd  because  the  last  administrators 
made  it»  where,  after  the  death  of  one  of  two  administrators,  letters  of 
administration  were  granted  to  the  survivor  and  another  without  any 
express  revocaticn  of  the  former  letters.    Id. 

^  Vathbb  Rbsxdino  a  Nbw  Hamtshibb  Who  Has  in  hib  Posbbsbion  Monbt 
Bblonoino  to  Estatb  of  his  son,  who  died  in  another  state,  may  be 
charged  by  a  creditor  of  the  deceased  as  an  executor  de  son  tori  wherf 
thsre  is  no  evidence  to  show  for  what  purpose  the  money  was  sent  to 
him,  or  that  any  person,  either  in  New  Hampshire  or  elsewhere,  has  any 
right  to  legal  control  over  it.    Ehn/ery  v.  B^rry,  622. 

lOl  Bxboutob  iHB  Son  ToBS  HAT,  It  Sbemb,  DuoHABOB  HiMBHiV  from  Uafafl* 
ity  as  such  by  taking  out  letters  of  administration.    Id, 

II.  Ant  Act  WmcB  Bvinobb  Cdntbol  oybb  Pbopbbtt  or  Digbabbd  Pbbbon, 
without  legal  right  to  exerdse  such  control  being  shown,  makes  a  parly 
exercising  it  an  executor  In  his  0¥m  wrong  as  against  crediton;  but 
acta  of  necessity  or  humanity,  by  which  a  person  does  not  assume  to  have 
any  control  over  the  property  more  than  others,  will  not  oonstitnte  him 
an  executor  de  son  tcH.    Id, 

9m  Gobpobationb,  18;  Judicial  Salbb,  8;  Lanblobd  ani>  Tekant,  2} 

Flbadino  and  FBAonoB,  I8|  Wnxj,  18. 

FOROEBT. 
See  Banbs  and  Bankino.  6.  6. 

FRAUD. 

L  To  CONBXXrUTB  F&AUn,  It  S  not  Only  NlOBaBABTTBATRBFBBSBNTAnON 

SHOULD  BB  Untbub,  but  also  that  the  party  making  it  should  know  it 
to  be  so  at  the  time  it  was  made.    CampbeU  v.  Hmman,  195. 

%  Dajcaobs  abb  Bntitlbd  to  bb  Rboovbrxd  in  Action  vob  Fbaud,  ade- 
quate to  the  injury  sustained,  as  a  general  rule,  if  the  plaintiff  succeed. 
Id, 

t.  Mbasurb  or  Damaobs  vob  Fbaudulbnt  Rxfbbsentation  that  the  ven- 
dor's title  to  slaves  was  absolute,  when  it  was  but  a  life  estate,  is  the 
diffiBrenoe  In  the  value  of  the  two  estatee  at  the  time  of  the  sale;  but 
subsequent  events  and  circumstsnces,  calculated  to  aid  in  forming  a  cor* 
root  estimate  of  this  difference,  and  to  show  the  actual  extent  of  the  in- 
Jury  sustained,  may  be  given  In  evidence  f cr  that  purpoee.    Id. 

Bee  AoBNCT,  3,  4;  Dbbds,  1;  Bbtoppxl,  1;  Evidxncb,  12,  13,  22;  Exboutobs 
AND  Adminibtbatqbb,  1;  Fbaudulbnt  Oonybtanobb;  Judicial  Salb^ 
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1|   IfAXBUAB  AHB  DlYOBOB,   1;   MaKMIP  WOMnr,  1;  MOBldAOlBy   1; 

HMOTiABUi  LrsfBinoiiTB,  li)-12;  RncnaBioir  of  Oobtbaots;  Statutb 

or  FRAVlMt  & 

FBAUDULENT  CONYETAKGBS. 

1.  DmBRXNCB  BRwinr  OoirmrAKCx  in  Fbaud  ov  Cbxditobs  and  in  Praud 
or  Wm  ii  this:  A  creditor's  clAim  upon  his  debtor's  estate  is  saoh  that 
the  debtor  can  not,  even  by  a  bona  fid/t  gift  of  any  part  of  his  proper^ 
to  a  third  person,  impede  a  creditor  in  the  collection  of  his  debt  Such 
transfer  would  be  Tolnntary,  and  void  as  sgainst  creditors.  Bat  In  tha 
ease  of  a  wife,  the  hnsband  having  the  free  and  TiTilimited  right  to  alien- 
ate his  property  at  will,  if  the  conveyance  is  not  nuwle  with  the  actual 
intent  of  defrauding  the  wife,  the  trsnsfer  will  be  snstained,  although  tha 
wife  is  thus  left  without  the  means  of  subalstenoe.    MgUif  v.  FdgUyy  375. 

%  Amolutx  Bill  ov  8alb  ov  Pxbsonal  Pbopkbtt,  unices  it  be  '*  followed 
and  accompanied"  by  the  possession  of  the  purchaser,  Is  void  as  to 
creditors  of  the  vendcnr.    JarrAs  v.  Z)aoi«,  106. 

&  Wsntx  Pabtiss  to  AnsoLimBiLL  or  Salb  or  Pebsonal  Pbofibtt  Bb- 

ODB  ToaBTEDEB,  an  actual  visible  change  of  possession,  such  as  might  be 

understood  and  known  in  the  nelghborliood,  is  necessary  to  Test  tltla  la 

the  vendee — ^there  must  be  more  than  a  mere  formal  or  colorable  delivery. 

Id. 
4.  PoflSiasioN,  WHEN  Salb  IS  Ma]>i,IV>llowbTitlb,  and  as  between  the  par^ 

ties  themselves,  Is  presumed  to  be  with  vendee;  but  this  presumptUm 

may  be  repelled  by  proof  that  the  vendor  still  remained  in  the  poesessioB 

of  the  properly,  and  that  no  change  of  possession,  either  actual  or  oon- 

•truotive,  was  made  or  intended  to  be  made  by  the  partiea.    Id, 

ft.  AoruAL  PoflSBanoN  ov  Propebtt  bt  Vendor  aiteb  Salb,  Listino  It  bob 

Taxation,  treating  it  as  his  own,  and  apparently  owning  it  when  he  oon- 

tnMted  debts,  will  repel  the  l^gal  presumptioa  that  possession  passed  to 

the  vendee  by  tranif er  of  title.    Id, 

See  AnACHMBBTB,  6;  Btidbnob,  12;  SzATim  ov  Ldiixations,  II. 

GOVEBKOB. 
See  OmoBB  and  Ovuobbe. 

OUABDIAK  AND  WABD. 

1.  OONYETANGB  OV  BSAL  EbTATB  OF  WaBDS  BT  OUABDIAN  TTNDBBLiaBNBB  Of 

PB0BATB  CouBT,  but  without  giving  the  statutory  bond,  vests  no  title  in 
the  grsntee.     IftStafiu  v.  Jforton,  229. 
9.  HoNET  Paid  vob  Conybtance  bt  Gttabdian  that  Pabohi  No  Title,  by 
reason  of  no  bond  being  given,  may  be  recovered  from  the  gnardisn  upon 
his  oovenants  In  the  deed  or  in  an  action  for  money  had  and  received. 

Id, 

Sl  Ovabdian'b  Bond  Given  bob  FAnnvirL  Dibohabob  ov  Qvabdianbhip 
DomB  Is  not  seonrity  lor  the  observance  of  the  statutory  provisions  in  a 
sale  of  real  cs^te,  and  the  proper  application  of  the  proceeds,  when  th^ 
sale  is  under  a  special  license,  and  a  special  bond  is  required.    Id, 

i.  OmasioN  BT  QuABDiAN  TO  GivE  Sfboial  Bond  Bbquibed  upon  Salb  ov 
Wabd's  Bbaltt  Is  no  breach  of  the  guardian's  general  bond.    Id, 

6.  Guabdian'8  Dked  ov  Wabd'b  Bealtt  undeb  Licenhe  but  without  the 
statutory  bond  is  not  valid  as  a  release  under  the  Maine  statute.     Id, 
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&  OoHBmoir  nr  Quabdiak^  Gshkeal  Boin>  tbat  "Bm  shau.  Bsroot  Ao- 
oouirr  M  often  m  required  by  the  ooort  ie  not  broken  by  a  fufaire  to  ae- 
eonnt  after  dna  citetion  for  that  parpoee,  if  the  ward's  estete  oonnate  aaij 
of  real  eitete  which  baa  been  dnly  inventoried,  althoogh  the  real  estate 
has  been  sold  by  the  guardian  and  he  has  not  accounted  for  the  proceeds; 
for  such  aoconnting  is  secured  by  a  special  bond  required  upon  the  ssls 
of  rsal  estate.    Id» 

See  Plbadivo  and  PBAonca,  27. 

HABEAS  CORPUS. 

I«  FBiBOinEB  MAT  XB  REf.KiBBD  ON  Habbas  Gobtub,  wfaors  it  appears  on  the 
face  of  the  prooeedings  that  the  magistrate  had  no  jurisdiotioOy  or  that 
the  conviction  was  under  an  unconstitutional  statote.  lUher  v,  McOvt^ 
881. 

ti  Upon  Wbit  or  Hawbah  Cobpus,  Ooubt  oak  not  Dihohabab  Pbisonib 
&BICANDBD  TO  Jail  to  Bwait  another  trial,  although  he  has  been  once  in 
jeopardy  by  reason  of  the  unnecevary  discharge  of  the  jury  engsged  in 
the  trial  of  his  case,  under  the  Indiana  statote,  which  provides  that  "no 
oonrt  or  judge  shall  inquire  into  the  legality  of  any  judgment  or  pcocesi 
whereby  the  party  is  in  custody,  or  discharge  him  when  the  term  of 
commitment  has  not  expired,  •  •  •  upon  a  warrant  issued  «  *  * 
upon  an  indictment  or  information;**  for  the  prisoner  was  still  in  custody 
awaiting  his  trial  under  an  indictment.     Wfighi  v.  State^  90. 

HIGHWAYS. 

1.  In  TBB8PA88  TOB  CaTTINO  TrBB  IN  HlOHWAT,  PlAINTOI^  DiBD  IS  Ad- 

MiHuntTiB  in  evidence  for  the  purpose  of  showing  the  boundaries  of  his 
farm,  and  that  it  included  the  part  of  the  road  in  which  the  tree  stood. 
WinkT  V.  PetersoHt  678. 
%  Byidbnob  that  Ovbbsebb  or  Highway  Acted  ibom  Ijopbopbb  Monro 
in  cutting  down  a  tree  in  the  highway  is  admissible  in  an  action  of  tres- 
pass brought  against  him  by  the  owner  of  the  adjoining  field  for  cutting 
down  the  tree.  And  it  is  not  error  for  the  court  to  refuse  to  pennit  the 
defendant  to  go  into  the  history  of  the  difficulties  out  of  which  the  bad 
feeling  between  the  parties  ori^^ted.    Id, 

5.  GoNTKTANOB  ov  Land  Boundkd  ON  PuBUO  HlOHWAT  is  presumed  by  law 

to  carry  with  it  the  fee  to  the  center  of  the  road,  if  nothing  appears  to 
the  contrary.    Id, 
4.  Tbbb  Gbowino  in  Highway  Bblonos  to  Ownbb  or  Fbb.    Id. 

6.  OvBBSiBB  or  Highway  may  Bbmovb  thbbetbom  Whatbvkb  Obstbuois 

or  interferes  with  the  public  use  of  it;  but  if  he  cute  down  a  tree  which 
does  not  obstruct  or  interfere  with  such  public  use,  he  is  a  trespsnser,  and 
if  he  acta  malidonsly  in  so  doing,  he  is  liable  to  exemplary  damages.  Id, 
8.  Whhchbb  OB  NOT  T^BB  CuT  BY  Gtbbbbeb  or  Highway  Obbebootbd 
the  pablic  Bse  thereof,  and  whether  or  not  he  cut  it  mallrionslyy  ars 
qneatiooa  of  liot.    Id, 

8ee  OmsamMmAL  Law,  1;  Cobtobations,  8-11;  QcfwwauMn% 

Ml  EmMEMT  Domain,  8,  7;  Baomiab^  8L 

HOMICIDE. 
8te  CkouNAL  Law, 
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HUSBAKD  AJH)  WIFE. 

t.  HoIBAVD'S  DmULBATIONS  to  THULD  PXBSONS,  WIXBOUT  BI8  Wm't 
P^HEZrOB,  AlTD  VOT  Pa&T  OV  RxS  GiSTiB,  ABB  IbABIUBBIBLB  AOAIBBT  KIl 

Grxditobs  to  estftbliflh  a  ipeoifio  equitable  lien  in  wife's  favor  npon  por- 
tions of  his  land  which  he  agreed  to  give  her,  if  she  wonld  nnite  with 
him  in  a  sale  of  lands  owned  by  her  before  numnage,  and  sold  lor  tha 
purpose  of  paying  his  debts.    Bowie  V.  SUmeuireetf  318. 

%  Saimro  up  or  Sbobbt  EQumBS  bbtwbbn  Hubbakd  aitd  Wivb,  or  Di- 
BBOS  Ofposthok  to  Sfibtt  akd  Dboov  or  BBonmr  Laws,  osn  not  be 
estabUshed  by  proof  of  husband's  deolantions,  not  made  in  wife'a 
presence^  or  forming  a  part  of  the  re»  quUb^  In  order  to  sostain  wife'a 
olaim  to  a  speoifio  equitable  lien  in  opposition  to  oreditois  throa|^  the 
agency  of  each  declarations  made  during  coverture.    Id. 

t.  Bquitt  will  Bhvobob  Cobtkaot  BBTWBBir  HuBBAHB  AlTD  Wzis,  whars 
he  agrees  to  transfer  property  to  his  wife  for  a  honajide  and  valuable  con- 
sideration coming  from  her.    Id* 

4.  BvuiBBOB  Failiko  to  Ectablibb  GomKAOT  bbtwbbw  Hvbbanb  abb 
WoB  may,  however,  show  drcumstancss  justifying  a  court  of  equi^  in 
decreeing  compensation  to  extent  of  purchase  maa&y  paid  and  value  of 
lasting  improvemsnts,  where  husband  agrees  to  give  his  wife  an  equiv- 
alent for  her  property  which  she  unites  with  him  in  selling  tor  the  pay- 
ment of  his  debts.    Id. 

4.  TtaBB  n  No  Statdtb  or  Limikatiobb  to  Bab  WitbIs  Equixablb  Claim 
AOAIH8T  BBB  HuBBABD  which  shc  csn  uot  enforoc  against  him  during 
his  life  in  a  court  of  law,  and  equity  will  not  allow  less  than  twenty 
yean  to  bar  it  upon  the  rule  as  to  lapse  of  time.    Id. 

€•  Wm  D  voT  Odiltt  or  Oboss  Laghbs  in  PBoesouTiKO  hbb  Bioh3s»  or 
of  unreasonable  acquiescence  in  the  assertion  of  adverse  rights,  in  dedin- 
ing  to  promptly  sue  her  husband  to  enforce  her  equitable  claims  against 
him.    Id. 

7,  Hvbbabd  dubivo  hib  LirB  is  Bhtitud  to  Bbntb,  Ibsubb,  ajtd  Psoiixa 
or  Kn  Wm's  Ebtatb.    Id, 

t.  WuB  OAB  Claim  Compbbbatiov  Oblt  bob  Valub  or  Lahd  wixk  Intbb- 
BBT  BBOM  HBB  Huaoand's  death  where  he  has  agreed  to  give  her  an  equiv- 
alent for  her  land  which  she  united  with  him  in  selling  for  the  payment 
of  his  debts.  To  that  extent  she  will  be  regarded  as  a  general  creditor 
of  the  estate.    Id, 

#r-HllBBABD'8  JUDOMBNT  CBBDITOB  CAN  BOT  SUBJBOT  TO  HU  DBMAHD  Im- 

rBOVBMBHTB  OX  Wirs's  Lakd,  paid  for  and  made  by  the  husband, 
where  such  improvements  consist  mainly  of  the  repair  of  a  house  with 
materials  furnished  in  the  greater  part  by  the  wife's  parents,  and  they 
were  necessary  to  put  the  prenuses  in  habitable  condition;  there  being 
no  intentional  wrong  in  which  the  wife  may  be  presumed  to  have  par- 
ticipated.   SobiMon  V.  H^jfinan^  177. 

10.  FBOrBBTT  PUBOHASBD  IN  LOUISIANA  BbOOMBS  PbOPBBTT  Or  HU8BAHI>, 

and  not  of  the  husband  and  wife  jointly,  where  the  spouses  never  re- 
sided in  liOnisiaTia,  were  not  married  there,  and  at  the  time  of  the  mar- 
riage did  not  contemplate  residing  there.    Armortr  v.  Com,  209. 

ifiea  Domioilb,  6,  6;  Fbaudulbnt  Convetanobs,  1;  Mabbiaqe  and  Divobobi 

Mabried  Women. 
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HTDICrMERT. 
8te  Obdiziial  Law,  6»  8»  10-17. 

INDOBSEMENTS. 
See  Kmoxiablx  Jxaaanaamk 

INFANCY. 

1.  IvvAST  OAK  irov  BzacuTi  PowxE  aw  AppoommT  oonpled  with  an  a- 
tenet     Thonqmn  ▼.  Lffon,  599. 

S.  IirvAHr'A  DiBABiLiTT  OAV  NOV  BB  DiBPXiraKD  WITH  by  iiietmmeDt  ciriafii^^ 
power  of  appointment.    Idm 

S.  Mmbm  Lapm  ot  TniB  will  vat  Faxwn  Oouw  owEiaumwaom  Bit mjir» 
mo  LsoAL  TnuB,  conveyed  by  trustee  nnder  direction  of  infu&t  bene- 
ficiary exerdeing  power  of  appointment,  at  any  period  abort  of  tbftt 
oonstitating  a  bar  by  tbe  atatnte  of  limitationa.    Id. 

i.  PnBCHAflKB*S  TiTLB  TO  iHFAlTT'a  ESTAn,  ObTAIHID  IOB  VaUKABLB  OQB- 

nDBBATioir,  Aim  without  NonoB  ov  Ant  Cladi  AOAnrar  BBXATSt  wiU 
not  be  diatnrbed  in  eqnity.     Id. 
See  BQVirT,  6;  Ebeaxbb  ov  IlaaBDBHTB,  I;  ExBouroBa  abd  AramaBimAiOBa^ 
1, 7f  9;  Innkxbpbbs,  1;  Plbadiho  abb  FBAonos.  27. 

INJUNCTIONS. 

1.  T6  Obtain  Injtovocion,  Somb  Siboho  abb  Spboeal  Faoxb  mnat  be  aliow». 
wbioh  entitle  tbe  petitioner  to  thia  extraordinary  remedy.  It  will  not 
iaaoe  to  oompel  n  builder  to  remoTo  bie  Joiati  inaerted  witbont  lioenae 
in  tbe  wall  of  an  adjoining  proprietor;  yet  tbe  iigored  parfy  may  reoover 
damagea.    BaMn  ▼.  Chmrk9$9  574. 

S.  Ir  n  Sbttlbd  Law  or  Mabtlanb  that  authoooh  Equitt  will  not 
iBTBMLf  bbb  bt  Injunotion  to  reetrain  n  treapaaaer  merely  as  anob,  yet 
it  will  interfere  wbere  tbe  injnzy  aboat  to  be  committed  woold  be  imp- 
araUe,  or  wbere  tbe  legal  remedy  would  be  inaoffident,  or  wbere  tho 
treapaaa  goaa  to  tbe  destniotion  of  the  property  aa  it  bad  been  bold  and 
enjoyed,  or  to  prevent  a  mnltiplioity  of  aoita.    SkipUijf  v.  jBiMer,  871. 

lb  iNJUNcnoN  WILL  BB  Qbantbd  TO  Bbbkbain  Dbstbuotion  ov  Tdcbbr, 
Obnakbntal,  and  F&niT  Tbbbs,  as  the  destmotion  of  snob  woeld  be 
n  eaae  of  great  and  irremediable  miaobief  for  wbioh  compenaation  could 
not  be  made  in  damagea,  as  it  reaohea  to  tbe  very  sabstance  and  value  of 
tbe  estate,  and  goaa  to  the  deatmotion  of  it^  in  the  oharaetwr  in  wbidi  it 
ia  enjcyyed.    Id. 

i.  Each  Case  must  bb  Gonbidbbbd  with  RBrsBBNOB  to  Natub%  Ghab. 
AOTBRy  AND  CONDITION  of  the  property  to  be  proteeted,  where  an  injunc- 
tion ia  asked  to  restrain  treapass  for  destroying  such  property.    Id. 

tk  Injunction  will  bb  Grantbd  whbn  It  Appbabs  that  CoidxiA[nant  n 
OwNBB  ov  PlBOB  OB  Land  UPON  Whioh  ii  situated  hie  dweUiog,  and 
part  of  which  ia  grown  to  timber,  partionlarly  valuable  as  soeh,  which 
timber  protects  bis  dwelling,  and  ii  ornamental  to  bis  farm,  if  it  appear» 
that  defendants  have  cleared  part  of  said  timber  land,  and  have  laid  it 
waste,  and  converted  it  into  pasture,  «&d  that  th^  are  continuing  their 
depredationa  upon  the  timber  left  standing,  and  are  cutting  it  down,  and 
are  converting  it  into  pasture;  as  such  acts  constitute  an  irremediabls 
and  iireparable  damage^  loss,  and  injury.    Id* 
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ti  Bqvitt  wnx  LfTKBTXEB  A3  MuoH  TO  PsoTior  Katu&al  T&kis 

Whxoh  Pabtt  hab  Bctili  hit  dwelling  m  omanMntel  and  ihadA  tnas 

pbuitad  hy  him.    Th«  Juiadioiioii  of  equity  does  not  depend  on  the 

worth  of  the  traei  merely  ae  wood  or  timher,  bat  oa  thefar  loostion  as 

part  of  an  estate.    ItL 

See  Taxation.  7« 

INNKEEPBBS. 

1.  Whbui  Mhavs  PmaywED  bt  Fathkei  iob  Bumm  ov  ms  Mnrom  Sow 
while  trayeling  and  attending  ooUegeare  atolenfrom  the  Utter'aroom 
while  atopping  at  an  inn*  the  lather  may  maintain  an  notion  againat  the 
innkeeper  to  reooTar  the  amoont  ao  stolen.    Epp9  t.  Hmdi,  028. 

t.  ImnoBiFiB's  BttPoaaumJTT  ioe  Pbopxbty  or  ms  Ouun  extends  to 
erery  part  of  his  hoose  into  wliioh  it  is  nsnal  for  sooh  propsrty  to  be 
taken,  and  thia  responsibility  oaa  only  be  limited  by  his  ahowing  that 
there  wae  n  diflfiBient  nndentaading  between  him  and  his  goesk    IdL 

IL  Whbui  Ouan  Obmbs  ms  Tbohk  OoarADmie  Mohst  «o  bb  Takbv  «o 
mm  Book  at  an  inn.  and  dnring  the  night  the  money  ia  stokn,  the  ioB- 
ju0poff  is  Uable  for  tiie  loss.    Idm 

See  Ck>ineBA0n^& 

INSAHITY. 
See  Wiu«»8-< 

IN8TRUCII0NS. 
See-  TuuwMQ  axd  Peaoiiob.  18-2^  20^  O^  Si»  StiABIibi^  t, 

INSUBAKGB. 

1.  Ibscbabob  Oompabt  oav  bov  Takb  AsTABTAaB  OB  FAnuBB  «o  Bbibo 
AcnoB  ffOB  Loss  wnmB  Tua  Stipux.axbd  in  the  policy  when  the 
delay  is  mainly  eansed  by  hopee  of  amioable  adjnstment  held  oat  by  the 
eompany.    OrmU  t.  Lexington  F*  lu^M,  Int,  Gx,  74 

%  Ibscbabob  Pouoibs  abb  Libbeallt  CoBSfEBUBD  xb  Fatob  ov  Asbubbd^ 
and  exoeptloos  therein  are  strictly  oonstraed  against  the  onderwiiter. 
Id. 

Mm  TBBMDrAixoB  OF  VoTAOB  fBOM  Lb  TO  K.,  doring  whioh,  and  eight  days 
thereafter,  n  oargo  of  liay  is  insared.  is  K.,  the  place  of  landing  and  die- 
oharging  the  oargo,  and  not  a  neighboring  bnt  separate  mnnidpali^, 
though  the  latter  Is  the  osoal  liay-market  where  sales  of  liay  are  nego- 
tiated; and  the  riak  is  not  terminated  by  a  delay  of  more  than  eight  days 
at  the  latter  place.    ItL 

4.  UbBBBWBITBB  is  BoUBDTO  KbOWKaTUBB  and  FBOULIAB  CXBOimSTABCBS 

ov  Bbaboh  ov  Tbadb  to  whioh  pdioy  relates.    Id. 

••  DisasABocro  Kumbbb  ov  Habm  Emplotbd  ov  Flat  Boax  Ck>ByBTiBo 
LnnTBBD  Oaboo  before  termination  of  Toyage  according  to  naage  Is  not 
in  contravention  of  n  condition  in  the  pdlicy  that  the  boat  should  be 
msnned  by  n  competent  nomber  of  hands.  The  insorers  are  boond  to 
know  the  osage,  and  evidence  as  to  tUs  Is  admissible.    Id. 

8L  SnruiiAixoB  zb  Ibbubabob  Pouov  that  Boass  Oobvbtzbo  Ibsubbd 
Oaboo  sbaui  bb  Mabbbd  with  a  specified  nomber  of  hands  is  ant 
tory stipolfttion orpromissoiy warranty.    Id» 
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7.  EututTUKT  OnrxjiATum  or  Peokibbort  WioaLunT  Immbibcrp  nr 

AjroR  PouoT  Is  R  liindiiig  oondition  on  the  Insured  mud  reqidras  slrial 
pof oniiMioe»  and  the  breach  of  it,  whether  the  thing  wRmated  trai  om- 
tfltjel  or  not»  raodece  the  polioy  void  from  its  inoeptloii.    Id, 

ft.  CkK>K  D  OoMPiTSRT  Hamd  wiTHni  MsAiTcra  or  STiPin.4Tioir  nr  Irbdr- 
AROi  PouoT  reqniring  boRte  to  be  iminned  by Roertain  nnniber  of 
tent  hende.    Id, 

•.  SnruLAnov  iv  Pouor  or  Ikburanor  ok  Cargo  or  Flat  Boat  thR* 
penj  ■hall  not  be  Uable  for  loai  Rriatng  from  specified  camea,  ''nor  in  any 
case  U  towed  bj  r  steamboRti"  dIachRigea  the  company  only  rb  to  any 
loai  aooming  tan  anoh  towing  by  steamer.    Id, 

See  SmppiVG^  8. 

INTERBST. 

Mq^  OomHim  to  Brae  Imteebst  at  Bate  Stipulated  themmi  an 
long  as  the  prindpal  remains  unpaid.    Phinnef  t.  Baldwkif  02. 

See  Pleading  and  PBAcnoB,  27. 

INTOXIGATINa  UQUORS. 
8aa  CoEifRimoirAL  Law,  12-18;  Corpoeatioits,  14;  Qtm^twAh  Lrw,  fl| 

Pleaddtg  aho  PEAonoB,  12;  PEoanib  ^ 

JEOPARDY. 
Sea  OBDiniAL  Law,  2$-25i  Habeas  CoEPUi^  2, 

juDOMBarra. 

!•  JuDQHRVT  OAV  HOT  BE  AllIBMBD  WITB  Twelve  PEE  GbHT  DAXAflEBAEE 

Double  Cons  1^  the  snpceme  coort  of  Minnwola»  nnder  tiie  statotss, 
npon  an  appeal  from  an  order  reftudog  r  new  triaL  SL  MarUt^  ▼.  i>as- 
Royer9  48i. 

t.  Alter  Juoomevt  hab  eebe  Bendebed  aoairct  DEiBxnABT,  Behdino  na 
Lajtd,  he  can  not  oreate  liens  thereon  to  the  pr^Jodioe  of  the  phdntiff  to 
sash  action.  If  aoj  tights  are  aoqnirsd  bj  third  penona  In  dealing  with 
the  defendant  In  relation  to  said  land,  tl^y  are  in  snbotdinRtion  to  sneh 
Judgment.    Jiartim  r.  Martm^  ML 

&  Judgment,  usTiL  Beveb8ed»  is  OonraLusivB  op  Bvebt  Ikoe  tbat  was  oe 
SHOULD  BAVE  EEEE  Teied  Under  the  plendlngi^  but  is  not  condnsiTB  of 
faots  that  were  in  no  way  in  iasoe^  nor  admitted  by  tfao  pleadings;  ther»> 
fore  a  judgment  accompanied  by  an  order  of  sale  of  ppupei'ty  attached  is 
not  conolusiTB  that  the  propet'ly  ia  exempt  from  ask.     IfltiOR  t.  8ir^ 

m. 

L  JuDOMEMT  IS  EOT  CJoLLATKEALLT  Impaibed  wlienRsaleof  exempt  property, 
nnder  an  aooompanying  order,  is  prevented  by  maintRJnlng  an  action  of 
replevin  for  the  property.  The  judgment  ia  independent  of  the  order  of 
sale,  and  the  replevin  proceeding  merely  affocts  the  order.   Id. 

fk  JuDGMXET  A2n>  Oedee  TO  Sell  Peopebtt  Attaohbd  IB  Ko  Bae  to  Aonov 
OP  Repleviv  for  the  properly,  on  the  ground  that  it  ia  exempt  froai 
seisure  and  sale.    Id, 

See  EvxDENCB,  14;  Bijdouzioe%  7j  I^  I6|  Mabsied  Wonv,  6;  Mosraaafl^ 

1.& 
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JUDICIAL  8ALB8. 

I.  QiTioim  Pouor  Of  LAwnToFAonor  JusiaiAL8Am|faith«abMBMof 
tend.    ChrUU  t.  Ham,  184. 

JL  Bnios  OoHFUAHCB  irxxH  SEAanm  AmnunaiDro  PwmAn  Ooras  «o 
Obdib  Saui  or  Lahm  Imlongiiig  to  tli«  wteta  of  a  deo<M>d  psMn  mini 
be  ahown  in  order  to  nndor  euoh  ocder  and  tho  ade  made  poiaaant  to  It 
▼•lid.  Thia  ia  partioiilarij  the  oaae  where  m  apeolal  aad  eaclraoidinaiy 
power,  not  Iflgitmetely  belonging  to  the  Jnriadiolion  of  the  ooorti  ia  eon- 
fened  npon  it  by  etetnte.    Omrrie  ▼•  SiewaHt  000. 

%  WHiBiSKATim  BaQxnxMBAsmntmaLM!t(mToQTwm'BaMi>,  npontfaeaale 
bj  bim  of  the  landa  of  hie  inteatate^  eonditJoned  to  lyply  the  proeeeda  of 
the  aale  in  the  aame  way  that  the  landa  would  hsfo  gono^  bia  mBJaaliwi 
to  give  anoh  bond  raodeca  the  aale  void.    Id* 

4»  Balbi  zv  Gbavoebt  abb  ICadb  SuBjaof  so  laooiiBBiJKaEi  Wbhib  abb 
ov  PmpBBTT,  nnlaaa  ezpseaaly  atipobitad  to  the  eontntfy  by  the  tanna 
of  aale.  The  interaat  and  eatate  of  the  partlaa  ia  the  only  thing  aold« 
and  t^  dootvine  of  fmrffif  eaifilor  anpUea*    Wofwi&rtf  0ttd  PUMUttnf  JSitkk 

§k  Bnanarof  Pboovuov  PuBOHAaBB  as  Chakobbt  Sau  to  ahow  that  he 
made  the  poiehaae  free  from  all  inonmbranoea.    Id, 

A  Whbbb  Puboeasbb  as  Ghavcdbby  8alb  Failb  to  Oomflt  wm  Twmmb 
ov  fiUuK,  and  n  reaale  la  ordered,  the  troatee  making  aale  ia  allowed  hia 
eonuniaBiona  on  tiie  amonnt  of  the  aale.  and  hia  leoal  fee  for  fflfa^r  tlm 
petition.  He  wHl  not  be  allowed  addttioonl  wrnmriaaion  for  the  ooUeo- 
tlon  of  the  mon^.    Id. 

T*  Whbb  Bbbalb  d  Obdbbbd,  ItoafBB  xs  Allowbd  hia  legal  f eaa  and  eom- 
miaalon  on  the  prooeeda  of  the  aeoond  aale;  bat  where  heprooeeda  at  lar 
by  aoit  npon  the  pmehaaer'a  notoa  or  bonda,  he  ia  not  allowed  a  doable 
eommiaaion,  and  ooDaaqoently  he  Is  awarded  an  attorney  *a  f ee^    Id, 

9m  KiBOUTioBa;  KiBomona  and  ADMiin8TBAT0Ba»  6-8;  Guabdiait  abb 
Wabd,  1;  Lahduibd  avd  Tbvabt,  11;  MoBiaAOBa,  6-& 

JUBISDICnON. 

I.  ^HBBB  JuBisDionoir  or  OouBis  or  Law  ahd  Equitt  abb  Blbbbbd^ 
pbinftiff  ia  entitled  to  all  the  relief  that  would  formerly  haTo  been  afiiordad 
by  a  ooort  of  law  and  equity.    Bankin  ▼.  Okarkitj  674. 

%  Whbbb  JuBisDionoNAL  Facts  do  vot  Afpbab  or  Rboobd,  their  exiatanee 
may  be  proved  ainmde.  And  where  it  anfficiently  appeara  that  a  apeolal 
ineoiiiifl  of  the  board  of  pdioe  waa  held  after  the  notioe  required  l^  law 
had  been  given,  aooh  meeting  la  ahown  to  have  been  legally  held,  not- 
withatanding  the  raoord  doea  not  ahow  that  previons  notiee  waa  given. 
WUIiamM  v.  Cammaek,  608. 

t,  liAOSRRATB   Or   IxnCBIOR    COUBT   AflTIBO   WITHOUT   OB  IN    EZOB88  OB 

JuBisDionoN  D  LiABLB  IN  Damaobs  to  a  party  injured  thereby,  and  oan 

ahow  no  legal  Joatifioation  under  any  Jodioial  reoord.    P^per  v.  Pearmmt 

438. 
db  OomanfBMT  or  WizNBaa  ro&  Contbmpt  bt  Jusnon  in  Caosb  or  Wnnm 

Hb  has  No  JuBUDionoN  ia  onanthoriaed  and  void,  and  rendera  him 

liable  in  damagea.    Id* 
iw  Bboobd  Prima  Faoxb  Snowa  Want  or  JuBisDionoN  in  Josticb  for  the 

eoonty  of  MiddleaeT,  where  it  aeto  oat  on  ita  faoe  an  offenae  oommittod 
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In  tbe  oity  of  Lowell,  •  dirtHol  in  which  tiie  poHoe  ooort  hM  eialiMlft 

Jwiidiofeioa.    Id. 
%,  BnocmD  Of  IvvEBXcmCoimT  Mimv  Show  THAT  liAQianuxiAofKDWiiKDi 

Idxns  Qv  JmusoioiiON,  in  order  to  avmil  him  as  a  ddeme  to  an  ■!• 

kgod  treipMiL    Id. 
9m  Ooona;  GuiairAL  L4W,  7;  SxaouroBS  ahb  ADimmnuTaBa*  4;  Ha- 

>KAB  OOBTUS,   1;    MaUOIOUB  PBOOBOimOV;    OlTIOBS  AXD  OwiUMla  4| 

PuuDnro  AHD  F&4onai|  9;  Psoamb  1»  6;  SmPFixa*  6,  7. 

JURY  AKD  JUBOSa 

L  All  Imum  ov  Faot  must  bb  'LaxsD  bt  Jubt,  if  a  par^  derirM  to  him 

than  to  triads  and  tba  oonrt  shonld  gnnt  him  the  privU^ga  of 

trial*  although  tha  itafeate  whioh  givea  liim  the  remady  ha  ia 

nay  be  rilent  on  tha  aabjeet    8coU  f.  ISIkkoU,  W^ 
%  Tbbdiot  will  bb  Sbt  Asidb  whbb  Jubt  AaBBB  Bach  to  flfBUiFi  Som 

aa  dna  to  the  plalntifi^  and  divida  tha  aggregate  l^  twalva,  and  taka  tha 

qootint  aa  the  rMolt    fit.  ifoKin  t.  Demoifer,  484. 
lb  Aiudatits  of  Jubobs  abb  iHooiiFBfBST  TO  Show  HiaoaBDoor  oatiM 

part  of  the  jnzy,  and  thva  impaaoh  and  avoid  the  Terdlot    Id. 
4.  AffiDATiTB  Of  Thzbd  FBB8QHa  Of  JuBOBs'  Dbolahatioiis  ABB  Imxao^ 

TBMT  TO  Show  Miboohbvot  on  the  part  of  the  jnzy*  and  thna  ia^Maoh 

and  avoid  the  vardiot.    Id. 
&  To  Dbibbkinb  SuffiuuaiOT  of  PBoof  to  Bbtabusk  Vaud  OOMTBAOr 

BBTWEBB  Pabtibb  ifl  the  provinoe  of  tha  Jnzy.    AtwtR  r.  MfUet^  2M» 
tta  AuonoNB,  1;  GBmnrAL  Law,  26|  Dajcaobi,  7i  Pathbht,  1;  Plbabdvb 
AXD  PBAonoB,  6^  ia-S2;  2S-S4;  Bailboasb,  4;  Salbb,  %  Z%  Slabsbb,  S. 

JUSTIGB  OF  FEACS. 
See  JuBnDzonov;  Owwmm  akd  OfnaBBSi  4s  PBoom^  & 

LANDLORD  AND  TENANT. 

L  TtelABT  GAB  BBVBB  DiSPUTB  HI8    LAlfDLOBD'il    TiTLB  axOOpt  In   a  ftV 

apeeialoaMa.  WhuUm  y.  Frtddaii amd  TnuUu <^ FrmMm  Aendm^t 
540. 

%  Fabst  Who  Taxbb  FoflSBanoK  uhdbb  Lbbsbb  n  Boubd  bt  Ooybvabti 
contained  in  thelatter's  lease  of  the  premiaeB;  and  after  the  death  of  nch 
party,  hia  executor  ia  bound  by  everything  that  boond  hia  teatator.    Id. 

IL  Whbbb  Laxblord  has,  bt  Tbbms  Of  Lbasb,  Bioht  to  Bb-bbtbb  and 
become  reinveated  with  hia  former  eatate  in  the  premiaea  deniaed,  ha  ii 
entitled  to  recover  damages  according  to  the  in jnzy  which  the  proparlj 
had  Boatained  at  the  time  when  thia  right  accroed.  And  if  tha  tenant 
haa  removed  buildings  from  the  premiaea,  the  injury  anatained  Is  meaaored 
by  the  landlord'a  loss  of  rent  arising  from  anch  removaL    Id. 

4  Oovbnabt  to  Pat  Rbnt  ok  SpioifiBD  Dat  Cbbatbb  No  Dbbt  untQ  the 
day  of  payment  arrives.    RuneU  v.  Faibyan,  929. 

•>  Whbbb  LB88BBUin>KB  Lbasb  RnsBviiroAinruALRBiiTnBviGTBDbefota 
tha  day  of  payment  by  one  holding  a  title  panunoont  to  that  of  tha 
ISHor,  payment  on  the  day  the  rent  becsme  due  to  tha  peraon  holding 
aooh  paramount  title  is  a  good  defense  to  an  action  on  the  loase  for  cove- 
nant broken.    But  if  before  any  rent  is  paid  anch  paramount  title  is  de- 
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feated  by  fha  leasor,  he  may  maintain  an  aetion  for  tha  nnt  that  fell  daa 

daring  the  erlotioo.    Id. 
C  AnaoL  Cohbibuoizvs  axb  TrnpoKaRT  Bnonoir,  if  Teztaht  SnuBira  and 

ooonpiea  the  pramiaes,  the  right  to  the  rent,  onoe  saapended,  is  reetored* 

and  there  are  aathorities  which  hold  that  saoh  would  be  the  oaee  even 

after  an  actual  onater.    Marim  v.  Mariin,  364. 
f  •  Bhtbt  wixhout  Exfuwiov  aw  Lessub  wiU  not  prodnoe  a  ■aapension  of  the 

rant.    Id, 
&  AasioNXB  Gt  RayiBsioir  is  Entitled  to  Rent  Faluko  "Dvm  after  the  aa« 

aignmenty  where  there  is  no  reservation  of  the  rent,  aa  rent  is  incident 

to  the  revendon  and  pasaes  with  it.    Id, 
&  Lbbob  gan  vot  Claim  Bent  Fallino  Dub  aftereviotion  of  the  tenant  1^ 

a  porohaaer  at  eheriff '•  sale,  under  a  judgment  entered  before  the  oom- 

menoement  of  the  tenancy.    Id. 

lOl  PUBOKAflBB  UNDEB  JUDGMENT  BeNDEBED  BEVOBE  BxBCWTION  OV  LbASB  ia 

entitled  to  the  rent  falling  due  after  his  title  has  aoomed.  This  right  ia 
not  afleoted  by  the  lessor's  drawing  orders  upon  the  tenant  on  acooont 
of  the  rent  not  yet  due,  which  orders  had  been  accepted  by  the  tenant. 
Id. 

II.  BbNT  oak  NOT  BE  APFOBTIONED  IN  BeSPEOT  TO  PaBT  09  TiMB  eZOCpt  aS 

pcovided  by  statute  11  Oeo.  n.,.o.  15,  sec.  19;  and  the  party  holding 
the  reversion  when  the  rant  falls  due  ia  entitled  to  the  entire  amount. 
The  lessor,  in  case  of  a  judicial  sale  of  lus  property  during  the  term 
of  a  lease,  gets  compensation  for  such  rent  aa  had  accrued  up  to  date^ 
by  the  increased  price  his  property  will  bring  at  the  sale.  Id. 
If.  PuBOHAaBB  AT  SHBKKvr's  Sale  ov  IiANDe  UNDEB  Lbabe  is  Substituted  in 
the  place  of  the  landlord,  not  only  aa  to  the  time  of  the  sale,  but  aa  ts 
his  title  and  interest  at  the  date  of  the  judgment.  He  ia  subatltuted  by 
law  in  the  place  of  the  judgment  creditor.    Id. 

See  PLBADfNG  AND  PBAOnOB,  17* 

LEX  DOMIdLIL 
See  DoMionjE. 

LEX  LOCI  OONTEACTUa 
See  OoNiLiOT  ov  Laws. 

LICENSE. 
See  Statutes,  3. 

MAGISTRATEa 
Sea  OfwiOEa  and  OnnoBBs;  l?BOomm» 

HAUaOUS  PBOSBCUnON. 

BaooBo  ov  Fbosboution  and  Aoquittal  Aviobdb  No  Suvhoibht  Baih 
*o  Sustain  Aotion  fob  Mauoious  Pboseoxttion,  where  the  proceed 
ings  ware  before  a  magirtrate  who  had  no  jurisdiction  of  the  offnsa. 
Bkdf^  T.  Bnmdige,  443. 

See  Fleadino  and  PBAoncB,  7« 
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MABBIAOB  AND  Dr^OBCB. 

K  Drnmam  ov  Ditoboi  a  Y ooulo  cijr  vor  bb  Sbt  Aann  oo  the  grami  Hat 
tt  WM  obfednad  by  f alae  tmlamooj  and  f nad»  apoo  an  odffaal  libei  fiM 
ai  »  aabaeqnant  tonn  of  tha  oonrt    Orene  ▼.  6'r0eN€,  454. 

&  Wnan  PLADimrF,  Who  has  Fxlbd  Obioihal  Bill  iob  I>r?oaaBv  after- 
WBida  filaa  a  rapplamental  bill  reaffinning  the  ohazgaa  mada  in  tiw 
affglnal  Ull,  withoat  objection  from  defendant,  it  is  prqpeily  »  part  of 
the  eaaa,  and  evidence  of  aoti  rapportive  of  the  plaintiflTa  oaae,  wfaieh 
oeenmd  after  the  filing  of  the  original  bill«  bat  prior  to  the  fifing 
cf  the  aapplemental  one,  aie  adnuMible  in  evidenoe.  FeigkifT,  Mgkjf, 
S7fi. 

&  JM   PBOCBBDXHO  lOR  DlVOBOB,  WHBRB  PLADrailV  SbBXS  ALBO  «0  HATB 

VmMD  from  defendant  to  hia  liiter  set  aaide,  and  for  that  pmpoae  makeatiia 
sister  m  party,  if  the  sister  answers  withoat  objeotion,  she  nnut  be  eeii- 
sldered  as  having  sabmitted  her  rights  nnder  that  deed  for  adjndioatiim 
in  sooh  proceeding.    Id. 

4  %  Obbxadt  Extbht  Wzra  Siakds  or  Eblatioh  to  hie  HraBAiDb  is 
rsf erenoe  to  her  daim  npon  him  for  snpport  or  for  alimony,  in  the  saass 
attitade  that  a  creditor  stands  towards  his  debtor.  Tld§  is  so  ondor  tta 
statate  of  Elisabeth.    Id. 

lb  Iv  HuBBAVD  Has  No  Bsftatb,  No  Aldcoht  oan  bb  Allowbd,  aa  alimony 
is  an  sllowanoe  oat  of  the  hosband'a  estate.    Id, 

C  Ln  FxvBBNS  Has  No  Appuoatiob  to  AonoB  poib  Dztobob  and  petition 
for  alimony;  bat  ia  a  proceeding  directly  relatiqg  to  the  thing  or  prop- 
erty in  qaestion.    Id. 

y.  Hubbakd's  RbaIi  Ear atb  oav  hot  bb  Sbx  on  to  Wdb  nr  Feb  Sooim 
for  the  porpoae  of  giving  lier  alimony.  The  coort  will  bat  give  the 
wife  n  lien  npon  the  real  estate  for  the  amoont  of  alimony  decreed,  or 
will  set  off  a  portion  of  it  to  her  for  life.  If  the  hnsband  deniea  her  to 
be  aUowed  a  definite  part  of  hia  pwperty  in  prsfereuce  to  a  pefiodiosl 
daim  npon  him.    BubM  y.  Rumtt,  112. 

••  AlilMOHT  WILL  BB  DBOBBBD  WITH  ]>17B  COBBmBBAXIQV  of  tilO  VnOMm 

means  of  the  hnabandt  and  the  conditioa  of  the  parties.    Id, 

MARHTWD  WOMEN. 

L  ^A»^RT«n  WOMAB  AND  HBB  HBIBS  ABB  HO*  HWOFPBD  TO  DbVT  YAUSOr 

OF  HBB  Bbbd,  ezecated  during  covertore,  bat  dated  previooBly  to  hm 
maniage,  and  signed  with  the  name  die  bore  at  that  tinie»  witii  a  frsnd- 
aknt  pozpose  of  decdving  and  imposing  npon  some  psnon  to  be  afisetod 
by  it»  and  withoat  disdnring  the  fast  of  her  marriage.  LamU  r.  Dtmkb, 
448L 
%  Wmmm  Covbbt  xat  Sitb  or  hbe  Owh  Naxb  bob  SBmnaon^  Wfigti 
▼.  Armotd^  172. 

&  Wmfs  BlOBT  OB  SUBVAVOBBHIP,  BUT  BOT  HBB  BQUirr  *0  ObIUJBIBBT, 

will  be  destroyed  by  the  hasband*a  truisfer  ol  her  chosss  In  aotioB  tiiat 
he  has  a  right  to  redaoe  into  immediate  possewloB.    Id. 
4to  Wok  oan  hot  Dbmahb  Sbrlbhbbt  nr  EQUirr  of  hbb  IvTBBBn  ix  hbb 
Fathbb%  Bbtatb,  to  whiditliehndMnd  had  an  immediate  i%ht  of  poa- 
atasion,  if  she  was  present  and  made  no  objeotion  te  her  hmbaadls 
oC  it.    Sodi  conduct  repds  her  equity  against  the  pnidiasia     Id, 
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9k  WmVi Snar  *o BncuDmnrn  sorPBuuinaiD  wr Uotaokam  ovbbe 
BMfMMtmaABY  Ijnasaan,  enoated  1^  hn  and  hor  Iniibaiid,  and  to  m- 
oare  » fpn  aTJiting  debt  of  the  hnsbaiid.    Id, 

^  PmOVAL  JUDOMBHT  OAN  VOT  BB  BbHBIEKD  AOAIim  MaBETBO  WOMAV 

on  a  note  ezeoated  by  benelf  end  hubend.  She  oan  not  bind  henelf 
pwewuJIy,  although  ahe  maj  render  her  eepamte  estate  liable  for  her 
Migageinents.  Swemeff  v.  Smiik,  188. 
7«  Lands  asm  Subjbot  to  Wxra%  Powxb  ov  AppoivnaDrr  ahd  Dsvoamov, 
AS  SiPA&Ani  EsTAR,  to  whloh  even  the  husband's  limited  power  g|T«n 
him  by  the  Kentaoky  statutes  orar  his  wile's  lands  does  not  attaoh, 
where  they  are  eonyeyed  direotly  to  the  wife,  but  esprsssly  for  her  sep- 
arate use  and  benefit,  and  not  to  be  liable  in  any  way  for  the  debts  el 
the  hosband.  Id* 
See  Dqkioilb,  5,  6;  Husbahd  ahd  Wen;  Mabuaos  Aan>  Divomil 

MASTER  AND  SERVAKT. 

L  OABraann  Bmplotkd  bt  Railboad  Oompaht  nr  Buzlddto  Bbomib  n 
vov  Fbllow-bbbtabt  of  those  employed  in  the  managementof  the  oom* 
pany's  train,  while  traTeUng  on  snoh  train  by  direotion  of  the  oompany 
in  order  to  asrist  at  another  plaoe  in  loading  hridgs  timbers;  and  if  he 
is  injnied  during  the  Jooney  1^  the  nsgUgenoe  of  snoh  employeeB,  the 
oompany  is  liaUe  to  him  as  to  a  psssw^gsr  and  stnmgsr.  CROmwaitr  ▼• 
MadUom  S  I.  B.  S.  Co.,  101. 

%  Qhb  n  Bov  Fbllow-bbbtabt  Who  Has  No  PABxraiFAnov  nr  DoriBi 
the  n^lset  of  which  eontribnted  to  theiajaxy  eomplained  ol,  bat  whose 

dvties  bdoQg  to  a  distinot  departnient;  nnd  for  soch  iqjiuy  the  employer 
wUl  be  liable  as  to  a  stnmgsr.    Id, 

See  CknaiOB  Oabbibbs,  1-8»  7f  9;  CkuffOBATiOBSi  4|  fl^  7. 

MWCHAWICyS  LIER. 

!•  Whbbb  Owvbb  w  Towv  Lot  Aobbbb  to  Sbll  Samb,  to  make  a  bnikliag 
loan  to  the  pnrdhaser  for  the  erection  of  a  building  therson,  and  to  take 
secori^  for  the  prioe  of  the  lot  and  amoont  el  the  loan  in  the  form  of  a 
mort^gage  on  the  lot  and  building,  oonToyanoe  to  be  made  and  mortgage 
gben on  oomplstion  of  the  bnilding,  he  is  not  oonstitotsd  "the  owner 
el  the  boilding"  within  the  meaning  of  the  medhanio's  lion  aot»  althoo|^ 
it  was  erected  on  the  lands  of  which  he  had  the  l^gsl  title.  Loomie  y. 
Jzoyon,  683b 

fl.  Pbbsohs  Jumusmao  Hatbbiaib  bob  Suck  Boiuxora  oav  bot,  ububb 
SooK  Act,  compel  payment  forthemoat  of  money  agreed  to  be  advanced 
by  the  seUer  to  the  porohaser.    Id. 

%  Fabol  Fbomdb  bt  Sbllbb  of  Towb  Lot  to  Pat  bob  ^^^i^tatj^  jfint. 
BiSHBD  TO  PuBOHASBB  to  be  Qscd  in*  the  constmotion  of  a  bnilding 
therson,  as  well  as  pared  promise  to  accept  a  bill  drawn  on  him  by  the 
pmrohsscr  for  snoh  materiak,  is  within  the  statate  d  frauds,  and  void. 

Id. 

MORTGAGES. 

L  ItonciAiOB  UPOB  WmoB  Dbobbb  or  Salb,  Bia,  job  Patmbht  ov  Mobt* 

OAGB  DbBT  has  BBBB  ObTAINBD,  OAB  bot  AITBBWARDB  BB  IUPBAGBBD 

in  a  court  of  concurrent  Jurisdiction,  in  a  suit  brought  by  oreditora  to 
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Mt  addtt  raoh  mortg^pa  m  fniidiil«at  againgt  tfaflm.    As  the  decree 
Bot  be  Mtniled,  ito  fonndattoQ,  the  mortgnge,  cm  not  be.    McDowiU  t. 
OoUiMJa,  906. 

%  Dmbu  AOAum  Dkvbvdaxt  Madb  Pabtt  to  Fobiolosubb  Suit,  uinm 
QnrKSAL  Allioatiom  that  he  olaimed  eome  interest  in  the  pranuMi 
**ee  labeeqaent  pnrobMer  or  inonmbrenoery  or  otherwiM^"  ben  righu 
and  intereete  in  the  equity  of  redemptiony  bat  not  thoee  which  are  pazsr 
mottnt  to  the  title  of  both  mortgagor  and  mortgagee.  Letok  y.  SmUk, 
906. 

%  HoasoAOB  ov  Chaxtklb  PAsan  Wholb  Lioal  Ttom  or  Vbotekty  Gov- 
mnovALLY  TO  MoBTOAOBB,  and  to  defeat  eoch  title  the  mortgagor,  or 
thoee  «>*^<»*<»g  onder  himt  most  ihow  a  petlormanoe  of  the  conditioiu 
Upon  the  breach  of  the  oondition,  the  title  ia  abadlate  at  law  in  the 
mortgagee^  although  the  mortgegor  maj  be  entitled  in  equity  to  a  re- 
demption.    Tamnakm  v.  TtOUe,  480. 

4,  MoKraAon  ov  Chattelb  is  Ehtztlid  to  iMMSDun  PceanaroN  or  Pbop- 
muTYf  to  hold  nntil  condition  broken,  nnleoa  the  partiea  otberwiae  etipa- 
late  in  the  mortgage.    Id. 

&  MoBSOAOOB'S  P088l8BIOir  or  CHATTKU  MoBTQAOXD  n  DkEMSD  POBSBBBIOOr 

ov  MoBTOAOBB,  where  the  mortgagor  ia  soffBred  to  retain  the  pivpeity 
witlioat  an  agreement  to  that  e£fect|  ao  that  the  mortgagee  may  rednce 
the  property  to  his  posieasion  at  any  moment^  and  may  maintain  tres- 
pass, trover,  or  replevin  for  any  intermeddling  with  or  taking  of  the 
property  by  a  tliird  party.    Id, 

g.    M0BiTOA0U*8   BlOBT   OP  ACTIOK   lOB   UVLAWVUL  iHTBBmUDrca  WITB 

Obatteu  Mobtoaokd  Exirs,  as  well  when  the  property  is  taken  by  en 
officer  under  color  of  legal  process  as  when  it  is  tsken  without  color  of 
authority  of  law.    Id. 

7«  MoBTOAQOB*8  Ihtkbbbv  IV  Chattilb  MoBxaAOBn  HAT  BH  Seoed  AKn 
Sold  only  when  he  is  entitled  to  the  possession  under  an  agreement  to 
that  effect,  and  not  when  his  possession  is  by  permission,  nor  after  con- 
dition broken.    Id, 

i,  MoBTOAOOB  Of  Chattblb,  wtthout  Rxoht  ov  Poesnnoir,  Has  No  Legal 
IiiTEBBfiT  Which  oait  be  Sold,  under  section  23,  page  476,  of  the  Michi- 
gan revised  statutes,  providing  that  "  when  goods  or  chattels  shall  be 
pledged  by  way  of  mortgage  or  otherwise,**  *'the  right  and  interest  ia 
such  goods  of  the  person  making  such  pledge  may  be  sold  on  execution 
against  him;  '*  the  section  was  not  designed  to  create  rights  and  subject 
them  to  seisure,  but  only  to  extend  the  remedy  by  execution  over  rights 
in  existence.    Id, 

%  DBSTIHOTION  BETWEBJf  MOBTOAOE  Of  CHATTELS  AKD  PLEDOE  IS,  that  the 

former  passes  the  legal  title,  which  becomes  absolute  at  law  upon  breach 
of  the  condition;  while  a  pledge  only  pasaes  the  posseesion,  with  a  right 
of  retainer  until  the  obligation  is  fulfilled,  and  the  title  does  not  become 
abeolute  in  the  pledgee,  who  has  only  a  ri^t  of  foreclosure,  or  of  sale 
after  notice.  Id, 
IQl  Mobtqagob's  Intebbbt  nr  Chaitelb  Mobtoaoed  oak  be  Seized  urov 
Attaohment,  if  at  all,  only  when  the  mortgagor  has  possession  byagrea- 
Bent  with  the  mortgagee,  and  before  condition  broken,  and  it  woold 
not  even  in  that  case.    Id* 


11.  Seavoti  AmBOBiDirG  Saui  ov  InesBaR  of  Fudooe  ob  MoMQAaoiB 
OH  Bjuhjutiov  DQI8  KOT  AuTHOBizB  Ml  attaofaiiMnt  of  micli  Intenti.  Id* 

Bm  Ckura&AOXSy  2;  Co-nzrAHor,  2;  Evxdbioi,  14;  Mabbtid  Wombt,  6| 

MaoHAino's    Low,  1;    Bxatutx    ov    LnaxAnoHii^  7;    Tmom   a» 

Tbvstus;   Wilu,  11. 

MOTIONS. 

See  Plbadino  astd  Pbaoxicx,  3»  8. 

MUNICIPAL  OOBPORATIONS. 
fiee  ConvrronoBAL  Law,  7;  Cobpobatioitb,  4-U;  CaDmuL  Law,  88| 

Plbaddto  akd  Pbactiob,  8. 

NEGLIGENCE. 

Ir  Law  Exacts  vbom  Ruukoad  Comfanixs,  as  to  Passbbobbs  and  Fbbiobxb» 
HiOHBST  DiuoBNGB,  skill,  and  oare,  and  for  the  want  of  them  measims 
their  liability  for  alight  negligenoe.  Bat  the  party  injured  must  be  free 
from  such  negligence  as  oontribates  to  the  injnry  oomplained  ot  Ckkoff^ 
4b  Mi$§.  B.  It,  Co.  v.  PafMn.  65. 

&  Pabtt  PsBMrrmio  bis  Cattlb  to  bb  on  BaiiiBOad  Tbaok  is  not  Usmo* 
less.    Id. 

%  Damaobs  tob  Nbguobbcb  gab  not  bb  Bbooybbbd  if  it  appears  that  the 
injury  the  plaintiff  sustained  was  in  any  degree  oansed  by  his  own  neg- 
ligence or  want  of  due  care.    Mutek  v.  Concord  B.  B.  Ccrporaikm,  6S1. 

4k  Pabsbbobb  Who  YoLmiTABiLT  Jvicn  ibom  Gabs  whilb  or  MoraoB,  to 
avoid  being  carried  beyond  her  destination,  where  the  oars  did  not  stop 
as  they  were  in  the  constant  habit  of  doing,  is  goilty  of  such  impmdenoe 
ss  reUeres  the  railroad  company  from  liability  for  injuries  thereby  sos- 
tained.    Domon^  ▼.  New  Orietuu  S  0.  B.  B.  Ob.,  214. 

flsa  GoMMOB'  Oabbibbii,  1;  Gobfobatiobs,  4,  5;  Mabxbb  abd  Sbbtabt,  1| 

HAfLBOAHil,  4-8to  10, 12. 

NEGOTIABLE  INSTRUMENTS. 

1*  PkBsoB  TO  Whom  Bnx  of  Bzcbabob  or  Pbomusobt  Nora  is  Madb 
Patablb  shoold  be  specified;  bat  this  may  be  done  withoat  inserting 
his  name.  And  if  the  payee  be  so  certainly  described  or  referred  to  as 
to  be  easily  ascertaloed  by  allegations  and  proo£i%  the  proodse  wHl  be 
▼aUd.    Ada/mi  y.  King^  64. 

%  Onb  Joibt  Pbomuob  is  not  BiaoHABOBD  bt  Givino  Tub  to  Abothbb; 
both  are  principals.     TaUs  v.  DonoUton,  283. 

JL   RBT.BABB   OB   ObB   JoIBT  PBOKiaOB  OB    PBIBCIFAL  BbLBASBB  ABOSHBB, 

except  where  the  remedy  against  the  other  ii  expressly  reserved.    Id. 

4k  Onb  ob  Two  'Mawwmm  ob  PaoioasoBT  Notb  oab  not  Dbtbnd  AonoB 
Bbovoht  against  Him  bt  Patbb,  on  the-gronnd  that  he  made  the  note 
as  surety  for  the  other  end  for  his  accommodation,  which  was  known  ts 
the  payee  at  the  time,  and  that  after  it  became  doe  the  plaintiff  gave 
time  to  the  other  maker  without  the  consent  of  the  defendant.    Id, 

&  Makbb  OB  AoooKX odation  Notb  is  Liablb  to  Holdbb,  the  latter  know* 
ing  when  it  was  made  that  it  was  for  indoner's  accommodation;  and 
giving  time  to  indorser  does  not  discharge  the  maker.    Id. 

A  THBBB  is  No  DUBBBBNOB  BBTWBBN  AOCOMMODATION  NOTBS  AND  THOfll 

Nboohablb  bob  Valub.    The  coort  will  look  to  the  relation  thai  paiw 
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Um  bear  to  each  otbor  on  tJio  imfcnniMnt  ItMl^  and  dstannlBo  lUr 

UgOrilttlM  MOOKdingly.    Id. 
y.  FniMiiwiow  OF  AoooiiKODiA'fioy  Ihuw  n  Pmma  FAcm  lEnpMwa  oy  Oink 

npnunoir  asp  Tctu,  in  an  aetion  ly  thoiodoweeagMnrt  tht  aponitoff, 

JRUeott  ▼.  JforMii.  827. 
C  Qvi»FioiiAVDxnCMVtnpovI>Krav]uvvfoP3MyBWiJiTo^ 

nov  in  an  aotion  by  ^nAtjrmtm  upon  an  fiwiwfiiiiinilattnn  aooBptJuioo,  Ai. 
IL  QvuB  PioBASDx  n  uFov  Ft4miry*o  AffnDuxxriLTPiMifVBCSomiDBu* 

nov,  if  tend  or  ilkgality  in  tJio  inoeption  ol  tlie  paper  fa  reliod  upon 

as  a  daCinaa  to  an  aotion  bfooi^t  1^  tha  indonee  vpon  nUn  ol  cKoiiaqgt. 

Id. 
UL  R¥xi>EVoaovFn4imxvI»anpnoN0vAci0(WMoiu!iioHPAriniBno*di^ 

by  iho  fut  that  dvawer  did  not  plaoe  defendant,  the  aooeptOTy  in  fnada 

or  goods  to  meet  the  dxaft  npon  its  matniify,  aa  he  pnmiaed  to  da    Id. 
IL  PxiADTXVTli  Pbika  Faoib  TixLs  VBOK  FoeoBaxav  or  IhuvT  ouLir  SOT,  Di 

AMnroi  or  Mala  Fdbb,  bi  Rimuti'Mii  bt  "Sfnaanm  tiiat  the  title  ia 

In  aome  other  party.    Id. 
IS.  Mala  Fmn  MUST  BsAxisfOD  IS  Aofuniuvov  Bill  09  BiDBA>Q%iriMri 

plaintiif  has  it  in  hia  poaiearion,  beiore  n  ooort  wiU  inqniie  wlMtiier  the 

party  soea  for  liimaelf  or  aa  tmatee  for  another,  or  into  tiie  ri^t  ol  pos- 

aandon.    Id. 
IS.  LnxxBSiifBVToyNonlimmTnAHaraByandif  theindoBMmflBtianiade 

in  one  phuM  and  delivery  in  another,  the  latter  la  the  phMM  ol  eontraet. 

Mere  indonement,  withoat  transfer,  ia  no  oontraot.  Tommg  ▼•  ffanist  1701 

14.  If  Tmx  09  Path's  IsiKmsiMEMT  ov  Pbomib80bt  Noei  xv  Holder's 
Hands  dobs  bot  Afpbab,  it  will  be  inferred  that  it  waa  indorsed,  if 
not  on  the  day  of  its  date,  at  least  before  its  matority.  MeDpwdl  y. 
OddmnUk,  Z05. 

15.  Makbb  mat  Show  that  Patbb  and  Ibdobsbe  was  Ibsahb  at  the  thne 
of  the  indorsement  of  the  note,  as  a  bar  to  asoit  thereon  by  the  indonee. 
BtMrhe  v.  AUm^  642. 

10b  NonoB  to  Partibs  Sought  to  bb  Charord  as  Drawkrs  and  Ibdorsbbs 
09  BiLLB  MUST  BB  Pbovbd  like  sU  Other  faoti;  and  the  Lonisiana  statate 
of  1827,  wbioh  makes  the  oertifioatee  of  notice  by  notaries  in  Trfwisiana 
oompetent  evidenoe  of  each  notice,  has  no  effect  beyond  snch  instnunents 
exeonted  within  that  state,  and  by  officers  whose  acts  are  thus  dothed 
by  law  with  the  anthority  of  anthentio  eyidenoe.  Sekmmder  ▼.  Oockram^ 
204. 

17.  GONDITIOB  IK  NOTB  THAT  MaKBR  WILL  PaT  19  Hr  SHALL  GbT  GbRXAIB 

Land  described  in  the  note  is  equivalent  to  the  condition  if  be  shall 
get  a  valid  title  to  the  land;  and  such  condition  is  not  satisfied  by  his 
getting  a  deed,  or  a  defeasible  poeseasion,  or  a  defective  title.  fTood*  v. 
KWk,  614. 
IS.  Maxbr  09  NotbPatablbin  Job  09  Work  to  bb  Prbborkrd  bob  Patbb 
by  debtor  of  maker,  the  maker  to  be  bonnd  liy  the  note  nnless  the  job  is 
completed,  is  entitled  to  credit  on  the  note  for  the  valne  of  the  labor 
perfonned  though  his  debtor  die  before  completing  the  work.  Ptrmm» 
▼.  ifdSGK&sn,  85. 

IS.  DRBTEvn>BNGBDBTL0CTNOTBMATBBA«OBBD^SndtheaSBlgB0eBSJ 

sue  for  it  in  iiis  own  name.    Xong  v.  OomtamJ^  66S. 
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6m  Aonor»  6;  Bavks  axd  Bankhto;  Cohiuot  ov  L^wa,  6;  OoanuoiBf  10| 
Btidsvgi,  18,  17,  21;  LnsBBr;  Marbt»i>  Woimr,  6;  Kovixub,  1^ 
Patiuut,  2;  PtaABDro  ajtd  Praotioi,  18;  SiATon  ov  LnasASKura^  8^ 
4;  SuBBTTBHiP,  8;  VunKm  ato  Vbmdii^  1,  8. 

NOTABIBS. 

■ 

BToTABiAib  Paonsn  ov  F6bkov  Bills  asb  Bboiitbd  nr  Bvu>MiiCB  m 
maUiig  pfoof  €»f  tbemielyes,  and  bUls  drawn  from  one  itafee  on  anothor 
an  regarded  ae  foreign  biUa  to  this  extent;  bat  beyond  this  the  aots  of 
lorsign  notaries  or  of  notaries  of  other  states  are  not  admissible  in  erl- 
denoe  willioQt  proof  of  the  signatures  and  oapadty  of  the  notaries* 
MmMit  r.  (MkroM,  204. 

See  Nbqoviablb  JjnoBinaaxTB,  16. 

NOnCB. 

Bse  Aanor,  6;  BAnu  avd  Baraivo^  8;  CoaraAoni  9;  Bvmaraa,  2;  Bz» 
aonxoBp  10^  12;  Bzbouiobs  ahd  AiiifiiimBATOBfl,  6,  6;  Ihtavot^  4| 
JjrsBnaanaBf  2;  Nmotuslb  LraxBUimra,  16;  Fliaddto  ahd  Fbao- 
nal^  2, 8;  SHzmvo,  4. 

NUiaANGK 
See  OovmrunozrAL  Law^  8^  17. 

OFFICBS  AND  OFFIGEBS. 

L  That  Saonov  ov  Covsiinrnoir  Whigh  Pbovidis  that  Ooykriiob  shall 
Apfoiht  All  Omcnaui  *' whose  appointment  or  election  is  not  other* 
wise  herein  provided  for,  unless  a  different  mode  of  appointment  be  pre- 
scribed by  the  law  creating  the  office,**  simply  means  that  he  shall  fill 
all  offices,  however  created,  nnless  the  act  creating  them  provides  other- 
wise. If  the  act  creating  the  office  provides  how  it  shall  be  filled,  it  most 
be  filled  in  that  manner,  bnt  if  it  USla  to  make  such  direction,  the  gover- 
nor shall  appoint  by  virtue  of  the  above  provision.    DavU  v.  State,  831. 

It  Sams  Autkobitt  Which  Commouo  Powsb  upon  QoysBMo&  to  Makb 
ApFonrriuzvT  to  Omen  can  Tau  It  Awat.  An  office  of  legislative 
creation  can  be  modified,  controlled,  or  abolished  by  the  same  power,  or 
the  mode  of  appointment  thereto  can  be  changed.    Id. 

%,  PuBlio  OmoBB  AoTiNO  nr  Good  Faith  is  vot  Liablb  fob  Ebbonsovs 
Judomxht  in  a  matter  sabmitted  to  his  determination.  Donahoe  v. 
Mkkards^  256. 

4.  Jvancn  Who  Bxobxdb  JuBUDionoN  with  Coonizakob  or  Facts  Conbti- 
TDTIHO  Exofisa  is  liable  as  a  trespasser  to  any  party  injured;  although 
he  may  not  be  liable  where  the  defect  or  want  of  jurisdiction  is  occa- 
sioned by  some  facts  or  circumstances  applicable  to  a  particular  case  of 
which  he  had  neither  knowledge  nor  means  of  knowledge.  Ckurhe  v. 
Ma^,  470. 

Abbbbt;  AmomciHT  or  GoNTHAOiSy  4;  Attachmbnts,  6,  7;  Ck>NsnTU- 
noHAL  Law,  19;  Cobpobations,  7,  11;  Bxboutiobs,  7;  Habbas  Cob- 
ros,  1;  JuBiBDionoK,  8-6;  Notabibs;  Plbadino  and  Pbacticb,  3,  0; 
FMxms,   1;  Schools.   4-6;   Shbbifis;   Taxation,   7;   Tbuixs  anb 


8U  Imbbx. 

PABTNEBSHIP. 

1.  PAsnsBMATfitaOoPABnrKBATLAwfordABuigMoaiuedbylibwIllfi^ 

diMolvfaig  tii«  partnanhip  before  tba  expfarfttion  of  the  tenn  fixed  bj 
the  artioles  for  ito  oontiiiwancw.    Ba/gUy  y.  8m»U^  IStL 

S.  Damaobs  Rbootxrabiji  bt  Onb  PABmxB  for  hia  oopartnen'  wrongful  di»- 
aolation  of  the  oopartnerahip  inolade  antioipated  profito  for  the  reaidne 
of  the  term  'fixed  by  the  artidea.    Id, 

S.  B?iDBNoa  Of  Fmowtn  Riauzxd  during  the  oontinaanoe  of  a  parfeoerah^ 
may  be  reoeiTed  in  evidence  aa  aiding  to  eetimate  profita  whioh 
woold  haye  been  realiaed  thereafter  had  the  firm  been  oontinned.  Id, 

PATENTS. 
See  Eqvitt,  8;  Plbadivo  asd  PBAonci»  14, 15}  Pdbuo  Labxm^  1, 2. 

PAYMENT. 

L  FOBMBR  DiBT  OAK  NOT  BB  EXXINOUISHXD  BT  AOCXRAVOI  or  SmUBIZT  OB 

UxDBBTAKnro  Of  Equal  Dbobbb,  unleia  it  la  reoeivad  in  aatJafaction, 
or  ia  intended  aa  an  abandonment  of  the  remedy  on  the  flzat  oontno^ 
and  theae  are  qneationa  for  the  jury.    Taie$  ▼.  DonaUUon,  288. 

2.  Aoobptahob  ov  Pbomibboby  Notbb  is  Lxbu  ov  Fobxbb  Dbbt  aoapenda  the 

remedy  on  the  firat  contract  until  the  notea  mature.    Id. 
See  CoBrTBAOiSi  10;  Bzboutioks,  8;  Plbaddto  aitd  Pbaoxks*  16»  17;  SxAa^ 

UTB  ov  Ldotatiobb,  7. 

PLBADINO  AND  PBAOTICB. 
I.  All  Eblatdto  to  MAmnofc  abd  Tub  or  Whiok  Gabb  bhall  bb  Gob* 

DUOTBD  AMD  I^ZBD,  from  ItB  Inoeptioii  to  final  Judgment  and  exeontion, 

ia  generally  embraced  under  the  title  of  poactioe.     WHght  t.  State,  90. 
2»  It  IS  iHSumaiBRT  Notigb,  to  Lbt  in  Sboondabt  Evuudtob  of  Con* 

TBNTS  or  Papbb,  to  merely  notify  defendant  during  trial  to  produce  auch 

paper,  without  ahowing  it  to  be  in  court  at  the  time,  and  in  hia  ponea- 

aion,  or  if  elaewhere^  that  it  would  be  of  eaay  acoeaa.    Atwdl  t.  MSUt^ 

294. 
%  Mxbblt  Olbbioal  Bbbob  Of  Glbbk  ov  Ck>UBT  or  Making  xjt  IIboobd 

may  be  corrected  by  the  dooket,  by  the  order  of  the  oourtp  without  mo* 

tion  or  notice  to  either  party.    Efmery  v.  Berry,  022. 
4i  Many  Causbs  or  Action,  itndbb  Godb  Pbaotigb,  xat  bb  Joqtbd  nr 

Onb  Pbtition;  but  each  muat  be-aet  out  aeparately  from  the  othei%  with 

ita  appropriate  prayer  for  relief.    Moonty  ▼.  KtnneU^  576. 
A.  Vf  Sxvxral  Causbs  or  Action  abb  Joinxd  in  Onb  Pbtition,  there 

should  be  a  separate  aaaessment  of  damagea  or  verdict  in  each  cauae;  but 

a  general  finding  for  defendant  on  such  petition  may  be  auatained.    /d. 
8.  Impbopbb  ^ubndino  or  Sbvbeal  Caubbs  of  Axrnott  mat  bb  Cubbd  by 

motion  to  compel  an  election.    Id, 
7.  Pbtition  in  Action  vob  WaoNoruL  Pbosbodtion  is  Fatally  BBfBuriVB, 

unleaa  it  atatea  that  the  proaecution  waa  naalidoua,  and  that  plaintjtf 

was  acquitted  of  it.    Id, 
C  Citt  Obdinancss  abb  not  Subjbot  ot  Judicial  Notion;  when  relied 

on  they  most  be  pleaded.    Id, 
8l  Obligobs  of  Bail  Bond,  bt  Making  It,  Admit  Facts  and  Ciboum> 

BTANOBS  Which  Bbndbbbd  It  Nbcbssakt;  and  thoee  facta  and  oJroui» 
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need  not  ba  vrtmd  bt  order  to  nutein  an  aetion  on  tha  bond. 

It  will  ba  praamnad  that  tha  offioar  had  Jnrladlotion  to  take  the  bond. 

Jlwytam  y.  SUUef  120l 
Ifll  Faozs  BsxAjojsBiD  BT  Bail  BovB  Nbid  vof  Bi  SpsaDioAUiT  Atsbibd 

nr  "Bwrmov  in  a  anit  on  the  bond,  whara  the  bond  ia  made  a  part  of  tba 

petition.    Idm 
11.  PusDMRiom  OF  Law  Nbbd  hot  wm  Atsbbsd  os  Fanmok    Id, 
18.  OodmAiHT  OB  TMmaauan  Aumavn  Sakb  <nr  "Snanooim  ob  Xbiqibi* 

OAnHO  laqfljimt**  without  anthority  or  lioenaa  tlierelor,  ia  bad  for  vnoar- 

taintjy  and  faanffieiant  to  aoatain  n  Judgment.    CkmmomwmHk  ▼•  Ore^, 

478. 

28i  ALUBOATI0V8  UT  DBOLABATIOIir  OB  FBOMmOBT  NON,  TBAT  PLAUnEIiBB 

WBBB  AsMiBinBATOBS  of  %  oartain  peiaon  deoeaeed  at  tha  time  tha 
promiae  waa  made,  and  that  it  waa  made  to  tham  paraonaHylythatnamn 
and  Jeaoflptloii,  aia  iiaiaiealJa  alleaationai  and  mnat  ba  denied  nnde^ 
oath.  Adamt  t.  King^  64. 
1<L  FAon  SuifioiBMT  fo  OoMraL  Cohtbt ahoi  or  Paxbb«bb^  Toim  Hbu» 
nrbuiriOBAvoiBBB,and>aliediiponaa»dafenaaineJeotmant|  anal 
be  aet  up  in  aaawer  witb  tha  aama  partloolaitfy  raqnind  of  a  bQl  ia 

VL  Mbbb  Szasbmbiit  nr  Amiwbb  to  Bjboxiibht  that  DBrBBDiBt^i  S>tb¥ 
WAS  Fbiob  to  that  upon  whioh  pbintiiFa  patent  iamed  diowa  no 
groond  for  aq;Qitabla  raliel    Id* 

16.  BvzDBHCB  Tbhbibo  TO  Bctabuib  Patmbxt  may  ba  gi^ren  nnder  tba 
ganenl  iaaoa.    OrekM  t.  BimUeiff  68. 

17.  Patmbst  oav  bot  bb  Showb  mnxBB  Qbbbbal  Jmam  nr  AonoB  cm 
CovBBAHT  Ibr  renti  esoept  with  a  brief  atatement.  Bnt  pByment  maj 
be  ahown  in  aooh  aotloB  vnder  n  apeoial  plea  of  paymentb  ButmU  t. 
AftycM,  020. 

18b  Ubbbb  B¥n>BB0B  SHOwnro  CoBSTBironTB  Dblitbbt  either  party  ba* 
the  light  to  aak  inatmotiona  of  tha  oonrt  aa  to  tha  legal-eflbet-of  any  par- 
tioolar  oivoomatanoe  whioh  may  be  offered  to  the  Juy,  and  from  wbioh 
the  deliTeiy  ia  to  be  dednoed.    AtwtU  y,  MtUer,  29L 

llL  laaTBOonoB  to  Biibot  that  Actual  Bbliyibt  n  KBGiauBT  t» 
Makb  VALm  Sali,  In  all  oaaee^where  it  dependa  npon  delivery  alone, 
will  be  refoaed.    Id, 

Ml  FLAniTuya  Pbatbb  bob  iBasBuonoB,  Basbd  tnpoB  bobOwb  Kvu«auB» 
OAN  BOT  BB  GxTBB,  wben  tha  proof  of  tha  defendant,  if  believed  1^  the 
Juyt  woold  establiah  any  propoaitlon  inoonaiatent  with  the  theoiy  of 
audi  prayer.  Plaintiff  mnat  aaaome  or  admit  the  taith  of  all  thed^ 
fandant'a  proof  on  the  aabjeot.    MeTavUh  y.  OarroO,  808. 

tl.  KviDBwoB  Adxttibd  ubdbb  Abbubabob  that  It  will  bb  Followbd 
UP  BT  Pboqt  Of  Othbb  Matbbxal  Faor  intimately  oonnaoted  with  it 
ahonld  be  diaregarded  by  the  jnry  if  tlie  aaaoianoa  ia  not  fulfilled,  and  it 
ia  tha  duty  of  the  oonrt  to  ao  inatmot  them  npon  aabaeqnent  iq^plioatloB 
of  ooonaeL    Ahodl  v.  MOtert  294. 

9i  iBaiBTronoB  to  Jubt,  ni  Tbzal  iob  AnAULK  abb  Battsbt,  ni  BBSOBBomi 
WmoH  Bubs  thus:  "  Altiumgh  yon  may  believe  from  tha  evidenoe  that 
tha  defendant  had  probable  eanae  for  giving  inf ormntion  of  the  vioUtioii 
of  the  law  by  the  plaintiff,  atill  thia  does  not  aathoriaa  or  Jnatify  the  da- 
iandant  in  committing  an  aannlt  and  battery  upon  the  person  of  tha 
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pkifttUrs  and  if  tfw  fury  alio  bdkvv  1m  did  w  oonmit  ai 
batUry,  tfw  law  praauiMa  it  to  hav«  bean  dona  maWrfonaly,  and  ilia  j^tf 
aw  at  Ifborty,  in  audi  oaaa,  to  rendar  a  htgae  amoont  tinn  tha 
afltoaUy paid  1^ the pbdntifl;  1^ wmj o< amart-BMMMj."  JfoonqfT. 

Mtt,576. 
fib  XsoBPnoir  to  AoMiaaaiUTr  ov  Bvmuroi  vor  Taksh  nr  Odobc  Bkunr 

oan  not  be  inaiated  npon  in  the  aaparior  ooort.    Bturhe  ▼.  AUen^  042. 
9L  Bach  Dmnror  EzoDnoir  WmoH  EnBR^oia  IxDEFwrnmn  Fmanunom 

ov  Law  ahonld  be  algned  and  aealed  hj  the  court  below  before  it  ean  be 

i«0arded  aa  a  valid  eioeption.    JOUicoU  ▼•  Mawtkh  827. 
M»  SxanNo  ahd  Ssaliho  Last  Bzomiov  to  Sdob  or  BouHQa  Suona* 

anriLT  KmagMD  fo  doea  not  make  the  wlwle  one  continnoaa  aAoepliaa 

praparij  eartifled  to.    Each  aepanta  esoeptioa  mnat  be  algned  and 

aealed.    Id. 
ML  On  Excngngg  Pnop«Bi»T  Takp  asp  EonfrasD^imji,  KinniiiiB  Wmom 

Snusa  of  rejeoted  or  modiflad  reqneeti  lor  inatnietlona»  aa  Hiia  la  bat 

oneaet    Jdt 
9*  Bbiob  nr  GBABonrG  LfiSBHr  ov  Fossa  ov  Ihiabt  or  Ovabdus^ 

HAHDa  wnx.  sot  be  Nonom  ov  Affbal,  if  no  exoeption  ia  made  in 

the  coort  below  to  the  report  of  the  anditor  appointed  to  eTamina  the 

gnardian'a  aooonnta.    OoUku  t.  Champ^9  JMrt,  179. 
fib  ComnuL^  OoMMBBT  nr  AoDBnanro  Jubt,  ufqv  Amoitbt  ov  yKUHCv 

given  in  a  fonnar  trial  of  the  aame  aotion,  if  aMJgnaWe  aa  eiror  at  all» 

mnat  be  objeoted  to  at  the  time  when  made,  and  not  alleged  aa  ener 

npon  an  en  jMMiaaffidaTit  after  veidiot.    £Efi.  JfarKa  y. /lem^yier,  4M. 
Wk  Ymunut  will  hot  bb  Ixcbbibbbd  wkb  our  Qbouhb  of  Bzcibbitb  Dax« 

AiOaa,  nnleea  the  asm  be  ao  ezoeaaive^  laige  and  diaproportlonate  aa  ta 

wanant  the  Inferanoe  that  the  Juy  were  awayed  by  prejadioe,  pnier- 

cnoe,  partiality,  paaiion,  or  oomptlon.    Id, 
Ml  Ybbdiov  will  bof  bb  fiber  Asidb  ob  QBOinn>  tbat  Damaob  are  either 

aaeeerive  or  inadeqoate^  nnleea  it  ia  i4iparBnt  that  the  Jniy  aoted  nndar 

aome  biaa,  pr^ndioe,  or  improper  inflnonoe,  or  haye  made  aome  miataka 

offMtorlaw.    iRmMI  ▼.  C% ^BoO,  84S. 
11.  Mbbb  Faot  that  Damaob  Awabbbd  bt  Jubt  abb  Qbbazbb  tinn-oooit 

would  have  awarded  npon  the  eridenoe  ia  not  aaffiolent  groond  to  eet 

aiide  the  verdiot.    Id. 
M.  Imfbofbb  ExcunnoB  of  Bvuibbui  p  kof  QBOwrp  fob  BBVBBaAL»  when 

Terdiot  ia  anbetantlally  anatalned  1^  other  evldenoe.    Femm$  ▼.  MeSb- 

Mb  BBBOBBona  Bbfobal  of  LraxBUonoM  d  bot  Qboitbd  fob  Bbtxb8al 
wlien  the  ooort  baa  virtoally  glyen  it  in  other  inatraotuma.  Taber  ▼. 
fTatam^M. 

Mi  OajBOTtOB  that  iBrsiBiTOTiova  WBBB  HOT  Bbdugd  to  Wbiubo  oqumi 
too  late  in  the  appellate  ooort  wlien  the  law  doee  not  require  the  oooit 
to  rednoe  its  ohargee  to  writing  nnleaa  reqneeted  to  do  ao  by  a  party, 
and  no  each  reqneet  waa  made,  and  no  objeotion  interpoaed.    Id. 

M.  No  Ikfbbbboi  of  Fact  oav  bb  Madb  where  the  aotion  oomea  before  the 
ooort  npon  a  oaae  atated.    JIfcTamA  y.  Oarrott,  853. 

6aa  CoBHTiTUTiOBAL  Law,  12,  15,  16;  Cobpobations,  15;  Coubts;  Gboq* 
BAL  Law,  2-e,  8,  10-18,  28-27;  Dsdigation,  2;  Dbbm,  2;  Equitt,  2| 
Eroffbl,  2;  Btidbboi,  15;  FkAUDOLBsr  Ck>KTBrABan»  4;  Isjvwp^ 
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nom;  JuooMiicTB;  Judicial  Sauh,  5;  JvBiSDionoir,  1;  Jumr  Am 
JuBOBfl,  1-4;  Mabbiaox  Ajn>  Bxtobcb,  1-3,  6;  Masbud  Woanui»  8) 
MonaAOB,  1;  Nmotiaslc  iNSTRUWENn,  4,  8,  9,  12,  16»  16;  Pat* 
MBrXp  1;  Salu,  2,  3;  Snirraro,  6;  SLAVOSBt  8|  Sxatutb^  2.  4;  Ton. 

PLEDGE. 
See  MoBTOAOE8»  8,  9^  IL 

POSSESSION. 
Adtsbsi  Posnasiosr;  Co-TByA9CT,  2;  Fravdulhit  Cohtbtavom^  Mil 
MoBvoAon,  4,  6,  7,  8;  Nbootiablb  iMSTRuinDm,  11,  17i  Bmafn^ 
1,  2;  SvATOTB  OP  Limitations,  7;  Vbkdob  ajtd  Ybxoxb,  1. 

POWERS. 
See  iKFAjrcT,  1-3;  Marribd  Wombsi,  7;  Wills,  12. 

PRESUMPTIONa 
See  Pleaoiko  and  Practiob,  9,  1 1,  22,  S0w 

PRINCIPAL  AND  AGENT. 
See  AoBNcr. 

PRINaPAL  AND  SURETY. 

See  SUBBTTSHIP. 

PROCESS. 

1.  OraoBB  IB  MO*  Pbotiord  bt  Psocbsb  regaUr  on  iU  f  Aoe,  if  the  mt^fi^ 
tnte  iaioing  it  liad  not  jnriediotioQ.    FUker  v.  McOvrr^  381. 

f.  TkBSPASs  WILL  Lib  against  Ovficbb  Acnvo  umdbb  Void  Pboobib.    /4. 

JL  Offiobb  n  NOT  JuBToriABLB  IV  AoTiNO  UNDBB  Wabbant  iamed  under  e 
eUtnte  whloh  is  nnooiistihitioiial  and  void.    Id, 

4.  OwNBB  OF  Intoxicating  Liqvobs  mat  Maintain  AonoN  against  Ofti- 
CBB  who  has  unlawfoUy  aeized  them,  notwithatandlng  aeotion  19  of  the 
atatate  providea  that  "  do  action  of  any  Icind  ahall  be  had  or  maintained 
in  any  oonrt  in  thia  commonwealth,  for  the  recovery  or  poaaeaaion  of  in 
tozioating  liqnora,  or  the  valae  thereof,  except  snoh  aa  are  aold  or  pur- 
chased in  aooordonce  with  the  provisions  of  this  act.**    Id, 

ft.  Offiobb  is  not  Liablb  fob  Acts  Donb  in  Exbcction  of  Pbocbsh,  iMued 
by  a  justice  without  jurisdiction,  where  the  exceaa  of  juriadiotion  doee 
not  appear  on  the  face  of  the  process.    Clarke  v.  Afdy,  470. 

ft.   WbITS  of  MbSNB  P&0CB88  RUNNING  AGAINST  BODY  OF  DEFENDANT  ABB 

Void  if  made  returnable  after  an  intervening  tenn,  or  at  no  definite 
term;  although  in  general,  where  the  return-day  of  process  is  mistaken 
or  defectively  stated,  the  process  is  voidable  only,  and  the  defect  may  be 
remedied  by  amendment.  Kdly  v.  QUman^  648. 
y«  PB00B88  MAT  BE  Sbbved  UPON  Membeb  OF  Man's  Familt,  by  leaving  a 
oopy  tliereof  with  his  widowed  sister  IceepLng  liouse  for  him.  Wmde  v. 
/ones,  584. 

See  Abbbst,  2;  Moktoagbs.  6;  Replevin,  2. 
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PUBLIC  LAHDa 

L  Yki  Di  Ij4jrD  DuFOUD  €fw  BT  UnrxD  ScAns 

vntil  ptttent  iHaca.    GarvMw  v.  Jakmmm,  SOX 
f.  Paikr  is  BBmoi  Lboal  Tria  nun  Pum  Snsr,  as  givivf  tfMi||^ 

to  poMwrion.    /li. 
S.  KvTBT  OF  Public  Lavb  Gim  Ko  Tm«  ToTaaMMtmtaad  Ifia^ 

•i  tiM  tinM  Micfa  entry  is  iiMidaL    JEeeCoM  t.  Amitltft  S&k 
8m  Equitt»  8;  PtiADnrG  akd  PmAonca^  14^  1& 

BAILB0AD8. 

L  PifltnroiBOir  lUnaoAP Tbaxk  Who  Binmi to  Pat i 
BsMOTXD  tlienfram  ftt »  mitaMa  time  and  plaae^  H  no 
be  need  in  effiMtlng  eoeh  remoraL    8iaU  ▼.  OweHem^  071. 

%  PaBBBVOXB  OV  RaILBOAD  TBAIHy  BT  PUBaHAOKO  TkOEB 

Points  on  its  line»  aoqnirea  a  ri^^t  to  be  oairied  diieetlj  fram  tlia  cpia 
point  to  the  other  withcmt  interniptioo,  bat  not  to  be  cairied  from  on* 
point  to  the  other  at  difimnt  times  and  by  different  lines  ol  ooB^eyanoou 
V  be  leases  the  train  before  ri^arhlng  his  destinatioHt  he  tefeits  all  lifHp 
under  his  oolitraat*  and  can  not  resume  his  jonmey  on  a  difiennf  tnin 
by  Yirtoeof  the  cheek  given  to  him  by  the  contfuetorcl  the  original  tnin. 
Id. 

••  RULBOAD    GOMPAlfT    MAT    CbABOB  WAT-FABBBraSB   H«HIB»  FaBB  tat 

traTcling  over  its  road  by  diflTecent  Joom^srs  tina  it  chaiges  Uuoo^pcs- 
sengers.    Id, 

C  RaauLAnoirs  of  Railboad  Comfabt  OFBBAxnrai  ufov  ahd  Afiiwuw 
BiOBXB  OF  Pabbbhokbs  are  not^  properly  speaking,  liy-laws  of  the  eor- 
pocation,  and  their  validity  depends  npon  the  fMt  of  thstr  being  reason 
able,  which  feet  is  to  be  determined  by  the  Jnxy.    Id* 

i.  Om  Bahboad  Comfant  bt  Mbbblt  PBuaxTiiro  Akotbbe  to  ITsb  m 
Road  is  bot  Obuobd  to  Put  Road  nr  Rbfaib,  or  to  make  any  ohaqge 
whatever  in  the  anaagements  of  the  road,  or  altentions  in  the  load 
itMlf.    Mwreh  V.  Ooneord  B.  B.  Oofporatkm^  6S1. 

ft  RAIUtOAD  COMFAinr  DOBS  not  AbSUIIB  1>UTT  to  PAB8Bm»BB8  OF  AVOXHBI 

1Un.iW)Ai>  CoKFANT  by  merely  giving  the  latter  pennissian  to  nse  its 
road;  nor,  it  seems,  by  oontraotiiig  to  make  its  road  ssle  for  each  pasMD- 
gers.  The  remedy  of  a  passenger  injured  is  against  the  company  with 
whom  he  contracted.    Id, 

y.  Raileoaos  ABB  NOT  Nbobssasilt  Pubuo  Wats;  and  if  it  could  be  inferred 
from  the  natare  of  their  chartered  powers  that  they  are  such,  or  if  the 
ooort  is  boimd  to  take  notice  that  they  had  become  pablio  corporationi^ 
it  does  not  follow  that  all  their  tracks  are  pablio  ways.   Id, 

t,  Duma  OF  Owkbbs  of  Railboads  that  abb  Pubuo  Watb  abb  Cuobmsx 
Allibd  to  those  of  towns,  which  are  boand  to  keep  in  repair  the  pablie 
highways  within  their  limits,  and  to  those  of  tompike  and  bridge  oooh 
panics,  which  are  bound  to  keep  in  repair  their  roads  and  bridges;  bat 
the  liabili^  of  those  whose  duty  it  is  to  ke^  in  repair  poblio  wsys  li 
liodted  by  the  natare  of  those  ways.    Id, 
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09    ^tAttm^AttM  fBiT  ABM   PiTBUO  ISbOBWATB  IBS  BoUVD  TO 

Mamm  SvRABU  VhAoaa  ov  Aooob  to  tiiolr  roftda,  and  keep  tfw  niM 
In  raoh  oooditloii  that  they  nuty  niely  >ooommod«te  those  who  maybe 
xoMonably  ezpeoted  to  nee  them;  hut  there  k  no  ohligatlon  to  do  any- 
thing, either  for  the  oonTenienoe  or  safety  of  paMengere,  at  points  wbsve 
none  are  ezpeoted  to  pass.  Id, 
IOL  RAHiBOAP  OOMFAXaa  OOOASIOHAXXT  TRAMBFOBnirG  PiflmrosBS  wfom 
Fbixobt  Tbadib  are  not  oommon  oarrlers  of  passengen  npon  sneh 
trains,  and  ars  not  ehaigeable  for  the  want  of  aooommodations  sneh  as 
would  be  otherwise  Justly  required.    Id, 

11.  In  iLuirois  Rahjioap  Compaht  is  not  Bound  to  FuroN  m  Boai^  not^ 
on  the  other  hand,  is  the  owner  of  cattle  oompeUed  to  prevent  themfrom 
running  at  large.    Okioago  A  Mi§§,  B.  B.  Co.  r.  Paiekhi,  96. 

12.  BiOHV  OF  Bahboad  Compant  to  Land  upon  Whicb  tbsir  Boad  is 
Bvnff  is  an  aboolnte  ownership  In  fee  for  railroad  pnrposss.  If  it  be 
allowable  to  grase  cattle  on  snoh  land,  it  is  not  a  matter  of  ri^t,  bat  at 
most  an  immunity,  not  a  priyilege.    Id. 

IS.  MsBS  Pboof  OS  KiLLiNQ  OT  Cattls  ON  BAn.saAD  Teaok  is  not  snfHdint 
to  ohaiice  the  oompany  with  negUgenoe.  Wanton,  wiUfal,  or  grass  n^ 
Hgenoa  on  tfw  part  U  tbs  oompany  mast  be  shown  in  oidsr  to  make  il 
Uabla.    Id. 

6ea€biaiov  OamsTssi^  ft-?*  13^  16»  16|  Oobvoieaxios%  1-4| 
BamfAMtf  1|  NscnjoHsos,  1;  WAsssooosasi^  % 

BATDIGAXIQir. 
BsaAAHsor,  6. 


BsalkirsiB  asp 

BBOOQHIZAKG& 
See  Bossa, 

BB1CAINDSB8. 
See  Wnxi^  11. 

RSNT. 
Jos  LAMmjomo  asp  Tssast;  Pibapis»  asp  VmAoam,  17. 

BBFLBYIIL 

L  SSVLSVIS  MAT  SB  ICaISTAISSD  SOS  GOODB   SSBBP  ST  SBSBOV,  OB  SB 

axeoBtioB  agirfnst  their  formar  owner,  on  proof  that  plaintiff  had  poa- 
ssssloB  of  them  oonpled  with  an  interesti  snd  notwithstMiding  tfw  le|^ 
title  and  ri^t  of  possession  may  haye  been  Tested  in  a  third  person. 
Jokmom  ▼•  OSamlqr,  702. 
%  Aaaxm  car  Rbplsvui  d  Aonosns:;  bt  Iowa  Ck>PB  to  Bbootbb  rosna* 
flios  OS  PSBSOXAL  PsoTSBiTT  taken  by  legal  prooeas  horn  tfw  owner, 
when  snoh  property  is  exempt  from  seinre  by  sooh  proosss;  and  tfw  ao- 
tfon  may  be  bsoo|^t  at  any  time  before  the  property  la  finally  aold  by 
Tirtne  of  the  prooeas,  nnless  the  same  issue  hM  been  ret  Jmdktiia  on 
notion.     WUmm  v.  Stripe^  188. 

See  Attacbmbstb^  6)  JvDQMMMn^l^^i  MosanAaB^  & 

Am.  Pao.  Voii.  UO-a 
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m  OF  OONTRACIS. 

Cmmt  ov  XqiQvvr  wiu  BnonfD  CoimACT  iob  Saui  or  Ii42n>  «b  ikm 
graondol  frwod  piaotioed  on  ih»  Yvodee^  when  at  the  time  ol  tbe  arie 
the  viodor  reproMnted  to  the  wndoo  that  tho  land  waa  good  for  agrioal- 
toial  ympoaaa»  abofo  the  inflnenoe  of  the  wmten  of  the  riTor,  and  not 
aubjeot  to  overflowi  exoept  from  the  backwater  of  a  eertain  bajoa, 
^^oMgh  Im  knew  at  the  time  that  the  bmd  waa  aabject  to  gonefal  over- 
flow,  whioh  dimfaiahed  ita  yahiey  the  porohaaer  being  at  the  time  unable 
to  aaoectrin  from  appeaimnoea  whether  tfw  land  waa  anljeot  to  omflow 
AkoBtmdtt  ▼.  Ben^Ml,  638. 

Bee  VsRDOiB  ahd  YwnmM^  VL 


BE8IDEN0EL 
Baa  Don  MB  111;  Btjovte  of  LnfiraTioiHi^  H 

BEVEBSION. 
See  Laitblobd  ahd  Tnuon^  B^ 

filPABIAK  BIQHTa 
Baa  WinBoouBSMi  S-4. 

SALSa 

!•  Wmnra  w  Iniur  la  InsurFiuiBinr  fo  Fmtb  OonsAOf »  If  It 

merely  of  n  letter  from  vendee  to  vandory  aaking  lor  a  bill  of  paroelaof 
goodai  yet  it  may  be  a  oiitmmatanoep  in  oonneotion  wilh  other  iMlife 
tending  to  estaUiah  the  oontraot    ^ftoeff  t.  ifiOer,  294. 

%  DniTSBT  la  Faot  to  bh  Fouvd  bt  Juby.    Id, 

%  OoBBntvonvB  Dxuvibt  n  Mixid  Uinanov  of  Law  abb  Faot,  and  tte 
oironmatanoea  or  facta  neoemaxy  to  oonatitate  it  mnat  be  fonnd  by  the 
Jvryy  aa  in  aotoal  deUvery.    Id, 

4  Ybbdbbs  abb  Liablb  bob  Yalub  or  Cow  upoh  DrntxtmaXf  whan  th^ 
directed  her  to  be  delivered  at  their  daaghter-boaae^  and  agreed  topayaa 
mooh  for  her  aa  though  they  had  previoaaly  aeen  her,  and  aha  waa  aooord- 
ingly  delivered,  bat  the  vendeea,  not  finding  her  aa  good  aa  ezpeotod, 
ordered  her  to  be  turned  ont,  whereby  she  was  loeL  The  deUvexy  and 
aale  are  onoooditional,  and  the  prioe  is  conditional;  bat  even  if  the  aale 
were  on  condition,  the  vendeea  woald  be  liable  aa  baHeea.  NmUi^  v. 
WUkdm,  118. 

A.  Whbbb  Ooodb  abb  Sold,  Salbof  Pabt  or  WmoB  nPBOHmiBDbylaw, 
the  illegality  of  the  aale  of  that  part  can  have  no  effect  apon  the  aale  d 
the  other  artieleo  made  at  the  aame  time  for  a  aeparata,  agreed,  and 
aaoertainable  price,  wholly  distinot  from  the  price  of  the  prohibited 
artiolea.     VFafibsr  v.  Zovetf ,  005. 

Baa  AuonoBB;  Oobvuot  or  Laws,  3,  4;  Damaobb,  8;  Bviiibbo%  8;  Szaov 
noBii  6-16;  BzBOoroBa  akd  ADMnmiBAfOBa,  6-^;  FkAOD,  8;  Fbaubv> 
UDiT  OumnrABOBB,  2-6;  Judicial  Salbb;  Flbauho  ahd  PftAonoB,  18^ 
18;  Biffuiyi  l-6t  Ssaxovb  or  FkAUDS,  1-8;  Taxaxuhi,  6-7;  Wnu,  UL 

BALYAOB. 
BaaSBimBCL  8. 
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SCHOOLS. 

TBAX  PBOXHXAKT  QE  AnT  ynUDOV  OF  BlBUiBI  BlADIV 

Puauo  ScHOOLi^  and  impoiitMMi  of  penalty  of  ezpoUon  In  caae  of  n- 
fnnlf  is  not  In  Tlolation  of  dtlier  the  latter  or  aplrit  of  tJia  oonatitatioo. 
DoRoAoe  ▼.  JMdUirc2f,  200. 

IHO-Boox  is  not  an  Interforenoe  with  religioaa  baliefL    LL 

t,  BbQUXBUCXKT  of  VBB  Of  PASnOULAB  VSBSIOK  OF  filBLB  AB  BbADXHO- 

soox  by  papOf  who  may  oonadentionaly  believe  It  to  have  been  emn^ 
oosly  made*  it  not  an  impoaition  of  hurt,  molestation,  or  restraint  apoo 
valii^oiis  wofahip  or  aentiments,  nor  of  &  raligioaa  test;  nor  la  it  &  aabor- 
dlnation  or  preferenoe  of  any  aeot  or  denomlnatioo  to  another  within  tha 
^^mtitBtional  provlaiona  of  Myitfi    /dL 

4  Seaxittobt  PowiBa  aitd  Dutxbs  of  SupiBiHTDiDiiro  School  CoMmrm 
EBL4TXFS  TO  BxpuufioH  OF  PuFiLS  being  of  a  semi-Jodioial  chaimoter, 
lor  an  honeat  thoo|^  emoaooa  dedsion  they  are  not  liable  to  the  ex- 
pelled papQ.   Id, 

i.  BiOBV  TO  Tsaaaaam  QsnBAi  Oouan  of  InxBuonoK  axd  to  Dnutoi 
What  Books  bhall  be  Uskd  behig  repooed  liy  the  legislatore  In  a 
adhool  oommittee^  no  power  of  revlaion  being  oonferred  upon  any  other 
tilbanal,  Inelndea  the  power  to  make  Injndioioiia  and  lll-advlaed  aeleo- 
tlona.    /d. 

A  ScouML  ComaTTn^  bt  Bxpulsioh  ob  Onpawna,  mat  Enfoboi  Obxdi- 
WKOM  TO  All  Rioitlatiohs  within  the  aoope  of  their  authority,  to  aeleol 
and  praaoribe  what  hooka  ahall  be  need  in  aohoc^    Id, 

9.  PUTIL  GAX  HOT  >■  BZOOaiD  FBOM  BbADINO  III  DULY  PbxMBIBKD  TkH^ 

soox  beeanae  of  eonadentiona  religions  aomples;  and  If  expelled  for  ra- 
nfaaal  to  read  In  anoh  bod^  he  haa  no  aotion  for  damagea.   Id, 

SHERIFFS. 

L  Sub  uvqv  SmaiFF^g  Bomd  n  Pbopbblt  BfioiraaT  in  name  of  ataftaw 
Btaie  t.  Jf  oore»  063. 

%  BBMBJWW  is  LlABLB  FOB  AlL  AOIB  DOHB  BT  BO  T>EtVTT  tm  SUCh.     Id, 

S.  SBBBoya  BoKiMMBir  ABB  LiABLB  FOB  BOB  TBB8PA88  oonmltted  In  aeidag 
property  exampt  uNmb  exeontlon.    Id, 

BHSFPUXG. 

L  Mastib  hat  Sbll  Ship  axd  Oaboo  whbx  Votaob  la  Bboxbv  vrhytok* 
governable  oiroamatanoea;  bat  the  aale  mnat  be  In  good  faith,  for  tha 
good  of  all  oonoemed,  and  In  caae  of  anpreme  neoeaaity,  which  aweepa 
all  ordfautfy  mlea  before  it.    Pihe  ▼.  Batch.  248. 

S.  ICaftbb  of  Ship  Aoib  for  Owvkbs  axd  Inbubxbs  bboaubb  Thbt  can  xot 
AoT  for  themselvea,  and  he  la  not  Justified  In  aeUing  ahip  or  cargo  ezoepi 
In  oaae  of  extreme  neoeaslty.    Id, 

M,  MaFTIB  must  GOMMUXIGATa  WITH  OWHXBS  BT  AhT  AvAILABUI  IfBAXB 

In  his  power  before  selling  ship  and  cargo  in  caae  of  emergemy,  if  thia 
can  be  done  before  they  will  probably  be  lost.    Id, 

L  MaFTIB  must  GoiOCnNIGATB  WITH  OWXBBS  BT  SUOH  OXHIB  MbAHS  «AB 

ICail  aa  may  be  in  hii  power,  and  by  which  notice  may  be  speedily  eon* 
mnnioated  to  them,  before  sellLtg  tisj,^  and  cargo  in  an  emeigency,  whs^ 
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the  oaJamity  oooon  in  a  plaoe  from  whioh  trannnifirion  of  intdUgwci  \f 

mall  would  be  obviooslj  fnxitlees.    Id, 
fti  Whxtsib  Mabvkb  has  BxxBdSBD  SonvD  JuDOHXHT  AHD  DooBniox  or 

SiLLizro  Shit  avd  Oaboo  in  an  emergency  withoat  commmiiQating  wbk 

the  ownen  U  a  matter  of  faot  for  the  jmy.    Id. 
fi  Onb  PuBoaAsnro  Ga&qo  at  Sali  bt  MAflXKB,  but  Aoquibibo  No  Txixj» 

the  sale  being  onneoeeaary,  has  no  oUim  for  aalvage  when  ened  at  law 

by  the  owner  for  the  poaaeeelon  of  the  property,  though  he  might  have 

■uch  a  claim  if  sued  in  admiralty.    Id, 
f •  Equitablb  Claim  vob  Saltaqb  bt  Ohb  PuBOHAsnio  Caboo  of  Wi 

Vxbsbl  at  maater'e  sale,  but  acquiring  no  title,  the  eale  being 

•aiy,  ia  enf oroeable  only  in  a  court  of  admiralty  juriadiction.    Id, 

H  OOMTBNSATION  OV  SmP-MABnB  GlASES  WHKN  VOTAOB  IS  BbOBBIT  UF  BT 

Shifwbbok,  and  he  can  no  longer  act  in  capacity  of  maater.    McOUimrjf 

T.  Staekpolet  245. 
it  Sbxp-iia8TBB  mat  Rbqeivb  Waobs  or  Mastkb  ajtbb  Shipwbbok  dniing 

the  time  he  ataya  by  the  wreck  rendering  aenrioea  to  protect  and  aeooie 

the  ownor'a  property,  until  the  wreck  and  other  property  of  the  ownem 

are  aold.    Id, 
IQl  Smp-MAST^B  18  Bvtitlkd  to  Bbasohablk  Oomfbrbatiok  ab  Aobbt  of 

OwHBBS  for  aeryicea  rendered  and  eaqMoaea  incurred  in  aeouring  and 

tsanaporting  or  tranamitting  f unda  of  the  ownera,  after  ahipwreck  and 

the  termination  of  hia  aervlcea  aa  maater.    Id, 
IL  Shzp-mabsbb  Bioombs  Aobmt  of  Owvbbs  and  All  Cohobbitbd  arbb 

Intbbbuftzoh  of  Votaqb  by  ahipwreck  or  other  caaualty.    Id, 

UL  SHXF-MA8TBB  U  NOT  BnTITLBD  TO  OOMFBNBATION  AITBE  SiOrWBBOK  BOB 

Sbbyiobb  Bbndbbbd  or  ezpenaea  incurred  in  hia  own  behaU,  and  not  in 
the  Implied  employment  of  the  owners.    Id, 

Sea  Ck>MiiOB  Oabwtbbii,  14 

SLANDER. 

l.'WoBDB  ABB  AonoKABLB  FBB  Sb,  whan  they  ofaafge  a  penoB  wMi  hsflai 
ocnmiitted  an  act  for  wfaiohy  II  the  ofaarge  were  true,  he  would  be  poBtth- 
able  criminally  by  indictment.    8L  limtki  ▼.  Dtmu^^  4M. 

&  WOBDS  "You  HATB  StOLBB  MT  BbLT**  ABB  AonONABLB  FBB  Sb.     Id. 

IL  Ibtbnt  with  Whiob  Wobds  wbbb  Sfosbh  xa  Qubbtiob  tbat  mat  bi 
Lbit  to  Jubt,  in  an  aotiom  for  dander,  where  the  worda  are  of  doobtfol 
importi  with  the  Inatruotlon  that  if  there  waa  an  Intnt  to  ofaarge  the 
crime  d  ateallng,  the  worda  were  aotionahle.    /dL 


STATOTB  OF  FRAUDS. 

L  AuonoN  Sales  abb  within  Statutb  of  Fbaubs.  Pile  ▼.  Bcdeft,  StfL 
%  Salb  at  AuonoN  ib  not  Complbtb  until  Auohonbbb,  acting  aa  agant  ol 
both  partiea,  entera  the  purohaaer'a  name  in  hia  memorandum-book,  or 
unto  aome  other  of  the  requirementa  of  the  atatute  of  franda  be  per- 
formed. Id, 
H  Actual  ob  Manual  Dbuvkbt  of  Goods  u  not  Nbobssabt  nr  Obdbb  to 
Gbatift  Statute  of  Fraud,  where  they  are  ponderous  and  incapaMa 
of  being  handed  oyer  from  one  to  another,  and  where  the  buyer  ao  far 
acoepta  them  aa  to  treat  them  aa  hia  own;  or  where  the  deliverF  la  ^ya» 
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boBoal;  or  where  aotaal  delivery  la  impnMtloable,  and  oaa  only  be  by 

sneh  (lyiiibolioel  meuie  m  the  elrenmstanoee  of  the  case  will  allow.    Ai^ 

4060  y.  MUler,  294. 
ib  OumuoT  TO  PuBCHAn  Land,  Whioh  n  Void  bt  Statutb  or  Fbauzm^ 

ia  not  rendered  valid  by  payment  d  part  of  the  price  in  andh  aenae  that 
.    oimmptU  can  be  maintained   for  tiie  bahuiM    BdUMm  y.  Palmer^ 

74a 
1^  Pabt  PnoroBiiANCi  or  Pajloi.  OoBnnAOS  n  Allowbd  by  aoonrtof  eqni^ 

to  diapenae  with  the  leqnirementi  of  the  atatnte  of  fraada,  npon  the  prin^ 

eipla  of  preventing  a  frand.    A  oonrt  of  law  haa  no  aooh  diapenalng 

power.    Id, 

See  MnoKAHio'a  Ljen,  S. 

STATUTB  OF  LIMITATIONS. 

1.  SKATum  or  LnmATioNB  Pebxain  to  Bbmbdy,  and  not  to  the  eaaenoe 
of  the  oontraot;  and  the  l^gialatore  haa  power  to  regulate  the  remedy 
and  modea  of  proceeding  in  relation  to  paat  aa  well  aa  fatore  contraota, 
provided  it  doea  not  take  away  all  remedy  upon  the  contract,  or  impoae 
apon  iti  enforcement  new  bordena  and  reatrictiona  which  materially  im- 
pair the  valae  and  benefit  of  the  contraoti    Britcot  v.  AnhOeU,  653. 

%  Pbomibb  ob  AoKBOWiiBDOMBirr  18  NOT  SumoiXHTy  nnder  the  Miwriaaippi 
act  of  1844^  to  prevent  the  nmning  of  the  atatute  of  limitationa,  nnleaa 
it  ia  made  in  writing,  or  on  preaentation  of  the  claim  sued  on.    Id, 

%  PB01CI8B  OB  AoKNowLBDcnnKT  or  OxK  or  Sevbbal  Makbbs  of  a  prom* 
iaaory  note  doea  not  charge  the  co-makeni.    Id, 

4k  Nbw  Pbomisb,  Mabb  bbtobb  Novi  is  Babbkd  bt  Statotb  or  Ldiita- 
TIOV8,  doea  not  create  a  new  and  aubatantive  contract,  bnt  ia  merely 
evidence  of  an  eziatuig  liability.    Id, 

L  No  Equrablb  Bzokftions  oav  bb  Inobajtbd  upon  Statute  or  Limz- 
tationb;  and  where  there  ia  no  expreaa  exception,  the  oonrt  can  not 
create  one.    Butkr  v.  Oraigt  527. 

C  Statutb  Pbovidino  "that  No  Wbit  or  Ebbob  shall  Issub  mileea  within 
three  yeara  from  the  rendition  of  the  judgment  or  decree  aonght  to  be 
reversed,"  ia  poaitive  and  imperative,  and  the  court  can  not  allow  any 
eqnitable  exception  to  it.    Id. 

7*  Bab  or  Limitations  dobs  not  Attach  to  Mobtgaob  Paid  in  Pabt  until 
the  statutory  period  has  run  from  such  payment,  though  mortgagor  may 
have  been  in  possession  for  nearly  the  whole  of  such  time  prior  to  the 
payment*    Stump  v.  Henry,  300. 

$k  '*Rb8idb  without  State,*'  in  Statutobt  Pbotision  that  Statute  or 
LiM ITATIONS  shall  not  run  in  favor  of  any  one  during  the  time  he  shall  be 
absent  from  and  reside  without  the  state,  meana  only  an  eatablished  resi- 
dence or  home  without  the  state.    Bueknam  v.  Thompwn^  237. 

IL  Statute  or  Limitations,  as  between  Pbincipal  and  Subett,  BEonia 
TO  Run  from  the  time  of  the  payment  of  the  debt  by  the  surety,  and  not 
from  the  date  of  the  maturity  of  the  original  contract.  8coU  v.  NichoU^ 
503. 

IOl  Statutb  or  Limitations  will  Bab  as  to  Tbustb  Cbeated  bt  Gpbba* 
TiON  or  Law»  thoogb  it  may  not  in  expreaa  tmata.  MeDcweU  v.  €hld» 
mUthf  80B. 


822  Tmdex. 

11.  Statuti  or  LiMRATioin  mat  bi  Reliid  itpov  bt  Fraudvldt 
QtLAXTEE,  where  crediton  of  grantor  impeaoh  a  deed  aa  fcandnlent  h 
fact  agaimt  them.    Id. 

See  Ajitssu  PoasBBSioir;  Exboutobs  avd  ADinmsnuLSOBfl,  2;  HraiAXP 
AND  Wm,  5;  LnPAVOTt  8;  PATimnr,  2;  SxATuns,  4 

8UBBTY8HIP. 
1.  SuBKT  n  DxaoHABOKD  BT  Qimro  Tm  to  PmvaEPAL.    Taie$  r,  Doi^ 

%  WsnUI  PaBTT  dobs  not  ApPBAB  ok  iBBTRUMBMr  TO  HATB  MaOB  HiM- 

8BUP  LiABLB  AB  SuBBTTy  he  can  not,  at  law,  avaQ  himaelf  ol  the  oqnUka 
between  himaelf  and  the  other  partiea  to  the  matroment,  nnlaaa  he  waa 
aooepted  by  the  creditor  aa  a  anrety,  or  has  been  diaohaiged  from  the 
flrat  contract  by  agreement  of  the  creditor,    /d. 

iL  Patbb's  Ktfbwh  AflSBBT  D  NBOBaBABT,  whcn  »  joint  and  aereral  pronla- 
Bory  note,  made  In  the  common  form  1^  two^  ia  delivered  to  hnn,  beioM 
he  can  be  regarded  aa  placing  himaelf  in  »  aitoation  to  treat  one  aa  anrttlsf 
for  the  other.    Id, 

ib  ^'BAaE"  Maxbb  Sbvbbal  and  hot  Jodit  Liabilitt,  where  prine^  and 
anrety  In  a  recognlnnoe  to  anawer  an  Indictment  adsnoiHedge  them- 
aelvea  each  to  be  bound  In  a  apeoified  aom.    BlaU  t.  DoMatm^  008. 
See  Nbgoxiablb  IiraTBUifBHiBk  4;  Statdtb  ov  IsMXTAxaam^  9. 

STATUTES. 

L  SRAOniBBTOVOirBLAWIBABMUOB  RbPBAL  Of  All.  iBOOXBBmT  LaWB 

aa  If  thoae  inconaiatent  Inwa  had  been  repealed  by  ezpreaa  woida.  Thia 
mle  preraila  even  under  article  8»  aectlon  17»  Maryland  conatttation» 
whioh  proridea  that  "  no  law  or  aeotion  of  lawahall  be  reviired,  amended, 
or  repealed  by  reference  to  ita  title  or  aecfeion  only."    Dovia  y.  StaU^  8U. 

%  Faxlubb  to  Bmbodt  Pbotibiob  or  Indiana  Statutb  ov  1843  conoaraing 
continuance  of  term  of  drcoit  court,  when  the  completion  of  the  trial  of 
n  case  reqnirea  it,  in  the  act  of  1862,  which  waa  n  anbatantial  re-enact- 
ment of  the  former  atatate  with  respect  to  the  courts  of  common  plea% 
la  a  ccMM  omJMiM,  and  the  proririon  la  continned  In  foroe  by  the  aection 
of  the  act  of  1862,  continiiing  In  force  Inwa  and  naagea  relatiYa  to  plead- 
ing and  practice  In  criminal  actiona.     Wrigkt  t.  StaU^  90* 

8L  OoNBTBUcnoN  ov  Statotb,  Takino  ovt  Liobnsb.— The  act  of  1821,  chap- 
ter 77i  provided  for  the  appointment  of  an  Inspector  of  baric.  The  act 
of  1864,  ohnpter  200,  provided  tfaftt  any  free  white  dtiaen  coold  act  aa 
anch  Inspector,  bat  must  first  take  oat  »  license,  and  pay  one  hundred 
ddUara  therefon  Md^  that  whether  the  act  of  1864  nboliriiad  the  oOoa 
aa  it  prevUmsly  existed  or  not|  the  inspector  appointed  by  the  gofenor 
must  take  oat  a  licenae.    8taU  v.  Duejs^  831. 

C  ViwRHMiTpyi  AoT  OF  1844  AiTUBs  TO  Aix  Gausu  or  AonoN  esiating  at 
the  time  of  ita  passage,  except  In  caaee  where  its  applicaftion  would  d» 
prive  the  party  of  all  remedy,  by  shortening  the  period  of  Hmitatim  aa 
aa  to  cat  off  aU  right  of  action,  or  by  destroying  the  validity  of  the  evi- 
dence upon  which  the  establishment  of  his  demand  depends  HHsoss  ▼• 
ilia«(ea,663. 

iea  OoNBTiTDTioNAL  Law;  Cbdonal  Law,  6, 7, 9, 11-14;  RuonoB%  2t  Xn- 
DBNGBy  18, 19;  Judgments,  1;  Mobtgaobb,  8»  11;  Statdtb  or  LonxiP 
TiON8»  8;  Taxation,  1;  Wills,  9. 
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TAXATION. 

L  Aat  AuiBOEisnro  Lett  iob  Litek  Pubpoos  of  Uhhorii  Tax  of  nol 
mroafiding  ten  oents  per  acre  on  all  lands  in  a  oertain  coonty  lying  wifhin 
ten  milee  of  the  Minaiarippi  riTer,  and  a  nnif onn  tax  of  not  ezoeeding  five 
cents  per  acre  on  all  lands  in  said  county  lying  ten  miles  from  said  riTer, 
prescribes  a  role  of  taxation  for  all  the  taxable  lands  in  the  oonnty,  as 
well  for  those  lying  beyond  the  range  of  ten  miles  from  the  riTcr  as  for 
those  lying  witiiin  ten  miles  of  it.'     Williams  v.  Cammaek,  608. 

%  Act  WmcH  Bzempts  fbom  Taxation  iob  Lktbb  PuBPoais  lands  lying 
between  the  riyer  and  the  levee  does  not  confer  exdnsive  privileges  npon 
the  owners  of  snch  lands,  and  does  not  violate  the  constitntional  provis- 
ions '*  that  all  freeman  are  equal  in  rights,"  and  **that  no  man  or  set 
of  men  ace  entitled  to  exdnsive,  separate,  public  emoluments  or  privileges 
from  the  community  but  in  consideration  of  public  services."  These 
provisions  declare  that  honors,  emoluments,  and  privileges  of  a  personal 

'  and  pdlitioal  character  ace  alike  free  and  open  to  all  the  dtisais  of  the 
state;  hot  they  have  no  reference  to  the  private  relafeions  of  the  dtiaens^ 
nor  to  the  action  of  the  legislature  in  passing  laws  regulating  the  domestio 
policy  and  business  affidrsof  the  people,  or  any  portion  of  them.    Id, 

t.  POWXB  07   TAZAnOBT  AMD  MaVNKB  OF  EZIBOIBXNO  It  BILONO  TO  LbOIS- 

LATUBB,  subject  to  such  restrictions  as  the  constitution  imposes;  and  sock 
power,  while  eoserdsed  within  the  scope  of  the  grant,  is  subject  alone  to 
the  legislative  discretion,  with  which  the  Judicial  tribunals  have  no  rigM 
to  interfere,  simply  because  in  their  Judgment  the  action  of  the  legialn* 
tnre  is  contrary  to  the  principles  of  natural  Justice.    Id, 

ii  Xhpositiok  of  Tax  wov  All  Lands  within  Cbbtaih  Ooubtt,  for  tha 
pttxpoee  of  estabSshing  a  work  of  improvement  for  the  general  good  and 
benefit  of  aU  persons  interested  in  such  lands,  is  not  a  taking  of  private 
property  for  a  public  use,  but  is  a  legitimate  exerdse  of  the  power  d 
taxation  by  the  legislature.    Id, 

fti  POWBB  TO  Sxix  Lands  upon  Failubi  to  Pat  Tax  levied  thereon  is  a 
mere  incident  to  the  power  of  taxation.    Id, 

IL  Liomlatubb  has  Powxb  to  Imfobi  Tax  on  LoouOi  Dibebiot  for  the  con- 
struction of  local  public  improvements.    Id, 

7*  Saui  of  Land  fob  Taxxs,  aitbb  Sbbtics  of  Injunotion  upon  the  com- 
missioners who  levied  the  tax,  enjoining  them  "from  oolleotlng  or  pvo- 
needing  to  coUeot "  the  tax  on  such  land,  is  inegnlar  and  will  be  ssl 
aside.    Id. 

8sa  ComroMAsnoant  18i  Bmimbnt  Domain,  1-S;  Fbaudulbnt  OoNYnrANon^  flw 

TENDER. 
XSmnB  Amnn  Liasilitt  ob  iNDXBTXDNBn  to  the  amooBt  d  the  warn 
tendsred.    JVM  v.  Ooe,  141. 

TIMB. 
MmneB  Ssubbbd  to  without  Disionation  of  Ybab  will  me  Undb^ 
atooD  to  be  d  the  enrrent  year,  unless  from  the  conneotion  it  isapparent 
that  another  year  is  intended.  A  writ,  therefore,  made  in  Fefaruacyt 
rstufnable  at  the  court  to  be  held  on  the  fourth  Tuesday  d  Aprili 
will  be  underrtood  as  returnable  on  the  fourth  Tuesday  d  April  uuk 
£€B§  T.  OUmtm,  648. 

8se  DoMioDJi,  2-4;  KaooriAauB  Inbtumxns^  14 


8X4  OJML 

1RBSPA8S. 

8^.  AnAOHMSMti*  7»  VAMAom,  4-7;  Heobwati,  %  5;  Ixnnraimn^  S-it 

JinuBDionoir,  6f  Momoa^b»  5i  OmoHi  avb  Qiiian8»  4|  ftiiiiiii^ 

S;  8mm  WB,  8w  

TBOVER. 

1.  MlASQAl  OF  DAMAOn  DT  TbOTBB  18  VaLUB  OV  PMPBBIT  AT  TDU  Of 

Covnassos.    Mcod^  y.  WkUmeif,  289. 
S.  Obioxnal  Owhbb  BaoAXNoro  PoeanuoN  ow  Comtibxbd  Pbopsbtt  wrs 
in  Aoasanoini  after  ooavenion  amy  reooTvr  the  ▼aloe  of  the  iiwuHgrty 
•ad  iteaooreiioiit  if  it  be  again  ooavertod,  either  by  the  origiiial  oonverter 
or  by  a  itnoiger.    Per  TemMy*  J.    Id, 

1.  DiMAND  BT  ObXOXKAL  OwiTXB  AND  BSFUSAL  BT  GONTXBXEB,  after  COB- 

rerted  property  hai  peieed  into  an  improved  oonditiont  may  be  regarded 

ai  eyidenoe  of  a  oonvordon  after  the  flnt  teking,  eo  as  to  admit  of  tbm 

owner  reoorering  in  trover  the  value  of  the  property  in  Iti  impcoved 

■tate.    Per  Tcnney,  J.    Id, 

4»  Damagbs  nr  Tbovbb  iob  Timbbb  Cdt  and  Aaulbd  are  ontifined  to  tbm 

valne  of  the  timber  at  the  time  of  its  sevenmoe  from  the  freeholdt  if  tiie 

possession  of  the  oonverter  sabseqnent  to  that  time  has  been  nnintw- 

mpted.    Id, 

See  AoBNOT,  1;  Mobtoaobs,  5. 

TRUSTEE  PROCESS. 
See  AflUGNXBNT  or  GoivTBAcn»  1. 

TRUSTS  AKD  TRUSTEES. 

BVUi  THAT  TbVSTBB  OAV    NOT  PmiGHABB    TbUST  PbOPBBTT  JOB  HX8  OWV 

AooouBT  forbids  that  a  receiver,  who  has  bought  in  on  foredosoie  of  a 
mortgage  property  of  whidh  he  held  the  equity  of  redemption  as  re- 
oeiver,  should  be  allowed  to  hold  the  property  as  against  a  eeshU  qw$ 
inut  who  elects  to  claim  the  benefit  of  the  pnrohase.  JtweU  v.  MSkt, 
761. 
■■e  Dbbds,  4;  Equitt,  8;  Ezbootions,  11;  Ihtahot*  8;  Judigial  SAun»  6^ 
7;  Plbadibo  abd  Pbaotiob,  14;  Statutb  ov  LiMnATioin»  10. 

VENDOR  AND  VENDEE. 

!•  CovTBAcrr  iob  Salb  ov  Lavd,  whbb  Vbkzx>b  gab  bot  Pot  Ebd  to. — 
Where,  on  the  sUe  of  land,  part  of  the  pnrohase  money  is  paid,  and  notes 
for  the  balance  are  ezeonted,  and  the  vendor  gives  to  the  vendee  a  bond 
te  convey  the  title  to  him  upon  the  pnnotoal  payment  of  the  notes,  and 
the  vendee  goes  into  possession,  the  contract  is  mntoal  and  dependent, 
and  the  vendor  csn  not  pnt  an  end  to  it  without  performsaoe  or  a  valid 
offer  to  perform  on  his  part.    Joknmm  v.  JadBOUt  522. 

BL  Vbitdob  oab  hot  Abandon  Contbact  without  Rbfundino  to  the  ven- 
dee the  money  paid  by  the  latter  in  pert  perf ormanoe  of  it.    Id, 

9L  Wbbbb  Vbndbb  ov  IiAND  Qivbb  ma  Notbs  to  Vbndob,  who  agrees  to 
convey  the  land  to  him  upon  payment  of  the  notes,  the  vendor  will  not 
be  decreed  to  convey  the  land  until  an  account  is  taken  of  the  amount  of 
principal  and  interest  due  on  the  notes,  and  a  day  is  fixed  lor  the  pay^ 
ment  of  such  amount  into  court  for  the  party  entitled.    Id, 

BVXDBNOB,    0;    MBOBANlO'fl    LiBN,    1-3;    RESCISSION    OV    CoBTmAorBi 

Wills.  12. 


Lrosx.  8SB 

VKBDICIL 


WAIVER. 
8m  Aonnnr,  1;  Buuutjos%  IL 

WABSHOUSEBiSN. 
8m  Conmcar  OAmtiMMi,  ll-lOb 

WAABANTY. 
8m  Uaumg  ff»  6;  EviDnrai,  8;  IxmmutOMf  6»  7|  Siuib  C 

WATEBOOUBSBS. 

L  OUB  BaBLT  TilttlULATIOK  DT  BSOAKD  TO  HiLLB  ihOWl  thai  HmJ  SM  flf 

gretti  pobUo  ntniiy.    McTamh  r.  OarroU,  368. 

8»  MlLL-OWVXE    MAT    BjtOOYESL    DaMAOM    lOB    OBSXBUOnON    OV    SfflBAll 

thioagh  fhe  «reotlon  below  of  a  bridge  by  a  xmllroad  oorponHon, 
wherebj  the  water  la  prevented  from  paadng  off  from  hie  mill  m  Ireelj 
M  before,  ^ood  t.  NoMlwa  de  L,  S.  B.  Corporation^  444. 
1.  MnirOwinEE  <uir  kot  Eboovxb  fob  Injubies  SuszAZirKD  vt  buho  Im • 
TEDMD  and  pat  to  inoreaeed  expense  in  getting  logs  to  hie  mill,  throogh 
the  ereetion  below  of  a  bridge  by  a  railroad  corporation,  whether  the 
■lumn  be  or  be  not  naTigable  for  rafti  and  boats.    Id, 

ii  BiyABIAW  P^VBinOB's  CONSTAHT  Usi  OV  WaXMBS  OW  SfBIAM  fOT  mil] 

pozpMM  for  fifty  years  or  more  does  not  deprive  a  pmpMot  above  d 
fha  light  to  enj<7  a  similar  ose,  provided  that  hm  Is  reasonable  and  do« 
not  deprive  the  proprietor  below  of  its  enjoyment  sabetantiallyaooording 
to  its  natual  flow,  although  itsabjeets  him  tosnoh  distorbanMM 
nri^  and  VBavoidabiy  follows.    Thm^er  y.  liartim,  46S. 


wHiLS. 

!•  FBbmv  Oumfbmuit  to  ICaxb  Will  mat  DnmiHxuv  wm  OHXuxuof,  and 
bis  BMtlvM  therefor  can  not  be  oaUed  in  question.  AddingUm  t.  YFUmhi 
81. 

It  DiaiBHHBBDra  GmLDBBir  is  ov  No  Wbiort,  further  than  m  a  oixoun* 
stanoe  to  be  oonsldered  with  other  evidence  tending  to  show  insanity  or 
other  mental  defect    Id. 

8L  BHiEBP  nr  Wuchobavt  is  not  or  Itsilv  Bvidbnoi  of  Sucm  Insahitt  u 
disables  a  person  to  make  a  will.    Id. 

4»  EviDonn  that  Tbstatob  DianrmaKmcD  GmLDBur  fob  Uhdutifol  Gov- 
DVOTy  iriiieh  he  attributed  to  the  &ct  of  their  being  bewitched.  Is  not 
evidenoe  of  his  insanity.    Id. 

ft  ImnEiiTioir  of  Tictatob  is  his  Tbstambmt.    Armorer  v.  Ckue^  209. 

8i  Dnponnoir  ICadx  bt  Tbstatob,  nr  Bbbob  ahd  cr  loBOBABcn  of  Matb- 
BIAL  Fact,  will  hot  bb  Enfobobb,  when,  if  carried  into  effiMt,  his  mani- 
fest intention  will  be  defeated.    Id, 

7*  VOLUBTABT    BlBOUTlOB   OF  WiLL   BT    liBQATBB    D  Ck>BaLUBIVB  OF  MIS 

BiOBn  or  tbb  Prbmibbs,  and  the  interpretation  indicated  by  his  exeooF 
tloB  win  not  be  pennitted  afterwards  to  be  nhsaged.    Id* 


8S6  IxifKX. 

tL  Omrmriirci  sr  TksxASOE  or  Axx  Laxdb  Owhxd  bt  Hn  av  Ton  ct 
MAxnra  im  Will  f^ntet  u  a  raroortkn  of  the  will,  md  tboM  aAv 
aoqnired  will  not  pMi  by  Uio  will.    Bmom  ▼•  JohMomf  llOL 

H  IXDIAKA  ST4T0TB  THAT  EviBT  DiVm  07  ALL  TsCATOB's  KbaL  BbAXI 

ahAll  pan  aJl  the  real  estate  he  may  be  entitled  to  devise  at  his  death 
does  not  ap[»ly  to  a  residnary  olaose  in  a  will  where  partifflilar  |MoeB  ef 
property  are  derlsed  to  parthmlar  deyisees,  bat  only  to  oases  wImso  the 
wQl  purports  to  derlse  all  the  propsfty  equally  or  in  proportlonflp  to  all 
the  deyisees  named  in  it.    Id, 

lOl  D^Tin  OF  All  Tbxasob's  FBopBBTr  TO  Hn  Widow  opentes  ooty  vpon 
SQoh  interest  as  is  his  to  dispose  ol  She  Is  not  bound  to  eleot  but  w  sen 
the  derise  and  her  dower,  but  may  elaim  dower,  assoch.  In  his  lands,  ani 
take  the  benefit  of  the  derlse  besides.    Lewis  ▼.  AnM,  708. 

11«  Lavds  Devised  to  TncATOA^i  Widow  voe  Lif%  with  BniAiHDiii 
Otxb,  had  been  sold  under  f oredosore  of  a  mortgage  made  by  testator 
daring  his  life-time,  In  wUoh  she  did  not  Joint  kek^  that  her  daim  m 
dowress  was  not  barred.    Id, 

Ift  P^ywsB  OF  Salb  OoMTAiinD  nr  Will,  AvraxmnsoQ  KuKiuimts  to  8au 
All  Tkatob's  **¥jjn  Hbeati^''  does  not  embraoe  lands  sold  ondsr 
oontraot  by  the  testator,  parohase  money  being  anpald,  and  the  title  still 
nmaining  In  him.  Y endor'a  inteiest  In  snoh  a  oass  is  a  li^^t  to  the 
noDsy  dae  on  the  oontraot^  whieh  is  not  "fMt  estaiteb'*  batpersooaL  Id, 

See  OBomuL  Law,  21. 

WITNBSSBS. 

1.  Wast  of  Bsuoiodb  Bpjkf  jx  Witwmb  mpbt  ■■  Hg^Wiimran  by  ethsr 
means  than  an  eraminatlon  of  the  •witness  himself.    CbaMMmsesICA  t« 

&  OoMFLAniAiiT  nr  Chaiicbbt  Suit  n  not  OoMFamr  Wnmai  in  favor  ol 
other  oomplalnants  to  wlram  he  has  assigned  Us  interest^  he  bebig  HsMs 
for  oosts  in  the  event  that  the  salt  doee  not  saooeed,  and  tlientos 
ested  In  the  resalt.     ffoOer  ▼.  McKmghi,  190. 

IL  WnMias  LiASLB  to  Dbfevdaut  on  Ootsnant  Is  eompetsnt  to  liistffj 
him  after  being  released  by  hfan.     WHmrnr.  VRbon,227. 
See  Bquitt,  2;  BviDBrai,  1,  0;  JuuMDionoN,  4 
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